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PREFACE. 


That  the  innovation  in  the  method  of  legal  education,  which 
was  introduced  by  Professor  Langdell's  "  Cases  on  Contracts," 
has  proved  a  marked  success  in  the  Harvard  Law  School,  is  well 
known  to  all  those  who  are  familiar  with  the  history  of  that 
School  during  the  last  ten  years. 

As  a  b'ook  for  the  student,  for  whom  it  is  primarily  intended, 
this  collection  of  cases  follows  substantially  the  plan  of  the 
"  Cases  on  Contracts." 

With  the  design  of  rendering  these  volumes  useful  to  the 
practising  lawyer  also,  the  editor  has  attempted  to  collect  in 
foot-notes  all  the  cumulative  and  adverse  authorities,  English 
and  American,  upon  the  points  decided  in  the  principal  cases, 
indicating  by  the  words  accord  and  contra  whether  these  addi- 
tional cases  agree  or  disagree  with  the  decisions  in  the  principal 
cases. 

In  the  Summary,  the  editor,  while  aiming  to  state  as  concisely 
as  possible  the  actual  result  of  the  decisions,  has  ventured  to 
express  with  considerable  freedom  his  opinions  upon  the  points 
decided.  The  reasons  for  those  opinions  will  be  set  forth  more 
fully  than  the  necessary  limits  of  a  summary  would  permit,  in  a 
short  treatise  upon  the  law  of  Bills  and  Notes,  which  is  now  in 
preparation. 

It  is  proper  to  add  that  the  numerous  treatises  on  Bills  and 
Notes  have  been  freely  consulted  for  authorities,  and  that  Sir 
John  Byles's  book  has  been  found  extremely  serviceable  as  a 
guide  to  the  English  cases.  But,  above  all,  the  editor  must 
acknowledge  his  great  indebtedness  to  Professor  Langdell,  not 
only  for  the  plan  of  these  volumes,  but  also  for  numerous  sug- 
gestions in  regard  to  the  arrangement  of  the  cases,  and  in  the 
preparation  of  the  Summary.  It  is  only  just  to  say  that  the 
credit  of  very  much  of  what  seems  to  the  editor  the  most  valu- 
able part  of  the  Summary  belongs,  not  to  the  pupil,  but  to  the 

master. 

JAMES  BARR  AMES. 
Cambeidge,  June  1,  1881. 
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"•  2. 

57, 

"    2. 

88, 

"    8, 

94, 

"    5. 

97, 

"    1. 

Vol.  I. 
Page  14,  note  6.  Add  Almy  v.  Winslow,  126  Mass.  342,  contra. 

"     20,    "    3.  Add  See  also  Sibree  v.  Tripp,  15  M.  &  W.  23. 

"     23,     "     1,  1[  2.        Add  In  re  Wrentham,  2  Low.  119  ;  Garland  v.  Scott,  15 

La.  An.  143  ;  Daggett  v.  Daggett,  124  Mass.  149  (semble) ; 

CKlbert  v.  Collins,  124  Mass.  174,  176  {semble). 
"     49,     "    1,  If  2.        Add  But  see  Saddock  v.  JFoods,  46  Iowa,  4-33  ;  American 

Co.  T.  Wari,  47  Iowa,  671 ;   Klauber  v.  Biggerstaff,  47 

Wis.  651. 
Add  See  Taylmr  v.  iVe5Ze«,  4  Heisk.  491. 
Add  Daggett  v.  Daggett,  124  Mass.  149. 
II 1.        Add  Protection  Go.  v.  Bill,  31  Conn.  534  ;  Stillwell  v.  Craig, 

58   Mo.  24,   in  which  cases  the  instruments  contained 

words  of  negotiability. 
Add  Cisne  v.  Ghidester,  85  111.  623. 
Add  Framk  t.  Wessels,  64  N.  Y.  155,  and  omit  the  case 

from  Connecticut. 
138.  The  words  "Dorking,    Surrey,  24iA  Azig. — John  Cogau 

Francis  —  Thomas  Newham,    Manager  —  London  —  33 

Gracechurch  Street,  London,"  should  be  in  italics. 
143,     "    2.  For  "3  C.  L.  R.  933  "  read  "11  Ex.  166,"  and  add  TFil- 

lans  V.  Ayers,  3  App.  Cas.  133. 
Add  Wakefield  v.  Greenhood,  29  CaL  697. 
Add  Nelson  v.  First  Bank,  48  111.  36. 
Add  Bead  v.  Marsh,  5  B.  Mon.  8. 
Add  Central  Trust  Co.  v.  First  Bank,  101  U.  S.  68. 
Add  in  a  note  to  Bishop  v.  Hayward :  ^  ITowe  Co.  v.  Sadden 

(U.  S.  C.  Ct.),  6  C.  L.  J.  446  ;  Carstetis  v.  Little,  5  111. 

410  ;  Grimes  v.  Newell,  7  Blackf.  319  ;  Palmer  v.  WTiit- 

ney,  21  Ind.  58  ;  Oberle  v.  Schmidt,  86  Pa.  221,  accord. 

—  Ed. 
Add  Phoenix  Co.  y.  Fuller,  3  All.  441  {semble),  accord. 
Add  ExpoA-te  Tales,  De  G.  &  J.  Bank.  137,  contra. 
Add  See  also  Good  v.  Martin,  95  U.  S.  90. 
Add  But  see  Williams  r.  Obst,  12  Bush,  266. 
Add  "  Indiana." 

Add  Arnot  v.  Symonds,  85  Pa.  99. 
Add  Agee  v.  Medlock,  25  Ala.  281 ;  Ticonia  Bank  v.  Bagley, 

68  Me.  249  ;   WUtten  v.  Bayden,  9  All.  408  ;  Spofford 

V.  Norton,  126  Mass.  633. 
Add  Says  v.  Bathome,  74  N.  Y.  486. 
Add  Smoot  y.  Morehotise,  8  Ala.  370  ;  Hersey  y.  Elliot,  67 

Me.  526  ;  Sughes  y.  Nelson,  29  N.  J.  Eq.  647  {semble). 


186, 

"    1,  t  2. 

186, 

"     1,  T  3. 

194, 

"    2. 

226, 

"    1,  IT  5. 

233. 

235, 

"    1. 

245, 

"    1. 

270,  IT  mimbered  2. 

271, 

ITc. 

272, 

ir(i). 

272, 

IT  (2). 

3?9, 

note  1, 

IT  2. 

328, 

note  3, 

112. 

331, 

"    1. 

XXU  ADDENDA   ET   CORRIGENDA. 

Page  357,  note  1.  For  Foster  v.  Simmons  read  Murrdl  v.  Jones,  and  for  "  585  ; " 

read  "  665,  583." 
"    389,     "     1,  IT  5.         Add  McOarty  v.  Hall,  13  Mo.  480. 

"    394,     "     1,  II 1.         Add  Mudge  v.  Bullock,  83  111.  22  ;  Slawson  v.  Loring,  5  All. 
340  (explained  in  i?oJj/v.  Phelon,  118  Mass.  541)  ;  George 
V.  Gutting,  46  N.  H.  130. 
"    394.     "     1,  IT  3.         Add  but  see  Brown  v.  Donnell,  49  Me.  421,  425. 
"    395,  line  16.  For  "  Martin  i "  read  "Martin  2,"  and  change  note  7  to  note  2. 

"    447,  note  1,  IT  2.         For  "passes  no  title"  read  "gives  no  rights.'' 
"    461,     "     1,  IT  1.        Add  Beals  v.  Neddo,  10  C.  L.  J.  187  ;  Hogan  v.  Moore,  48 

Ga.  156  ;  Briggs  v.  Swart,  51  Mo.  249  {semble). 
"    466,     "     1.  Add  Gordon  v.   JVansey,  21  Cal.  77  (semble) ;  Bradley  v. 

Ward,  6  Blackf.  190  ;    Wilbour  v.  Turner,  5  Pick.  626 
(semble)  ;  Grant  v.  Kidwell,  30  Mo.  455  ;  Bryant  v.  Bit- 
terbush,  2  N.  H.  212  ;  Neivell  v.  Gregg,  51  Barb.   263  ; 
Vatterlien  v.  Eowell,  5  Sneed,  441  (semble). 
"    473,     "     1.  Add  ifmmeZman.  v.  Hotaling,  40  Cal.  Ill,  accord. 

"   493,    "    1,  line  1.    Add  Fan  Patton  v.  Beals,  46  Iowa,  62. 
"    526,     "     1,  IT  1.         Add  Michigan  Bank  v.  Eldred,  9  Wall.  544  ;  Angle  v.  JV.  TV. 
Co.,  92  tJ.  S.  330;  Androscoggin  Bank  v.  Kimball,  10 
Cush.  373  ;  Mechanics'  Bank  v.  Schuyler,  7  Cow.  337,  n. ; 
McArthur  v.  McLeod,  6  Jones  (N.  Ca.),  475. 
"    547,    "     2,  last  line,  after  1).  add  ;   Watson,  71111.  i56  ;  ITolmes  v.  Sale,  71  l\l. 
662 ;  Nebeker  v.  Cutsinger,  48  Ind.  436  ;  Glenn  v.  Porter,  49 
Ind.  500  ;  Kimble  v.  Christie,  55  Ind.  140  ;  McDonald  v. 
Muscatine  Bank,  27  Iowa,  319  ;  Douglas  v.  Matting,  29 
Iowa,  498  ;  ^»o«  v.  Rose,  62  Me.  194  ;  Shirts  v.  Over- 
john,  60_Mo.  305  (overruling  Corby  y.  Wcddle,  57  Mo. 
452)  ;  Frederick  v.  Clemens,  60  Mo.  813  ;  Citi!x.ns'  Bank 
V.  Smith,  65  N.  H.  593  ;  Chapman  v.  iJose,  56  N.  Y.  137  ; 
Ross  V.  Doland,  29  Oh.  St.  473  ;    Winchell  v.  Craer,  29 
Oh.  St.  480  ;  Phelan  v.  Moss,  67  Pa.  59  (semble),  in  which 
cases  the  defendants,  by  reason  of  their  negligence,  were 
held  liable  to  innocent  holders  for  value.  —  Ed. 
Add  Cooke,  v.  U.  S.,  91  U.  S.  389. 
Add  Bradley  v.  Mann,  37  Mich.  1. 
Add  Gates  v.  First  Bank,  100  U.  S.  239. 
Add  Nat.  Bank  v.  Brooklyn  Co.,  14  Blatch.  242  ;  affirmed 
in  U.  S.  S.  Ct.,  22  Alb.  L.  J.  189  ;  Huddell  y.  Seitsinger, 
1  Am.  L.  Rev.  N.  s.  503. 
Add  See  Austin  v.  Curtis,  31  Vt.  64. 
Omit  Fulton  Bank  v.  Phoenix  Bank  and  the  four  cases  fol- 
lowing. 
676,    "    5.  Add  Cromwell  y.  Co.  of  Sac,  96  TJ.  S.  51 ;  Murphy  y.  Lucas, 

58  Ind.  360  ;  Scott  v.  Seelye,  27  La.  An.  95  ;  Vintmi  v. 
Peck,  14  Mich.  287  ;  Daniels  v.  Wilson,  21  Minn.  98  ; 
Grand  Rapids  Co.  v.  Sanders,  17  Hun,  552  ;  BaiUy  v. 
Smith,  14  Ohio  St.  396  (semile)  ;  Bange  v.  Flint,  25 
Wis.  544. 
714,  H  2.  Add  Doll  v.  Riwtti,  20  La.  An.  263  ;  Farrell  y.  Lovett,  28 

Me.  326  ;    Witte  v.   Williams,  8  S.  Ca.  N.  s.  290  ;  Kelly 
V.  Whitney,  45  Wis.  110. 


580, 

<( 

2,  iri. 

587, 

ti 

1,  U  1. 

637, 

'* 

1,  112. 

650, 

" 

1,  113. 

667, 

<< 

1,  If  1. 

668, 

" 

1,  114. 

ADDENDA   ET   COERIGENDA.  XXlll 

Page  734,  note  1,  IT  1.        Add  Shultz  v.  Payne,  7  La.  An.  222  ;   Waldron  v.  Tuung, 
9  Heisk.  777. 

"   734,    "    1,  IF  2.        Add  EmmoTis  v.  Meeker,  55  Ind.  321. 

"  741,  "  3,  1[  1.  Add  West  St.  Louis  Bank  v.  Shawnee  Sank,  95  IT.  S.  557  ; 
In  re  Irving,  17  N.  B.  E.  22  ;  Palmer  v.  Whitney,  21 
Ind.  58  ;  Beffron  v.  Eannaford,  40  Mich.  305  ;  Pooley 
V.  Whitner,  10  Heisk.  629  ;  Tompkins  v.  Maden,  5 
\V.  Va.  216,  accord.  See  also  Nat.  Bank  v.  Law,  127 
Mass.  72  ;  Nat.  Bank  v.  McDonald,  127  'Mass.  82  ;  and 
add  Ex  parte  Estabrook,  2  Low.  647  ;  Freeman's  Bank  v. 
Savery,  127  Mass.  75,  contra. 

"   741,  note  3,  IT  2.  Add  Michigan  Bank  v.  Eldred,  9  Wall.  544  ;  Blodgett  v. 

fTeed,  119  Mass.  215  ;  Tevis  y.  Tevis,  24  Mo.  535. 

"  748,  "  1,  If  7.  Add  Dourn  v.  Hailing,  4  B.  &  C.  330  ;  Greenwell  v.  Haydon 
(Ky.  1880),  9  Eeporter,  681. 

"  791,  "  1,  TT  3.  Add  Cromwell  y.  Co.  of  Sac,  96  U.  S.  51  ;  Gillough  r.  Nor- 
folk R.  R.,  1  Hughes  C.  C.  410 ;  Kelly  v.  Whitney,  45 
Wis.  110. 

"    807.  Add  in  a  note  to  De  Silva  v.  Fuller,  Godin  v.  Bank  of  Com- 

monwealth, 6  Duer,  76,  accord.  —  Ed. 
TOL.  11. 
Page    1,  note  1,  IT  1.        Add  English  v.  Board,  6  Ind.  437  ;   Whitaker  v.  Hartford 
Co.,  8  E.  I.  47. 

"  1,  "  1,112.  AM  Aurora  y.  West,  7  Wall.  105;  langstony.S.Ca.R.R., 
2.S.  Ca.  N.  s.  248. 

"       4,     "    4,  IT  2.        Add  In  re  East  of  England  Co.,  4  Ch.  Ap.  14,  accord. 

"  62,  "  2,  IT  5.  Add  Brown  y.  McElroy,  52  Ind.  404  ;  Howell  v.  Adams, 
68  N.  Y.  314;  Finkbone's  Appeal,  86  Pa.  368. 

"  95,  "  4,  IT  1.  Add  Holland  v.  Clark,  32  Ark.  697  ;  and  at  end  of  para- 
graph, the  word  accord. 

"  135,  "  2,  IT  2.  Add  Doolittle  y.  Ferry,  20  Kas.  230 ;  First  Bank  v.  Nat. 
Bank,  20  Minn.  63. 

"  168,  "  1,  IF  1.  Add  Kimmell  v.  Bittner,  62  Pa.  203  ;  Byers  v.  Harris,  9 
Heisk.  652. 

"  203,  "  6,  IF  5.  For  "In,"  in  the  last  sentence,  read  "See,"  and  omit  all 
after  "(semble)." 

"    242,     "     1,  IF  4.         Add  But  see  Hussey  y.  Sibley,  66  Me.  192,  196. 

"   255,    "    1,  IT  4.        Add  Dickinson  y.  Edwards,  77  N.  Y.  573. 

"    346,     "     1.  Add  Cox  y.  Nat.  Bank,  100  IT.  S.  704  ;  Ricketta  v.  Pendleton, 

14  Md.  320 ;  Selden  y.  Washington,  17  Md.  379,  contra. 

"  366,  "  3,  IF  3.  Add  Stanley  v.  Farmers'  Bank,  17  Kas.  592  ;  De  la  Hunt 
y.  Higgins,  9  Abb.  Pr.  422  ;  Walmsley  v.  Acton,  ii  Barb. 
312  ;  Ashland  Co.  y.  Wolf  (Pa.  1879),  7  Eeporter,  247  ; 
and  conf.  Stephenson  y.  Dickson,  24  Pa.  148. 

"    379,    "    2,  IF  1.        Add  Cromer  y.  Plait,  37  Mich.  132. 

"    518,     "     2,  1F1.         Aii  Bank  y.  McGuire,  Z3  Ohio  St.  W5. 

"    585,    "     2,  IF  1.         Add  Swett  y.  Souihworth,  125  Mass.  il7 ;  Darnell  y.  More- 
house, 45  N.  Y.  64  ;    Mauney  v.   Coit,  80  N.  Ca.  300. 
Same  note,  IF  2,  line  2,  add  Small  v.  Franklin  Co.,  99  Mass. 
277  ;  Cook  v.  Beech,  10  Humph.  412. 

"  642,  "  2,  IF  2.  Add  See  Dawson  y.  Kearton,  3  Sm.  &  G.  186,  191,  per  Sir 
John  Stuart,  V.  C. 


CASES    ON   BILLS   AND   NOTES. 


CHAPTER    I. 
FORMAL  REQUISITES. 


SECTION    I. 
A  Bill  must  contain  an  Order. 

RUFF  V.  WEBB. 
At  Nisi  Peius,  coram  Lokd  Kbntton,  C.  J.,  Mat  24,  1794. 

[Repm-ted  in  1  Espinasse,  129.] 

Assumpsit  for  ■work  and  labor,  with  the  common  counts. 

Plea  of  the  general  issue. 

The  action  was  brought  to  recover  the  amount  of  wages  due  by 
the  defendant  to  the  plaintiff. 

The  plaintiff  had  been  servant  to  the  defendant,  and,  on  his  dis- 
charging him  from  his  service,  had  given  him  a  draft  for  the  amount 
of  his  wages  on  an  unstamped  slip  of  paper,  in  the  following  worlds  :  — 

"  Mr.  Nelson  will  much  oblige  Mr.  Webb,  by  paying  to  J.  Ruff,  or 
order,  twenty  guineas  on  his  account." 

This  draft  the  plaintiff  had  taken,  but  it  did  not  appear  that  he  had 
ever  demanded  payment  of  it  from  Mr.  Nelson,  to  whom  it  was 
addressed. 

It  was  given  in  evidence  on  the  part  of  the  defendant,  that  he 
lived  in  the  country,  and  kept  cash  with  Mr.  Nelson,  in  London,  and 
that  he  paid  all  his  bills  in  that  manner,  by  drafts  on  Nelson  ;  that 
the  plaintiff  knew  that  circumstance,  and  took  the  draft  without  any 
objection,  and  that  if  he  had  applied  to  Nelson,  that  it  would  have 
been  paid.  This  evidence  was  relied  on  as  a  discharge,  and  bar  to 
the  action. 

/Shepherd,  for  the  plaintiff,  contended  that  the  only  mode  by  which 
this  could  operate  as  a  bar  to  the  action  was  by  taking  the  draft  in 
question  as  a  bill  of  exchange,  in  which  case,  under  Stat.  3  &  4  Ann. 


2  LITTLE   V.    SLACKFORD.  [CHAP.  I. 

c.  9,  §  7,  it  is  declared,  that  if  any  person  shall  accept  a  bill  of  ex- 
change in  satisfaction  of  a  debt,  that  the  same  shall  be  deemed  a  full 
and  sufficient  discharge,  if  the  person  so  accepting  such  bill  for  his 
debt  shall  not  take  his  dne  course,  by  endeavoring  to  get  the  same 
accepted  and  paid,  and  making  his  protest  for  non-acceptance  or  non- 
payment ;  but  he  contended,  that,  in  point  of  substance,  it  was  not  a 
bill  of  exchange,  but  a  mere  request  to  pay  money,  not  accepted  by 
Nelson,  or  such  as  could  put  the  plaintiff  into  any  better  situation 
with  respect  to  his  demand.  But  if  it  was  taken  as  a  bill  of  exchange, 
th:it  it  could  not  be  given  in  evidence  at  all,  as  it  was  not  stamped. 

It  was  answered  by  the  defendant's  counsel,  that  the  plaintiff's 
having  accepted  the  draft  as  payment  was  a  waiver  of  every  objec- 
tion to  it,  and  that  he  was  therefore  bound  by  it,  and  could  not  recur 
to  the  demand  for  wages. 

Lord  Kenton  said,  that  he  was  of  opinion  that  the  paper  offered 
in  evidence  was  a  bill  of  exchange  ;  that  it  was  an  order,  by  one  person 
to  another,  to  pay  money  to  the  plaintiff  or  his  order,  which  was  in 
point  of  form  a  bill  of  exchange  ;  that  as  such  it  could  not  be  given 
in  evidence,  without  being  legally  stamped  ;  and  as  the  only  mode  in 
which  it  could  operate  as  a  discharge  of  the  plaintiff's  demand  was  as 
stated  by  the  plaintiff's  counsel ;  that  the  plaintiff,  in  point  of  law,  was 
therefore  entitled  to  recover. 


LITTLE  V.  SLACKFORD. 
At  Nisi  Peius,  coram  Lord  Tbnterden,  C.  J.,  Mat  21,  1828. 

[Reported  in  Moody  Sf  Mai  kin,  171.] 

Debt  for  money  paid.  The  defendant,  being  indebted  to  J.  S.  for 
work  done,  gave  him  an  unstamped  paper,  addressed  to  the  plaintiff, 
in  the  following  words  :  — 

"  Mr.  Little,  -^  Please  to  let  the  bearer  have  seven  pounds,  and 
place  it  to  my  account,  and  you  will  oblige 

"  Your  humble  servant, 

"R.  Slackfoed." 
There   was   also   some   slight   evidence   that  the   defendant    had 
acknowledged  the  debt. 

Comyn,  for  the  defendant,  objected  that  the  paper  produced  was 
a  bill  of  exchange,  and  could  not  be  read  for  want  of  a  stamp,  and  the 
other  evidence  would  not  warrant  a  verdict. 


SECT.  I.]  NOKEIS  V.   SOLOMON.  3 

LoKD  Tenteeden,  C.  J.  I  think  no  stamp  is  necessary ;  the  paper 
does  not  purport  to  be  a  demand  made  by  a  party  having  a  right  to 
call  on  the  other  to  pay.  The  fair  meaning  is,  "  You  will  oblige  me 
by  doing  it."  Even  without  the  paper,  the  other  evidence  would 
probably  entitle  the  plaintiff  to  a  verdict. 

Verdict  for  the  plaintiff'.^ 


NORRIS  V.  SOLOMON". 

At  Nisi  Pkius,  coram  Maule,  J.,  Fbbruakt  17,  1840. 

[Reported  in  2  Moody  di  Robinson,  266.] 

AssTTMPSiT  for  goods  sold  and  delivered. 
Plea :  general  issue,  —  Nbn  assvmpsit. 

To  prove  the  amount  of  the  goods  sold,  the  plaintiff  called  a  wit- 
ness, who  said  that  he  was  a  clerk  to  Messrs.  Oliver  &  Son,  accountants  ; 
that  he  received  from  them  a  written  account,  which  had  been  handed 
to  them  by  the  plaintiff  for  the  purpose  of  getting  in  the  amount ; 
that  he  called  upon  the  defendant  with  that  account,  and  showed  it  to 
him,  and  that  a  conversation  took  place  between  the  witness  and  the 
defendant,  amounting,  as  it  was  said,  to  an  admission  by  the  latter  that 
the  sum  mentioned  in  the  account  was  due  to  the  plaintiff ;  but  the 
amount  could  only  be  proved  by  reference  to  that  written  account, 
which  was  in  the  following  form  :  — 

Mr.  Samuel  Solomon,  50  Long  Lane,  Smithfield, 

Br.  to  R.  NoEEis. 

1839.    Jan.   22.     To  goods £8  14    0 

May    9.    Ditto 16    0 

Sept.  19.    To  bill  unpaid 19  19    2 

28.     To  goods 4    5     5 

£34    4    7 

Aug.  27.    Cash £3 

Ditto      ....        4 

£7  .    .    .    .700 
£27    4    7 
And  at  the  foot  of  the  account  the  plaintiff  had  written  the  words 
following :  — 

1  Biesenthall  v.  Williams,  1  Duv.  329,  contra. 

But  "  Please  pay,"  &c.,  is  a  valid  order,  the  word  "  please  "  being  simply  a  form 
of  civility.  Wheatley  v.  Strobe,  12  Cal.  92 ;  Spurgin  v.  McPheeter,  42  Ind.  527. 
See  further.  Story,  Bills  (4th  ed.),  43;  Tilsley,  Stamps  (2d  ed.),  138;  Patterson  v. 
Poindexter,  6  W.  &  S.  235,  per  Gibson,  C.  J.  —  Ed. 


4  NOEEIS  V.  SOLOMON.  [CHAP.  I. 

"  Mr.  Solomon,  —  Please  to  pay  the  above  account  to  Messrs.  Oliver 
&  Son,  7  Lawrence  Lane,  and  oblige, 

"  Tours  respectfully, 
«  24th  December,  1839.  R.  Noeeis." 

JBompas,  Serjt.,  for  the  defendant,  objected  that  the  instrument  was, 
in  operation  of  law,  a  bill  of  exchange,  or  order  for  the  payment  of 
money,  within  the  words  of  the  Stamp  Act  (55  Geo.  III.  c.  184),  and 
could  not  be  used  in  evidence  without  a  bill  stamp. 

The  learned  judge  recalled  the  witness,  to  ascertain  whether  Oliver 
&  Son  had  any  interest  in  the  sum  sought  to  be  collected,  or  whether 
the  account  was  delivered  to  them  merely  as  agents  of,  and  for  the 
benefit  of,  the  j^laintiff.  The  witness  proved  that  the  latter  was  the 
fact;  whereupon  Griffen,  for  the  plaintiff,  maintained  that  the  memo- 
randum at  the  foot  of  the  account  did  not  amount  to  a  bill,  or  order 
for  the  payment  of  money.  Oliver  &  Son  were  merely  the  agents  of 
the  plaintiff,  to  whom  he  requests  the  money  to  be  paid,  not  on  their 
own  account,  but  for  him. 

J3ompas,  Serjt.,  submitted  that  it  made  no  difference  whether  the 
payees  were  to  receive  the  money  for  themselves  or  for  the  plaintiff ; 
if  that  circumstance  prevented  an  instrument  from  amounting  to  a  bill 
of  exchange,  half  the  instruments  drawn  abroad  and  intended  for 
bills  would  not  be  such,  for  it  was  every  day's  practice  to  make  foreign 
bills  payable  to  some  party,  in  this  country,  merely  as  agent  for  the 
drawers,  and  on  their  account. 

Maule,  J.  I  am  of  opinion  that  this  is  not  a  bill  of  exchange,  nor 
any  thing  like  one. 

JBotnpas.,  S^rjt.,  tendered  a  bill  of,  exceptions  to  the  ruling  of  the 
learned  judge  ;  but  his  lordship  said  he  had  no  doubt  upon  the  subject  ; 
and  the  document  was  accordingly,  under  his  lordship's  direction, 
received  in  evidence. 

Verdict  for  the  plaintiff ,  with  a  certificate  for  immediate  execution} 

1  Conf.  Hoyt  v.  Lynch,  2  Sandf.  328,  in  which  the  court  pronounced  the  following 
instrument  to  be  a  bill  of  exchange  :  — 

"New  York,  Dec.  16,  1847. 
Messbs.  Smith  &  Woglom, 

To  C.  H.  HoTT,  Dr. 

Totin-roof,  86  feet  by  374  feet,  — 3,225  feet,  ^t7i  cents $241.87 

112  feet  3-inch  leader 11.20 

86  feet  of  copper  gutter,  4s.  6d 47.81 


"  WlLLIAMSBURGH,  Dec.  16,  1847. 
"Mr.  J.  Lynch,  —  Please  pay  the  above  bill, — being  the  amount  for  tinning 
your  houses  on  South  Sixth  Street,  —  and  charge  the  same  to  our  account;  and 
much  oblige  Yours,  Smith  &  Woglom."  —  Ed. 


SECT.  I.]  THE  KIKG  V.  ELLOK. 


THE  KING  V.  ELLOR. 

Old  Bailey,  Mat  Session,  1784. 

{Reported  in  1  Leach,  Crown  Law,  323.] 

This  was  an  indictment  on  the  Statute  7  Geo.  II.  c.  22,  for  forging 
a  certain  order  for  the  payment  of  money.  The  order  was  in  the 
following  words  :  — 

"  Messes.  Songee,  —  Please  to  send  £10  by  the  bearer,  as  I  am  so 
ill  I  cannot  wait  upon  you.  Elizabeth  Wert." 

The  Couet.  The  Act  of  Parliament  means  such  an  order  for  pay- 
ment of  money  as,  if  genuine,  the  party  giving  it  had  a  right  to  make ; 
but  this  appears  to  be  a  mere  letter,  rather  requesting  the  loan  of 
money  than  ordering  the  payment  of  it.  The  terms  of  it  do  not  im- 
port any  thing  compulsory  on  the  part  of  the  drawee  to  pay  it ;  and, 
in  the  case  of  Mary  Mitchel,  it  was  determined,  by  nine  judges 
against  one,  that  the  order  was  not  within  the  meaning  of  the  act ; 
because  the  direction  of  it  was  not  positive,  and  the  terms  of  it 
did  not  import  that  the  party  giving  it  had  a  right  to  the  goods 
ordered. 

The  prisoner  was  acquitted  of  the  felony,  but  detained ;  and  in  July 
session,  1784,  convicted  of  the  misdemeanor.* 

1  "  In  M.  Mitchel's  case,  the  judges  seem  to  have  considered  the  meaning  of  the 
word  '  order '  as  importing  a  right  on  tlie  part  of  the  person  who  is  supposed  to  hare 
made  it,  and  a  duty  on  the  part  of  the  person  on  whom  it  is  made.  It  follows,  there- 
fore, that,  whenever  a  forged  order  for  the  payment  of  money  or  for  tlie  delivery  of 
goods  is  drawn  in  suCh  terms  as  to  induce  the  world  to  believe  that  it  must,  in  common 
honesty  and  the  regular  course  of  things,  be  complied  with,  it  is  within  the  meaning 
of  the  act ;  but  where  it  seems  to  leave  compliance  or  refusal  optional,  and  applies 
rather  to  the  favor  than  the  justice  of  the  person  on  whom  it  is  drawn,  it  is  not  within 
the  penalty  of  the  statute  ;  for,  on  such  an  order,  the  party  taking  it  can  place  no 
reliance.  The  terms  of  it  import  that  compliance  mai/  be  refused  ;  and  therefore,  if  it 
be  refused,  he  cannot  pretend  that  he  is  deceived ;  for  a  man  has  no  right  positively  to 
expect  performance  where  requisition  is  not  a  right,  and  performance  a  dut^.  In 
Mitchel's  case,  it  is  rather  a  desire  that  a  thing  should  be  done,  than  an  order  to  do 
it.  A  desire  implies  that  the  party  has  not  a  right ;  and  it  is  the  usurpation  of  an- 
other's right  which  the  legislature  intended  to  punish  and  prevent.  See  Willough- 
by's  Case,  2  East,  P.  C.  582,  and  id.  936 ; "  1  Leach,  C.  L.  95,  note  (a). 

In  Hamilton  v.  Spottiswoode,  4  Ex.  200,  an  instrument  in  the  following  form  — 
"  Dear  Sir,  —  We  hereby  authorize  you  to  pay,  on  our  account,  to  the  order  of 
W.  G.,"  &c. — was  held  not  to  contain  an  order;  Parke,  B.,  remarking,  p.  209: 
"  Here  there  is  only  an  option  to  pay  or  not :  therefore,  this  document  is  not  a  bill 
of  exchange,  but  only  a  warranty,  in  case  the  defendant  paid." 

Conf.  Russell  u.  Powell,  U  M.  &  W.  418 ;  s.  c.  cited  in  Ellison  v.  CoUingridge, 
infra,  p.  43.  —  Ed. 


FISHEB   V.  LESLIE.  [CHAP.  I. 


SECTION  n. 

A.  Note  must  contain  a  Promise, 

CASBORNE  V.  BUTTON. 
In  the  Exchbquee,  Michaelmas  Tbbm,  1727. 

[Reported  in  Selwi/n's  Nisi  Prius  {VSth  Ed.),  329.] 

So  where  the  note  set  forth  in  the  declaration  was,  "  I  do  acknowl- 
edge myself  to  be  indebted  to  A.  in  £  ,  to  be  paid  on  demand,  for 
value  received."  On  demurrer  to  the  declaration,  the  court,  after 
argument,  held,  that  this  was  a  good  note  within  the  statute,  the 
words  "  to  be  paid "  amounting  to  a  promise  to  pay ;  observing,  that 
the  same  words  in  a  lease  would  amount  to  a  covenant  to  pay  rent.* 


FISHER,  Gent.,  v.  LESLIE. 
At  Nisi  Peius,  coeam  Etee,  C.  J.,  Novembkb  10, 1795. 

IReporled  in  1  Espinasse,  426.] 

This  was  an  action  of  assumpsit  for  money  lent,  with  the  common 
counts. 

Plea  of  the  general  issue,  with  notice  of  set-off. 

To  establish  part  of  the  demand  claimed  by  the  plaintiff,  he  pro- 
duced a  slip  of  paper  signed  by  the  defendant,  in  the  following  words, 
"  I  O  U  eight  guineas,"  and  offered  this  in  evidence,  as  proof  of  so 
much  money  due  by  him  to  the  plaintiff. 

Adair,  Serjt.,  for  the  defendant,  objected  to  its  being  received. 
He  said  that  it  was  offered,  either  as  a  promissory  note  or  a  receipt  for 
money,  for  one  or  other  of  which  it  was  intended  to  operate,  and  in 
either  point  of  view  required  a  stamp. 

It  was  answered  by  Clayton,  Serjt.,  for  the  plaintiff,  that  it  was 
not  offered  in  evidence  in  either  point  of  view,  as  stated  by  the  de- 

1  Shrivell  V.  Payne,  8  Dowl.  441 ;  Mitchell  v.  Rome  R.  R.,  17  Ga.  574 ;  Kimball 
V.  Huntington,  10  Wend.  675;  Pepoon  v.  Stagg,  1  N.  &  MoC.  102;  Woodfolk  D.Leslie, 
2  N.  &  McC.  585,  accord.  — Ev. 
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fendant's  counsel,  but  as  evidence  of  an  account  stated  and  settled 
between  the  parties,  and  a  balance  due  from  one  party  to  the  other. 
He  compared  it  to  the  case  of  an  account  settled  in  the  books  of 
parties,  and  a  balance  struck,  which  had  been  always  received  as  evi- 
dence pro  tanto,  without  any  stamp.  To  corroborate  what  he  con- 
tended for,  he  gave  in  evidence  a  draft  by  the  plaintiff  on  his  banker, 
in  favor  of  the  defendant,  of  the  same  date  with  the  paper  offered  in 
evidence,  and  for  the  same  sum. 

The  Chief  Justice  said  that  he  was  of  opinion  it  was  merely  an 
acknowledgment  of  the  debt,  and  neither  a  promissory  note  or  a 
receipt,  and  admitted  it  in  evidence. 

The  jury  found  a  verdict  for  the  defendant^ 


BLOCK  AND  Another  u.  BELL. 
At  Nisi  Pbius,  coram  Loed  Lynbhubst,  C.  B.,  Nov.  26,  1831. 

\Reiparted  in  1  Moody  J"  Robinson,  149,] 

Assumpsit  by  the  holder  against  the  maker  of  a  promissory  note, 
payable  to  bearer. 

The  instrument,  when  produced,  was  not  in  the  handwriting  of  the 
defendant,  nor  signed  by  him  at  the  foot,  but  ran  in  the  following 
form  :  "  On  demand,  I  promise  to  pay  to  A.  B.  or  bearer  the  sum  of 
£15,  for  value  received;"  and  was  addressed  in  the  margin  to  the 
defendant,  who  wrote  across  it :  "  Accepted.     J.  Bell." 

Loed  Ltndhuest,  C.  B.,  held  that  this  amounted  to  a  promissory 
note,  the  instrument  containing  a  promise  to  pay  ;  and  the  signature 
of  the  defendant,  although  in  terms  an  acceptance,  acting  as  an  adoption 
of  that  promise  by  him.  Verdict  for  the  plaintiffs. 

1  Israel  v.  Israel,  1  Camp.  499 ;  Childers  i-.  Boulnois,  D.  &  By.  N.  P.  8  ;  Tompkins 
V.  Ashby,  6  B.  &  C.  541  {semble) ;  Erans  v.  Philpotts,  9  C.  &  P.  273  {semble)  ;  Curtis 
V.  Rickards,  1  M.  &  G.  46 ;  Gould  v.  Coombs,  1  C.  B.  543 ;  Beeoliing  v.  Westbrook, 
8  M.  &  W.  412  {semble),  accord. 

Gray  v.  Harris,  Chitty,  Bills  (2ded.),  243,  n.,  contra.  —Ed. 
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BROOKS  V.  ELKINS. 
In  the  Exchequer,  Michaelmas  Teem,  1836, 

[Reported  in  2  Meeson  Sf  Welsby,  74.] 

AssTTMPSiT  for  money  due  from  the  defendant  to  the  plaintiff. 
The  defendant  pleaded  a  set-off. 

At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  London  sittings 
after  last  Trinity  term,  the  defendant,  to  prove  his  set-off,  gave  in 
evidence  the  following  document :  — 

«  Oct.  11,  1831. 

"  I  O  U  £20,  to  be  paid  on  the  22d  instant. 

"  W.  Beooks." 

It  was  objected  that  this  was  not  admissible  in  evidence,  inasmuch 
as  it  was  not  stamped,  and  that  it  ought  to  have  been  stamped  as  a 
promissory  note.  The  learned  judge,  however,  received  it  in  evidence, 
giving  the  plaintiff  leave  to  move  to  .increase  the  damages,  if  the  court 
should  be  of  opinion  that  it  required  to  be  stamped,  and  was  not 
therefore  admissible  in  evidence.  The  plaintiff  recovered  a  verdict 
for  £35,  the  jury  deducting  the  £20  for  the  I  0  U. 

Maule,  on  a  former  day  in  this  term,  moved  to  increase  the  dam- 
ages. This  is  not  the  case  of  an  ordinary  I  O  U,  which,  being 
nothing  but  a  bare  admission  of  a  debt,  is  evidence  only  from  which 
the  law  will  imply  a  promise  to  pay  the  money.  But  this  contains  an 
express  promise  to  pay  the  money  on  a  day  certain,  and  is  in  effect  a 
promissory  note,  and  ought  to  have  been  stamped  as  such,  the  court 
having  granted  a  rule  nisi. 

Erie  now  showed  cause.  It  is  quite  clear  that  an  I  O  U  does  not 
require  a  stamp  ;  and,  if  so,  why  should  the  simply  adding  "  to  be 
paid  on  a  given  day "  render  a  stamp  necessary  ?  The  ordinary 
I  O  II  shows  that  the  parties  stand  in  the  relation  of  debtor  and 
creditor,  and  this  does  no  more.  [Paeke,  B.  A  case  may  be  put 
very  close  to  this,  "  I  O  U  £20,  to  be  paid  on  demand."  The  ques- 
tion is,  whether  it  imports  a  promise.     If  it  does,  it  requires  a  stamp.] 

Per  Curiam.  This  is  either  a  promissory  note,  to  constitute  which 
no  particular  form  of  words  is  requisite,  or  it  is  an  agreement  for  the 
payment  of  money  above  the  sum  of  £10 ;  and,  in  either  view  of  the 
case,  it  requires  a  stamp.  Rule  absolute.^ 


1  Waithman  v.  Elsee,  1  C.  &  K.  35;  DuUea  v.  Emery,  2  Cr.  &  D.  C.C.  606,  oo 
cord.  —  Ed. 
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ELLIS  AND  Wife  v.  MASON. 
In  the  Queen's  Bench,  Easter  Term,  1834. 

[Reported  in  7  Dowling,  598.] 

This  was  a  rule  for  setting  aside  a  nonsuit  and  entering  a  verdict 
for  tbie  plaintiff,  on  the  ground  of  the  improper  rejection  of  evidence. 
The  cause  was  tried  before  the  sheriff,  and  at  the  trial  a  document 
was  produced  in  evidence  as  a  promissory  note.  It  was  in  the  fol- 
lowing form  :  "  John  Mason,  14th  Feb.  1836,  borrowed  of  Mary- 
Ann  Mason,  his  sister,  the  sum  of  £14  in  cash  as  per  loan,  in  promise 
of  payment  of  which  I  am  truly  thankful  for,  and  shall  never  be  for- 
gotten by  me,  John  Mason,  your  affectionate  brother.  £14."  The 
question  was,  whether  this  document  amounted  to  a  promissory  note 
or  not.  The  sheriff  decided  that  it  was,  and  required  stamping ;  and 
the  plaintiff  was  accordingly  nonsuited. 

Martin  supported  the  rule.  It  was  true,  as  decided  in  the  case  of 
Brooks  V.  Elkins  and  Wheatley  v.  Williams,^  that  no  particular  form 
of  words  was  necessary  to  constitute  a  promissory  note.  But  in  both 
those  cases,  as  well  as  all  others  of  the  same  class,  there  was  an  un- 
dertaking, either  express  or  implied,  to  pay  in  money.  But  here  the 
undertaking,  if  any,  was  to  pay  in  thanks.  It  could  only  be  consid- 
ered as  a  grateful  acknowledgment  of  owing  money,  and  therefore 
could  not  require  a  stamp.  In  no  part  of  it  could  any  undertaking 
to  pay  be  found. 

Williams,  J.  The  instrument  here  is  not  in  the  ordinary  form  of 
a  promissory  note.  The  question  is,  first,  whether  there  is  not  an 
express  statement  of  an  advance  of  a  loan  of  money  to  the  person 
who  has  given  this  paper.  That  is  perfectly  clear.  The  question 
then  is,  whether  the  party  does  not  impliedly  undertake  to  pay  that 
money.  I  think  he  does  undertake  to  pay  it.  The  introduction  of 
terras  of  gratitude  does  not  destroy  the  promise  to  pay.  So  far  as 
the  instrument  is  concerned,  they  merely  amount  to  redundancy  of 
expression,  and  should  not  interfere  with  its  operation.  I  think, 
therefore,  that  it  ought  to  have  been  stamped  as  a  promissory  note, 
and,  as  it  was  not,  the  sheriff  was  right  in  rejecting  it.  The  present 
rule  must  be  discharged.  Mrde  discharged. 

I  1  Mee.  &  W.  533. 
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TAYLOR,  Administrateix  op  Barbaea  Tatloe,  deceased,  v. 

STEELE. 

In  the  Exchequer,  April  21,  1847. 

[Reported  in  16  Meeson  Sf  Welsby,  665.] 

Assumpsit  for  money  lent,  interest,  and  money  due  on  an  account 
Btated. 

Pleas  :  non  assumpsit,  and  the  Statute  of  Limitations. 

At  the  trial,  before  Alderson,  B.,  at  the  last  Northumberland  assizes, 
it  appeared  that  the  action  was  brought  by  the  plaintiff  as  administra- 
trix of  Barbara  Taylor,  to  recover  £170  for  money  lent  by  Barbara  Tay- 
lor to  the  defendant,  with  interest  thereon.  On  behalf  of  the  plaintiff,  a 
witness  was  called,  who  stated  that  in  July,  1839,  he  went  to  the  defend- 
ant's house ;  the  sheriff's  officers  were  in  possession  of  the  defendant's 
goods.  The  defendant  wished  witness  to  lend  him  some  money ;  wit- 
ness said  he  could  not.  He  saw  the  defendant  again  in  the  evening, 
when  he  said  his  sister  (the  deceased)  had  advanced  him  the  money  :  it 
was  between  £150  and  £180.  The  plaintiff  tendered'  in  .evidence  the 
following  document,  stamped  with  a  two-shilling  receipt  stamp  :  — 

«  £170.  Berwick,  16th  March,  1841. 

"  Received  from  Mrs.  Barbara  Taylor  the  sum  of  £170,  for  value 
received ;  for  which  I  promise  to  pay  her  at  the  rate  of  £5  per  cent, 
from  the  above  date. 

"  A.  N".  Steele." 

On  the  part  of  the  defendant,  it  was  objected  that  the  above  docu- 
ment was  inadmissible  in  evidence,  for  want  of  a  stamp  ;  since  it  was 
either  a  receipt,  a  promissory  note,  or  an  agreement,  —  in  neither  of 
which  cases  it  was  properly  stamped.'  The  learned  judge  overruled 
the  objection  ;  and  the  plaintiff  had  a  verdict,  leave  being  reserved  for 
the  defendant  to  move  to  enter  a  verdict  for  him. 

Manisty  now  moved  accordingly.  It  is  submitted  that  this  docu- 
ment is  a  promissory  note.  No  particular  form  of  words  is  necessary 
to  constitute  a  promissory  note.  In  Green  v.  Davies,^  an  instrument  in 
the  following  form  —  "  Received  of  A.  B.  £100,  which  I  promise  to  pay 
on  demand,  with  lawful  interest  "  —  was  held  a  promissory  note.  So 
where  the  instrument  was  thus  :  "  John  Mason,  14th  February,  1836, 
borrowed  of  Mary  Ann  Mason,  his  sister,  the  sum  of  £14  in  cash,  as 

1  Only  so  much  of  the  case  is  given  as  relates  to  the  second  objection ;  namely, 
that  the  instrument  was  a  promissory  note.  —  Ed. 

2  4  B.  &  C.  235. 
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per  loan ;  in  promise  of  payment  of  which  I  am  truly  thankful  for, 
and  shall  never  be  forgotten  by  me,  John  Mason,  your  affectionate 
brother.  £14."  Ellis  v.  Mason.  So,  also,  where  the  instrument  was 
in  the  following  form :  "  Aug.  25,  1837.  Memorandum  that  S.  B. 
Payne  had  £5  5s.  for  one  month,  of  my  mother  Anne  Shrivell,  from 
this  date,  to  be  paid  by  me  to  her.  B.  Payne."  Shrivell  v.  Payne.* 
[Paeke,  B.  The  more  recent  cases  say  that  implication  is  not 
enough,  but  there  must  be  a  positive  engagement  to  pay.] 

Pollock,  C.  B.  There  ought  to  be  no  rule.  The  instrument  in 
question  is  not  a  promissory  note ;  for  there  is  no  promise  to  pay  the 
principal  sum,  but  only  interest  upon  it. 

Paeke,  B.  I  am  of  the  same  opinion.  This  document  is  not 
a  promissory  note,  because  it  contains  no  promise  to  pay  the  principal, 
but  only  the  interest.  Besides,  a  promissory  note  cannot  be  made  for 
payment  of  an  indefinite  sum.  I  agree  that  an  actual  promise  is  not 
necessary,  if  there  are  words  in  the  instrument  from  which  a  promise 
to  pay  can  be  collected. 

Aldeeson,  B.,  and  Rolfb,  B.,  concurred. 

Rule  refused? 


HYNE  V.  DEWDNET, 
In  the  Queen's  Bench,  Apeil  19, 1852. 

\Repoiied  in  21  Law  Journal  Reports,  278.] 

Debt  for  money  lent.    Plea :  never  indebted. 

At  the  trial,  before  Erie,  J.,  at  the  Exeter  spring  assizes,  1852, 
the  following  document,  signed  by  the  defendant,  and  unstamped,  was 
put  in  evidence  on  behalf  of  the  plaintiff  :  — 

"  MoDBTTET,  Feb.  12,  1849. 
"  Borrowed,  this  day,  of  Mr.  John  Hyne,  Stonehouse,  the  sum  of 
£100  for  one  or  two  months ;  check,  £100,  on  the  Naval  Bank. 

"James  Dewdnet." 

It  was  objected  that  it  required  a  stamp,  either  as  an  agreement  or 
as  a  promissory  note ;  but  the  learned  judge  received  it  in  evidence,  and 
a  verdict  was  returned  for  the  plaintiff,  leave  being  reserved  to  the 
defendant  to  move  to  enter  a  nonsuit,  if  the  court  were  of  opinion  that 
it  required  a  stamp, 

1  8  Dowl.  P.  C.  441. 

2  Melanotte  </.  Teasdale,  13  M.  &  W.  216;  Smith  -.  Smith,  1  F.  &  F.  539,  ac- 
cord. —  Ed. 
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Phinn  now  moved  accordingly.  This  is  either  a  promissory  note  or 
an  agreement  to  pay  £100  in  one  or  two  months.  In  White  v.  North,* 
the  court  held  that  the  document  was  not  a  promissory  note,  because 
no  time  for  payment  was  mentioned  ;  but  they  said  it  was  in  substance 
an  agreement.  Shrivell  v.  Payne  ''■  is  very  like  this  case.  There  the 
document  was  in  the  following  form :  "  Memorandum.  Aug.  25, 
1837.  I,  Benjamin  Payne,  had  £5  bs.  for  one  month,  of  my  mother, 
Anne  Shrivell,  from  this  date,  to  be  paid  to  her  by  me ;  "  and  it  was 
held  to  be  a  promissory  note. 

Ceompton,  J.  What  is  the  contract  here  ?  Might  not  the  money 
be  sued  for  at  any  time  ? 

It  could  not  be  sued  for  at  all  events  until  after  the  expiration  of 
one  month. 

Lord  Campbell,  C.  J.  There  is  no  consideration  for  the  plaintiff's 
forbearing  for  a  month.  It  is  quite  clear  that  this  document  does  not 
require  a  stamp  as  a  promissory  note ;  and,  as  to  its  being  an  agree- 
ment, I  think  there  is  no  binding  contract.  It  is  nothing  more  than  a 
simple  acknowledgment  of  the  money  having  been  paid. 

WiGHTMAN,  J.,  Eelb,  J.,  and  Ckompton,  J.,  concurred. 

Rule  refused.* 

1  3  Exch.  Eep.  689 ;  s.  c.  18  Law  J.  Rep.  (n.  s.)  Exch.  816. 

2  8  Dowl.  P.  C.  441. 

'  Harrow  v.  Dugan,  6  Dana^  341 ;  Woodfolk  v.  Leslie,  2  N.  &  McC.  585,  contra. 
—  Ed. 
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FORWARD  AND  Another  v.  WILLIAM  THOMPSON  and 
JOHN  THOMPSON. 

In  the  Queen's  Bench,  Uppee  Canada,  Eastee  Teem,  1854. 

[Reported  in  12  Upper  Canada  Queen's  Bench  Reports,  103.] 

Assumpsit  on  an  instrument  in  the  following  words :  — 

"  £'228  7s.  Qd.  Port  Hope,  Dec.  8, 1853. 

"  Three  months  after  date,  pay  to  the  order  of  William  Thompson, 
at  Port  Hope,  the  sum  of  two  hundred  and  twenty-eight  pounds  seven 
shillings  and  six  pence,  currency,  for  value  received. 

(Signed)  "John  Thompson." 

This  was  declared  upon  as  a  promissory  note,  made  by  John  Thomp- 
son in  favor  of  the  defendant,  William  Thompson,  who  was  stated  to 
have  indorsed  to  the  defendant,  John  Thompson,  who  indorsed  to  the 
plaintiffs. 

Pleas  denying  the  making  and  indorsing,  and  other  pleas  not 
material  to  mention. 

At  the  trial  at  Cobourg,  before  McLean,  J.,  it  was  objected  that  the 
instrument  produced  was  not  a  promissory  note.  Several  other  ob- 
jections were  raised  ;  but  it  is  only  material  to  notice  the  one  on 
which  the  judgment  of  the  court  proceeded. 

Wilson,  Q.  C,  showed  cause.  This  is  in  fact  a  bill  of  exchange  not 
directed  to  anybody.  For  want  of  a  drawee  it  cannot  be  treated  as  a 
bill,  but  it  may  be  declared  on  as  a  promissory  note.  No  precise  form 
of  words  are  essential.  "  I  will  pay  "  would  be  sufficient ;  so  would  "  I 
pay  ; "  and  the  word  I,  which  is  omitted  here,  may  be  supplied.  It 
must  mean  I  pay  ;  for,  as  it  is  not  directed  to  any  one,  nothing  else  can 
be  meant.  [Draper,  J.  Suppose  that  it  had  been  addressed  to  a  person 
not  m  esse,  would  it  have  been  a  note  ?  ]  I  think  so.  [Draper,  J. 
If  it  would  have  been,  then  it  ought  equally  to  be  so  in  this  case.j  It 
is  in  effect  as  if  the  words  had  been  "  I,  the  signer,  pay  to."  Davis 
«.  Clarke,  Gray  v.  Milner,  Allan  v.  Mawson,'  Shuttleworth  v.  Stephens, 
Edis  V.  Bury,  Lloyd  v.  Oliver,  Ellison  v.  Collingridge. 

Michards,  contra.  There  are  many  cases  in  which  an  instrument 
has  been  held  capable  of  being  treated  either  as  a  note  or  a  bill,  and 
the  authorities  cited  on  the  other  side  are  principally  of  that  nature ; 
but  in  all  of  them  it  will  be  found  that  the  writing,  though  ambigu- 

»  4  Camp.  115. 
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0U8,  was  perfect  in  itself.  Here  is  nothing  in  fact  but  an  incomplete 
bill  of  exchange,  the  drawee's  name  being  omitted.  In  every  other 
respect,  it  is  perfect  as  a  bill ;  and  this  omission  of  an  essential  party 
will  not  make  it  a  promissory  note.  Suppose  the  word  "  pay  "  struck 
out,  there  would  then  be  no  meaning  at  all ;  and  the  simple  word 
"  pay "  means  nothing  when  it  is  addressed  to  nobody.  Robinson 
V.  Bland,^  Dickenson  v.  Teague,''  Block  v.  Bell,  Miller  v.  Thompson, 
Rex  V.  Hunter,'  Stoessiger  v.  South-Eastern  R.  W.  Co.* 

Deapee,  J.,  delivered  the  judgment  of  the  court. 

The  first  question  to  be  decided  is,  whether  the  instrument  declared 
■upon  in  point  of  law  amounts  to  a  promissory  note. 

The  authorities  cited  (to  which  may  be  added  Russell  v.  Powell  ' 
and  Peto  v.  Reynolds)  establish  clearly,  as  we  think,  that  it  could  not 
have  been  treated  and  declared  upon  as  a  bill  of  exchange  for  want  of 
a  drawee  ;  and,  if  not,  then  those  cases  which  have  been  decided  on 
the  ground  that  the  instrument  in  question  is  made  in  terms  so 
ambiguous  as  to  make  it  doubtful  whether  it  be  a  bill  of  exchange 
or  promissory  note  have  no  application.  Then  as  a  promissory  note 
it  wants  the  very  essence  of  a  promissory  note,  that  which  mainly 
distinguishes  it  from  a  bill  of  exchange ;  viz.,  a  promise  in  terms  by 
the  maker,  which  makes  him  primarily  liable  to  pay  the  money. 
Here  are  the  proper  words  used,  and  no  others,  for  drawing  a  bill 
of  exchange  ;  and,  if  there  had  been  a  drawee,  there  would  have  been 
no  room  whatever  for  treating  the  instrument  as  any  thing  but 
a  bill  of  exchange.  But,  for  want  of  a  drawee,  it  is  incomplete  as  a 
bill  of  exchange ;  and  for  want  of  a  promise  it  appears  to  us  in- 
complete as  a  note.  It  is  quite  true  that  no  particular  words  are 
indispensable,  but  that  any  form  of  words  from  which  the  court  can 
extract  an  expressed  intention  to  promise  to  pay  are  sufficient ;  but 
in  this  case  we  see  nothing  but  an  omission  to  complete,  by  adding 
a  drawee's  name,  what  in  all  other  respects  is  a  good  bill  of  ex- 
change ;  and  we  cannot  find  either  reason  or  authority  for  holding 
that  this  is  sufficient  to  convert  it  into  a  promissory  note. 

Hule  absolute.' 

1  2  Burr.  1077.  2  4  Tyr.  452.  3  Euss.  &  Ry.  C.C.  511. 

*  23  L.  T.  Rep.  65.  ^  UM.  &  W.  418. 

8  Allan  V.  Mawson,  4  Camp.  115  {semble) ;  Watrous  v.  Halbrook,  39  Tex.  572, 
accord. 

Conf.  Ball  v.  AUen,  15  Mass.  433;  Ellis  v.  Wheeler,  3  Pick.  18.  — Ed. 
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JOSEPH  L.  SMITH  and  SETH  P.  BEEES  v.  JOHN"  ALLEK. 
In  the  Supeemb  Couet  of  Eeeoes,  Conn.,  Novbmbee,  1812. 

[Reported  in  5  Day,  837.] 

This  was  an  action  of  assumpsit,  originally  brought  by  the  defend- 
ant in  error,  against  the  plaintiffs  in  error. 

The  declaration  was  of  the  following  tenor,  viz. :  "  For  that  the 
defendants,  in  and  by  a  certain  writing  or  note,  under  their  hands,  by 
them  well  executed,  dated  the  30th  day  of  August,  a.d.  1808,  promised 
the  plaintiff,  to  pay  to  him,  for  value  received,  the  sum  of  ninety-four 
dollars  ninety-one  cents,  on  demand,  which  is  in  the  words  following  : 

'  Due  John  Allen  ninety-four  dollars  91  cents,  on  demand. 

'-  Joseph  L.  Smith. 
'  Seth  p.  BSees. 
'Litchfield,  Aug.  30,  1808.' 

"  Now  the  plaintiff  further  says  that  the  defendants,  their  promise 
aforesaid  not  regarding,  have  never  performed  the  same,"  &e., "  which 
is  to  the  damage  of  the  plaintiff  the  sum  of  100  dollars,"  &c. 

To  this  there  was  a  demurrer ;  and  the  Superior  Court  adjudged 
the  declaration  sufficient,  and  rendered  judgment  for  the  plaintiff,  for 
111  dollars  99  cents  and  costs.  And,  to  reverse  this  judgment,  the 
present  writ  of  error  was  brought. 

The  defendant  in  error  having  deceased  since  the  last  term  of  this 
court,  Gould  inquired  whether  the  suit  could  be  kept  alive  within,  or 
in  analogy  to,  the  statute,  tit.  2,  o.  1,  §  3  ?  He  had  no  objection,  if  it 
could  be  done. 

Per  Curiam.  Such  proceeding  may  be  had,  in  analogy  to  the 
statute. 

Whereupon,  Elizur  Goodrich  and  Asa  Bacon,  Jr.,  Esqs.,  admin- 
istrators of  the  estate  of  the  defendant  in  error,  appeared,  waived  a 
scire  facias,  or  any  further  notice,  and  consented  that  the  cause 
should  proceed  to  final  issue. 

Peters,  for  the  plaintiffs  in  error. 

1.  An  express  promise  is  alleged  in  the  declaration.  The  instru- 
ment declared  upon,  and  recited,  furnishes  no  evidence  of  such 
a  promise,  and  is  only  evidence  of  the  acknowledgment  of  a  debt. 
TSmith,  J.  Have  the  words  "  on  demand  "  no  meaning  ?  If  they 
have  what  is  it?  Do  they  not  import  an  agreement  to  pay  on 
demand?]  The  woi-d  "due"  is  the  only  operative  word.  The 
instrument,  then,  imports  only  the  acknowledgment  of  a  debt ;  and 
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the  words  "  on  demand  "  mean  only  that  the  debt  is  due  in  prcBsenH. 
The  declaration  alleges  that  the  defendants  promised  expressly  to 
pay  the  sum  contained  in  the  instrument.  The  instrument  itself  con- 
tains no  such  promise.     Fisher  v.  Leslie. 

2.  But  supposing  the  declaration  to  be  sufficient,  still  judgment  was 
rendered  for  a  greater  sum  than  the  plaintiff  was  entitled  to  recover. 
The  plaintiff  laid  his  damages  at  100  dollars.  The  court  rendered 
judgment  for  111  dollars  99  cents.  This  point  is  too  clear  for  argu- 
ment.    The  judgment  must  be  reversed. 

Gould  and  Bacon,  for  the  defendant  in  error.  The  only  question 
in  this  case  is,  whether  the  instrument  recited  supports  the  declara- 
tion. The  declaration,  it  is  true,  alleges  a  promise  ;  and  it  is  equally 
clear  that  the  wnting  imports  a  promise.  It  is  a  correct  principle 
that  a  writing  must  be  declared  upon  according  to  its  legal  import. 
It  has  been  decided  that  the  act  of  drawing  a  bill  amounts  to  an 
express  promise.  Starkey  v.  Cheeseman.*  The  word  "  due "  is  an 
acknowledgment  of  indebtedness.  An  indebtedness  of  itself  implies 
a  promise.  A  fortiori,  an  express  acknowledgment  of  indebtedness 
amounts  to  an  actual  promise.     Mountford  et  al.  v.  Horton.'' 

The  words  "  on  demand  "  show  clearly  that  the  money  was  to  be 
paid  on  demand.  The  instrument  then  imports  an  express  agreement 
to  pay  on  demand. 

Smith,  J.  This  was  a  writ  of  error,  brought  by  the  defendants  in 
a  court  below,  to  reverse  a  judgment  rendered  against  them  in  that 
court. 

The  declaration  was  in  common  form,  in  assumpsit,  counting  upon 
a  promissory  note,  and  demanding  100  dollars  damages.  To  this 
there  was  a  demurrer  and  joinder  in  demurrer.  The  writing  counted 
upon,  and  recited  in  the  declaration,  was  of  the  following  tenor,  viz.: 

"  Due  John  Allen  ninety-four  dollars  91  cents,  on  demand. 

"Joseph  L.  Smith. 
"  Seth  p.  Beebs. 
"LlTCHITELD,  Aug.  30,  1808." 

The  court  below  adjudged  the  declaration  to  be  sufficient,  and 
rendered  judgment  for  the  plaintiff,  to  recover  111  dollars  99  cents 
damages. 

On  inspection  of  the  record,  it  appears  that  judgment  was  rendered 
for  a  larger  sum  than  is  warranted  by  law,  and  therefore,  on  that 
ground,  is  clearly  erroneous,  and  must  be  reversed. 

But  still  the  question  arises  whether  this  cause  shall  be  remanded 
to  the  Superior  Court.    The  decision  of  this  question  depends  upon 

1  1  Salk.  128.  2  2  New  Eep.  62. 


SECT,  n.]  ETJSSELL  V.  WHIPPLE.  17 

the  sufficiency  or  insufficiency  of  the  plaintiff's  declaration.  Because 
if  the  instrument  on  which  the  action  is  brought,  and  which  is  recited 
in  the  declaration,  will  not  sustain  it,  it  will  be  useless  to  send  the 
cause  back  for  farther  trial. 

On  this  subject,  in  my  view,  it  is  very  clear  that  where  a  writing 
contains  nothing  more  than  a  bare  acknowledgment  of  a  debt,  it  does 
not,  in  legal  construction,  import  an  express  promise  to  pay.  It 
would  not  appear,  from  such  a  writing,  that  the  parties  intended  the 
debt  should  be  paid.  Their  meaning  might  be,  in  such  case,  merely 
to  settle  their  accounts  in  writing,  with  a  view  to  further  dealings. 

But  where  a  writing  imports  not  only  the  acknowledgment  of 
a  debt,  but  an  agreement  to  pay  it,  this  amounts  to  an  express 
contract. 

From  the  writing  in  question,  it  is  perfectly  manifest  that  the  debt 
acknowledged  to  be  due  was  to  be  paid  on  demand,  as  fully  as  if  the 
words  "to  be  paid,"  or  "which  we  promise  to  pay,"  had  been  inserted 
next  before  the  words  "  on  demand." 

I  think,  therefore,  that  the  declaration  is  sufficient,  and  that  the 
cause  ought  to  be  remanded  for  further  proceedings. 

The  other  judges  severally  concurred  in  this  opinion. 

Judgment  reversed,  and  the  cause  remanded} 


EUSSELL  V.  WHIPPLE. 
In  the  Sitpbeme  Couet,  New  York,  Febbuakt,  1824. 

[Reported  in  2  Cowen,  536.] 

Assumpsit  on  note,  by  payee  against  maker.  The  plaintiff  averred 
that  the  defendant  made  his  certain  note  in  writing,  in  the  words 
and  fio-ures  following,  to  wit :  "  Due  Lanson  Russell,  or  bearer,  one 
day  from  date,  two  hundred  dollars  twenty-six  cents,  for  value  re- 
ceived; as  witness  my  hand,  this  sixth  day  of  January,  in  the  year  of 
our  Lord,  1823."  By  means  whereof,  &c.,  but  did  not  aver  that  this 
note  had  been  delivered. 

Special  demurrer  and  joinder,  assigning  the  following  causes  :  — 

1.  That  this  was  not  a  promissory  note  within  the  statute,^  though 
declared  on  as  such.^ 

2.  That  the  declaration  should  have  shown  a  delivery  of  the  note. 

1  Brady  v.  Chandler,  accord.  In  Carver  v.  Hayes,  47  Me.  257,  and  Cummings  o. 
Gassett,  19  Vt.  808,  the  notes  were  negotiable.  —Ed. 

2  1  R.  L.  151.  '  y>de  Saxton  v.  Johnson,  10  John.  Rep.  418. 

2 
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■It  was  answered  to  the  first  point,  that  this  instrument  had  all  the 
technical  requisites  of  a  promissory  note,  except  a  promise  to  pay  ex- 
pressed ;  and  the  following  authorities  were  cited  to  show  it  a  good 
note  within  the  statute.  1  Chit,  on  Bills,  243,  n.;  Shuttleworth  v.  Ste- 
vens, Allan  V.  Mawson,^  Brown  v.  Gilman  et  al.,^  Fisher  v.  Leslie, 
President,  &c.,  of  Goshen  Road  v.  Hurtin,'  Jerome  v.  Whitney,*  and 
2  Ld.  Raym.  1445. 

In  answer  to  the  second  point,  Churchill  v.  Gardner  ^  and  Smith  v. 
McClure." 

-E".  tS.  Jyee,  for  the  plaintiff. 

D.  D.  Barnard^  for  the  defendant. 

The  demurrer  was  noticed  as  frivolous ;  and,  being  accordingly 
brought  on  out  of  its  place  on  the  calendar,  the  court  thought  it  too 
plain  for  argument  in  its  regular  order,  and  rendered 

Juclgm&nt  for  the  plaintiff? 


FREDERICK  A.   FRANKLIN  v.  JOSEPH   W.   MARCH. 

In  the  Supeeioe  Court  of  Judicatuee,  New  Hampshire, 
December  Term,  183-3. 

\Repofrted  in  6  'New  Hampshire  Reports,  364.] 

Assumpsit  by  the  plaintiff  as  indorsee,  upon  an  instrument,  in  these 
words :  — 

"Oct.  19,  1880. 

"  Good  to  Robert  Cochran,  or  order,  for  thirty  dollars,  borrowed 
money.  Joseph  W.  March." 

The  case  was  submitted  to  the  decision  of  the  court,  upon  the  fol- 
lowing facts,  reported  by  an  auditor. 

On  the  19tli  October,  1830,  the  defendant  sold  and  delivered  to 
Cochran  a  quantity  of  hops,  and  on  the  same  day  received  of  Cochran 
the  said  sum  of  thirty  dollars,  in  part  payment  for  said  hojjs,  and 
thereupon  gave  Cochran  the  instrument  in  question. 

On  the  15th  February,  1831,  Cochran  indorsed  it  to  the  plaintiff, 
in  part  payment  of  a  debt  due  from  him  to  the  plaintiff,  who  on  the 
same  day  presented  it  to  the  defendant  for  payment.     The  defend- 

1  4  Camp.  Eep.  115.  2  13  Mass.  Rep.  158.  3  9  John.  Rop.  217. 

<  7  iJ.  321.  6  7  T.  E.  596.  «  5  East,  476. 

'  Johnson  v.  Johnson,  Minor,  263 ;  Huyck  v.  Meador,  24  Ark.  191 ;  Carver  v. 
Hayes,  47  Me.  257;  Sackett  v.  Spencer,  29  Barb.  180;  Marrigan  v.  Page,  4 
Humph.  247;  Bacon  k.  Bicknell,  17  Wis.  523,  accorrf.— Ed. 
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ant  then  stated  to  the  plaintiff  that  he  did  not  know  of  Cochran's 
holding  any  negotiable  note  against  him ;  that  Cochran  was  then 
owing  him ;  that  he  sold  the  hops  to  Cochran,  as  before  stated,  and 
received  the  said  thirty  dollars  in  part  payment ;  and  had  supposed, 
until  it  was  then  shown  to  him,  that  the  memorandum  he  gave  was  in 
the  common  form  of  a  receipt ;  but  that  he  now  supposed  it  was 
negotiable,  and  he  should  be  obliged  to  pay  it,  and  that  he  would  pay 
it,  if  the  plaintiff  would  wait  a  month  or  so. 

The  plaintiff  waited  for  several  months,  and  then  commenced  this 
suit. 

Cochran  was  indebted  to  the  defendant,  upon  account,  at  the  time 
when  the  instrument  was  made,  and  continues  to  be  so  indebted. 

Sackett,  for  the  plaintiff. 

E.  Cutis,  for  the  defendant. 

Paekek,  J.  The  instrument  declared  upon  in  this  case  is  not  in 
the  usual  form  of  a  promissory  note,  but  no  particular  form  of  words 
seems  to  be  necessary  to  give  it  that  character.  Bayley  on  Bills,  3  ; 
Chitty  on  Bills,  53  ;  Casborne  v.  Button,  Morris  v.  Lee,  Chadwick 
V.  Allen,  Goshen  Turnpike  v.  Hurtin,^  Russell  v.  Whipple,  Mitchell 
V.  Culver.'' 

It  has  repeatedly  been  held  that  the  words  "  value  received,"  though 
usually  inserted,  are  not  essential.  3  Kent's  Com.  50  ;  Poplewell  v. 
Willson,  McLeed  v.  Snee,  Emery  v.  Bartlett;"  Bayley,  24;  Sel.  IST.  P. 
336. 

The  note  in  this  case  shows  that  it  is  founded  upon  a  sufficient  con- 
sideration, it  purporting,  on  its  face,  to  have  been  given  for  money 
borrowed  ;  and  "  good  to  R.  C,  or  order,"  is  equivalent  to  a  promise 
to  pay  R.  C,  or  order.* 

Judgment  for  the  plaintiff .^ 

I  9  Johns.  217.  2  7  Cow.  337. 

"  White  V.  Ledwick,  4  Doug.  247  ;  Grant  v.  Da  Costa,  3  M.  &  Sel.  351 ;  Hatch  v. 
Trayes,  11  A.  &  E.  702  ;  Derry  v.  Chambers,  1  Hud.  &  B.  433  ;  Benjamin  v.  Tillman, 
2  McL.  213, ■  Kendall  v.  Galvin,  16  Me.  131 ;  Townsend  v.  Derby,  3  Met.  863;  Kins- 
man V.  Birdsall,  2  E.  D.  Sm.  395;  Hubble  v.  Fogartie,  3  Rich.  413;  Leonard  v. 
Wallier,  Brayt.  203 ;  Mehlberg  v.  Tisher,  24  Wis.  607,  accord. 

Bailey  v.  Smock,  61  Mo.  213  ;  International  Bank  v.  German  Bank,  3  Mo.  App. 
862,  contra.  —  Ed. 

*  Ld.  Raym.  1556. 

"  Only  so  much  of  the  case  is  given  as  relates  to  the  nature  of  the  instrument  in 
question.  — Ed. 

"  Hussey  v.  Winslow,  59  Me.  170  (semble),  accord. 

Palmer  v.  McLennan,  22  Up.  Can.  C.  P.  258,  565,  oontra. 

See  Clark  v.  Savage,  20  Conn.  258;  Brown  ti.Gilman,  13  Mass.  158. 

Conf .  Harmon  v.  James,  7  Ind.  263.  —  Ed. 
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BANK    OF   ORLEANS    v.  MERRILL,  PRESIDENT    OF 
THE  CLINTON   BANK. 

In  the  Supreme  Court,  New  York,  January,  1842. 

[Reported  in  2  Hi/l,  295.] 

On  demurrer.  The  Clinton  Bank,  nn  association  formed  under  the 
general  banking  law,  issued  a  certificate  of  deposit,  payable  to  the 
order  of  S.  Benedict  at  six  months,  with  interest,  of  which  the  plaintiff 
was  indorsee.  The  question  raised  by  the  pleadings  was,  whether  an 
action  could  be  maintained  against  the  bank  on  this  instrument. 

JV.  UiU,  Jr.,  for  the  defendant. 

C.  If.  Jenkins,  for  the  plaintiff. 

Per  Curiam.  The  instrument  in  question  is  in  effect  a  negotiable 
promissory  note.  We  cannot  sanction  it  as  the  basis  of  a  right  of 
recovery,  without  disregarding  the  provisions  of  the  statute  against 
the  issue  of  a  spurious  and  illegal  currency.  The  case  is  within  the 
principle  of  Safford  u.  Wyckoflf','^  and  Smith  &  "Warner  v.  Strong.^ 
The  defendant  must  have  judgment. 

Ordered  accordingly? 

1  1  Hill,  11.  2  2  Hill,  241. 

8  Miller  v.  Austen,  13  How.  218 ;  5  McL.  153,  s.  c. ;  Welton  v.  Adams,  4  Cal.  37 ; 
Brummagim  v.  Tallant,  29  Cal.  503;  Poorraan  v.  Mills,  85  Cal.  118;  Kilgore  v.  Bulk- 
ley,  14  Conn.  383  ;  Carey  v.  McDougald,  7  Ga.  84 ;  Peru  Bank  v.  Farnsworth,  18  111. 
563;  Laughlin  v.  Marsliall,  19  111.  890;  Swifty  v.  'Wliitney,  20  111.  144;  Hunt  w. 
Divine,  37  III.  187 ;  Brake  v.  Markle,  21  Inil.  433  ;  Lafayette  Bank  v.  Ringel,  51 
Ind.  393;  Bean  v.  Briggs,  1  Iowa,  488;  Blood  v.  Northup,  1  Kans.  28  ;  Fells  Point 
Co.  V.  Weedon,  18  Md.  320  ;  Gate  v.  Patterson,  25  Mich.  191  ;  Tripp  v.  Curtenius 
(Michigan,  1877),  9  Chic.  L.  N.  339;  Fultz  u.  Walters,  2  Montana,  165;  Leavitt 
V.  Palmer,  3  Comst.  19,  04  (semble) ;  Barnes  v.  Ontario  Bank,  19  N.  Y.  152  ;  Pardee 
u.  Fish,  60  N.  Y.  265;  Frank  v.  Wessells,  64  N.  Y.  165;  Johnson  v.  Henderson,  76 
N.  Ca.  227  (semble)  ;  Moore  v.  Gano,  12  Oh.  300;  Howe  v.  Hartness,  U  Oh.  St.  449; 
Bellows  Falls  Bank  v.  Rutland  Bank,  40  Vt.  377;  Lindsey  v.  McClelland,  18  Wis. 
481,  {semble),  accord. 

Austin  V.  Miller,  4  W.  L.  J.  527  ;  Patterson  v.  Poindexter,  6  W.  &  S.  227  ;  Cham- 
ley  V.  Dulles,  8  W.  &  S.  353  ;  Lebanon  Bank  v.  Mangan,  28  Pa.  452,  contra. 

Conf.  Payne  v.  Gardiner,  29  N.  Y.  146 ;  Hotchkiss  v.  Mosher,  48  N.  Y.  478.  —  Ed. 
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DANIEL  W.  CURRIER  and  Anothee  v.  FREDERICK  LOCK- 
WOOD. 

In  the  Supreme  Coxjet  of  Eeeoes,  Connecticut,  Octobee 

Teem,  1873. 
[Reported  in  40  Connecticut  Reports,  349.] 

Assumpsit,  upon  a  written  instrument  described  as  a  note,  with  the 
common  counts ;  brought  originally  before  a  justice  of  the  peace,  and 
appealed  to  the  Court  of  Common  Pleas  of  Fairfield  County,  and  tried 
in  that  court,  upon  the  general  issue  closed  to  the  court,  with  notice 
that  the  action  was  barred  by  the  Statute  of  Limitations,  before  Brews- 
ter, J.     The  suit  was  brought  June  1,  1872. 

In  the  special  count,  the  plaintiffs  averred  "  that  the  defendant,  in 
and  by  a  certain  writing  or  note,  under  his  hand  by  him  well  executed, 
dated  the  22d  day  of  January,  1863,  promised  the  plaintiffs  to  pay  to 
them  for  value  received  the  sum  of  seventeen  dollars  and  fourteen 
cents,  as  by  the  said  writing  or  note  ready  in  court  to  be  shown  ap- 
pears." 

Upon  the  trial,  the  plaintiffs  offered  in   evidence  the   following 
writing  :  — 
«  $17.14.  Beidgepoet,  Jan.  22,  1863. 

"  Due  Currier  &  Barker  seventeen  dollars  and  fourteen  cents,  value 
received.  Feedeeick  Lockwood." 

At  the  time  the  note  was  given,  the  plaintiffs  were  partners  under 
the  name  of  Currier  &  Barker. 

The  plaintiffs  claimed,  as  matter  of  law,  that  the  writing  was  a 
promissory  note  not  negotiable  under  the  statute,  and  was  not  barred 
imtil  seventeeil  years  from  its  date  ;  also  that  the  facts  proved  an  ac- 
knowledgment of  the  debt,  and  a  new  promise,  which  took  it  out  of 
the  Statute  of  Limitations.^  The  defendant  claimed  adversely  to  each 
of  these  claims. 

The  court  ruled  adversely  to  the  claims  of  the  plaintiffs,  and  held 
that  the  debt  was  barred  by  the  Statute  of  Limitations,  and  rendered 
judgment  for  the  defendant  to  recover  his  costs. 

The  plaintiffs  moved  for  a  new  trial. 

Thompson,  in  support  of  the  motion. 

There  is  no  variance.  The  writing  imports  a  "  promise  to  pay,"  and 
it  is  set  forth  according  to  its  legal  effect.  Smith  v.  Allen ;  Edwards 
on  Bills,  131 ;  1  Am.  Lead.  Cas.  (5th  ed.)  383.     The  acknowledgment 

1  So  much  of  the  case  as  relates  to  the  waiver  of  the  Statute  of  Limitations  is 
omitted.  —  Ed. 
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of  indebtedness  implies  a  promise  to  pay,  and  constitutes  a  promissory- 
note.  Cummings  v.  Freeman,^  Marrigan  v.  Page,^  Fleming  v.  Burge,' 
Brenzer  v.  Wightman,*  Brewer  v.  Brewer,^  Lowe  v.  Murphy,"  Johnson 
V.  Johnson,'  Harrow  v.  Dugan,^  Kilgore  v.  Bulkley.^  If  the  instru- 
ment is  a  "  note  not  negotiable,"  it  is  not  barred  by  the  Statute  of 
Limitations,  such  notes  running  seventeen  years. 

Jjockwood,  contra. 

A  note  must  contain  a  legal  promise  for  the  certain  payment  of  a 
certain  sum.  1  Parsons  on  Notes  and  Bills,  23,  24 ;  Story  on  Promis- 
sory Notes,  §  14 ;  Bouvier's  Law  Diet.,  Due  Mil,  Promissory  Note, 
and  I  0  V.  An  acknowledgment  of  a  debt  is  not  a  promissory  note. 
1  Parsons  on  Notes  and  Bills,  25  ;  Byles  on  Bills,  11,  28 ;  Smith  v. 
Allen,  Beeching  v.  Westbrook,"  Melanotte  v.  Teasdale,^^  Bowles  v. 
Lambert.^^  The  note  must  contain  and  must  express  the  promise  of 
the  debtor  to  pay  the  money.     1  Parsons  on  Notes  and  Bills,  25. 

Sbymoub,  C.  J.  The  first  question  in  this  case  is  whether  the  writ- 
ing sued  upon  is  a  promissory  note  within  the  meaning  of  those  words 
in  the  Statute  of  Limitations.  The  statute  is  as  follows  :  "  No  action 
shall  be  brought  on  any  bond  or  writing  obligatory,  contract  under 
seal,  or  promissory  note  not  negotiable,  but  within  seventeen  years 
next  after  an  action  shall  accrue.''  The  instrument  sued  upon  is  as 
follows  :  — 
"  $17.14.  Beidgbpoet,  Jan.  22, 186.3. 

"  Due  Currier  &  Barker  seventeen  dollars  and  fourteen  cents,  value 
received.  Feederick  Lockwood." 

Promissory  notes  not  negotiable  are  by  the  statute  above  recited 
put  upon  the  footing  of  specialties  in  regard  to  the  period  of  limita- 
tion, and  for  most  other  purposes  such  notes  have  been  regarded  as 
specialties  in  Connecticut.  The  instrument,  however,' to  which  this 
distinction  has  been  attached  is  the  simple  express  promise  to  pay 
money  in  the  stereotyped  form  familiar  to  all.  The  writing  given  in 
evidence  in  this  case  is  a  due  bill,  and  nothing  more.  Such  acknowl- 
edgments of  debt  are  common,  and  pass  under  the  name  of  due  bills. 
They  are  informal  memoranda,  sometimes  here,  as  in  England,  in  the 
form  "10  II."  They  are  not  the  promissory  notes  which  are  classed 
with  specialties  in  the  Statute  of  Limitations.  The  law  implies,  indeed, 
a  promise  to  pay  from  such  acknowledgments,  but  the  promise  is  sim- 
ply implied,  and  not  express.     It  is  well  said  by  Smith,  J.,  in  Smith 

1  2  Humph.  143.  2  4  ;j  247.  3  6  Ala.  373. 

*  7  Watts  &  Serg.  264.  5  6  Ga.  588.  6  9  id.  341. 

f  Minor  (Ala.),  263.  »  6  Dana,  341.  9  14  Conn.  383. 

10  8  Mees.  &  Wels.  412.  "  13  id.  216.  12  54  ui.  237. 
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V.  Allen,  "  Where  a  writing  contains  nothing  more  than  a  bare  ac- 
knowledgment of  a  debt,  it  does  not  in  legal  construction  import  an 
express  promise  to  pay;  but  where  a  writing  imports  not  only  the 
acknowledgment  of  a  debt,  but  an  agreement  to  pay  it,  this  amounts 
to  an  express  contract." 

In  that  case,  the  words  "  on  demand  "  were  held  to  import  and  to  be 
an  express  promise  to  pay.  That  case  adopts  the  correct  principle  ; 
namely,  that  to  constitute  a  promissory  note  there  must  be  an  express 
as  contradistinguished  from  an  implied  promise.  The  words  "on  de- 
mand "  are  here  wanting.  The  words  "  value  received,"  which  are  in 
the  writing  signed  by  the  defendant,  cannot  be  regarded  as  equivalent 
to  the  words  "  on  demand."  The  case  of  Smith  v.  Allen  went  to  the 
extreme  limit  in  holding  the  writing  there  given  to  be  a  promissory 
note ;  and  we  do  not  feel  at  liberty  to  go  further  in  that  direction  than 
the  court  then  went. 

A  new  trial  is  not  advised. 

In  this  opinion  Paek  and  Caepentbe,  JJ.,  concurred.^ 

1  FosTEK,  J.,  with  whom  Phelps,  J.,  concurred,  delivered  a  dissenting  opinion, 
the  material  part  of  which  is  contained  in  the  following  extract :  — 

"  Dissents  Fosxee,  J.  That  the  paper  before  us  is  more  correctly  described  as  a 
due  bill  than  as  a  promissory  note  is  unquestionable.  That  it  would  be  regarded 
among  business  men,  in  the  daily  transactions  of  life,  as  conferring  the  same  rights 
and  imposing  the  same  liabilities  as  a  promissory  note,  seems  to  me  equally  unques- 
tionable. It  was  so  regarded  by  the  parties  to  it.  It  was  so  treated  and  so  spoken  of 
whenever  it  was  alluded  to.  This  is  manifest  from  the  record :  '  The  defendant  came 
into  the  store  of  said  Barlter  (one  of  the  plaintiffs),  and  said  to  him,  "  Have  you  that 
note  ? "  or,  "  Where  is  that  note  t  "  and  that  he  "  wished  to  settle  it."  Barker  told 
him  "  the  note  was  in  Mr.  Stevens's  hands,"  &c.'  Any  writing  importing  a  debt, 
and  an  obligation  to  pay  it,  especially  if  it  contains  the  words  '  for  value  received,' 
is,  in  the  popular  judgment,  a  note.  This  instrument  is  clearly  of  that  character. 
It  was  clearly  tlie  intent  of  the  parties  so  to  make  it ;  and  it  is  evident  that  tliey 
supposed  they  had  so  made  it.  To  hold  otherwise  would  seem  to  be  contrary  to  the 
understanding  and  intent  of  the  parties." 

The  following  cases  accord  with  tlie  decision  in  the  principal  case  :  McLain  v. 
Eutlierford,  Hempst.  47  (semtle)  ;  Gray  v.  Bowden,  23  Pick.  282 ;  Davis  u.  Allen, 
3  Comst.  168  [semble)  ;  Hotchkiss  v.  Mosher,  48  N.  Y.  478  {semUe] ;  Read  v.  Wheeler, 
2  Yerg.  50  (overruled),  accord. 

But  see  Fleming  u.  Burge,  6  Ala.  373 ;  Lowe  v.  Murphy,  9  Ga.  888 ;  Jacquin  c/. 
Warren,  40  111.  459  {semble)  ;  Kalfus  v.  Watts,  Litt.  (S.  C.)  197;  Finney  v.  Shirley, 
7  Mo.  42 ;  McGowen  v.  West,  7  Mo.  569;  Payne  v.  Gardiner,  29  N.  Y.  146  (semble) ; 
Cummings  v.  Freeman,  2  Humph.  143,  contra. 

Conf.  Brewer  v.  Brewer,  6  Ga.  587 ;  Bowles  v.  Lambert,  54  111.  237.  —  Eb. 
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SECTION    III. 

The   Order  or  Promise  must  he  unconditional. 

SMITH  V.  BOHEME. 
In  the  King's  Bench,  Michaelmas  Teem,  1714. 

[Reported  in  Gilbert,  93.] 

Eekoe,  judgment  in  C.  B.  upon  a  note  to  pay  £72  upon  demand  for 
value  received,  or  render  the  body  of  A.  B.,  &g.,  to  the  Fleet  before 
such  a  day,  laid  upon  the  Statute  of  Promissory  Notes. 

Serjeant  Michardson,  for  the  plaintiff  in  error,  assigned  for  error, 
that  this  note  being  to  become  surety  for  a  debt  only  upon  a  contin- 
gency was  not  within  the  statute,  which  designed  only  to  give  a 
currency  to  notes  absolutely  for  money. 

That  it  cannot  be  made  at  common  law ;  for  if  a  man  will  bring  his 
action  upon  a  statute,  he  must  rely  upon  that  title,  and  cannot  assist 
it  by  restoring  back  to  common  law.     9  Rep.  74 ;  Noy,  147. 

Serjeant  Cheshire,  contra.  The  intent  of  the  act  was  only  to  make 
the  note  in  nature  of  a  specialty,  and  serve  instead  of  an  express  con- 
sideration ;  and  there  will  be  no  reason  to  distinguish  this  from  the 
common  cases,  for  at  first  it  was  only  a  note  payable  within  such  a  time 
after  demand ;  and  now  the  defendant  has  not  rendered  that  it  is  out 
of  the  case,  and  it  must  be  taken  as  an  absolute  note  for  the  money. 

But,  supposing  it  to  be  out  of  the  statute,  it  will  be  good  at  com- 
mon law.  Pro  valore  recepto  imports  a  consideration,  assumpsit  pro 
opere  et  lahore  facto  makes  a  good  consideration  ;  so  pro  prminiss. 
2  Lev.  153.  And  the  mention  of  the  statute  will  not  hurt.  Vent. 
103.  An  action  for  taking  away  his  wife,  contra  formam  stat.,  was 
held  well,  though  no  statute  in  the  case,  and  those  words  were  re- 
jected. 

Richardson,  reply.  This  agreed  not  to  be  an  indorsable  note  from 
the  time  of  making  it,  which  is  the  intention  of  the  statute,  and 
nothing  subsequent  can  make  it  so. 

Pro  valore  recepto :  here  is  no  averment  of  consideration,  but  only 
a  recital  that  there  is  such  a  note. 

As  to  the  case  in  Vent.,  there  is  a  difference  between  the  mention 
of  a  statute  where  there  is  none  at  all  and  where  there  is  one ;  but 
the  plaintiff  has  mistaken  his  case  upon  it. 

Paekee,  C.  J.    It  is  not  laid  that  he  made  such  a  note  for  value 
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received,  which  is  only  a  recital  of  the  words  of  the  note ;  and  then 
conies  ywi^  onerabil.  vigors  stat.  et  sic  onerabil.  existetis  in  cons,  inde 
super  se  ass.,  so  that  the  chargeableness  by  force  of  the  statute  is 
made  the  consideration. 

Etee,  J.,  accordant.  The  statute  intended  only  to  make  notes  for 
money  negotiable  for  the  ease  of  merchants.  Suppose  a  declaration 
were  on  indehit.  assumpsit  generally  joro  opere  et  labore  fact.,  I  ques- 
tion whether  it  would  be  good.  Adjournatur} 


JOSSELYN  V.  LACIER. 
In  the  King's  Bench,  in  Eeeob,  Eastee  Teem,  1715. 

[Reported  in  10  Modern  Reports,  294,  316.] 

This  was  a  writ  of  error  upon  a  judgment  given  in  the  Court  of 
Common  Pleas  in  an  action  of  assumpsit,  where  the  plaintiff  declared 
that  Evans  drew  a  bill  upon  Josselyn,  requiring  him  to  pay  Lacier 
seven  pounds  every  month  (the  first  payment  to  begin  in  December, 
about  two  months  after  the  date  of  the  note)  out  of  the  growing  sub- 
sistence of  Evans,  and  place  it  to  his  account ;  that  Lacier  carried  the 
note  to  Josselyn,  who  accepted  it,  and  promised  to  pay  it,  secundum 
tenorem  billce  /  by  which  acceptance,  according  to  the  custom  of  mer- 
chants, he,  became  liable ;  and  that  afterwards  he  refused  to  pay,  &o. 

The  defendant  pleads  non  assumpsit  infra  sex  annos ;  and  judg- 
ment was  given  for  the  plaintiff,  upon  which  judgment  the  present 
writ  of  error  is  brought. 

Branthwayt,  Serjt.,  who  was  of  counsel  for  the  plaintiff  in  error, 
owned  that  the  defendant's  plea  was  naught ;  for  the  promise  being 
to  do  an  act  upon  a  future  day,  the  plea  should  not  have  been  non 
assumpsit,  &c.,  but  that  causa  actionis  non  accrevit  infra  sex  annos. 
But  he  insisted  that  the  declaration  was  vicious;  for  the  plaintiff  de- 
clared upon  the  custom  of  merchants  concerning  bills  of  exchange, 
and  yet  sets  forth  such  a  bill  as  in  the  very  nature  of  it  appears  not 
to  be  a  bill  of  exchange.  It  is  essential  to  a  bill  of  exchange  to  be 
negotiable,  which  this  cannot  possibly  be ;  because  it  is  to  pay  upon 
a  contingency,  "out  of  the  growing  subsistence"  of  Evans.  If  it 
should  be  objected  that  there  is  set  forth  in  the  declaration  an  ex- 
press promise  to  pay,  it  may  be  answered  that  this  will  not  help  the 
matter ;  because  a  naked  promise,  a  nudum,  pactum,,  is  not  in  law  a 

1  Morgan  v.  Jones,  1  Cr.  &  J.  162;  Smalley  o.  Edey,  15  111.  324,  accord.  — Ed. 


26  JOSSELTN  V.   LACIER.  [CHAP.   I. 

Bufficient  foundation  for  an  action.  There  must  be  a  consideration ; 
and  the  consideration  must  be  particularly  set  forth  in  the  declaration, 
that  so  the  court  may  judge  whether  it  be  sufficient  to  maintain  an 
action.  In  the  case  of  Foster  v.  Smith/  the  plaintiff  declared  that 
the  defendant,  being  indebted,  promised  to  pay ;  and  it  was  held  that 
the  consideration  was  not  sufficiently  set  forth,  for  that  the  plaintiff 
ought  to  have  specified  the  cause  of  the  debt,  as  money  lent,  goods 
sold  or  delivered,  &c.  In  the  case  of  Fricket  v.  Manly,^  "^:)aM- 
luluni  fempus  he  should  forbear,"  is  held  not  a  good  consideration ; 
because  no  certain  judgment  can  be  made  what  portion  of  time  that 
is.  A  consideration  of  forbearance  for  a  convenient  time  will  be 
good  ;  but  then  there  must  be  an  averment  how  much  time  he  did 
stay.'  In  the  case  of  Wife  v.  Wife,^  in  an  assumpsit  by  an  executor 
the  plaintiff  declared  that  the  defendant  being  indebted  to  the  testa- 
tor in  the  sum  of  twenty  j^ounds,  according  to  an  agreement  between 
them  made,  promised  to  pay ;  and  after  verdict  for  the  plaintiff,  upon 
iio}i  assumpsit,  the  judgment  was  arrested  for  want  of  setting  forth 
this  agreement.  The  case  of  Pearson  v.  Ganell  ^  was  strongly  insisted 
upon,  as  a  case  in  point,  to  prove  that  this  was  not  a  bill  of  exchange, 
and  that  a  declaration  upon  it  as  a  bill  of  exchange  was  erroneous. 

JUr.  JReeves,  in  affirmance  of  the  judgment,  argued  :  — 

First,  that  this  was  a  good  bill  of  exchange  ;  for  the  words  "  out  of 
my  growing  subsistence "  do  either  import  some  interest  or  effects 
that  the  acceptor  had  of  the  drawer  in  his  hands,  or  they  are  idle  and 
insensible.  If  the  former,  then  the  case  is  in  effect  this :  Js.  draws  a 
bill  upon  B,  requiring  him  to  pay  C  so  much  money  out  of  the  money 
that  is  in  his  hands;  non  refert  whether  B  has  any  money  of  A  ac- 
tually in  his  hands,  for  by  his  acceptance  he  is  estopped  from  saying 
the  contrary.  But  if  the  words  are  insensible,  then  they  are  sur- 
plusage. 

Secondly,  he  argued  that,  supposing  this  not  to  be  a  good  bill  of 
exchange,  there  was  an  express  jjromise  laid,  and  a  sufficient  consid- 
eration to  support  it.  Labor  and  trouble,  &c.,  are  sufficient  consid- 
erations to  support  an  assumpsit,  as  a  valuable  one ;  for  almost  any 
consideration,  though  ever  so  small,  has  been  held  sufficient  to  support 
this  sort  of  action.  3  Cro.  77  ;  1  Sid.  369  ;  1  Vent.  71,  74.  He  insisted 
that  the  drawing  the  bill  was  a  request  and  authority  to  demand  the 
money,  and  that  the  trouble  the  plaintiff  was  at  in  demanding  the 
money  was  a  good  consideration. 

Branthwayt,  Serjt.,  replied  that  the  going  of  the  plaintiff  to  demand 
the  money  was  no  part  of  the  contract,  nor  any  advantage  to  the 
party  that  made  the  promise.  Adjournatut: 

1  Cro.  Car.  31.  2  1  gja.  45  s  By  Windham,  J.,  1  Sid.  45. 

»  2  Lev.  152.  6  4  Mod.  242. 
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Paekeb,  C.  J.,  delivered  the  opinion  of  the  court. 

In  this  case,  two  points  are  considerable :  first,  whether  this  be 
a  good  bill  of  exchange.  We  are  all  of  opinion  that  it  is  not  a  bill 
within  the  custom  of  merchants ;  it  concerns  neither  trade  nor  credit ; 
it  is  to  be  paid  out  of  the  growing  subsistence  of  the  drawer ;  if  the 
party  die,  or  his  subsistence  be  taken  away,  it  is  not  to  be  paid.  It  may 
be  never  paid,  and  yet  his  credit  unimpeached ;  it  is  not  payable  "  to 
order,"  nor  "for  value  received."  It  does  not  appear  whether  the 
party  that  is  to  receive  it  is  to  receive  it  upon  account  of  a  former 
debt,  or  is  to  receive  a  bounty. 

As  to  the  second  point,  viz.,  whether  if  the  bill,  by  custom  of 
merchants,  is  not  a  good  bill  of  exchange,  it  may  not  be  supported  by 
the  promise.  All  of  us  are  of  opinion  that  it  cannot.  For  as  to  that 
matter,  it  stands  thus  :  quorum  prmmissorum  ratione,  &o.,  and  in  co7i- 
sideratione  inde  he  promised  to  pay,  &c.  The  word  "  inde "  plainly 
refers  to  the  bill  as  supported  by  the  custom ;  and  consequently,  if 
that  fails,  the  consideration  must  do  so  too. 

The  judgment  was  reversed} 


ANDREWS  V.  FRANKLIN, 
In  the  King's  Bench,  Hilaet  Teem,  1717. 

[Reported  in  1  Strange,  24.] 

Case  upon  a  promissory  note  to  pay  within  two  months  after  such 
a  ship  is  paid  off,  and  counts  upon  the  statutes. 

Jiranthwayt,  Serjt.,  insisted  that  this  is  not  negotiable,  it  being 
upon  a  contingency  which  may  never  happen.  Jocelyn  v.  Laserre, 
upon  a  writ  of  error,  was  a  bill  to  pay  out  of  the  drawer's  growing 
subsistence ;  and  that  was  held  not  to  be  negotiable  as  a  bill  of 
exchange. 

Sed  per  Curiam.  The  paying  off  the  ship  is  a  thing  of  a  public 
nature ;  and  this  is  negotiable  as  a  promissory  note. 

Judgment  pro  quer? 

1  "  The  instrument,  or  writing,  wliieh  constitutes  a  good  bill  of  exchange,  accord- 
ing to  the  law,  usage,  and  custom  of  merchants,  must  carry  with  it  a  personal  and 
certain  credit  given  to  the  drawer,  not  confined  to  credit  upon  any  thing  or  fund;  it 
is  upon  the  credit  of  the  person's  hand,  as  on  the  hand  of  the  drawer,  the  indorser,  or 
the  person  who  negotiates  it ;  he  to  whom  such  bill  is  made  payable  or  indorsed 
takes  it  upon  no  particular  event  or  contingency,  except  the  failure  of  the  general  per- 
sonal credit  of  the  persons  drawing  or  negotiating  the  same."  Per  Lord  Ch.  J. 
De  Grey,  in  Dawkes  v.  De  Lorane,  3  Wils.  213. — ,Ed.  - 

-  Evans  v.  Underwood,  1  Wils.  262;  Lewis  v.  Orde,  Cunning.  Bills,  113;  Barnsly 
V.  Baldwyn,  7  Mod.  417,  419  (semble),  accord. 

But  see  Weidler  v.  Kauffman,  14  Oh.  455,  460;  Story,  Bills  (4  ed.),  58.  — Ed. 
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APPLEBY  V.  BIDDOLPH. 
In  thb  King's  Bench,  Hilakt  Teem,  1717. 

[Cited  in  8  Modern  Reports,  863.] 

The  note  was  in  these  words :  "  I  promise  to  pay  T.  M.  so  much 
money,  if  my  brother  doth  not  pay  it  within  such  a  time."  Judgment 
was  arrested  after  a  verdict,  because  the  drawer  was  not  the  original 
debtor,  but  might  be  a  debtor  upon  a  contingency,^ 


JENNET  AND  Othees  v.  HERLE. 
In  the  King's  Bench,  in  Eeboe,  June  9,  1724. 

[Reported  in  2  Lord  Raymond,  1361.] 

In  an  action  on  the  case  on  several  promises,  there  were  five  several 
counts  in  the  declaration  :  as  to  four  of  them,  the  defendants  pleaded 
7ion  assunyysit,  and  issue  was  joined  upon  it ;  but  afterwards  the 
plaintiffs  entered  a  nolle  prosequi  as  to  them.  But  the  other  was  upon 
a  bill  of  exchange,  wherein  the  plaintiff  Herle,  in  the  Common  Pleas, 
declared  that  the  defendants,  27th  of  September,  1720,  at,  &o.,  according 
to  the  custom  of  merchants,  made  a  bill  of  exchange,  signed  with  their 
own  hands,  directed  to  John  Pratt,  by  which  the  defendant  did  require 
the  said  John  Pratt  to  pay  to  the  plaintiff  Herle  £1,945  upon  demand, 
ex  moneta  per  eandem  hillam  mentionata  turn.'  fore  in  his  hands  spec- 
tante  ad  proprietarios  quorundani  hereditamentorum  vocatorum  the 
Devonshire  mines  and  quarries,  existente  parte  denariorum  vocatorum 
the  consideration  money  ^jro  emptione,  Anglice  the  purchase,  rnanerii 
de  West  Hucldand;  that  Pratt  refused  to  accept  the  bill,  whereby  the 
defendants  became  liable  to  pay  the  plaintiff  that  sum  of  money  ; 
and,  being  so  liable,  promised  to  pay,  &c.  To  this  count  the  defend- 
ants demurred  in  the  Common  Pleas,  and  an  interlocutory  judgment 
was  given  for  the  plaintiff  Herle,  a  writ  of  inquiry  executed,  and 
£1,945  damages  found,  and  final  judgment  in  the  Common  Pleas  for 
Herle.  Upon  which  the  defendants  brought  a  writ  of  eri'or.  And, 
after  argument  by  Mr.  Solicitor-General  Wearg  for  the  plaintiffs  in 
error,  and  by  Serjeant  Chappie  for  the  defendant,  the  judgment  of 
the  Common  Pleas  was  reversed  by  Peatt,  C.  J.,  Foktescub  and 
Raymond,  JJ.,  —  Powts  being  absent,  —  they  being  of  opinion  this 
was  not  a  bill  of  exchange,  but  a  bare  appointment  to  pay  money 

1  Ferris  v.  Bond,  4  B.  &  Al.  679;  Bobbins  v.  May,  11  A.  &  E.  213,  accord.  —  Ed. 


SECT,   m.]  JENNEY   V.   HEELE.  29 

out  of  a  particular  fund,  with  a  view  of  having  it  paid  out  of  which 
fund  the  defendants  probably  drew  the  bill,  and  never  designed  the 
bill  should  be  payable  at  all  events,  but  only  out  of  the  particular 
money  mentioned  in  the  bill,  supposed  to  be  in  Mr.  Pratt's  hands. 
And  it  would  be  very  mischievous  to  make  such  notes  as  these,  which 
were  but  appointments,  bills  of  exchange  ;  for,  at  that  rate,  if  a  trades- 
man applies  to  a  gentleman  for  money  for  his  bill,  says  the  gentleman, 
"  I  will  direct  my  steward  to  pay  you  ;  "  and  writes  to  him,  "  Pay  to 
J.  S.  the  money  mentioned  in  this  bill  out  of  the  rents  in  your  hands." 
The  steward  has  no  rents  in  his  hands.  It  can  never  be  imagined 
the  gentleman  should  be  liable  to  be  sued  upon  this  as  upon  a  bill  of 
exchange.  And  the  case  of  Jocelin  and  Lasserre  was  cited,  where  a  bill 
was  drawn  upon  an  agent  of  a  regiment,  "  Pray  payout  of  my  growing 
subsistence,"  &c.,  and  adjudged  no  bill  of  exchange.  And  though  the 
counsel  objected,  the  reason  of  that  case  was  because  it  depended 
upon  a  contingency ;  yet  Justice  Foetescub  said  the  reason  was, 
because  it  was  payable  out  of  a  particular  fund  ;  and,  if  that  was  the 
reason  of  it,  it  is  the  case  in  point.  There  was  also  cited,  in  the  argu- 
ment of  this  case,  the  case  of  Smith  v.  Boheme,  where  the  note  was 
"  I  promise  to  pay  J.  S.  so  much  money,  or  render  the  body  of  J.  N. 
to  prison  before  such  a  day  ;  "  and  it  was  adjudged  to  be  no  negotia- 
ble note  within  the  Act  of  Parliament,  and  that  an  action  could  not 
be  maintained  on  that  note  within  that  law,  because  the  money  was 
not  absolutely  payable,  but  it  depended  upon  a  contingency  whether 
he  would  surrender  J.  N.  to  prison  or  not. 

Judgment  was  reversed  Tuesday,  June  9,  1724:} 


1  Banbury  v.  Lisset,  2  Stra.  1211 ;  Haydock  v.  Lynch,  2  Ld.  Eayra.  1563 ;  Dawkes 
V.  Deloraine,  2  Bl.  782 ;  3  Wils.  207,  s.  c. ;  Yeates  v.  Groves,  1  Ves.  Jr.  280 ;  Car- 
los V.  Fancourt,  5  T.  R.  482;  Wilks  v.  Adoock,  8  T.  E.  27;  Jones  v.  Simpson,  2 
B.  &  C.  318 ;  Ockerman  v.  Blacklock,  12  Up.  Can.  C.  P.  362 ;  Corp.  of  Perth  v. 
McGregor,  21  Up.  Can.  Q.  B.  459;  Chiene  v.  Western  Bank,  Court  of  Session,  July 
20,  1848 ;  Bayerque  v.  San  Francisco,  1  McAll.  175 ;  Waters  v.  Carleton,  4  Port. 
205;  West  v.  Forman,  21  Ala.  400  ;  Gliddon  v.  McKinstry,  28  Ala.  408;  Hamilton  v. 
Myrick,  3  Ark.  541 ;  Blerins  v.  Blevins,  4  Ark.  441 ;  Henry  v.  Hazen,  5  Ark.  401 ; 
Owen  V.  Lavine,  14  Ark.  389;  Eaigauel  v.  Ayliff,  16  Ark.  594;  Mills  a.  Kuy- 
kendall,  2  Blaokf.  47 ;  Nichols  v.  Davis,  1  Bibb,  490 ;  Mershon  v.  Withers,  1  Bibb, 
503;  Carlisle  v.  Dubree,  3  J.  J.  Marsh.  542;  Curie  ;;.  Beers,  3  J.  J.  Marsh.  170,  174; 
Strader  v.  Batchelor,  8  B.  Mon.  168 ;  Lanfear  v.  Blossman,  1  La.  An.  148 ;  Legro  w. 
Staples,  16  Me.  252;  Jackman  v.  Bowker,  4  Met.  235;  Sec.  Nat.  Bank  v.  Lansing,  1 
Mich.  N.  P.  181 ;  Van  Vacter  v.  Flack,  9  Miss.  393 ;  Wadlington  v,  Covert,  61  Miss. 
631  ;  McGee  v.  Larramore,  50  Mo.  425  ;  Harriman  v.  Sanborn,  43  N.  H.  128 ;  Rice  v. 
Porter,  1  Harr.  440 ;  Smith  v.  Wood,  1  Saxt.  74 ;  De  Forest  v.  Frary,  6  Cow.  151 ; 
Worden  v.  Dodge,  4  Den.  159  ;  Morton  v.  Naylor,  1  Hill,  583  ;  Hunger  v.  Shannon, 
61  N.  Y.  251 ;  Kenny  v.  Hinds,  44  How.  Pr.  7 ;  Stamps  v.  Graves,  4  Hawks,  102, 
112 ;  Crawford  v.  Cully,  Wright  (Oh.),  453 ;  Smurr  v.  Forman,  1  Oh.  133  ;  Reeside 
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MACLEED  V.   SNEE. 
Ik  the  King's  Bench,  Mat  2, 1727. 

[Reported  in  2  Strange,  762.] 

Ekeob  of  a  judgment  in  C.  B.,  wherein  the  plaintiff  declares  that 
A.  B.  drew  a  bill  of  exchange,  dated  25th  of  May,  whereby  he  re- 
quested the  defendant,  one  month  after  date,  to  pay  to  the  plaintiff,  or 
order,  £9  10s,  "  as  my  quarterly  half-pay,  to  be  due  from  24th  of 
.June  to  27th  of  September  next,  by  advance."  And  the  action  is 
against  the  defendant  upon  his  acceptance. 

It  was  objected  that  this  was  no  bill  of  exchange,  because  it  is  not 
to  pay  in  .ill  events,  but  is  left  to  the  pleasure  of  the  person  on  whom 
it  is  drawn  either  to  advance  the  money  or  not ;  and  it  was  com- 
pared to  the  case  of  Jocelyn  v.  Laserre,  which  was  to  pay  out  of  his 
growing  subsistence,  and  to  the  case  of  Jenney  v.  Herle,  which  was 
payable  out  of  a  particular  fund,  and  in  both  cases  held  to  be  no  bills 
of  exchange. 

Sed  per  Curiam.  The  quarterly  half-pay  is  a  certain  fund,  which 
the  growing  subsistence  was  not :  the  mention  of  the  half-pay  is  only 
by  way  of  direction  how  he  shall  reimburse  himself,  but  the  money  is 
still  to  be  advanced  on  the  credit  of  the  person.  The  reason  it  was 
held  no  bill  of  exchange  in  Jenney  v.  Herle  was  because  it  was  no 
more  than  a  private  order  to  a  man's  servant. 

Judgment  affirmed} 


BEARDSLEY  v.  BALDWIN. 
In  the  King's  Bench,  Easter  Teem,  1741. 

\Iieiported  in  2  Strange,  1151.] 

A  PEOinssoET  note  to  pay  money  within  so  many  days  after  the  de- 
fendant should  marry,  was  (on  consideration)  held  not  to  be  a  negoti- 
able note  within  the  statute.^ 

V.  Knox,  2  Whart.  233;  Kinney  v.  Lee,  10  Tex.  155;  Lindsay  v.  Price,  33  Tex.  280; 
Andrews  v.  Harvey,  39  Tex.  123 ;  Averett  v.  Booker,  15  Gratt.  163 ;  Blake  v.  Cole- 
man, 22  Wis.  415,  accord. 

Ubsdell  V.  Cunningliam,  22  Mo.  124,  contra. 

Conf.  Cliickering  v.  Greenleaf,  6  N.  H.  51 ;  Skillen  v.  Riclimond,  48  Barb.  428 ; 
Bull  V.  Sims,  23  N.  Y.  570.  — Ed. 

1  Pierson  v.  Dunlop,  Cowp.  571 ;  Chiene  v.  Western  Bank,  Court  of  Session,  July 
20,  1848  ;  Kentucky  Bank  v.  Sanders,  8  A.  K.  Marsh.  184 ;  Early  v.  McCart,  2  Dana, 
414 ;  Kedraan  v.  Adams,  51  Me.  429 ;  Kelley  v.  Mayor,  4  Hill,  263  ;  Lowery  u. 
Steward,  3  Bosvt.  505  ;  Coursin  v.  Ledlie,  31  Pa.  606,  accord.  —  Ed. 

2  Pearson  v.  Garrett,  4  Mod.  242  ;  Roberts  v.  Peake,  1  Burr.  323  ;  Ex  parte  Tootell, 
4  Ves.  372 ;  Hill  v.  Halford,  2  B.  &  P.  413 ;  Palmer  v.  Pratt,  2  Bing.  185 ;  Kalli  v. 
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KINGSTON  V.  LONG. 

In  the  King's  Bench,  Michaelmas  Teem,  1751. 

[Reported  in  Bailey,  Bills  (6  Ed,),  16.] 

The  plaintiff  brought  an  action  as  indorsee  against  the  defend- 
ant, as  acceptor,  upon  an  order  importing  to  be  payable,  —  provided 
the  terms  mentioned  in  certain  letters  written  by  the  drawer  were 
complied  with  ;  and  the  court  held,  clearly,  that  the  plaintiff  could 
not  recover,  though  the  acceptance  admitted  a  compliance  with  the 
terms.  For  the  order  was  no  bill  until  after  such  compliance ;  and, 
if  it  were  not  a  bill  when  drawn,  it  could  not  afterward  become 
one. 


HARTLEY  v.  WILKINSON  and  Another. 
In  the  King's  Bench,  April  15,  1815. 

[Reported  in  i  Maule  !f  Selwyn,  5.] 

Assumpsit  by  the  plaintiff  as  indorsee  against  the  defendants  as 
makers  of  a  promissory  note.     Plea  :  non  assumpsit. 

At  the  trial,  before  Lord  Ellenborough,  C.  J.,  at  the  Middle- 
sex sittings  after  last  term,  the  note  produced  in  evidence  was 
thus : — 

"  We  jointly  and  severally  promise  to  pay  Mr.  Foster  or  order  the 
sum  of  £25  ;  being  the  amount  of  the  purchase-money  for  a  quantity 
of  fir  belonging  to  Mr.  Hartley,  and  now  lying  in  the  parish  of  Fil- 
lingham."     Signed  by  the  defendants.     Indorsed  by  J.  F. 

Also  indorsed :  "  This  note  is  given  on  condition  that,  if  any  dis- 
pute shall  arise  between  Mr.  Hartley  and  Lady  Wray  respecting  the 
fir,  the  note  to  be  void." 

It  was  proved  that  this  indorsement  was  upon  the  note  before  the 
defendants  subscribed  it ;  and  thereupon  it  was  objected  that  it  was 

Sarell,  D.  &  R.  N.  P.  33  ;  Russell  v.  Wells,  5  Up.  Can.  o.  s.  725 ;  Corbett  v.  State, 
24  Ga.  287  ;  Kellog  v.  Hemmingway,  13  111.  604  ;  Kingsbury  v.  Wall,  68  111.  311 ; 
Tucker  v.  Maxwell,  11  Mass.  143 ;  Grant  i'.  Wood,  12  Gray,  220  ;  Scammon  v.  Scam- 
mon,  28  N.  H,  419  ;  Loftus  v.  Clark,  1  Hilt.  310  ;  Sackett  u.  Palmer,  25  Barb.  179; 
Van  Wagner  v.  Terrett,  27  Barb.  181 ;  James  y.  Hagar,  1  Daly,  517 ;  Weidler  v. 
Kauffman,  14  Oh.  455  ;  Gillespie  v.  Mather,  10  Barr,  28  ;  Wiggins  v.  Vaught,  Cheves, 
91 ;  Shelton  v.  Bruce,  9  Yerg.  24  ;  Salinas  v.  Wright,  11  Tex.  572 ;  Downer  v.  Tucker, 
31  Vt.  204,  accord. 

Conf.  Goss  V.  Nelson,  1  Burr.  226.  —  Ed. 
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I. 


not  a  negotiable  note  within  the  Act  of  Parliament/  and  that  an  action 
could  not  be  maintained  npon  it,  because  the  money  was  not  abso- 
lutely payable ;  but  it  depended  upon  a  contingency  whether  a  dis- 
pute should  exist  between  Mr.  H.  and  Lady  W.  or  not.  His  Lordship, 
being  of  that  opinion,  directed  a  nonsuit.^ 

£arnewatt  now  moved  to  set  aside  the  nonsuit,  and  took  this  dis- 
tinction, that  here  the  note  was  originally  for  the  payment  of  money 
the  very  moment  it  was  made,  and  did  not  depend  upon  any  contin- 
gency to  make  it  payable.  A  right  of  action  vested  upon  it  instanter. 
And,  therefore,  this  is  not  like  a  note  which,  by  matter  ex  post  facto, 
is  to  become  a  note  for  payment  of  money,  but  being  a  note  in  the 
first  instance  payable,  without  waiting  any  contingency,  it  differs  from 
any  other  note  only  in  this  respect,  that  the  payment  might  hereafter 
have  been  defeated  by  a  contingency,  which  contingency  has  not  hap- 
pened. 

Lord  Ellenboeough,  C.  J.  How  can  it  be  said  that  this  note  is  a 
negotiable  instrument  for  the  payment  of  money  absolutely,  when  it  is 
apparent  that  the  party  taking  it  must  inquire  into  an  extrinsic  fact, 
in  order  to  ascertain  if  it  be  payable  ?  By  the  indorsement,  the 
party  takes  notliing  more  than  a  contingent  benefit,  dependent  upon 
the  hapiDening  or  not  of  a  particular  dispute  about  the  projjerty. 

Batley,  J.     This  note  cannot  be  said  to  be  payable,  at  all  events. 

Dampier,  J.  The  argument  is,  that  a  promissory  note  to  pay, 
"  unless  a  dispute  shall  arise  between  A  and  B,"  imports  an  uncondi- 
tional promise  to  pay. 

Per  Curiam,    Rule  refused? 


BRAHAM  V.  BUBB. 
At  Nisi  Prius,  coraji  Abbott,  C.  J.,  Juira;  7,  1826. 

[Reported  in  Chitt;j,  Bills  (10  Ed.),  87,  n.  12.] 

A  PROMISE  to  pay  "  at  four  years  after  date,  if  I  am  then  living, 
otherwise  this  bill  to  be  null  and  void." 

Abbott,  C.  J.  I  think  this  not  like  a  note  payable  on  the  maker's 
death,  which  is  an  event  that  must  happen,  but  here  it  is  contingent 

1  3  &  4  An.  u.  9.  2  See  4  Camp.  127. 

8  Worleyw.  Harrisoi),  8  A.  &E.669;  Campbell  u.  McKinnon,  18  Up.  Can.  Q.  B.612; 
Hubbard  v.  Jlosely,  11  Gray,  170;  Way  v.  Smith,  111  Mass.  523;  Fralick  v.  Nor- 
ton, 2  Mich.  130;  Conorer  v.  Stilwell,  84  N.  J.  54;  Seacord  v.  Burling,  5  Den.  444; 
Coggesliall  V.  Coggeshall,  1  Strob.  43,  accord. 

Pool  V.  McCrary,  1  Ga.  319,  contra.  — Ed. 
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whether  the  note  will  ever  be  payable ;  for  if  the  maker  should  die 
within  the  four  years,  no  payment  is  to  be  made.* 


LOVELL  V.  HILL. 
At  Nisi  Pbius,  coram  Gurnet,  B.,  Nov.  28,  1833. 

[Reported  in  6  Carrington  Sp  Paipie,  238.] 

Assumpsit  on  the  following  promissory  note,  tho  declaration  being 
in  the  form  prescribed  by  the  rule  of  court  of  Trinity  term,  1831. 
"  £130.  Beach A.MPT0N,  June  24,  1830. 

"  I  promise  to  pay,  or  cause  to  be  paid,  to  .John  Lovell,  on  demand, 
one  hundred  and  thirty  pounds,  with  lawful  interest  for  the  same," 
value  received  by  me.  John  Hill. 

"  Witness,  John  Billington." 

This  note  was  properly  stamped  as  a  promissory  note. 

t/i  .Tervis,  for  the  defendant.  I  submit  that  this  paper  ought  to 
have  borne  an  agreement  stamp.  It  is  not  a  promissory  note,  as  the 
party  promises  in  the  alternative. 

Gurnet,  B.     Oh,  no  !     That  is  only  his  abundant  caution. 

J.  Jervis.  The  declarntion,  too,  is  wrong  :  it  is  declared  on  in  the 
common  form  as  a  note,  without  stating  that  the  defendant  promised 
"  to  pay,  or  cause  to  be  paid." 

Gurnet,  B.     That  will  do.  >  Verdict  for  the  plaintiff.^ 

'  Leeds  v.  Lancashire,  2  Camp.  205  ;  'Williamson  v.  Bennett,  2  Camp.  417  ;  Ham- 
ilton V.  Gobld,  1  Ir.  L.  R.  171 ;  Garnock  v.  Queensberry,  Mor.  Diet.  Decis.  1401 ; 
Campbell  u.  Campbell,  1  Ross,  L.  C.  16 ;  Eldred  v.  Mallory,  2  Col.  320 ;  Gillilan  v. 
Myers,  31  111.  52.5 ;  Hays  u.  Gwin,  19  Ind.  19 ;  Noyes  v.  Gilman,  65  Me.  589 ;  Cool- 
idge  !'.  Rugcrles,  15  Mass.  387  ;  Am.  Ex.  Bank  .;.  Blanchard,  7  All.  333 ;  Cook  v. 
Satterlee,  6  Cow.  108  ;  Spear  v.  Downing,  34  Barb.  522,  accord.  —  Ed. 

^  Bruce  v.  Westcott,  3  Barb.  374  ("Six  months  from  date,  I  guarantee  to  pay 
J.  K.  A.,  or  his  order,"  &c.),  accord. 

Conf.  Brenner  v.  Weaver,  1  Kans.  488. 

Mention  may  be  made  here  of  those  cases  in  which  it  was  decided,  strangely 
enough,  that  one  not  a  party  to  a  note,  who  wrote  upon  it,  "  I  guarantee  the  payment 
of  the  within  note,"  or  words  similar,  was  liable  as  the  maker  of  a  promissory  note. 
But  these  cases  —  viz.:  Burnham  v.  Gallentine,  11  Ind.  295;  Higgins  k.  Watson, 
1  Mich.  428  ;  Hough  v.  Gray,  19  Wend.  202  ;  Ketchell  v.  Burns,  24  Wend.  456 ; 
Luqueer  v.  Prosser,  1  Hill,  256;  4  Hill,  420,  s.  c;  Miller  v.  Gaston,  2  Hill,  188; 
Manrow  v.  Durham,  3  Hill,  584  ;  Amsbaugh  v.  Gearhart,  11  Pa.  482  —  are  not  to  be 
supported,  and  have  been  in  the  main  overruled.  See  Reeves  v.  Howe,  16  Cat  152 ; 
Oxford  Bank  v.  Haynes,  8  Pick.  423  ;  Tinker  v.  McCauley,  3  Mich.  188  ;  Brown  v. 
Curtiss,  2  Comst.  225 ;  Durham  v.  Manrow,  2  Comst.  533 ;  Brewster  v.  Silence,  4  Seld. 
207,  214;  Draper  v.  Snow,  20  N.  Y.  337  ;  Greene  v.  Dodge,  2  Oh.  498.  —Ed. 
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JARVIS   V.  WILKINS. 
In  the  Excheqtiee,  Jan.  12,  1841. 

[Reported  in  7  Meeson  Sf  Wehby,  410.] 

Assumpsit  on  a  guarantee,  with  counts  for  goods  sold  and  delivered, 
and  on  an  account  stated.  At  the  trial  before  the  under-sheriff  of 
Middlesex,  the  following  document  was  proved  by  the  plaintiff :  — 

"  Sept.  11,  1839. 

"  I  undertake  to  pay  to  Mr.  Robert  Jarvis  the  sum  of  £6  4s.,  for 
a  suit  of,  ordered  by  Daniel  Page.  S.  W.  Wilkins." 

It  appeared  that  the  goods  in  question  were  a  suit  of  clothes,  which 
had  been  furnished  to  Page  subsequently  to  the  giving  of  the  above 
undertaking.  The  plaintiff  obtained  a  verdict  for  £6  4s.,  leave  being 
reserved  to  the  defendant  to  move  to  enter  a  nonsuit,  in  case  the  court 
should  be  of  opinion  that  the  instrument  was  not  a  guarantee,  but 
a  pi-omissory  note  which  required  a  stamp.  A  rule  was  accordingly 
obtained  in  Michaelmas  term  last,  against  which 

C.  C.  Jones  appeared  to  show  cause,  but  the  court  called  upon 

Thomas  to  support  the  rule.  The  instrument  in  question  is  a  prom- 
issory note,  and  not  a  guarantee  ;  but,  even  if  it  be  a  guarantee,  it  states 
no  consideration  on  the  face  of  it,  and  is  therefore  invalid.  It  is,  how- 
ever, a  promissory  note.  It  is  not  necessary  to  state  when  it  is  payable  ; 
because,  if  no  period  be  stated,  it  is  payable  on  demand.  In  Ellis  v. 
Mason,  an  instrument  in  the  following  form  was  held  to  be  a  promissory 
note  :  "John  Mason,  14th  of  February,  1836,  borrowed  of  Mary  Ann 
Mason,  his  sister,  the  sum  of  £14  in  cash  as  per  loan,  in  promise  of  jjay- 
ment,  of  which  I  am  truly  thankful  for."  In  Brooks  v.  Elkins,  this 
court  said  that  to  constitute  a  promissory  note  no  particular  form  of 
words  was  requisite.  [Lord  Abingee,  C.  B.  This  is  a  memorandum, 
that,  if  the  plaintiff  will  sell  Page  clothes,  he,  the  defendant,  will  pay 
for  them.  If  it  had  been  that  he  would  pay  for  clothes  before  sup- 
plied, it  might  have  been  different.  It  is  only  a  conditional  promise. 
Thomas  also  cited  Wheatley  v.  Williams,^  and  contended  that  if  the 
instrument  was  not  a  promissory  note,  it  was  void  as  a  guarantee,  no 
consideration  being  expressed  on  the  face  of  it. 

LoED  Abinger,  C.  B.  I  am  of  opinion  that  there  is  nothing  in 
this  objection.  The  cases  which  have  been  cited  were  all  of  them 
cases  where  the  consideration  was  executed,  and  therefore  the  written 
promise  to  pay  the  debt  amounted  to  a  promissory  note  ;  but  in  this 
case  it  appears,  from  the  instrument  itself,  that  the  promise  was  made 

»  1  M.  &  W.  533. 
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in  contemplation  of  a  sale  of  goods  to  be  afterwards  made ;  and  it  is  a 
written  undertaking,  that  if  the  plaintiff  will  supply  the  goods  "  or- 
dered," the  defendant  will  pay  for  them.  It  is  a  memorandum  of 
guarantee  for  the  sale  of  goods,  not  a  promissory  note,  and  requires 
no  stamp. 

Paeke,  B.  I  am  of  the  same  opinion.  If  the  memorandum  con- 
tained only  a  promise  to  pay  £6  4«.  for  goods  already  supplied,  it  would 
be  a  promissory  note,  and  would  require  a  stamp  ;  but  the  intro- 
duction of  the  word  "ordered  "  makes  all  the  difference,  as  it  shows 
that  it  is  a  promise  to  pay  for  goods,  if  supplied,  but  which  were 
not  then  delivered.  We  are  therefore  enabled  to  collect,  from  the 
instrument  itself,  that  the  consideration  for  the  promise  was  not  an 
executed  consideration,  but  the  future  delivery  of  goods  already 
ordered.  No  objection  has  been  made  that  the  contract  varies  from 
that  declared  upon  ;  and  the  only  questions  are  :  first,  is  this  a  promis- 
sory note?  I  think  it  is  not,  for  the  reasons  I  have  already  stated  ; 
and  secondly,  if  not  a  promissory  note,  is  it  a  binding  guarantee? 
The  rule  is  now  perfectly  settled,  that  the  consideration  must  appear 
upon  the  face  of  the  instrument  itself,  either  in  express  terms  or 
by  necessary  implication.  I  think  in  this  case  the  consideration  may 
be  collected  by  necessary  inference,  and  therefore  that  the  instrument 
is  a  binding  guarantee. 

The  other  Barons  concurred. 

Rule  discharged.^ 


SHENTON"  V.  JAMES. 
Its  the  Quebn's  Bbn^ch,  Not.  11,  1843. 

[Reported  in  5  Queen's  Bench  Reports,  199.] 

Assumpsit.  The  declaration  stated  that  defendant  made  his  prom- 
issory note,  and  delivered  the  same  to  plaintiff,  and  thereby  promised 
to  pay  plaintiff  £50  on  demand.  Plea  :  that  defendant  did  not  make 
the  said  promissory  note,  in  manner  and  form,  &c.     Issue  thereon. 

On  the  trial  before  Williams,  J.,  at  the  last  summer  assizes  at 
Stafford,  the  instrument  declared  upon  appeared  to  be  as  follows  :  — 

"  Dec.  17,  1843. 

"  On  demand,  I  promise  to  pay  to  "W.  Shenton  the  sum  of  £50  in 
consideration  of  foregoing  and  forbearing  an  action   at  law  in  the 

1  Drury  v.  Macaulay,  16  M.  &  W.  146;  Ellis  v.  Ellis,  Gow,  216;  Hodges  v.  Hall, 
5  Ga.  163  ;  Drawn  v.  Cherry,  14  La.  An.  694 ;  Fletcher  v.  Thompson,  55  N.  H.  308  ; 
Considerant  v.  Brisbane,  14  How.  Pr.  487,  accord.  —  Ed. 
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Court  of  Queen's  Bench  for  damages  ascertained  by  consent  to 
amount  to  that  sum,  by  reason  of  the  injury  sustained  by  his  wife,  in 
respect  of  my  liability  for  non-repair  of  a  footway  in  the  parish  of 
Seighford.  Thomas  James." 

A  verdict  was  found  for  the  plaintiff,  leave  being  reserved  to  move 
to  enter  a  nonsuit  on  the  point  after  stated. 

R.  V.  Bichards  in  this  term^  moved  accordingly.  This  was  only 
an  agreement.  It  was  not  a  promissory  note,  because  the  engagement 
to  pay  was  not  absolute  :  it  was  an  agreement  to  pay,  in  consideration 
of  the  plaintiff's  "  foregoing,"  not  of  his  having  foregone,  the  action. 
Clarke  v.  Percival  ^  and  Home  v.  Redfeain  show  that  such  an  instru- 
ment is  not  a  note  within  Stat.  3  &  4  Anne,  c.  9,  §  1. 

Cur.  adv.  vult. 

Lord  Denman,  C.  J.,  now  delivered  judgment  as  follows  :  — 

We  think  it  clear  that  this  was  a  .promissory  note  on  an  executed 
and  completed  consideration,  "  foregoing  and  forbearing  an  action  at 
law,"  "  for  damages  ascertained  by  consent  "  to  amount  to  £50,  "  by 
reason  of  the  injury  sustained,"  &c.  All  here  is  past ;  something  has 
been  done  for  which  the  damages  are  ascertained ;  and  the  note  is 
given  in  consideration  of  foregoing  an  action.  Littledale,  J.,  said  of  the 
note  in  Clarke  v.  Percival,^  "  On  the  face  of  it,  it  is  clear  that  it  is  not 
payable  at  all  events."  Here  the  note  clearly  is  so.  Three  at  least  of 
the  judges,  in  that  case,  appear  to  have  thought  that  the  words  did 
not  amount  to  a  promise  at  all.     Here  a  distinct  promise  is  given. 

Hide  refused. 


RICHARDSOlSr  v.  MARTYR. 
In  the  Queen's  Bench,  April  18,  1855. 

[Ruported  in  25  Law  Times,  64.] 
Action  on  a  promissory  note  by  the  payee  against  the  maker. 
The  note  was  for  payment  by  the   defendant,  on  demand,  to  Mrs. 

1  November  3d.  Before  Lord  Denman,  C.  J.,  Williams,  Coleridge,  and  Wight- 
man,  JJ. 

2  2  B.  &  Ad.  660. 

3  Burdiell  v.  Slococlt,  2  Ld.  Ray.  1545;  Griffin  v.  Weatherby,  L.  R.  3  Q.  B.  753; 
Dixon  V.  Nuttall,  6  C.  &  P.  320 ;  1  C.  M.  &  R.  307,  s.  yj. ;  Wilson  v.  Smith,  Mor.  Diet. 
Decis.  1402 ;  Evans  v.  Bell,  20  Ala.  509  {semble) ;  U.  S.  Bank  v.  United  States,  2  How. 
711 ;  Wells  v.  Brigham,  6  Cush.  6  ;  Beardslee  c.  Horton,  3  Mich.  560;  Goshen  Co.  u. 
Hurthi,  9  Johns.  217;  Dutchess  Co.  c/.  Davis,  14  Johns.  2.38;  Wallace  «.  Dyson,  1 
Speers,  127. 

Conf .  Banbury  v.  Lisset,  2  Stra.  12U.  —  Ed. 
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Richardson,  or  order,  of  £2,000,  for  value  received.  And  there  was  an 
indorsement  on  the  back,  dated  Nov.  1,  1851 :  "  In  the  event  of  my 
death,  the  within-mentioned  amount  of  £2,000  is  not  to  be  demanded 
of  the  maker;  but  the  same  is  to  remain  at  interest,  and  ultimately  to 
be  divided  among  the  children  of  Mrs.  Malcolm,  my  daughter." 

Plea  :  denial  of  the  making  of  the  note. 

At  the  trial  before  Erie,  J.,  the  defendant  had  the  verdict ;  leave 
being  given  to  the  plaintiff  to  move  to  set  it  aside,  and  enter  it  for  him. 

Mrs.  Richardson  was  the  mother-in-law  of  the  defendant,  and  had 
advanced  moneys  to  the  amount  of  £1500  to  the  defendant, — for 
which  I  0  U's  had  been  given,  —  and  had  also  become  surety  for  him 
for  £500,  and  out  of  this  amount  had  been  compelled  to  pay  £350. 
Pressing  for  further  security  from  defendant,  this  note  was  given, 
and  the  indorsement  made  on  it  at  the  time,  by  Mrs.  Richardson's 
solicitor. 

Lush,  moved,  pursuant  to  leave.  The  question  is,  What  is  the 
effect  of  the  indorsement  ?  Does  it  prevent  the  instrument  operating 
as  a  promissory  note  ?  It  is  submitted  that  it  does  not,  and  that  its 
effect  is  not  to  defeat  the  instrument  as  a  promissory  note,  but  to  pro- 
vide, in  the  way  of  a  testamentary  disposition,  that,  if  the  note  remained 
in  Mrs.  R.'s  hands  at  the  time  of  her  death,  then  the  proceeds  were 
to  be  distributed  among  the  children.  This  indorsement  is  a  mere  tes- 
tamentary disposition,  and  therefore  void ;  but,  if  not,  it  is  revocable 
from  its  very  nature. 

LoKD  Campbell,  C.  J.  It  is  quite  clear  that  the  payee  could  only 
be  entitled  to  payment  of  the  note  on  demand  during  her  lifetime. 
This  is,  therefore,  not  an  absolute  undertaking  to  pay.  If  the  demand 
is  not  made  in  her  lifetime,  the  defendant  ceases  to  be  liable  on  the 
note.  That  makes  it  conditional ;  and  the  instrument,  therefore,  is 
not  a  promissory  note. 

Ceompton,  J.  On  the  contingency  of  her  death,  the  note  is  not  pay- 
able. The  note,  therefore,  is  not  payable  at  all  events,  and  not  a 
promissory  note.  Rule  refused. 


JURY  V.  BARKER. 
In  the  Queen's  Bench,  Mat  28,  1858. 

\RepoTled  in  Ellis,  Blackburn,  4  Ellis,  459.] 

Action  by  the  indorsee  of  a  promissory  note  against  the  maker. 
Plea,  to  the  first  count  (on  the  promissory  note)  :  that  the  supposed 
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promissory  note  in  that  count  mentioned  was  and  is  in  the  words  and 

figures  following,  that  is  to  say  :  — 

"  London,  29th  Oct.  1857. 

"  I  promise  to  pay  to  Mr.  J.  C.  Saunders  or  his  order,  at  three 
months  after  date,  the  sum  of  one  hundred  pounds,  as  per  memo- 
randum of  agreement.  Hbnkt  John  Baekee. 

"  Payable  at  105  Upper  Thames  Street,  London." 

Demurrer.     Joinder. 

O'MaUey,  for  the  plaintiff.  The  defendant  contends  that  the 
words  "  as  per  memorandum  of  agreement "  destroy  the  negotiability 
of  the  instrument  as  a  promissory  note  under  Stat.  3  &  4  Anne,  c.  9. 
But  that  is  not  so  :  those  words  do  not  limit  the  absolute  promise  in 
writing,  signed  by  the  maker,  to  pay  a  certain  sum  to  a  certain  person 
at  a  certain  time  ;  and  that  is  all  that  the  statute  requires.  The  note 
here  shows  the  existence  of  a  prior  agreement,  and  earmarks,  as  it 
were,  the  promissory  note,  so  as  to  prevent  the  supposition  that  the 
payment  is  to  be  in  respect  of  any  other  matter  than  the  sum  of  money 
due  under  that  agreement.  But  the  note  is  still  an  absolute  and 
unconditional  promissory  note.  [Lokd  Campbell,  C.  J.  The  plea, 
to  be  good,  should  have  set  out  the  agreement,  and  shown  that  such 
agreement  made  the  note  conditional.] 

Raymond,  for  the  defendant.  The  instrument  is  not  a  promissory 
note  within  either  the  law  of  merchants  or  Stat.  3  &  4  Anne,  o.  9.  It 
is  not,  upon  the  face  of  it,  an  unconditional  promise  to  pay  :  the 
words  "  as  per  memorandum  of  agreement  "  are,  at  least,  ambiguous, 
and  might  refer  to  some  arrangement  which  would  render  the  note 
valueless  to  indorsees.  [Erle,  J.  The  words  might  mean  only  "  as 
I  agreed  to  do."]  But  they  might  have  another  meaning,  and  one 
which  would  render  the  promise  to  pay  conditional.  The  note  must, 
on  the  face  of  it,  be  an  absolute  promise  to  pay. 

LoED  Campbell,  C.  J.  The  note  here  is  an  absolute  and  uncon- 
ditional promise,  as  to  the  payer,  the  payee,  the  amount,  and  the  date. 
If  the  addition  of  the  words  in  question  make  the  promise  conditional, 
it  is  on  the  defendant  to  show  that ;  and  he  has  not  done  so. 

Coleridge  J.,  and  Eele,  J.,  concurred. 

Judgment  for  the  plaintiff } 

1  Byram  v.  Hunter,  36  Me.  217  ;  Littlefleld  v.  Hodge,  6  Mich.  326,  accord. 

Conf.  Jenkins  v.  Caddo,  7  La.  An.  559,  where  the  following  instrument  was  held 
not  to  be  a  note :  "  On  demand,  please  pay  to  the  order  of  W.  J.  the  sum  of  $7,000, 
according  to  a  donation  made  by  the  Shreveport  Town  Company  to  the  parish,  the 
same  to  be  in  accordance  with  a  resolution  of  the  police  jury,  passed  Oct.  6,  1840." 
—  Ed. 
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SECTION  IV. 

Thei/  must  be  for  the  Payment  of  Money. 

MORRIS  V.  LEE. 
In  the  King's  Bench,  Trinity  Teem,  1725. 

[Reported  in  1  Strange,  629.] 

The  plaintiff  declares  that  the  defendant  made  a  promissory  note 
under  his  hand,  whereby  he  promised  to  be  accountable  to  the  plain- 
tiff or  order  for  £100,  value  received,  and  counts  upon  the  statute. 

After  verdict  for  the  plaintiff,  it  was  moved  in  arrest  of  judgment 
that  this  was  not  within  the  statute,  and  that  the  distinction  had 
always  held  between  negotiable  and  accountable  notes ;  that  no  note 
was  negotiable  that  was  not  for  the  payment  of  money  absolutely, 
according  to  the  cases  of  Appleby  v.  Biddle  and  Smith  v.  Boheme, 
whereas  the  defendant  in  this  case  might  discharge  himself  by  pay- 
ment of  the  plaintiff's  debts  or  otherwise. 

Sed  per  Curiam.  There  are  no  precise  words  requisite  to  make  a 
promissory  note  :  it  is  enough  if  it  may  be  brought  within  the  inten- 
tion of  the  act.  This  is  for  value  received,  and  he  makes  himself 
accountable  to  the  order.  A  fourth  or  fifth  indorsee  can  settle  no  ac- 
count with  him  :  therefore  we  must  take  the  word  "  accountable  "  as 
much  as  if  it  had  been  "  pay,"  and  the  plaintiff  must  have  judgment. 

Quaere  tamen} 


REX  V.  WILCOX. 
Ceown  Cases  Resbeved,  Easter,  1808. 

[Reported  in  Bayley,  Bills  (6  Ed.),  11.] 

Indictment  for  forging  and  uttering  a  promissory  note  :  the  note 
was  to  "  pay  the  bearer  on  demand  one  guinea  in  cash  or  Bank  of 
England  notes."  A  case  was  reserved  for  the  consideration  of  the 
twelve  judges,  on  the  question,  whether  this  was  a  note  within  the 
statute.  A  majority  of  them  held  it  was  not ;  and,  upon  a  representa- 
tion to  the  crown,  the  prisoner  was  pardoned.^ 

1  Barker  v.  Seaman,  61  N.  Y.  648,  accord. —  'Et>. 

2  Ex  parte  Imeson,  2  Rose,  225  (Bank  of  England  notes);  Ex  parte  Davison, 
Buck,  31  (Bank  of  England  notes) ;  Irvine  w.  Lowry,  14  Pet.  293  (bank-notes) ; 
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HORNE,    ExEcuTOE   of  WILLIAM   DENT,  deceased,  v.  RED- 

FEARN. 

In  the  Common  Pleas,  Mat  4,  1838. 

[Reported  in  4  New  Cases,  433.] 

In  this  action  for  money  lent  by  the  deceased  in  his  lifetime  to  the 

defendant,  the  question,  upon  a  special  case,  was,  whether  the  follow- 
ing letter  or  writing  directed  and  sent  to  the  deceased  on  the  28th 
of  December,  1829,  by  the  defendant,  was  admissible  in  evidence,  under 
an  agreement  stamp  :  —  ' 

"  Sir,  —  I  have  received  the  sum  of  £20,  which  I  have  borrowed  of 
you,  and  I  have  to  be  accountable  for  the  said  sum,  with  legal  interest. 
I  am,  &c.  Peter  Redfeaen." 

The  writing  was  sent  or  delivered  by  the  defendant  to  Dent  at  the 
time  it  bears  date.  It  was  not  stamped  till  some  years  afterwards, 
when  it  was  stamped  with  a  £1  stamp,  on  payment  of  the  penalty 
of  £5. 

The  defendant  contended  tliat  the  document  was  a  promissory  note  ; 
that  it  ought  to  have  been  stamped  as  such  at  the  time  it  was  written  ; 
and  that  the  commissioners  of  stamps  had  no  power  to  stamp  it 
afterwards. 

Hasbrook  v.  Palmer,  2  McL.  10  (New  York  funds) ;  Fry  v.  Rousseau,  3  MeL.  100 
(bank-notes);  Hawkins  v.  Watkins,  [>  Ark.  481  (Arkansas  money  of  FayetteviUe 
Branch) ;  Jones  v.  Pales,  4  Mass.  245  (foreign  bills) ;  Young  v.  Adams,  6  Mass.  182, 
188  (foreign  bills,  semUe);  Leiber  v.  Goodrich,  5  Cow.  186  (Pennsylvania  bank- 
bills);  State  V.  Corpening,  10  Ired.  58  (bank-notes) ;  Shamokin  Bank  v.  Street,  16 
Oh.  St.  1  (Shamokin  bank-notes);  McCormick  u.  Trotter,  10  S.  &  E.  94  (notes  of 
chartered  banks  of  Pennsylvania) ;  Lange  v.  Kohne,  1  McC.  115  (paper  medium) ; 
Hamburg  Bank  u.  Johnson,  3  Rich.  42  (sight  check) ;  Deberry  v.  Darnell,  6  Yerg. 
451  (North  Carolina  bank-rtotes),  accord. 

Besancon  v.  Shirley,  17  Miss.  457  (Mississippi  bank-notes),  statutory;  Keith  v. 
Jones,  9  Johns.  120  (York  State  bills  or  specie);  Childress  v.  Stuart,  Peck,  276 
(bank  notes),  overruled,  contra. 

It  will  be  noticed  that  the  decision  in  the  principal  case  was  prior  to  the  statutes 
8  &  4  Will.  IV.  c.  98,  §  6,  and  7  &  8  Vict.  c.  32,  §  27,  by  virtue  of  which  Bank  of 
England  notes  are  now  a  legal  tender.  In  Gray  v.  Worden,  29  Up.  Can.  Q.  B.  535, 
it  was  decided  that  an  instrument  payable  in  "  Canada  bills  "  was  not  a  promissory 
note,  although  by  29  &  30  Vict.  c.  10,  such  bills  were  made  a  legal  tender.  Wilson, 
J.,  who  delivered  the  opinion  of  the  court,  observes,  p.  540  :  "  It  may  be  that  a.  per- 
son can  make  a  promissory  note  payable  in  a  particular  coin,  as  in  gold  or  silver,  be- 
cause they  are  respectively  money  and  specie ;  but  I  think  he  cannot  make  it  pay- 
able in  Canada  bills,  because  they  are  not  money  or  specie.  They  have  no  intrinsic 
value  as  coin  has.  They  represent  only,  and  are  the  signs  of,  value.  '  Money  itself 
is  a  commodity :  it  is  not  a  sign;  it  is  the  thing  signified.'  MoCuUoch's  Principles 
of  Pol.  Ec.  135."  — Ed. 
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Iinowles,  for  the  plaintiff.  This  is  not  a  promissory  note,  but  a 
mere  acknowledgment  of  the  receipt-  of  money,  which  does  not  re- 
quire a  stamp.  Fisher  y.  Leslie,  Israel  v.  Israel.'  In  Morris  v.  Lee, 
which  may  be  cited  on  the  other  side,  the  defendant  promised  to  be 
accountable  to  A.  or  order,  for  £100  value  received  ;  and  the  instru- 
ment was  held  to  be  a  promissory  note  ;  but  it  contained  the  word 
"  promise,"  and  was  payable  to  order,  neither  of  which  ingredients 
exists  in  the  present  case.  For  aught  that  appears,  this  instrument 
may  have  been  given  for  the  purpose  of  taking  the  debt  out  of  the 
Statute  of  Limitations,  and,  if  so,  it  would  be  exempted  from  stamp 
duty,  under  9  Geo.  IV.  c.  14,  §  8. 

TFT  jET.  Watson,  for  the  defendant.  The  word  "  promise,"  and  its 
being  made  payable  to  order,  are  not  essential  to  a  promissory  note. 
An  agreement  to  be  accountable  is  a  promise  to  pay,  and  would  be  so 
stated  in  pleading.  No  particular  form  of  words  is  necessary  to  con- 
stitute a  promissory  note,  per  Bayley,  J.,  in  Green  v.  Davies ; "  and 
therefore  in  Brookes  v.  Elkins  an  instrument  in  the  following  form, — 
"11th  of  October,  1831.  IOU£20,  tobepaidon the  22d  instant.  W.B." 
— was  held  to  require  a  stamp,  either  as  a  promissory  note  or  as  an 
agreement  for  the  payment  of  money  above  the  value  of  £10  ;  and  in 
Wheatley  v.  Williams  "  the  following  letter,  —  "I  have  received  the 
imperfect  books,  which,  together  with  the  cash  overpaid  on  the  settle- 
ment of  your  account,  amounts  to  £80,  which  sum  I  will  pay  in  two 
years  "  —  was  held  to  be  a  promissory  note.  Morris  v.  Lee  is  in  point. 
At  all  events,  this  instrument  imports  that  interest  is  to  be  paid ;  and 
the  schedule  to  55  Geo.  III.  c.  184,  under  the  head  promissory  note, 
directs  that  "  all  receipts  for  money  deposited  in  any  bank,  or  in  the 
hands  of  any  banker  or  bankers,  which  shall  contain  any  agreement, 
or  memorandum  importing  that  interest  shall  be  paid  for  the  money 
so  deposited,  shall  be  deemed  and  taken  to  be  promissory  notes." 

TiNDAL,  C.  J.  This  case  may  be  deteimined  upon  the  words  of 
the  stamp  act,  without  referring  to  any  of  the  decisions  which  have 
been  cited.  The  instrument  in  question  is  not  a  promissory  note  in 
its  terms  ;  but,  in  order  to  prevent  fraud,  certain  instruments  described 
in  the  act  are  to  be  deemed  and  taken  to  be  promissory  notes,  and,  among 
them,  "  all  receipts  for  money  deposited  in  aiiy  bank,  or  in  the  hands 
of  any  banker  or  bankers,  which  shall  contain  any  agreement  or  memo- 
randum, importing  that  interest  shall  be  paid  for  the  money  so 
deposited."  That  is  the  only  class  in  which  this  writing  could  be 
placed,  if  in  any ;  but,  as  it  does  not  appear  to  be  a  receipt  for  money 
deposited  in  any  bank,  the  description  does  not  apply.   Then  follow  the 

1  1  Camp.  499.  2  4  B.  &  C.  239.  '  1  Mees.  &  Wels.  633. 
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exemptions,  —  "  all  other  instruments  bearing  in  any  degree  the  form 
or  style  of  promissory  notes,  but  which  in  law  shall  be  deemed  special 
agreements,  except  those  hereby  expressly  directed  to  be  deemed 
promissory  notes."  And  as  this  does  not  fall  within  the  description 
of  what  shall  be  deemed  to  be  promissory  notes,  so  it  may  fairly  be 
deemed  in  law  a  special  agreement.  The  defendant  says,  "  I  have 
received  the  sura  of  £20,  which  I  have  borrowed  of  you,  and  I  have 
to  be  accountable  for  the  said  sum  ;  "  that  may  be  by  way  of  set-off 
upon  mercantile  transactions  or  otherwise.  It  would  be  a  hard  con- 
struction of  the  act  to  hold  this  a  promissory  note,  when  the  defendant 
has  paid  £1,  which  is  a  larger  stamp  than  a  note  would  have  required. 

Pakk,  J.,  concurred. 

BosANQiTET,  J.  I  cousider  this  an  agreement  and  not  a  promissory 
note.  The  fair  and  reasonable  interpretation  of  the  words,  "  I  have  to 
be  accountable,"  is  that  the  party  will  give  credit  in  account  and  pay 
the  balance.  That  is  a  special  agreement,  and  not  a  promissory  note  : 
if  so,  it  falls  within  the  exemption  of  the  statute  ;  and  nothing  is 
lost  to  the  revenue,  because  as  an  agreement  it  is  subject  to  the  higher 
stamp. 

CoLTMAN,  J.  The  description  of  a  receipt  given  for  money  de- 
posited at  a  banker's  does  not  apply  to  this  instrument ;  but  it  appears 
to  be  an  agreement  within  the  meaning  of  the  exemption,  and,  as  such, 
not  liable  to  a  promissory  note  stamp. 

Judgment  for  the  plaintiff} 


ELLISON  V.   COLLINGRIDGE. 

In  the  Common  Pleas,  April  15,  1850. 

[Reported  in  9  Common  Bench  Reports,  570.] 

Assumpsit.  The  first  count  was  upon  a  policy  of  assurance  made 
by  the  Port  of  London  Sea,  Fire,  and  Life  Assurance  Company.  The 
second  count  charged  the  defendant  as  the  drawer  of  a  bill  of  ex- 
change for  £500,  indorsed  to  the  plaintiff.  The  third  count  described 
the  same  instrument  as  a  promissory  note.  The  fourth  count  was  upon 
an  account  stated. 

The  defendant  pleaded  non  assumpsit  to  the  first  and  last  counts, 
traversed  the  drawing  and  making  respectively  of  the  bill  and  note  in 

1  White  V.  North,  3  Ex.  689  ;  Carey  v.  Eccleston,  1  Cr.  &  D.  Abr.  Cas.  6 ;  Pirie  v. 
Smith,  Court  of  Session,  Feb.  28,  1833 ;  1  Ross,  L.  C.  56,  s.  c,  accord. 
Conf.  Clarke  v.  Percival,  2  B.  &  Ad.  660.  —  Ed. 
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the  second  and  third  counts,  and  further  pleaded  a  plea  of  fraud  to 
the  whole  declaration. 

The  cause  was  tried  before  Wilde,  C.  J.,  at  the  sittings  in  Middlesex 
after  the  last  term.     The  plaintiif  put  in  an  instrument  as  follows :  — 

"  Marine  Department, 

"  Poet  oe  London  Sea,  Fiee,  and  Life  Assueancb   Company. 

"  To  the  cashier.  31  Coenhill,  Sept.  10,  1849. 

«  £500. 

"  Fifty-three  days  after  date,  credit  Messrs.  Plummer  &  Co.,  or 
order,  with  the  sum  of  five  hundred  pounds,  claimed  per  '  Cleopatra,' 
in  cash,  on  account  of  this  corporation. 

"  Augustus  Collingeidge,  Managing  Director.'''' 

A  verdict  was  entered  for  the  plaintiff  on  the  second  count  for  £500, 
subject  to  leave  reserved  to  the  defendant  to  enter  a  verdict  for  him,  if 
the  court  should  be  of  opinion  that  the  instrument  in  question  was 
not  a  bill. 

Byles,  Serjt.,  now  moved  accordingly.  This  is  not  an  order  to 
pay  a  sum  of  money.  It  is  no  more  than  a  direction  by  the  manager 
of  the  corporation  to  the  cashier  to  open  a  cash  credit  to  the  extent 
of  £500  with  the  persons  mentioned  in  the  document.  [Wilde,  C.  J. 
What  is  the  effect  of  that  ?  Does  it  not  mean,  "  pay  them  that 
amount "  ?  ]  That  would  depend  upon  the  other  side  of  the  account. 
[Wilde,  C.  J.  This  was  the  only  transaction  between  the  parties.] 
Supposing  it  does  amount  to  an  order  to  pay,  how  much  is  to  be  paid  ? 
That  must  depend  upon  whether  or  not  the  payees  were  debtors  to 
the  company  at  the  maturity  of  the  bill.  If  they  were  debtors,  it 
would  amount  to  an  order  to  pay  them  the  balance.  [Ceessvteli.,  J. 
We  cannot  take  into  consideration  any  counter  claim  in  construing 
this  instrument.]  This  is,  in  truth,  a  mere  order  or  direction  from  a 
principal  to  an  agent.  In  Russell  v.  Powell,^  J.  M.,  by  indenture, 
assigned  to  the  plaintiff  a  ninth  part  of  his  share  in  the  residue  of  the 
estate  of  T.  H.,  deceased.  By  an  order  of  the  29th  of  July,  1842, 
made  in  a  suit  in  chancery,  of  Powell  v.  Norwood,  the  Vice-Chan- 
cellor  ordered  the  defendants  in  that  suit  to  retain  £250,  being  a  part 
of  the  produce  of  J.  M.'s  share  of  the  residuary  estate  of  T.  H.,  to  be 
paid  to  such  person  as  the  now  defendant  and  J.  M.  should  jointly 
direct.  It  was  afterwards  agreed  between  the  parties  that  £50,  to  be 
considered  as  part  of  the  sum  of  £250,  should  be  paid  by  the  defend- 
ant to  the  solicitors  for  J.  M.  and  the  plaintiff.  An  action  having  been 
brought  to  recover  this  sum  of  £50,  the  plaintiff  tendered  in  evidence 
the    following  document :    "  To   the   executors   of  T.    H.   deceased. 

1  14  M.  &  W.  418. 
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Powell  V.  Norwood  :  Gentlemen, —  We  do  hereby  authorize  and  re- 
quire you  to  pay  to  Mr.  George  Powell,  or  his  order,  the  sum  of  £250, 
being  the  amount  directed  by  the  order  of  the  29th  of  July  last  to  be 
paid  to  our  order.  We  are,  &c.  J.  M.  Dec.  16,  1842."  This  docu- 
ment was  signed  by  J.  M.  only,  and  was  unstamped.  It  was  held 
(RoLFE,  B.,  dissenliente)  that  it  was  not  a  bill  of  exchange,  and  that  it 
was  admissible  in  evidence  without  a  stamp.  [Ceesswell,  J.  Who 
ever  heard  of  a  negotiable  right  to  be  credited  in  a  book?  Wii.de, 
C.  J.  Suppose  this  instrument  had  been  accepted  by  the  cashier, 
what  would  have  been  the  consequence  ?]  He  would  not  have  been 
liable  to  be  called  upon  to  pay  it.  This  is  not  unlike  the  case  of 
Jenney  v.  Herle,  where  it  was  held  that  a  bill  drawn  payable  out  of  a 
particular  fund  is  not  a  bill  of  exchange.  At  the  utmost,  this  is  an 
order  to  pay  out  of  the  monej's  of  the  coiporation. 

Wilde,  C.  J.  I  think  this  instrument  is  a  bill  of  exchange.  There 
is  nothing  ambiguous  in  its  terms  ;  nothing  to  be  inferred  but  that  the 
sum  therein  mentioned  is  to  be  paid.  As  I  understand  the  words 
"credit  in  cash,"  this  is  an  order  by  one  person  on  another,  to  hold  to 
the  use,  or  at  the  command,  of  a  third  party,  a  certain  sum.  That 
means  "  pay  the  money  to  him."     I  see  no  ground  for  a  rule. 

Ceesswell,  J.  "  Credit  in  cash "  clearly  means  "  pay  over  the 
money."  The  case  of  Russell  v.  Powell  differs  essentially  from  this. 
There,  a  very  special  agreement  was  entered  into ;  but  the  judgment  of 
Rolfe,  B.,  shows  pretty  strong  reasons  for  construing  the  instrument 
to  be  a  bill  of  exchange. 

Williams,  J.  I  am  of  the  same  opinion.  "  Credit  in  cash  "  is 
equivalent  to  "  pay." 

Talfoued,  J.,  concurred.  Rule  refused} 

1  Allen  V.  Sea  Ins.  Co.,  9  C.  B.  574,  accord. 
WooUey  v.  Sergeant,  3  Halst.  262,  contra. 
See  Keg.  u.  Gilchrist,  Car.  &  M.  224.  —  Ed. 
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THE  ST.  STEPHEN  BRANCH  RAILWAY  COMPANY  v. 

BLACK. 

Ik  the  Stjpeeme  Court,  New  Brunswick,  June  21,  1870. 

{Reported  in  2  Hannay,  139.] 

This  was  an  action  on  the  following  promissory  note  :  — 
"  $371.00.  St.  Stephen,  Aug.  27,  1867. 

"  One  year  from  date,  for  value  received,  I  promise  to  pay  to  my 
own  order,  at  the  St.  Stephen's  Bank,  three  hundred  and  seventy-one 
dollars,  with  interest,  payable  in  U.  S.  currency. 

«Wm.  P.  Black." 

The  note  was  indorsed  by  the  defendant.^ 

At  the  trial  before  Allen,  J.,  it  was  proved  that  the  term  "U.  S. 
currency  "  meant  the  currency  of  the  United  States  of  America.  At 
the  time  of  the  trial,  $100  in  gold  was  worth  $133J  of  this  currency, 

A  verdict  was  taken  for  the  plaintiff  for  $279  (the  amount  in  the 
currency  of  this  province  which  would  produce  the  amount  of  the  note 
and  interest  in  United  States  currency),  with  leave  to  move  for  a  non- 
suit, on  the  ground  that  the  writing  was  not  a  promissory  note,  not 
being  for  a  sum  certain. 

Needham,  having  obtained  in  Michaelmas  term  last  a  rule  nisi, 

Ch'immer  showed  cause  in  Hilary  term.  The  contention  of  the 
defendant  that  this  is  not  a  promissory  note  because  it  is  to  be  paid  in 
United  States  currency,  which  fluctuates  in  value  here,  and  is  there- 
fore not  for  a  sum  certain,  cannot  be  sustained.  If  a  note  is  payable 
in  money,  it  is  immaterial  in  the  currency  of  what  country  it  is  pay- 
able. Story  on  Promissory  Notes,  317.  That  rule  applies  to  this 
case. 

Needham,  contra.  The  fact  of  this  document  being  payable  in 
United  States  currency,  which  in  this  province  fluctuates  in  value, 
prevents  the  plaintiff  from  recovering ;  for  it  is  not  for  a  sum  certain, 
and  is  therefore  not  a  promissory  note.  The  plaintiff  has  declared 
upon  it  as  a  promissory  note,  which  it  is  not,  and  the  common  counts 
cannot  help  him. 

Alxen,  J.,  now  delivered  the  judgment  of  the  majority  of  the 
court.'' 

It  is  said  in  Chitty  on  Bills,  133,  that  it  is  not  necessary  that  the 
money  payable  by  a  note  should  be  that  current  in  the  place  of  pay- 

1  See  sujora,  p.  19,  note  4.  —  Ed. 

2  Ritchie,  C.  J.,  Allen  and  Weldon,  JJ. 


46  ST.   STEPHEN   BEANCH   E.E.    CO.    V.   BLACK.       [CHAP.    I. 

merit  or  where  the  bill  is  drawn  :  it  may  be  in  the  money  of  any  coun- 
try whatever.  And  in  Story  on  Promissory  Notes,  §  17,  it  is  said 
that,  "  provided  the  note  be  for  the  payment  of  money,  it  is  wholly 
immaterial  in  the  money  or  currency  of  what  country  it  is  made  pay- 
able." Is  not  this  note  for  the  payment  of  money  only  ?  And  may  it 
not  be  assumed  that  "  United  States  currency"  means  the  money  of 
the  United  States,  and  that  the  note  is  for  the  payment  of  three  hun- 
dred and  seventy-one  dollars  of  the  United  States.  The  Act  58  Geo. 
III.  c.  23,  mentions  the  dollars  of  the  United  States,  and  makes  them 
current  in  this  province.  Tlje  Act  15  Vict.  c.  85,  uses  the  term 
"  currency,"  and  declares  it  to  mean  the  current  money  of  this  prov- 
ince ;  and  the  Act  23  Vict.  o.  48,  §  3,  declares  that  the  eagle  of  the 
United  States  coined  after  the  1st  July,  1834,  and  of  a  certain  weight, 
shall  pass  and  be  a  legal  tender  for  ten  dollars,  and  the  multiples 
and  divisions  thereof  in  the  same  proportion.  This  is  a  legislative 
recognition  that  the  eagle  of  the  United  States  and  the  divisions 
thereof  are  the  coins,  or,  in  other  words,  the  currency  of  that  country. 
In  Wharton's  Law  Dictionary,  currency  is  defined  to  be  bank-notes 
or  other  passing  money  issued  by  authority,  and  which  are  continually 
passing  as  and  for  coin. 

FiSHEE,  J.  I  have  some  doubts  whether  the  note,  the  subject  of 
this  action,  from  its  terms,  is  a  promissory  note ;  and  the  different 
acts  of  assembly  relating  to  legal  tender  and  currency  have  rather  in- 
creased them,  as  they  speak  of  the  e.agle  of  the  United  States,  of  a 
dollar,  and  of  currency,  but  refer  to  the  dollar  as  consisting  of  one 
hundred  cents  ;  and  the  eagle  is  made  a  legal  tender  for  ten  dollars  of 
one  hundred  cents.  Now,  the  note  in  question  for  i^STl  was  found  to 
be  equal  to  $279;  or,  in  other  words,  the  $371  United  States  currency 
referred  to  in  the  note  would  only  produce  $279,  if  paid  in  the  gold 
eagles  of  the  United  States  or  the  multiples  or  divisions  thereof. 
There  appears  to  me  to  be  a  want  of  certainty,  which  I  think  essential 
to  a  promissory  note.  In  order  to  get  at  the  amount  of  the  note  in 
New  Brunswick  currency,  it  was  necessary  to  prove  the  value  of  the 
greenback  paper  notes  in  circulation,  which  was  said  to  be  constantly 
varying.  Per  Curiam.     Rule  discharged} 

1  Sanger  w.  Stimpson,  8  Mass.  260;  Black  v.  Ward,  27  Mich.  191,  194  [sembk), 
accord. 

But  see  Thompson  v.  Sloan,  23  Wend.  71 ;  infra,  p.  61,  note  2,  s.  c,  contra.— 'Ed. 
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JUDAH  V.  HARRIS. 

In  the  Supebme  Court  of  Judicatuee,  New  York;,  Mat,  1821. 

[Reported  in  19  Johnson,  Hi.] 

This  was  an  action  of  assumpsit,  on  a  promissory  note,  tried  at  the 
Chenango  Circuit,  in  June,  1820,  before  Mr.  Chief  Justice  Spencer. 
The  declaration  was  against  the  defendant,  as  the  third  indorser  of  a 
note  made  by  P.  Randall,  dated  Norwich,  March  13,  1818,  for  $415.22, 
payable  "  at  the  Branch  Bank  of  the  Manhattan  Company,  in  the  vil- 
lage of  Utica,  in  the  bank  notes  current  in  the  city  of  New  York,  for 
value  received." 

At  the  trial,  the  note  was  proved  and  read,  and  evidence  was  given 
as  to  the  notice  to  the  defendant  of  the  non-payment,  which  it  is 
unnecessary  to  state.  The  jury  found  a  verdict  for  the  plaintiff,  sub- 
ject to  the  opinion  of  the  court,  on  a  case  made. 

Collier,  for  the  plaintiff.  He  cited  Keith  v.  Jones  ; '  1  Burr.  Rep. 
459 ;  1  Johns.  Cases,  231 ;  4  Mass.  Rep.  245  ;  Chitty  on  Bills,  340 ;  12 
Johns.  Rep.  226,  395. 

Foot,  contra. 

Woodwoeth,  J.,  delivered  the  opinion  of  the  court.  The  note  in 
question  was  payable  "  in  bank-notes  current  in  the  city  of  New 
York."  On  the  argument,  it  was  contended  that  this  was  not  a  ne- 
gotiable promissory  note,  within  the  statute.  In  Keith  v.  Jones,^  it 
was  held  that  a  note  payable  in  York  State  bills  or  specie  was  the 
same  thing  as  being  made  payable  in  lawful  current  money  of  the 
State;  for  the  bills  mentioned  mean  bank  paper,  which  is  here,  in 
conformity  with  common  usage,  regarded  as  cash.  Lord  Mansfield, 
in  Miller  v.  Reid,  observed  "  that  these  notes  are  not,  like  bills  of 
exchange,  mere  securities  or  documents  for  debts,  nor  are  so  esteemed, 
but  are  treated  as  money,  in  the  ordinary  course  and  transactions  of 
business,  by  the  general  consent  of  mankind ;  and  on  payment  of 
them,  when  a  receipt  is  required,  the  receipts  are  always  given  as  for 
money,  not  as  for  securities  or  notes." 

In  Handy  v.  Dobbin,*  it  was  decided  that  bank-bills  could  be  levied 
on  by  execution,  and  that  they  are  treated,  civiliter,  as  money.  In 
the  case  cited,  it  did  not  appear  what  description  of  bills  had  been 
attached  ;  but  there  can  be  no  doubt  that  all  current  bank  paper  was 
intended  by  the  court.     The  same  general  expressions  are  used  in 

1  9  Johns.  Eep.  120.  =  Ibid. 

3  1  Burr.  467.  *  12  Johns.  Rep.  220. 
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Holmes  v.  Nimcaster '  and  in  Mann  v.  The  Executors  of  Mann.^  The 
pref?ent  chancellor  says  "  that  the  word  money  may  be  extended  to 
bank-notes,  when  they  are  known  and  approved  of,  and  used  in  the 
market  as  cash." 

But  it  is  urged  by  the  defendant's  counsel  that  bills  of  New  Jersey 
might  be  tendered  to  satisfy  this  note,  and  that  they  cannot  be  con- 
sidered as  money,  unless  their  circulation  be  coextensive  with  the 
State. 

The  principle  laid  down  in  Jones  v.  Fales''  is  applicable  to  this  case  : 
"  The  court  must  take  notice,  iji  common  with  the  people,  that  bank- 
notes derive  their  value,  not  only  from  the  certainty,  but  the  facility 
of  paj'ment;  consequently,  that  a  man  in  trade  in  Boston,  holding  a 
bill  issued  by  a  bank  nt  a  distance  from  Bost'm,  can  less  easily  obtain 
payment  than  he  could  if  the  issuing  bank  \v:is  near  to  him ;  and  that 
a  different  facility  of  procuring  jjayment  may  create  a  difference  in 
their  value."  It  was  therefore  held  that  the  import  of  the  words 
"  foreign  bills  "  was  not  cash,  but  something  differing  in  value  from 
cash.  So,  in  the  present  case,  the  court  will  take  notice  that  notes 
current  in  the  city  of  New  York  are  of  cash  value  throughout  the 
State,  and  are  distinguished  by  those  words  from  other  bank-notes 
which  are  received  at  a  discount,  and  hence  it  is  immaterial  whether 
the  notes  of  banks  in  other  States  might  be  tendered  in  payment,  pro- 
vided they  were  current  in  the  city  of  New  York ;  in  that  case,  they 
are  considered  cash  equally  with  the  current  bills  of  this  State.  From 
authority,  I  cannot  perceive  any  objection  to  the  note  in  question.  It 
would  have  been  a  note  under  the  statute,  if  payable  in  bank-notes 
generally  ;  consequently,  it  is  valid  as  such,  when  confined  to  a  species 
of  bank  paper  of  known  cash  value.  At  the  trial,  testimony  was 
introduced  for  the  purpose  of  showing  that  due  diligence  had  not 
been  used  to  charge  the  indorser,  but  it  was  not  made  a  point  on  the 
argument.  On  looking  into  the  case,  there  appears  to  be  no  ground 
for  making  that  a  question  :  we  are,  therefore,  of  opinion  that  the 
plaintiff  is  entitled  to  judgment. 

Judgment  for  the  plaintiff .* 


1  12  Johns.  Eep.  396.  2  1  Johns.  Ch.  Eep.  231. 

3  4  Mass.  Rep.  245. 

*  Lacy  V.  HoUirook,  4  Ala.  88  (funds  current  in  New  York  city) ;  Carter  v.  Penn, 
4  Ala.  140  (current  money  of  Ahibauia)  ;  Swift  u.  Wliifney,  20  111.  \\\  (currency) ; 
Phoenix  Ins.  Co.  v.  Allen,  11  Midi.  501  ;  1:;  Mich.  191,  s.  c.  (current  lands),  semble ; 
Phelps  V.  Town,  14  Mich.  374  (currency),  semi/e  ,•  Mitchell  y.  Hewitt,  13  Miss.  361 
(currency  of  State  of  Mississippi),  armhle, ;  Pardee  v.  Fish,  60  N.  Y.  265  (current 
bank-notes);  Morris  v.  Edwards,  1  Oh.  80  (current  bank-notes  of  Cincinnati); 
Dugan  V.  Campbell,  1  Oh.  47   (currency  of  this  place)  ;    Swelland  u.    Creigh,  15 
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ROBERT  SEARCY  v.  A.  and  R.  VANCE. 

In  the  Supreme  Couet,  Tennessee,  March,  1827. 

[Reported  in  Martin  ^  Yerger,  225.] 

This  was  an  action  of    debt,  upon  an  obligation  in  these  words : 

"  June  2d,  1824. 

"  On  or  before  the  first  of  January  next,  I  promise  to  pay  William 
Pike  one  hundred  dollars  in  Tennessee  money." 

The  defendant  demurred  generally  to  the  declaration,  which  was 
sustained  by  the  Circuit  Court.  The'  cause  was  argued  upon  the 
ground  that  an  action  of  debt  would  not  lie  upon  an  instrument  of 
this  kind. 

Per  Curiam.  A  note  payable  in  Tennessee  money  is,  to  all  legal 
intents,  a  note  payable  in  gold  or  silver ;  for  nothing  but  gold  or 
silver  constitutes  Tennessee  money.  The  case  is  different,  where  it  is 
payable  in  Tennessee  bank-notes  ;  as  in  Gamble  v.  Hatton,'  to  which 
case  this  has  no  analogy.  Judgment  affirmed.'^ 

Oh.  118- (current  Ohio  bank-notes) ;  White  r.  Richmond,  16  Oh.  5  (current  funds 
of  Ohio);  Howe  ii.  Hartness,  11  Oh.  St.  449  (currency);  Fleming  o.  Nail,  1  Tex. 
246  (current  bank-notes),  accord. 

Mobile  Bank  v.  Brown,  42  Ala.  108  (currency) ;  Dillard  u.  Evans,  4  Ark.  175 
(common  currency)  ;  Lafayette  Bank  v.  Kingel,  51  Ind.  393  (current  funds)  ;  Rinds- 
koff  V.  Barrett,  11  Iowa,  172  (currency) ;  Huse  v.  Hamblin,  29  Iowa,  501  (currency) ; 
Campbell  v.  Weister,  1  Litt.  30  (current  bank  paper) ;  Chambers  v.  George,  5  Litt.  335 
(currency  of  Kentucky);  Breckenridge  v.  Ralls,  4  Monr.  533  (notes  receivable  in  bank) ; 
Farwell  v.  Kennett,  7  Mo.  595  (currency)  ;  Cockrill  v.  Kirkpatrick,  9  Mo.  688,  semble 
(currency  of  Missouri) ;  Little  v.  Phenix  Bank,  2  Hill,  425  ;  7  Hill,  359,  s.  c.  (current 
bank-notes  of  Mississippi) ;  Warren  v.  Brown,  64  N.  Ca.  381  (current  notes  of  North 
Carolina) ;  Johnson  v.  Henderson,  76  N.  Ca.  227  (current  funds) ;  Gray  v.  Donahoe, 
4  Watts,  400  (current  bank-notesj;  Wright  v.  Hart,  44  Pa.  454  (current  funds  at 
Pittsburgh) ;  Gamble  v.  Hatton,  Peck,  130  (current  bank-notes) ;  Ilicklin  v.  Tucker, 
2  Yerg.  448  (Tennessee  currency)  ;  Kirkpatrick  v.  McCuUough,  3  Humph.  171  (cur- 
rent bank-notes)  ;  Whiteman  v.  Childress,  6  Humph.  303  (current  bank-notes) ;  Simp- 
son V.  Moulden,  3  Coldw.  429  (current  bank-notes) ;  McDonnell  v.  Keller,  4  Coidw. 
258  (current  bank-notes);  Collins  o.  Lincoln,  11  Vt.  268  (current  bills);  Ford  v. 
Mitchell,  15  Wis.  304  (currency)  ;  Piatt  v.  Sauk  Co.  Bank,  17  Wis.  222  (current 
funds);  Lindsey  v  McClelland,  18  Wis.  481  (current  funds);  Bettis  w.  Weller,  30 
Up.  Can.  Q.  B.  23  (current  funds  of  the  United  States),  contra. 

See  Blood  v.  Northup,  1  Kans.  28  (current  funds). — Ed. 

1  Peck's  Rep,  130. 

2  Graham  v.  Adams,  5  Ark.  261  (good  current  money  of  the  State) ;  Wilburn  k. 
Greer,  6  Ark.  255  (Arkansas  money) ;  Burton  v.  Brooks,  25  Ark.  215  (greenback 
currency) ;  Lampton  v.  Haggard,  3  Monr.  149  (Kentucky  currency) ;  McChord  v. 
Ford,  3  Monr.  166  (current  money  of  Kentucky) ;  Black  o.  Ward,  27  Mich.  191 
(Canada  currency) ;  Butler  v.  Paine,  8  Minn.  324  (currency) ;  Cockrill  v.  Kirk- 
patrick, 9  Mo.  688  (semble),  (current  money  of  Missouri) ;  Frank  v.  Wessels,  64  N.  Y. 
155  (paper  currency) ;  Gift  v.  Hall,  1  Humph.  480  (Brandon  money) ;  Ogden  v. 
Slade,  1  Tex.  13  (lawful  funds  of  XTnited  States),  accorrf.  — Ed. 

i 
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JOHN  P.   CHRYSLER,   Respondent,    v.   PETER  J.   RENOIS 
AND  HENRY  G.  GRISWOLD,  Appellants. 

In  the  Couet  of  Appeals,  New  Yoek,  Dbcbmbbe,  1870. 

[Reported  in  43  New  York  Reports,  209.] 

Appeal  from  the  decision  of  the  general  term  of  the  Supreme 
Court  in  the  fourth  judicial  district,  affirming  the  judgment  entered 
upon  the  report  of  a  referee  in  favor  of  the  plaintiff. 

On  Sept.  11,  1866,  the  defendants,  who  resided  at  Whitehall  in  the 
State  of  New  York,  contracted  with  William  Pillar,  at  Montreal, 
Canada,  for  the  purchase  of  certain  lumber  to  be  delivered  at  Dickin- 
son's Landing  in  Canada. 

On  the  13th  of  September,  Pillar  professing  to  the  defendant 
Renois  that  he  feared  that  on  the  delivery  of  the  lumber  they  would 
not  take  it,  the  latter  gave  him  his  draft  on  the  defendants  for  1,205 
gold  dollars,  payable  at  the  Park  National  Bank,  in  the  city  of  New 
York,  Pillar  at  the  same  time  giving  a  receipt  therefor,  containing  an 
agreement  that  it  should  not  be  negotiated  until  the  contract  was 
fulfilled. 

Pillar  soon  after  transferred  the  draft  to  the  plaintiff,  in  part  pay- 
ment of  notes  which  he  held  against  Pillar,  which  were  then  past  due, 
and  were  secured  by  a  mortgage  given  as  collateral  thereto.  On  the 
receipt  of  the  draft,  the  notes  were  all  surrendered  to  Pillar,  and 
new  notes  were  given  for  the  balance  remaining  unpaid. 

Pillar  failed  to  deliver  all  the  lumber,  and  the  defendants  refused  to 
pay  the  draft,  on  the  ground  that  it  was  not  negotiable.^ 

II.  Gibson,  with  J.  Gibso7i  of  counsel,  insisted  that  instrument 
was  not  a  bill  of  exchange.  5  Cow.  186;  23  W.  734;  7  Hill,  359; 
7  Wall.  258  ;  13  Peters,  778  ;  17  J.  R.  511 ;  1  P.  220  ;  47  B.  29. 

Urown  &  Ilasbrouck,  for  respondents. 

Allen,  J.  The  bill  in  suit  was  drawn  in  Montreal  on  a  business 
firm  at  Whitehall  in  this  State,  payable  in  New  York,  in  dollars,  the 
money  of  account  of  the  State,  and  in  gold  dollars,  a  coin  authorized  by 
congress,  and  made  a  legal  tender  in  payment  of  debt.  It  was  there- 
fore negotiable  as  a  bill  of  exchange.  1  R.  S.  611,  §  1 ;  9  U.  S.  Stat. 
at  Large,  397. 

It  is  enough  that  it  is  for  the  payment  of  money,  and  money  only, 
in  cash  and  not  something  that  may  differ  in  value  from  cash.  Lei- 
ber  V.  Goodrich.^  It  is  agreed  that  bills  payable  in  merchandise, 
or  any  thing  but  money,  are  not  good  bills  of  exchange,  but  the 

1  See  supra,  p.  19,  note  i.  —  Ed.  2  5  Cow.  186. 
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cases  are  not  agreed  in  all  respects  as  to  what  shall  be  deemed  money. 
In  this  State,  it  is  held  that  a  promissory  note,  payable  "  in  bank-notes 
current  in  the  city  of  New  York,"  or  in  « ISTew  York  State  bills 
or  specie,"  are  negotiable  notes  within  the  statutes,  Keith  v.  Jones,i 
Judah  V.  Harris ;  while  a  note  payable,  "  in  Canada  money  "  is  not 
a  negotiable  note.^  The  first  cases  were  decided  upon  the  ground 
that  the  court  might  take  judicial  notice  that  bank-notes  cur- 
rent in  the  city  of  New  York  were  customarily  considered  and 
treated  as  equivalent  to  money,  which  could  not  be  predicated  of 
a  note  payable  in  Canada  money.  Coin  current  in  Canada  might 
not  be  current  in  this  State,  and  foreign  bills  are  not  regarded 
as  money.  Jones  v.  Fales.'  In  other  States,  a  different  rule  pre- 
vails ;  and  bills  payable  in  bank-bills,  even  of  the  State  where 
payable,  are  held  not  negotiable.  McCormick  v.  Trotter.^  In  this 
action,  the  bill  is  for  1,205  gold  dollars,  that  is  $1,205  in  gold  coin, 
and  as  is  claimed  in  coin  of  a  particular  denomination ;  but  it  is 
nevertheless  payable  in  a  coin  known  and  recognized  as  a  part  of 
the  currency  of  the  country,  coined  by  authority  of  congress  and 
made  receivable  in  all  payments.  9  Stat,  at  Large,  397.  If  the 
bill  had  called  for  $1,205,  without  specifying  the  coin  or  cur- 
rency, it  would  have  been  payable  in  any  lawful  currency,  and  the 
acceptors  might  have  discharged  their  obligations  by  tendering  pay- 
ment in."  gold  dollars."  The  tender  would  have  been  in  money  ;  but, 
if  "gold  dollars  "  are  but  an  article  of  merchandise,  a  commercial  com- 
modity, as  claimed,  a  tender  of  these  in  satisfaction  of  an  obligation 

1  9  J.  R.  120. 

^Thompson  o.  Sloan,  23  Wend.  71.  "  By  the  Court,  Cowen,  J.  A  promissory 
note  must,  in  order  to  come  within  the  statute,  like  a  bill  of  exchange,  be  payable 
in  money  only,  in  current  specie.  .  .  .  Admitting  that  the  note  in  question 
imports  an  obligation  to  pay  in  gold  and  silver,  current  in  Canada,  I  do  not  see 
on  what  principle  we  can  pronounce  it  to  be  payable  in  money,  within  the  mean- 
ing of  the  rule.  It  is  not  pretended  that  coins  current  in  Canada  are  therefore 
so  in  this  State.  As  gold  and  silver,  they  might  readily  be  received;  and  so  might 
be  the  coin  of  any  foreign  country,  —  Germany  or  Russia,  for  instance;  but  the 
creditor  might,  and  in  many  cases  doubtless  would,  refuse  to  receive  them,  because 
ignorant  of  their  value.  In  law,  they  are  all  collateral  commodities,  like  ingots  or 
diamonds,  which,  though  they  might  be  received,  and  be  in  fact  equivalent  to  money, 
are  yet  but  goods  and  chattels.  A  note  payable  in  either  would  therefore  be  no 
more  negotiable  than  if  it  were  payable  iu  cattle  or  other  specific  articles.  .  .  . 
This  view  of  the  case  is  not  incompatible  with  a  bill  or  note  payable  in  money  of  a 
foreign  denomination,  or  any  other  denomination,  being  negotiable,  for  it  can  be 
paid  in  our  own  coin  of  equivalent  value,  to  which  it  is  always  reduced  by  a  recov- 
ery.' "  (a)  —  Pages  73-75.  —  Ed. 

5  4  Mass.  245  *  10  Serg.  &  R.  94. 


(o)  See  Gary  v.  Courtenay,  103  Mass.  316.  —  Ed. 
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for  the  payment  of  money  would  not  be  good,  and  a  debtor  could  not 
by  such  tender  relieve  himself  from  his  obligation.  The  laws  have 
not  been  repealed  which  declare  the  money  value  of  the  gold  and  sil- 
ver coin  of  the  United  States  and  make  them  a  legal  tender  in  the 
payment  of  debts.  The  bill  has  all  the  qualities  of  a  negotiable  bill  of 
exchange;  it  is  payable  absolutely,  and  in  money,  and  not  out  of,  a 
particular  fund. 

There  are  two  descriptions  of  lawful  money  in  use  under  acts  of 
congress  (assuming  the  validity  of  the  Legal  Tender  Acts,  so  called,  as 
applicable  to  any  contract  calling  for  money),  and  it  does  not  destroy 
the  negotiability  of  commercial  paper  or  change  its  character  that  it  is 
in  terms  made  payable  in  any  description  of  money  that  is  recognized 
and  known  as  money  current  in  business,  and  which  is  made  a  legal 
tender  in  payment  of  debts.  Butler  v.  Horwitz,^  Bronson  v.  Rodes.^ 
Bills  of  exchange  are  favored  as  valuable  instruments  in  commerce, 
and  merchants  must  be  permitted  to  make  them  payable  in  any 
money  lawful  and  current  in  the  place  where  payable;  and,  if  more 
than  one  description  of  money  is  recognized  by  the  law  of  the  place, 
to  select  that  which  is  most  convenient  to  the  parties,  without  chang- 
ing the  character  and  legal  incidents  of  the  instruments  and  destroy- 
ing their  negotiability. 

But  the  referee  has  found,  as  a  question  of  fact,  that  the  contents  of 
the  said  bill  of  exchange,  or  draft,  were  expressed  in  the  money  of 
account  and  currency  of  the  province  of  Canada,  and  has  awarded 
damages  for  non-payment  ujjon  that  theory  ;  that  is,  has  given  judg- 
ment for  the  value  of  the  amount  called  for  in  Canada  coin  in  Mon- 
treal on  the  day  the  bill  matured.  In  this  the  referee  erred.  The 
contract,  interpreted  by  the  law  of  the  place  where  payable,  called  for 
payment  in  money  there  current,  and  the  construction  of  the  contract 
was  one  of  law  and  not  of  fact. 

The  error  of  the  referee  was  carried  into  the  judgment  in  the  assess- 
ment of  the  damages. 

The  judgment  must  be  modified,  and  reduced  to  the  amount  to 
which  the  plaintiff  was  entitled,  payable  in  coin,  with  costs  of  the 
court  below,  payable  in  currency,  without  costs  to  either  party  upon 
the  appeal. 

All  the  judges  concurring,  judgment  modified  in  accordance  with 
the  opinion  of  Allen,  J.° 


1  7  Wall.  258.  2  7  Wall.  229. 

2  See  Trebilcock  v.  Wilson,  12  Wall.  687  ;  Churchman  v.  Martin  (Indiana,  Feb- 
ruary, 1877),  4  C.  L.  J.  343;  Phillips  v.  Dugan,  21  Oh.  St.  466;  Smith  «,.  Mo  Kin- 
ney, 22  Oh.  St.  200.  —  Ed. 
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SECTION  V. 

The  Order  or  Promise  to  pay  Money  must  not  he  coupled  with  an 
independent  order  or  promise  to  do  something  else. 

MARTIN  V.  CHAUNTRT. 
In  the  King's  Bench,  Teinitt  Teem,  1748. 

[Repmted  in  2  Strange,  1271.] 

The  court  held,  on  error  from  C.  B.,  that  a  note  to  deliver  up 
horses  and  a  wharf,  and  pay  money  at  a  particular  day,  could  not  be 
counted  on  as  a  note  within  the  statute,  and  therefore  reversed  the 
judgment.* 


WISE  V.  CHARLTON. 

In  the  Kjng's  Bench,  Apeil  18,  1836. 

l^Reported  in  i  Adolphus  and  Ellis,  786.] 

Assumpsit  by  the  indorsee  of  a  promissory  note  against  the  maker. 
The  declaration  (which  was  filed  before  the  operation  of  the  rules 
Hil.  4  W.  4)  described  the  note  as  made  16th  of  April,  1823,  in  favor 
of  John  Goodwin  Johnson,  or  order,  payable  on  demand,  with  lawful 
interest,  for  value  received,  and  indorsed  by  .Tohnson  to  the  plaintiff ; 
and  it  averred  a  demand  on  2d  of  September,  1833.  Plea :  nan  as- 
sumpsit. On  the  trial  before  Lord  Abinger,  C.  B.,  at  the  last  Derby 
assizes,  the  note  was  produced ;  and  it  was  in  the  following  form  :  — 
"£120.  Apeil  16,  1823. 

"  On  demand,  I  promise  to  pay  to  Mr.  John  Goodwin  Johnson,  or 
order,  the  sum  of  one  hundred  and  twenty  pounds,  with  lawful  interest 
for  the  same  for  value  received  ;  and  I  have  deposited  in  his  hands 

1  "  The  case  of  Martin  v.  Chauntry  shows  that  a  promise  in  writing  to  pay  money, 
and  do  any  other  thing,  is  not  a  promissory  note.  To  constitute  a  promissory  note, 
the  promise  must  be  to  pay  a  sum  certain  and  nothing  else."  Per  Parke,  B.,  in  Fol- 
lett  V.  Moore,  4  Ex.  416.  And  see  to  same  effect :  Moor  v.  Van  Lute,  Bull.  N.  P. 
272;  Davies  K.Wilkinson,  10  A.  &  E.  98;  Boyd  v.  Kumsey,  5  J.  J.  Marsh.  42; 
Bunker  v.  Athearn,  35  Me.  364 ;  Cook  v.  Satterlee,  6  Cow.  108  ;  Knight  v.  Wilm. 
E.R.  Co.,  1  Jones  (N.  Ca.),  357 ;  Wallace  v.  Dyson,  1  Speers,  127  ;  Barnes  v.  Gorman, 
9  Rich.  297,  accord. 

Winston  v.  Metcalt,  7  Ala.  837  ;  Gaines  ti.  Shelton,  47  Ala.  413,  contr  i. 

Conf.  Baxter  v.  Stewart,  4  Sneed,  213.  —Ed. 
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title-deeds  to  lands  purchased  from  the  devisees  of  William  Toplis,  as 
a  collateral  security  for  the  same.  W.  Chaeltok." 

To  this  note  there  was  a  proper  promissory  note  stamp  at  the  time 
it  was  signed  by  the  defendant,  and  a  stamp  of  £2  (the  proper  stamp 
for  a  legal  or  equitable  mortgage  of  the  amount  of  the  note)  had  been 
imposed  on  payment  of  a  penalty,  subsequently  to  the  commencement 
of  the  E^tion.  It  appeared  that  the  payee  Johnson,  and  the  plaintiff 
Wise,  were  partners  as  attorneys ;  that  the  note  had  been  prepared  by 
Wise,  and  the  deeds  mentioned  in  it  left  with  him;  but  that,  several 
years  before  the  indorsement  of  the  note  to  Wise,  he.  Wise,  had  de- 
livered back  the  deeds  to  the  defendant.  It  was  objected,  on  the  part 
of  the  defendant,  that  the  latter  stamp  was  unavailable,  as  having  been 
made  by  the  commissioners  without  authority  ;  that,  even  supposing 
the  commissioners  had  authority  to  stamp  a  promissory  note  after  it 
was  made,  yet  an  assignment  stamp  was  also  requisite  to  enable  an 
assignee  to  sue  upon  this  instrument,  and  that  it  was  an  agreement 
and  equitable  mortgage,  and  not  a  promissory  note  assignable  under 
Stat.  3  &  4  Anne,  c.  9,  §  1.  The  Lord  Chief  Baron  received  the 
note  in  evidence,  but  reserved  leave  to  move  to  enter  a  nonsuit.  The 
case  went  to  the  jury  on  some  disputed  facts  respecting  the  consider- 
ation, and  the  plaintiff  had  a  verdict. 

Whitehurst  now  moved  for  a  rule  to  show  cause  why  a  nonsuit 
should  not  be  entered,  or  a  new  trial  had  for  misdirection.  First,  the 
commissioners  had  no  authority  to  aifix  the  £2  mortgage  stamp  after 
the  note  was  made,  if  the  instrument  is  to  be  considered  a  promissory 
note.  By  Stat.  23  Geo.  III.  c.  49,  §pl4,  and  Stat.  31  Geo.  III.  c.  25, 
§  19,  the  paper  upon  which  promissory  notes  are  drawn  must  be  stamped 
befoi'o  the  note  is  made.  And  by  the  latter  statute  the  commissioners 
are  e.^cpressly  prohibited  from  stamping  any  paper,  &o.,  upon  which  a 
promissory  note  shall  be  written  ;  and  a  note  not  duly  stamped  is  not 
available  in  law  or  equity.  Stat.  37  Geo.  III.  c,  136,  §  1,  enables  the 
commissioners  to  stamp  certain  instruments  after  they  are  executed, 
upon  the  payment  of  a  penalty  ;  but  that  statute  expressly  excepts  the 
paper  upon  which  promissory  notes  may  be  written.  The  commis- 
sioners, therefore,  had  no  authority  to  affix  any  stamp  upon  this  paper 
upon  which  a  promissory  note  had  before  been  written.  And  §  5 
of  the  act  does  not  apply  to  a  note  which,  when  made,  had  not  any 
stamp  of  the  proper  amount.  Green  v.  Davies,^  Butts  v.  Swan.^  The 
regulations  of  former  statutes  on  this  subject  are  made  applicable  to 
the  present  stamp  act,  55  Geo.  III.  c.  184,  by  §  8  of  that  act.  But, 
secondly,  assuming  that  the  commissioners  had  authority  to  affix  the  £2 

14B.  &C.  235.  2  2B.  &B.78. 
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mortgage  stamp  after  the  note  was  made,  and  that  that  stamp 
would  have  been  sufficient  (Stat.  55  Geo.  III.  c.  184,  sched.  part  1, 
Mortgage)  if  the  payee  of  the  note  himself  had  sued  upon  the  note, 
yet,  as  the  security  has  been  assigned  over,  an  additional  stamp  of  £1 
15s.  was  necessary  (Stat.  3  Geo.  IV.  c.  117,  §  2)  ;  for  the  assignment  of 
the  note  is  an  assignment  of  the  equitable  mortgage  contained  in  the 
note.  Thirdly,  this  was  not  an  assignable  promissory  note,  under  Stat. 
3  &  4  Anne,  c.  9,  §  1.  It  was  an  agreement,  by  which  the  maker 
undertook  to  pay  Johnson  the  sum  mentioned  in  the  note ;  and  John- 
son undertook,  on  such  payment,  to  deliver  back  the  deeds.  While 
the  instrument  was  in  the  hands  of  the  payee,  the  maker  was  entitled 
to  require  the  redelivery  of  the  deeds  upon  the  payment  of  the  money, 
and  was  not  bound  to  pay  if  that  redelivery  were  refused.  It  never 
could  have  been  the  intention  of  the  parties  that  Johnson  should 
have  a  right  to  hand  over  the  defendant's  title-deeds,  and  that  they 
should  pass  from  hand  to  hand  ;  nor  could  Johnson  transfer  the 
note  without  the  deeds ;  for  the  defendant  had  a  right  to  insist  upon 
the  delivery  of  the  deeds  from  the  person  who  had  the  note.  It  can 
make  no  difference  that  the  deeds  had  been  delivered  up  to  the  defend- 
ant before  the  indorsement ;  for  a  note  which  is  not  transferable  at  the 
time  it  is  made  is  not  rendered  so  by  any  subsequent  event.  Hill  v.  Hal- 
ford.^  The  present  plaintiff  cannot  be  in  a  better  situation  than 
Johnson.  An  agreement  to  pay  money  on  redelivery  of  deeds  cannot 
constitute  a  promissory  note  under  the  statute  of  Anne,  any  more  than  a 
conditional  order  to  pay  would  be  a  bill  of  exchange  within  the  custom 
of  merchants :  the  two  securities  are  placed  on  the  same  footing  by 
the  statute.  [Littledale,  J.  In  the  case  of  a  mortgage,  or  a  de- 
posit, the  debt  may  be  sued  for  by  the  mortgagee  without  delivering 
up  the  deeds.  Coleeidgb,  J.  How  can  a  collateral  security  fetter 
the  principal  security  ?]  The  securities  are  given  by  the  same  instru- 
ment ;  and  the  effect  of  the  one  is  therefore  controlled  by  the  other. 
[He  then  commented  upon  the  evidence,  and  upon  the  remarks  made 
upon  it  by  the  Lord  Chief  Baron  to  the  jury.] 

LoED  Dentuan,  C.  J.  With  respect  to  the  admissibility  of  the  note 
in  evidence,  if  it  be  a  promissory  note,  the  stamp  is  right.  And  there 
is  nothing  to  qualify  its  character.  There  is  only  a  memorandum 
added  of  something  else ;  but  that  is  not  imported  into  the  main 
agreement. 

Littledale,  J.  This  is  an  absolute  promissory  note  ;  and  there  is 
no  qualification.  There  is  a  memorandum,  that  deeds  are  deposited 
as  a  collateral  security ;  but,  as  a  note,  the  instrument  is  quite  valid 

1  2  B.  &  P.  413. 
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without  a  mortgage  stamp.     Besides,  the  restriction,  which  prohibits 

stamping  a  promissory  note  after  it  is  made,  applies  only  to  the  promis- 
sory note  stamp.  The  fact  that  an  instrument,  which,  in  the  character 
of  a  mortgage,  may  be  stamped  after  it  is  made,  contains  also  a  prom- 
issory note,  amounts  to  nothing.  The  meaning  of  the  legislature 
was,  merely,  that  parties  should  not  take  their  chance  on  a  promis- 
sory note  by  delaying  the  stamping  till  they  wanted  to  produce  it  in 
evidence  as  a  promissory  note ;  but  that  does  not  prevent  a  mort- 
gage, which  happens  also  to  be  a  promissory  note,  from  having  a 
mortgage  stamp  put  on  after  it  is  made.  Butts  v.  Swan  ^  was  a 
very  different  case.  There  the  agreement  stamp,  put  on  after  the  in- 
strument was  made,  was  held  insufficient,  because  the  order  to  pay  the 
money  was  so  incorporated  with  the  instrument  that  the  latter  could 
not  be  used  without  calling  in  aid  its  operation  as  a  promissory  note. 
We  need  not  enter  into  the  question,  whether  it  be  necessary  that 
there  should  be  an  assignment  stamp.  I  do  not  know  that  an  as- 
signee of  this  instrument  could  at  law  avail  himself  of  it,  against 
the  maker,  as  a  mortgage. 

Patteson,  J.  This  is  not  the  less  a  promissory  note,  from  its  being 
also  an  agreement  of  another  kind.  The  cases  cited  by  Mr.  White- 
hurst  apply  merely  where  there  has  been  no  promissory  note  stamp 
before  the  making. 

CoLERiDGB,  J.  If  this  be  a  promissory  note,  no  difficulty  remains. 
It  is  not  the  less  a  promissory  note,  from  a  memorandum  of  another 
kind  being  added,  importing  that  a  collateral  security  has  also  been 
given. 

The  court  took  time  for  consideration  as  to  the  other  grounds  of 
motion ;  and  afterwards  (May  5th)  the  rule  was  He/used.'^ 

1  2B.  &B.  78. 

2  Tancourt  v.  Thome,  9  Q.  B.  312 ;  Brill  v.  Crick,  1  M.  &  W.  232 ;  Trotter  v. 
Shell,  Mor.  Diet.  Decis.  1402  ;  Fleckner  v.  V.  S.  Bank,  8  Wheat.  338  ;  Early  v.  Mc- 
Cart,  2  Dana,  414 ;  Maskell  v.  Haifleigh,  8  La.  An.  457  ;  Nott  v.  Watson,  11  La.  An. 
664 ;  Treat  v.  Cooper,  22  Me.  203  ;  Union  Ins.  Co.  u.  Greenleaf ,  64  Me.  123  ;  Bran- 
ning  V.  Markham,  12  All.  454 ;  Taylor  v.  Curry,  109  Mass.  36  ;  Wright  v.  Irwin,  33 
Mich.  32 ;  Matthews  v.  Crosby,  56  N.  H.  21 ;  EUet  v.  Britton,  6  Tex.  229  ;  Ward  v. 
Perxigo,  33  Wis.  143,  accord.  —Ed. 
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A.  LEONARD  v.  MASON. 

In  the  Supreme  Court  of  Judioatueb,  New  Yoek,  Ootobee,  1828. 

[Reported  in  1  Wendell,  522.] 

Eeeoe  from  the  Onondaga  Common  Pleas.  A.  Leonard  sued  Mason 
in  a  justice's  court,  on  an  order  for  the  payment  of  money  accepted  by 
Mason.  The  plaintiff  held  a  promissory  note  against  one  N.  Leonard 
for  $34.48,  underneath  which  was  written  an  order  or  bill  of  exchange, 
in  these  words  :  — 

"  Levi  Mason,  Esq.,  please  pay  the  above  note,  and  hold  it  against 
me  in  our  settlement.  N.  Leonard." 

The  justice  gave  judgment  for  the  defendant,  and  the  plaintiff 
appealed  to  the  Onondaga  Common  Pleas.  On  the  trial  in  that 
court,  the  note,  with  the  order  written  thereunder,  was  produced, 
and  a  presentment  to,  and  a  parol  acceptance  and  promise  to  pay  by, 
the  drawee  proved.  The  Common  Pleas  nonsuited  the  23laintiff,  hold- 
ing the  promise  of  the  defendant  to  be  within  the  Statute  of  Frauds. 

tT.  JR.  Lawrence,  for  plaintiff  in  error.  The  order  was  in  the  nature 
of  a  bill  of  exchange,  and  a  parol  acceptance  was  good.  Cowen's  Tr. 
84 ;  15  Johns.  R.  6  ;  4  Camp.  393  ;  Chitty  on  Bills,  76  ;  2  Wheaton, 
R.  66 ;  Strange,  1000 ;  3  Burr.  1886.  After  acceptance,  the  order 
was  a  chose  in  action,  on  which  an  assignee  might  have  maintained  a 
suit,  on  showing  a  promise  to  pay.     1  Cowen,  13  ;  6  id.  151. 

S.  Davis  Noxon.  This  was  a  promise  to  pay  the  debt  of  another, 
and  therefore  within  the  Statute  of  Frauds,  as  there  was  no  considera- 
tion shown  for  the  promise.  3  Johns.  R.  210  ;  4  id.  422.  The  order 
cannot  be  considered  a  bill  of  exchange.     6  Cowen,  108. 

Gridley,  in  reply.  This  case  is  clearly  distinguishable  from  that  in 
6  Cowen.  The  bill  here  is  not  payable  on  a  contingency.  There  was 
no  difficulty  in  the  taking  up  the  note.  The  bill  and  note  were  on  the 
same  paper. 

By  the  Court,  Savage,  C.  J.  The  only  question  is,  whether  the 
order  which  the  defendant  accepted  is  a  good  bill  of  exchange  :  if  so, 
a  parol  acceptance  is  good.  It  is  supposed  that  this  case  depends  on 
the  same  principles  as  the  case  of  Cook  v.  Satterlee  &  Satterlee.''  The 
rule  there  recognized  is  that  a  bill  of  exchange  must  be  for  the  pay- 
ment of  money,  and  nothing  else.  In  that  case,  the  drawees  were 
required  to  pay  a  certain  sum  of  money,  and  take  up  a  note  given  by 
the  drawer  to  a  third  person.  Here  it  is  to  pay  a  note,  which  is 
referred  to  merely  to  ascertain  the  amount ;  ^  and  the  retaining  the 

1  6  Cowen,  108.  2  See  Commw.  Ins.  Co.  e.  Wliitney,  1  Met.  21.  —  Ed. 
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note  as  a  voucher  is  no  more  the  performance  of  another  act  beside 
the  payment  of  the  money,  than  the  retaining  the  order  itself  for  the 
same  purpose. 

The  Court  erred.     The  judgment  must  be  reversed,  and  a  venire  de 
novo  is  awarded  to  Onondaga  Common  Pleas.^ 


OVERTON  V.  TYLER  and  Another. 
In  the  Supreme  Court,  Pennsylvania,  Jult  Term,  1846. 

[Reported  in  3  Barr,  346.] 

In  error  from  Common  Pleas  of  Bradford  County. 

July  15.  This  was  a  feigned  issue,  directed  to  test  the  right  of  the 
parties  to  the  proceeds  of  a  sheriff's  sale  of  the  personal  property  of 
L.  Smith,  in  which  a  special  verdict  was  found,  in  substance,  as  follows  : 
L.  Smith  drew  a  promissory  note,  falling  due  June  30,  1845,  for  dis- 
count at  bank,  which  was  indorsed  for  him  by  Tyler  et  al.  as  sure- 
ties. While  this  note  was  maturing,  he  gave  to  Tyler  the  following 
instrument :  — 
«  $1,000.  Athens,  Feb.  15,  1845. 

''  For  value  received,  I  promise  to  pay  Francis  Tyler  and  Levi  West- 
brook  or  bearer  one  thousand  dollars,  with  interest,  by  the  first  day  of 
June  next.  And  I  do  hereby  authorize  .any  attorney  of  any  court  of 
record  in  Pennsylvania  to  appear  for  me,  and  confess  judgment  for  the 
above  sum  to  the  holder  of  this  single  bill,  with  costs  of  suit,  —  hereby 
releasing  all  errors,  and  waiving  stay  of  execution  and  the  right  of 
inquisition  on  real  estate ;  also  waiving  the  right  of  having  any  of  my 
property  appraised  which  may  be  levied  upon  by  virtue  of  any  execu- 
tion issued  for  the  above  sum.  L.  Smith." 

This  was  to  secure  them  as  indorsers  of  the  above-mentioned  note. 

On  this,  a  judgment  was  entered  on  the  10th  of  March  ;  and  an 
execution  was  left  with  the  sheriff  on  the  2d  of  June.  Under  this,  the 
money  was  paid  into  court  arising  from  the  sale  of  personal  property. 
Prior  to  the  sale,  which  was  on  the  2d  and  3d  of  July,  Overton  left 
with  the  sheriff  an  execution  on  a  judgment  in  his  favor.  The  jury 
found  that  Tyler  had  paid  the  first-mentioned  note,  after  protest,  and 
on  or  before  the  3d  of  July. 

The  Court  (CoNYNGHAM,  p.  J.)  gave  judgment  for  Tyler ;  and  this 
writ  of  error  issued. 

1  Conf.  Cook  V.  Satterlee,  6  Cow.  108.  —  Ed. 
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Case  and  Overton,  for  plaintiff  in  error.  The  days  of  grace  are  part 
of  the  contract.  1  Pet.  S.  C.  Rep.  25  ;  Thomas  v.  Shoemaker.^  Nor 
will  the  fact  that  a  warrant  of  attorney  is  attached  alter  or  in  any  way 
affect  that  right :  it  is  to  be  construed  as  if  the  note  and  the  warrant 
were  distinct  instruments.  A  suit,  then,  not  being  maintainable  be- 
fore the  5th  of  June,  of  course  no  execution  could  issue  for  the  same 
debt  at  an  earlier  period. 

JElwell  and  Williston,  contra,  contended  that,  by  the  agreement,  the 
judgment  was  to  be  entered  as  for  an  amount  due  on  the  1st  of  June, 
and  that  the  character  of  the  note,  if  such  it  was,  merged  in  that  con- 
tract. But  there  never  was  a  privilege  of  the  days  of  grace  :  the 
judgment  could  not  pass  from  hand  to  hand;  and  subsequent  holders 
would  certainly  be  bound  to  defalk  any  payments  made  on  account  of 
the  judgment.  These  are  principles  irreconcilable  with  the  rules  regu- 
lating commercial  paper.  3  Penn.  Rep.  374  ;  1  Watts,  135  ;  1  Miles, 
162  ;  6  Johns.  Ch.  Rep.  281 ;  2  Term  Rep.  640. 

Gibson,  C.  J.  No  case  like  the  present,  nor  any  thing  from  which  a 
principle  applicable  to  it  can  be  drawn,  is  found  in  the  books.  The 
note  is  for  the  payment  of  money :  it  is  payable  to  bearer,  and  it  is 
payable  absolutely  ;  yet  it  is  obvious  that  it  was  not  intended  to  be 
negotiable  in  a  commercial  sense,  and  that  the  maker  was  not  to  have 
the  usual  days  of  grace.  The  debt  is  still  between  the  original  par- 
ties ;  and  the  contract  by  which  it  was  created  is  to  be  interpreted, 
like  any  other,  by  their  actual  meaning.  If  they  meant  to  make,  not 
a  promissory  note  within  the  statute  of  Anne,  but  a  special  agree- 
ment, with  power  to  enter  up  judgment  on  it,  they  are  bound  by  the 
result  as  they  themselves  viewed  it.  Such  is  one  of  the  principles  of 
Patterson  v.  Poindexter  and  Boker  v.  Hazard,^  in  which,  however, 
there  was  no  express  promise.  Nor  would  a  subsequent  holder  take 
the  paper  on  any  other  terms  than  those  expressed  in  it.  It  has  in  it 
all  the  parts  of  a  promissory  note ;  but  it  has  more :  it  contains  not 
only  a  warrant  to  confess  judgment  with  a  release  of  errors,  but  an 
agreement  to  waive  appraisement  and  stay  of  execution.  But  a  nego- 
tiable bill  or  note  is  a  courier  without  luggage.  It  is  a  requisite  that 
it  be  framed  in  the  fewest  possible  words,  and  those  importing  the 
most  certain  and  precise  contract ;  and,  though  this  requisite  be  a 
minor  one,  it  is  entitled  to  weight  in  determining  a  question  of  inten- 
tion. To  be  within  the  statute,  it  must  be  free  from  contingencies  or 
conditions  that  would  embarrass  it  in  its  course  ;  for  a  memorandum 
to  control  it,  though  indorsed  on  it,  would  be  incorporated  with  it,  and 
destroy  it.     But  a  memorandum  which  is  merely  directory  or  col- 

1  6  Watts  &  Serg.  179.  2  6  Watts  &  Serg.  231. 
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lateral  will  not  affect  it.  The  warrant  and  stipulations  incorporated 
with  this  note  evince  that  the  object  of  the  parties  was  not  a  general, 
but  a  special  one.  Payment  was  to  be  made,  not  as  is  usual,  at  so 
many  days  after  date,  but  at  a  distant  day  certain  :  yet  the  negotiabil- 
ity of  the  note,  if  it  had  any,  as  well  as  its  separate  existence,  was 
instantly  liable  to  be  merged  in  a  judgment,  and  its  circulation  ar- 
rested by  the  debt  being  attached  as  an  encumbrance  to  the  maker's 
land ;  and  it  was  actually  merged  when  it  had  nearly  three  months  to 
run.  Now  it  is  hard  to  conceive  how  the  commercial  properties  of  a  bill 
or  note  can  be  extinguished  before  it  has  come  to  maturity.  That  is 
not  all.  A  warrant  to  confess  judgment,  not  being  a  mercantile  instru- 
ment, or  a  legitimate  part  of  one,  but  a  thing  collateral,  would  not 
pass  by  indorsement  or  delivery  to  a  subsequent  holder ;  and  a  cu- 
rious question  would  be,  whether  it  would  survive  as  an  accessory  sepa- 
rated from  its  principal,  in  the  hands  of  the  payee  for  the  benefit  of 
his  transferee.  I  am  unable  to  see  how  it  could  authorize  him  to  enter 
up  judgment,  for  the  use  of  another,  on  a  note  with  which  he  had 
parted.  But  it  may  be  said  that  his  transfer  would  be  a  waiver  of  the 
warranty  as  a  security  for  himself  or  any  one  else,  and  that  subse- 
quent holders  would  take  the  note  without  it.  The  principle  is  cer- 
tainly applicable  to  a  memorandum  indorsed  after  signing,  or  one 
written  on  a  separate  paper.  But  the  appearance  of  paper,  with  such 
unusual  stipulations  incorporated  with  it,  would  be  apt  to  startle  com- 
mercial men  as  to  their  effect  on  the  contract  of  indorsement,  and 
make  them  reluctant  to  touch  it.  All  this  shows  that  these  parties 
could  not  have  intended  to  impress  a  commercial  character  on  the 
note,  dragging  after  it,  as  it  would,  a  train  of  special  provisions,  which 
would  materially  impede  its  circulation.  As  it  was  not  a  negotiable 
note  within  the  statute,  the  usual  days  of  grace  could  not  be  added  to 
the  ostensible  day  of  payment ;  and,  as  the  judgment  was  ripe  at  the 
expiration  of  that  day,  the  execution  was  sustained  by  it,  and,  being 
prior  in  delivery  to  the  sheriff,  was  entitled  to  priority  of  satisfaction. 

Judgment  affirmed} 

1  "  Pee  Curiam.  This  case  does  not  differ  in  the  least  degree  from  that  in  Over- 
ton V.  Tyler  c(  al.,  3  Barr,  346,  in  which  it  was  held  that  such  a  judgment-note  was 
not  a  negotiable  instrument  under  the  law-merchant.  Indeed,  the  note  in  this  in- 
stance has  some  proyisions  in  it  not  in  that  in  Overton  v.  Tyler.  The  reference  made 
by  Read,  J.,  in  Zimmerman  v.  Anderson,  17  P.  F.  Smith,  421,  to  the  case  of  Osborn 
o.  Hawley,  19  Ohio,  130,  was  ar^uenrfo,  and  only  to  show  how  far  the  rule  as  to  non-nego- 
tiable paper  had  been  relaxed  in  other  States.  But  he  clearly  did  not  intend  to  admit 
its  authority ;  for  he  proceeded  to  distinguish  the  case  before  hini  from  our  own  case 
of  Overton  v.  Tyler,  without  questioning  the  authority  of  the  latter.  The  note  in 
this  case  was  not  negotiable  by  reason  of  the  warrant  of  attorney  contained  in  it." 
Sweeney  v.  Thickstun,  77  Pa.  134. 

Osborn  v.  Hawley,  19  Ohio,  130,  contra. — Ed, 
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ARNOLD    V.    THE    ROCK   RIVER    VALLEY    UNION    R.R. 
CO.,  HYATT   SMITH,   Am)  J.   BODWELL   DOE. 

In  the  Supeeioe  Couet,  City  of  New  Yoek,  Jantjaet,  1856. 

[Reported  in  5  Duer,  207.] 

This  action  came  before  the  court  on  an  appeal  from  a  judgment  in 
favor  of  the  plaintiff.  It  was  tried  before  Oakley,  C.  J.,  and  a  jury, 
on  the  19th  of  March,  1855, 

The  action  was  brought  upon  an  instrument  in  the  words  and 
figures  following,  viz. :  — 

"  $5,000.  New  Yoek,  Jan.  31,  1853. 

"  Six  months  after  date,  the  Rock  River  Valley  Union  Railroad 
Company  promises  to  pay  to  the  order  of  A.  Hyatt  Smith  and  J.  Bod- 
well  Doe,  for  value  received,  at  the  Hanover  Bank  of  this  city,  five  thous- 
and dollars,  having  deposited  with  Elisha  Peck,  as  collateral  security 
and  pledge  for  the  payment  of  this  note,  ten  bonds  of  the  said  railroad 
company,  of  one  thousand  dollars  each,  numbered  as  follows  —  758, 
759,  760,  761,  762,  763,  776,  783,  784,  786  — and  we  hereby  give  the 
said  Peck  full  power  and  authority,  on  the  non-payment  of  this  note  at 
maturity,  or  at  any  time  thereafter,  to  sell  said  bonds  at  the  broker's 
board,  in  this  city,  or  at  public  or  private  sale,  or  so  many  as  shall  pay 
this  note,  on  giving  six  days'  notice,  by  advertising  in  the  'Journal  of 
Commerce,'  in  this  city,  and  apply  the  proceeds  of  said  bonds  to  the 
payment  of  this  note ;  and  in  case  the  proceeds  thereof,  after  paying 
the  principal  and  interest  due  thereon,  with  all  expenses  of  sale,  shall 
be  insufScient,  we  hold  ourselves  bound  to  pay  the  balance  on  demand. 

"  A.  Hyatt  Sshth,  Fresident. 
[l.s.]  "  Wm.  a.  Laweence,  Secretary."  " 

The  plaintiff  having  rested  upon  producing  this  document,  the 
counsel  of  the  defendants  moved  for  a  nonsuit,  on  the  grounds  :  — 

That  the  instrument  given  in  evidence  was  not  a  promissory  note, 
but  an  agreement,  on  the  part  of  the  company,  to  pay  the  difference 
between  what  the  bonds  might  bring  on  a  sale  and  $5,000,  should  the 
proceeds  of  such  sale  be  less  than  that  sum,  and  the  expenses  of  the 
sale  ;  and  that  the  defendants.  Smith  and  Doe,  were  not  liable  thereon. 

The  Judge  denied  the  motion,  and  exceptions  were  duly  taken. 

A  verdict  was  then  taken  for  the  plaintiff  for  $5,570.27,  the  amount 
of  the  note  and  interest,  on  which  judgment  was  entered. 

1  See  supra,  p.  19,  note  4.  — Ed. 
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The  defendants  appealed  from  the  judgment. 

J.  E.  Develin,  for  appellants. 

S.  M.  Mather^  for  respondent. 

By  the  Court,  Boswoeth,  J.  The  objection,  that  the  instrument 
sued  upon  is  not  a  negotiable  promissory  note,  is  deserving  of  more 
consideration. 

"We  do  not  think  there  is  any  thing  in  the  objection  that  it  is,  in 
effect,  a  contract  to  pay  the  difference  between  the  amount  of  the 
proceeds  of  the  bonds,  after  a  sale  thereof,  and  the  amount  of  the 
note.  The  holder  is  not,  by  its  terms  or  legal  effect,  precluded  from 
suing  upon  it,  until  after  the  bonds  shall  have  been  sold.  When  the 
day  of  payment  had  passed,  his  right  of  action  was  perfect,  and  a 
recovery  might  be  had  against  all  the  parties  for  the  whole  amount, 
if  there  was  no  objection  to  a  recovery,  except  the  one  that  the  bonds 
had  not  been  sold. 

The  only  important  question  is  this  :  Is  an  entire  contract,  part  of 
which  is  in  form  a  good  promissory  note,  but  which  also  contains  a 
special  contract,  in  relation  to  the  money  promised  to  be  paid,  a  good 
promissory  note,  negotiable  by  statute,  as  to  so  much  of  the  contract 
as  is,  in  form,  a  promissory  note. 

By  this  instrument,  ten  bonds  are  pledged  as  security  for  the  pay- 
ment of  the  $5,000.  By  it,  Elisha  Peck  is  made  a  trustee,  to  hold  and 
sell  the  bonds,  and  apply  the  proceeds.  The  mode  of  sale  is  agreed 
upon  ;  and,  on  pursuing  the  mode  specified,  the  maker  agrees  to  pay 
the  balance  that  may  remain,  after  applying  the  proceeds  in  satisfac- 
tion of  all  expenses  of  the  sale,  and  in  reduction  of  the  principal  and 
interest  due  thereon.     See  Allen  v.  Dykers  &  Alstyne.' 

The  terms  of  this  contract  do  not  modify  that  part  which  contains 
a  promise  to  pay,  absolutely,  to  the  order  of  the  persons  named  in  it, 
a  sum  certain,  and  on  the  day  specified. 

The  only  objection  is  that  it  contains  a  contract,  collateral  to  the 
promise  to  pay  the  $5,000,  by  which  the  maker  of  the  paper  may  be 
subjected  to  a  liability,  which  the  law  would  not  impose,  upon  the 
mere  fact,  of  a  deposit  of  the  bonds  as  collateral  security,  without 
any  special  agreement  as  to  the  manner  of  selling  them. 

It  will  hardly  be  pretended  that,  in  the  absence  of  any  special 
agreement,  the  pledgee  of  stocks,  deposited  as  security  for  the  pay- 
ment of  a  note  of  the  pledgor,  discounted  by  him,  could  sell  in  the 
manner  and  upon  the  notice  specified  in  this  contract,  and  apply  the 
proceeds,  first,  to  pay  all  expenses  of  such  a  sale,  and  the  residue  on 
account  of  the  pi-incipal  and  interest,  and  then,  as  a  matter  of  course, 
recover  the  balance  due  on  the  note.     The  pledgor  of   the   stocks 

1  3  Hill,  593. 
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would  not  be  concluded  by  a  sale  made  in  such  a  manner,  and  on 
Buch  a  notice,  in  the  absence  of  any  special  contract  in  relation  to  it. 

It  cannot  properly  be  said,  therefore,  in  this  case,  as  was  said  in 
Wise  V.  Charlton,  that  the  instrument  recites  or  contains  nothing 
except  what  the  law  would  imply.  In  that  case,  the  note  merely 
recited  the  fact  that  title-deeds  had  been  deposited  as  security. 

The  essentials  of  a  negotiable  promissory  note,  as  stated  in  ele- 
mentary books  and  in  adjudged  cases,  are  that  it  must  be  payable  at 
all  events,  not  dependent  on  any  contingency,  nor  payable  out  of  a 
particular  fund;  and  that  it  must  be  for  the  payment  of  money  only, 
and  not  for  the  performance  of  any  other  thing,  or  in  the  alternative. 
Cook  V.  Satterlee.' 

In  Bolton  v.  Dugdale,^  the  instrument  was,  in  form,  a  promissory 
note,  as  to  a  promise  to  pay  £30  and  interest.  By  it,  the  maker  also 
promised  to  pay  a  sum,  which  was  uncertain,  to  a  third  person,  in  part 
of  interest,  and  "  the  remaining  stock  and  interest,''  or  the  balance,  on 
demand.  This  was  held  not  to  be  a  promissory  note.  The  sum  pay- 
able to  the  third  person  being  uncertain  left  the  sum  payable  to  the 
payee  uncertain.  That  case,  therefore,  does  not  touch  the  proposi- 
tion, that  a  note  ceases  to  be  negotiable,  because  it  contains  a  collateral 
contract,  in  no  way  modifying  the  terms  or  legal  effect  of  that  part 
which  by  itself  is  a  promissory  note. 

In  Davies  v.  Wilkinson,^  the  instrument  contained  a  promise  to  pay 
to  Charles  Davies  or  order  £695,  in  four  instalments,  one  of  £200, 
and  two  £150  each,  and  one  of  a  £100,  at  times  specified,  and  the 
remaining  £95  was  to  go  as  a  set-off  against  certain  matters  specified. 
The  court  held  it,  in  form,  not  a  promissory  note,  as  to  the  sum  of  £600. 

Lord  Denman  said  :  "  It  is  a  note  up  to  a  certain  point,  but  it  ends, 
'  £95  to  go  as  a  set-off  for  an  order  of  Mi-.  Reynolds  to  Mr.  Thomp- 
son, and  the  remainder  of  his  debt,  owing  from  C.  Davies  to  him.'  I 
think  that  takes  from  it  the  character  of  a  promissory  note,  and 
makes  it  an  agreement." 

Littledale,  J.  To  be  a  promissory  note,  the  writing  should  be 
one  entire  instrument.  Here  the  instrument,  as  to  £95,  is  not  a 
promissory  note. 

Patteson,  J.  This  is  an  instrument  to  pay  £695,  in  the  whole, 
by  the  means  stated.  The  £95  was  not  to  be  paid  to  Davies,  and 
could  not  be  payable  to  his  indorsee  :  the  instrument,  therefore,  was 
not  a  promissory  note. 

There  may  be  said  to  be  this  difference  between  that  case  and  the 
present.    In  that  case,  the  whole  sum  promised  to  be  paid  was  not 

1  6  Cow.  108.  ^  4  Barn.  &  Ad.  617.  »  10  Ad.  &  E.  98. 
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payable  to  the  payee  named  in  it,  or  to  his  order,  or  to  bearer.  Part 
of  an  entire  sum  promised  to  be  paid  was  not  payable  in  money,  nor 
to  the  person  to  whose  order  the  residue  was  made  payable.  In  this 
case,  the  whole  sum  is  payable  in  money  absolutely,  and  to  the  order 
of  two  of  the  defendants. 

In  Storm  t\  Stirling,  the  question  was  raised  upon  an  instrument  in 
terms  very  much  like  those  of  the  one  now  under  consideration.  The 
court,  after  stating  the  arguments  for  and  against  the  proposition,  that 
the  instrument  was  a  promissory  note,  forbore  to  decide  the  question. 
It  is  probably  a  just  inference,  that  the  court  was  not  willing  to  ex- 
press an  opinion  that  the  instrument  was  clearly  a  promissory  note, 
unaffected  as  such  by  the  collateral  or  additional  contract  which  it 
contained.  Some  of  the  remarks  of  Lord  Campbell,  however,  indicate 
that  he  inclined  to  that  view  of  its  character. 

In  Willoughby  v.  Comstock,^  an  action  was  brought  by  an  indorsee 
of  an  instrument  very  similar  to  the  one  in  question,  but  less  special 
in  its  provisions,  against  the  maker,  and  a  recovery  was  had ;  but  the 
point  that  it  was  not  negotiable  was  not  tak6n. 

In  the  present  case,  the  collateral  or  additional  contract,  which  the 
instrument  embodies,  relates  solely  to  the  money  promised  to  be  paid. 
It  provides  a  security  for  the  payment  of  the  money,  prescribes  the 
mode  of  converting  the  security,  how  the  proceeds  shall  be  applied, 
and  the  extent  of  the  maker's  liability  under  the  collateral  contract, 
after  the  security  shall  have  been  exhausted  in  the  manner  stipulated. 

If  this  collateral  contract  had  been  written  on  a  separate  instrument, 
although  executed  and  delivered  contemporaneously  with  the  note, 
the  fact  of  its  having  been  so  made  would  not  affect  the  negotiable 
character  of  the  note  itself.  The  pledge  or  collateral  security  for  the 
payment  of  the  note  would  in  equity  belong  to  every  successive  bona 
fide  holder  of  the  note  for  value.  Although,  therefore,  the  indorse- 
ment of  the  note  would  not,  in  law,  transfer  any  title  or  right  to  the 
security  created  by  the  collateral  contract,  yet  in  equity  it  would 
work  such  a  transfer.  As  this  collateral  or  additional  contract  does 
not,  in  any  respect,  modify  any  clause  of  the  note  itself,  nor  affect  in 
any  manner  the  liability  of  any  party  to  it,  as  such  party  (unless  it 
deprives  the  note  of  its  negotiable  character  as  such,  which  is  the 
point  to  be  determined),  we  do  not  see  that  any  ii)jurious  consequences 
can  result  from  holding  that  the  note,  notwithstanding  the  addition 
of  such  contract,  continues  as  to  its  negotiability  unaffected  by  it. 

Such  an  instrument  is  quite  different  from  one  which,  in  addition  to 
a  note  perfect  in  form,  should  contain  a  contract  having  no  relation  to 
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the  money  promised  to  be  paid,  and  wholly  independent  of  it.  If 
the  additional  contract  was  for  the  sale  or  leasing  of  land,  or  the  sale 
or  exchange  of  personal  property,  or  related  to  any  other  distinct  and 
independent  subject,  there  would  be  many  reasons  for  declaring  the 
instrument  not  negotiable,  which  can  have  no  application  to  that 
under  consideration. 

Instruments  like  the  present  are  of  common  use.  The  persons 
indorsing  them  undoubtedly  intend  to  stand  in  the  position,  and  to 
incur  the  liabilities  of  indorsers  of  commercinl  paper,  and  if  charged 
at  all,  to  be  charged  by  the  means  by  which  the  liability  of  all  in- 
dorsers becomes  fixed.  Allowing  an  instrument,  like  that  in  suit,  to 
be  treated  and  enforced  as  a  negotiable  note,  cannot  be  made  a  pre- 
cedent for  holding  instruments  negotiable,  which,  in  addition  to  con- 
taining a  promise  for  the  absolute  payment  of  money,  contain  promises 
for  the  performance  of  other  acts,  having  no  reference  to  or  connec- 
tion with  the  money  promised  to  be  paid. 

We  are  of  the  opinion  that  the  plaiutifi"  is  entitled  to  enter  a  judg- 
ment on  his  verdict.^ 


HODGES  V.  SHULER  and  Anothee, 
In  the  Coubt  op  Appeals,  New  Yoek,  Sbptembbk,  1860. 

[Reported  in  22  New  York  Reports,  114.] 

Appeal  from  the  Supreme  Court.    The  action  was  against  the  de- 
fendants as  indorsers  of  the  following  instrument  or  note  :  — 
"eutland  and  buelington  eaileoad  company. 

"No.  253.  $1,000. 

"  Boston,  April  1,  1850. 
"  In  four  years  from  date,  for  value  received,  the  Rutland  and  Bur- 
lington Railroad  Company  promises  to  pay,  in  Boston,  to  Messrs. 
W.  S.  &  D.  W.  Shuler,  or  order,  $1,000,  with  interest  thereon,  payable 
semi-annually,  as  per  interest  warrants  hereto  attached,  as  the  same 
shall  become  due  ;  or  upon  the  surrender  of  this  note,  together  with 
the  interest  warrants  not  due  to  the  treasurer,  at  any  time  until  six 
months  of  its  maturity,  he  shall  issue  to  the  holder  thereof  ten  shares 
in  the  capital  stock  in  said  company  in  exchange  therefor,  in  which 
case  interest  shall  be  paid  to  the  date  to  which  a  dividend  of  profits 

'  Knipper  v.  Chase,  7  Iowa,  145 ;  Haynes  v.  Beckman,  6  La.  An.  224 ;  Collins 
V.  Bradbury,  64  Me.  37,  accord.  —  Ed. 
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shall  have  been  previously  declared,  the  holder  not  being  entitled  to 
both  interest  and  accruing  profits  during  the  same  period. 

"  Sam.  Henshaw,  Treasurer. 
" T.  FoLLETT,  President" 

At  the  time  the  suit  was  brought,  there  was  an  unpaid  interest  war- 
rant attached,  and  which  was  attached  at  the  time  of  indorsement. 

The  answer  of  the  defendants  put  in  issue  none  of  the  allegations 
in  the  complaint  except  those  in  respect  to  presentment,  notice  and 
protest.^ 

The  court  decided  that  the  pl.aintiff  was  entitled  to  recover  against 
the  defendants,  and  gave  judgment  accordingly.  The  defendants  ex- 
cepted to  the  decision,  as  follows  :  — 

The  court  erred  in  deciding  that  the  defendants  were  liable  upon 
the  instrument  set  forth  in  the  complaint  by  their  indorsement. 

The  Supreme  Court  affirmed  the  judgment;  and  the  defendants 
appealed  to  this  court. 

John  K.  Porter,  for  the  apjiellant. 

John  B.  Gale,  for  the  respondent. 

Weight,  J.  The  single  question  is,  whether  the  defendants  can  be 
held  as  indorsers.  It  is  insisted  that  they  cannot  for  the  reasons : 
1st,  That  the  instrument  set  out  in  the  complaint  is  neither  in  terras 
nor  legal  effect  a  negotiable  promissory  note,  but  a  mere  agreement ; 
the  indorsement  in  blank  of  the  defendants  operating,  if  at  all,  only  as 
a  mere  transfer,  and  not  as  an  engagement  to  fulfil  the  contract  of  the 
railroad  company  in  case  of  its  default ;  and,  2d,  That,  if  it  be  a  note, 
the  notice  of  its  dishonor  was  insufficient  to  charge  the  defendants  as 
indorsers. 

Whether  the  blank  indorsement  of  the  defendants  imports  any  bind- 
ing contract  depends  on  the  law  of  Massachusetts ;  in  which  State  it 
is  to  be  assumed,  from  the  facts  in  the  case,  that  the  original  instru- 
ment and  indorsement  were  made.  But  the  law  of  Massachusetts  does 
not  differ  from  that  of  this  State,  or  of  England,  in  any  particular 
material  to  the  present  inquiry.  In  Massachusetts  there  has  been  ap- 
parently a  relaxation  of  the  common-law  rule  so  far  as  to  extend  the 
remedy  against  indorsers  to  notes  payable  absolutely  in  a  medium 
other  than  cash  ;  but  in  all  other  respects  the  legal  rules  applicable  to 
negotiable  paper  are  the  same  in  that  State  as  in  our  own. 

The  instrument  on  which  the  action  was  brought  has  all  the  essential 
qualities  of  a  negotiable  promissory  note.  It  is  for  the  unconditional 
payment  of  a  certain  sum  of  money,  at  a  specified  time,  to  the  payee's 
order.  It  is  not  an  agreement  in  the  alternative,  to  pay  in  money  or 
railroad  stock.     It  was  not  optional  with  the  makers  to  pay  in  money 

'  See  supra,  p.  19,  note  4.  —  Ed. 
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or  stock,  and  thus  fulfil  their  promise  in  either  of  two  specified  ways 
In  such  case,  the  promise  would  have  been  in  the  alternative.  The 
possibility  seems  to  have  been  contemplated  that  the  owner  of  the 
note  might,  before  its  maturity,  surrender  it  in  exchange  for  stock, 
thus  cancelling  it  and  its  money  promise  ;  but  that  promise  was  never- 
theless absolute  and  unconditional,  and  was  as  lasting  as  the  note 
itself.  In  no  event  could  the  holder  require  money  and  stock.  It 
was  only  upon  a  surrender  of  the  note  that  he  was  to  receive  stock ; 
and  the  money  payment  did  not  mature  until  six  months  after  the 
holder's  right  to  exchange  the  note  for  stock  had  expired.  We  are  of 
the  opinion  that  the  instrument  wants  none  of  the  essential  requisites 
of  a  negotiable  promissory  note.  It  was  an  absolute  and  unconditional 
engagement  to  pay  money  on  a  day  fixed  ;  and  although  an  election 
was  given  to  the  promisees,  upon  a  surrender  of  the  instrument  six 
months  before  its  maturity,  to  exchange  it  for  stock,  this  did  not  alter 
its  character,  or  make  the  promise  in  the  alternative,  in  the  sense  in 
which  that  word  is  used  respecting  promises  to  pay.  The  engagement 
of  the  railroad  company  was  to  pay  the  sum  of  $1,000  in  four  years 
from  date  ;  and  its  promise  could  only  be  fulfilled  by  the  payment  of 
the  money  at  the  day  named. 

The  judgment  of  the  Supreme  Court  should  be  affirmed. 

All  the  judges  agreed  that  the  instrument  in  suit  was  a  promissory 
note.  Denio  and  Welles,  JJ.,  dissented  on  the  ground  that  the 
notice  of  non-payment  was  insufficient  in  omitting  the  number  upon 
the  margin  of  the  note.  Judgment  affirmed?- 


HOSSTATTER  «.  WILSON. 

Iif  THE  Supreme  Cottet,  New  York,  Febktjaet,  1862. 

[Reported  in  36  Barbour,  307.] 

This  action  was  brought  by  the  plaintiff  as  the  owner  and  holder  of 
four   several  promissory  notes,  made  and  signed  by  the  defendant. 
The  following  is  a  copy  of  one  of  said  notes  :  — 
«  $55.  WiLLiAMSBUEGH,  Dec.  20,  1859. 

"  Four  months  after  date,  I  promise  to  pay  to  the  order  of  M.  W. 
Wilson  fifty-five  dollars,  at  my  store,  No.  134  4th  Street  (or  in  goods 
on  demand),  value  received. 

(Signed)  "M.  W.  Wilson." 

1  Hotchkias  v.  Nat.  Banks,  21  Wall.  354;  Vennilye  v.  Adams,  21  Wall.   138; 
Weld  V.  Sage,  47  N.  Y.  143 ;  Dinsmore  v.  Duncan,  57  N.  Y  573,  accord. 
Leavitt  v.  Blatchford,  17  N.  Y.  521,  540,  545,  contra.  — 'Ed. 
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Said  note  being  indorsed  in  blank  "  M.  W.  Wilson "  and  "  Hoss- 
tatter  &  Henssel."  The  other  notes  bore  the  same  date,  and  were  in 
the  same  form,  but  for  different  amounts,  and  were  all  indorsed  in 
blank  by  M.  W.  Wilson. 

The  complaint  alleged  that  neither  the  plaintiff  nor  any  other 
holder  of  said  notes,  or  any  of  them,  ever  elected  to  take  payment 
thereof  in  goods,  as  provided  therein  ;  that  the  same  are  wholly  due 
and  unpaid,  and  that  the  defendant  was  justly  indebted  to  the  plain- 
tiff thereon,  in  the  amount  of  1295,  being  the  aggregate  amount  of 
said  four  notes,  together  with  interest ;  for  which  sum  the  plaintiff 
demanded  judgment.  The  defendant  demurred  to  the  complaint,  on 
the  ground  that  it  appeared  on  the  face  thereof  that  it  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action.  After  argument,  at 
special  term,  the  demurrer  was  overruled  with  costs  ;  and  the  defend- 
ant appealed. 

JR.  H.  Huntley.,  for  the  appellant. 

Lawton  db  Lamed,  for  the  respondent. 

By  the  Court,  Ingeaham,  P.  J.  The  notes  declared  on  in  this 
action  were  promises  to  pay  the  amounts  therein  mentioned  as  dollars, 
or  in  goods  on  demand.  The  complaint  merely  gives  copies  of  the 
notes,  with  an  averment  that  no  holder  of  the  notes  had  ever  elected 
to  take  payment  in  goods.  The  defendant  demurred  to  the  complaint, 
on  the  ground  that  there  was  no  cause  of  action  stated  therein.  The 
demurrer  was  overruled.  The  decision  of  the  questions  arising  on  the 
demurrer  depends  upon  the  question  whether  the  instrument  is  a 
promissory  note.     If  it  is,  then  the  complaint  is  sufficient. 

The  essential  requisite  of  a  promissory  note  is  that  it  must  be 
payable  in  money  absolutely  and  without  any  contingency.  Such 
payment  must  be  precise  and  certain.  Chitty  on  Bills,  152,  9th  ed. ; 
Story  on  Prom.  Notes,  §  22.  So  a  written  promise  to  pay  the  bearer 
a  certain  sum  of  money  in  goods  is  not  a  valid  promissory  note. 
Story,  §  17  ;  7  John.  321 ;  1  Cow.  691.  If  there  appears  upon  the 
face  of  the  note  any  contingency  which  would  make  it  payable  in  any 
thing  other  than  money,  then  it  does  not  possess  the  negotiable  quali- 
ties of  promissory  notes,  and  becomes  a  mere  contract.  It  is  an  alter- 
native agi-eement  to  pay  a  sura  of  money  or  do  some  other  act.  In 
the  present  case  the  debtor  promises  to  pay  in  money.  He  has  no 
election  to  do  any  thing  else.  If  the  holder  chooses,  he  may  surrender 
the  note  and  receive  goods ;  but  that  rests  entirely  with  himself,  and 
no  choice  is  left  to  the  debtor. 

Upon  the  argument,  my  impressions  were  adverse  to  the  sufficiency 
of  this  complaint;  but  a  late  case  in  the  court  of  appeals  has,  I  think, 
established  a  contrary  doctrine.     In   Hodges  v.   Shuler,  it  was  held 
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that  a  note  of  a  corporation,  for  a  specific  sum,  with  a  fixed  time  for 
payment,  and  containing  the  condition  that  the  holder  might  within 
a  given  time  surrender  the  note,  and  receive  stock  in  lieu  thereof,  was 
a  promissory  note.  This  was  no  other  than  a  note  for  money,  or  in 
case  the  holder  elected,  within  the  time  specified,  to  be  paid  in  stock. 
Wright,  J.,  says  :  "  The  instrument  is  a  promissory  note.  It  is  for  the 
unconditional  payment  of  money,  at  a  specified  time,  to  the  payee's 
order.  It  was  not  optional  with  the  makers  to  pay  in  money  or  stock, 
and  thus  fulfil  their  promise  in  either  of  two  specified  ways  :  in  such 
case,  the  promise  would  have  been  in  the  alternative."  And  again, 
"  Although  an  election  was  given  to  the  promisees  upon  a  surrender  of 
the  instrument  to  exchange  it  for  stock,  this  did  not  alter  its  char- 
acter, or  make  the  promise  in  the  alternative,  in  the  sense  in  which 
that  word  is  used  respecting  promises  to  pay." 

Wliatever  views  I  might  otherwise  entertain  of  this  question,  I 
think  the  decision  last  cited  covers  this  case  and  controls  us  in  the 
disposition  of  this  question. 

It  was  said  that  the  averment  that  no  demand  had  been  made  for 
the  goods  sustained  the  grounds  taken  by  the  defendant.  Upon  that 
point  I  have  no  difiiculty.  The  answer  to  it  is  that  the  averment  is 
unnecessary.  The  matter  was  only  available  as  a  defence  if  the  de- 
mand had  been  made  and  complied  with.  Even  if  the  demand  for 
goods  has  been  made,  the  debtor  would  not  have  been  relieved  from 
his  obligation  to  pay  in  cash,  except  by  delivering  the  goods  de- 
manded. In  case  of  omitting  to  do  so,  the  obligation  to  pay  remained. 
If  he  had  paid,  the  note  would  have  been  surrendered. 

The  judgment  of  the  special  term  should  be  afiirmed,  with  costs.^ 


1  Owen  V.  Barnum,  7  111.  461.  "We  promise  to  pay  A.  S.  Barnura,  or  bearer, 
S583.  The  said  Barnum  is  to  take  all  the  flour  that  he  may  want  for  family  use,  and 
such  other  articles  as  he  may  need  previous  to  the  day  of  payment,"  &c. 

Preston  v.  Whitney,  2-3  Mich.  260.  "  I  promise  to  pay  to  the  order  of  M. 
Preston  $70,"  &e.  "  This  note  is  to  be  valid,  as  part  pay  for  a  pianoforte  of  me 
at  retail  prices,"  &c. 

Gate  V.  Patterson,  25  Mich.  191.  A  certificate  of  deposit,  "  payable  to  the  order 
of  Rufus  Gate,  with  interest  if  left  three  months,  on  the  return  of  this  certificate," 
&C:,  accord. 

Dennett  v.  Goodwin,  32  Me.  44.  "  I  promise  to  pay  Daniel  Dennett,  or  order 
$40  in  one  year,  and  interest ;  or  payable  on  demand,  if  called  for,  in  blacksmith's 
work  at  cast  price,"  &c.,  contra.  — Ed.  . 
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ZIMMERMAN  &  HERDIC,  Indoksbes,  v.  ANDERSON. 

In  the  SrrPRBME  Coukt,  Pennsylvania,  Januaet  Teem,  1871. 

[Reported  in  67  Pennsylvania  Reports,  421 -] 

Tnis  was  an  action  of  assumpsit,  brought  March  13,  1869,  by  Fred- 
erick Zimmerman  and  Frank  L.  Herdic,  indorsees  of  E.  Lowe  against 
Moses  Anderson. 

The  cause  of  action  was  the  following  note  :  — 

"  $125.00.  Township  of  Bd-pfalo,  March  25,  1868. 

"  Six  months  after  date,  I  promise  to  pay  E.  W.  Lowe,  or  order,  one 
hundred  and  twenty-five  dollars,  for  value  received,  with  interest, 
waiving  the  right  of  appeal,  and  of  all  valuation,  appraisement,  stay 
and  exemption  laws.  Moses  Anderson. 

"  Indorsed,  '  E.  W.  Lowe.'  " 

The  defendant  filed  an  affidavit  of  defence,  setting  out  a  failure  of 
the  consideration  of  the  note. 

On  the  trial.  May  18,  1870,  before  Woods,  P.  J.,  the  plaintiffs 
offered  the  note  in  evidence :  it  was  objected  to,  as  not  being  nego- 
tiable, rejected  by  the  court,  and  a  bill  of  exceptions  sealed.  The 
court  charged :  — 

"  The  note  offered  in  evidence,  not  being  negotiable,  has  been 
rejected,  and  consequently  there  is  no  evidence  to  sustain  the  action, 
and  you  will  have  to  find  for  defendant." 

The  verdict  was  for  the  defendant. 

On  the  removal  of  the  record  to  the  Supreme  Court,  the  plaintiff 
assigned  the  rejection  of  the  offer  of  evidence  and  the  charge  of  the 
court  for  error. 

G.  F.  Miller  (with  whom  was  J.  W.  MaT/nard),  for  plaintiffs  in 
error.  If  a  note  is  payable  in  money  and  to  order  or  bearer,  it  is  nego- 
tiable. Gray  v.  Donahoe,i  McCormick  v.  Trotter ;  ^  Act  of  April  5, 
1849,  §  11,  Pamph.  L.  427  ;  Purd.  Ill,  pi.  6  ;  Osborn  v.  Hawley.= 

J.  0.  Bucher  and  J.  M.  Zinn,  for  defendant  in  error.  They  referred 
to  McCuUough  V.  Houston,^  Lewis  v.  Reeder,^  Camp  v.  Walker,«  Bul- 
lock V.  Wilcox,'  Hughes  v.  Large  ;  ^  3  Kent's  Com.  72,  76,  89 ;  Judah 
V.  Harris,  Overton  v.  Tyler  ;  Story  on  Promissory  Notes,  §  1. 

The  opinion  of  the  court  was  delivered  Feb.  9,  1871,  by  Read,  J. 
The  paper  in  this  case  comes  within  all  the  definitions  of  the  best  text- 
writers  of  a  promissory  note  ;  for  it  is  a  written  promise  by  the  defend- 

1  4  Watts,  400.  2  10  S.  &  R.  94  3  11  Ohio,  130.  «  1  Dall.  444. 

6  9S.  &R.  197.         6  5  Watts,  482.  7  7  Watts,  328.  8  2  Barr,  104. 
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ant  to  pay  to  E.  W,  Lowe,  or  order,  one  hundred  and  twenty-five 
dollars,  six  months  after  date,  for  value  received,  with  interest,  abso- 
lutely and  at  all  events.  But  it  is  urged  that  the  words  "  waiving  the 
right  of  appeal,  and  of  all  valuation,  appraisements,  stay  and  exemp- 
tion laws,"  destroy  its  negotiability.  In  what  way?  They  do  not 
contain  any  condition  or  contingency,  but  after  the  note  falls  due  and 
is  unpaid,  and  the  maker  is  sued,  facilitate  the  collection  by  waiving 
certain  rights  which  he  might  exercise  to  delay  or  impede  it.  Instead 
of  clogging  its  negotiability,  it  adds  to  it,  and  gives  additional  value 
to  the  note. 

In  Fancourt  v.  Thorne,^  a  note  in  th^  following  form  was  held  to  be 
a  promissory  note  :  — 

"London,  Sept.  16,  1833. 
"  On  demand,  I  promise  to  pay  William  Thomas  Hodsell,  or  order, 
the  sum  of  five  hundred  pounds,  for  value  received,  with  interest  at 
the  rate  of  four  per  cent;  and  I  have  lodged  with  the  said  William 
Thomas  Hodsell  the  counterpart  leases  signed  by  George  Davis,  John 
Jewell,  "William  Hill,  and  William  Gould,  for  ground  let  by  me  to 
them  respectively,  as  a  collateral  security  for  the  said  five  hundred 
pounds  and  interest.  Wm.  Thoene." 

So  a  note  payable  by  instalments  is  within  the  statute,  although  it 
contain  a  provision  that  on  failure  of  payment  of  one  instalment  the 
whole  debt  is  to  become  payable.  Such  a  condition  is  not  a  contin- 
gency.    Carlon  v.  Kenealy. 

The  same  doctrine  is  held  by  the  Lords  Justices  Jn  re  General 
Estates  Co.,  Ex  parte  City  Bank.^ 

In  Hodges  v.  Shuler,  an  instrument  was  held  a  promissory  note 
which  had  the  following  words  in  the  body  of  it :  "  or  upon  the  sur- 
render of  this  note,  together  with  the  interest  warrants  not  due  to 
the  treasurer  at  any  time  until  six  months  of  its  maturity,  he  shall 
issue  to  the  holder  thereof  ten  shares  in  the  capital  stock  in  said  com- 
pany in  exchange  therefor,  in  which  case  interest  shall  be  paid  to  the 
date  to  which  a  dividend  of  profits  shall  have  been  previously  declared, 
the  holder  not  being  entitled  to  both  interest  and  accruing  profits  during 
the  said  period."  Judge  Wright  said,  p.  118  :  "  We  are  of  the  opinion 
that  the  instrument  wants  none  of  the  essential  requisites  of  a  negoti- 
able promissory  note.  It  was  an  absolute  and  unconditional  engage- 
ment to  pay  money  on  a  day,  and  although  an  election  was  given  to 
the  promisees  upon  a  surrender  of  the  instrument  six  months  before  its 

1  9  Ad.  &  E.  N.  8.  (58  E.  C.  L.  E.)  812. 

2  8  Ch.  Appeal  Cases,  Law  Eep.  758. 
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maturity  to  exchange  it  for  stock,  this  did  not  alter  its  character,  or 
make  the  promise  in  the  alternative  in  the  sense  in  which  that  word 
is  used  respecting  promises  to  pay.  The  engagement  of  the  railroad 
company  was  to  pay  the  sum  of  $1,000  in  four  years  from  date,  and  its 
promise  could  only  be  fulfilled  by  the  payment  of  the  money  at  the 
day." 

Mr.  Parsons,  in  his  Treatise  on  Bills  and  Notes,  Vol.  I.  p.  147,  says : 
"  But  if  it  leaves  the  payment  as  to  all  circumstances  of  time,  amount, 
and  person,  as  certain,  or  at  least  as  obligatory  as  before,  and  only 
provides  or  declares  that  certain  security  attaches  to  the  note,  or  that 
certain  rights  go  with  it,  or  that  the  amount  when  paid  is  to  be  appro- 
priated in  a  certain  way,  then  it  leaves  the  paper  still  negotiable." 
This  doctrine  is  fully  sustained  by  the  cases  cited  in  the  note.  In 
Osborn  v.  Hawley,^  it  was  held  that  a  power  of  attorney  to  confess 
judgment  attached  to  the  note,  and  forming  a  part  of  the  same  instru- 
ment, did  not  destroy  the  negotiability  of  the  note.  The  court  said 
that  the  power  does  not  in  any  way  change  the  legal  character  of 
the  note  except  that  it  gives  a  more  summary  proceeding  for  its 
collection. 

These  principles  and  cases  clearly  prove  this  to  be  a  regular  nego- 
tiable promissory  note,  but  we  are  met  by  the  case  of  Overton  v. 
Tyler,  decided  by  this  court  a  quarter  of  a  century  ago,  which  is,  how- 
ever, plainly  distinguishable  from  the  one  before  us.  In  Overton  v. 
Tyler,  the  payment  was  fixed  for  a  day  named  specifically  in  the 
instrument,  with  a  regular  power  of  attorney  to  confess  judgment, 
upon  which  a  judgment  was  entered  on  the  10th  March,  and  execu- 
tion issued  thereon  on  the  2d  June,  one  day  after  the  money  was  pay- 
able, and  the  waivers  which  followed  all  related  to  the  judgment  thus 
entered,  two  months  and  twenty-one  days  before  the  paper  fell  due. 

It  is  unnecessary  to  say  how  far  this  ruling  is  sustained  by  the 
authorities,  for,  if  perfectly  good  and  sound  law,  it  does  not  touch  the 
present  case. 

The  Court  therefore  erred  in  rejecting  the  note. 

Judgment  reversed^  and  a  venire  facias  de  novo  awarded.' 

1  19  Ohio,  130. 

2  Walker  v.  Woollen  (Indiana,  February,  1877),  4  C.  L.  J.  248;  Zimmerman  v. 

Rote,  75  Pa.  188;  accord.  —  Ed. 
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SECTION   VI. 

The  Payment  must  be  certain. 

(a)  In  Amount. 

SMITH  AND  HIS  Wife,  Administeatkix,  &c.,  v.  NIGHTINGALK 

At  Nisi  Pkius,  coram  Loed  Ellbnbokough,  June  11,  1818. 

[Reported  in  2  Starkie,  375.] 

This  was  an  action  by  the  plaintiffs,  in  right  of  the  wife  as  admin- 
istratrix of  James  Eastling. 

The  declaration  contained  a  count  upon  a  promissory  note,  alleged 
to  have  been  made  by  the  defendant,  on  the  12th  of  October,  1807, 
for  the  payment  of  £64  to  James  Eastling,  payable  three  months  after 
the  date.  The  declaration  contained  also  the  money-counts,  and  a 
count  upon  an  account  stated. 

It  appeared  that  Eastling  had  been  employed  by  the  defendant  as 
a  servant  in  husbandry,  and  that  the  defendant,  having  in  his  hands 
moneys  belonging  to  James  Eastling,  gave  him  the  following  prom- 
ise in  writing,  upon  which  the  first  count  in  the  declaration  was 
founded :  — 

"  Oct.  12,  1807. 

"  I  promise  to  pay  to  James  Eastling,  my  head  carter,  the  sum  of 
£65,  with  lawful  interest  for  the  same,  three  months  after  date,  and 
also  all  other  sums  which  may  be  due  to  him." 

On  the  part  of  the  defendant,  it  was  objected  that  this  instrument 
could  not  be  considered  as  a  promissory  note,  since  it  was  not  made 
for  the  payment  of  any  certain  sum,  and  that  it  could  not  be  given  in 
evidence  under  the  count  upon  an  account  stated,  since  it  was  an  agree- 
ment, and  for  a  larger  sum  than  £20,  and  ought  to  be  stamped. 

Gurney,  for  the  plaintiff,  contended  that  it  was  certain  to  the  ex- 
tent of  £65,  and  therefore  that  to  that  extent  the  plaintiff  was  entitled 
to  consider  it  as  a  promissory  note ;  but  that,  at  all  events,  it  was  evi- 
dence of  an  account  stated,  and  that  no  stamp  was  essential  to  a  mere 
acknowledgment  of  a  debt ;  but  — 

Lord  Ellenboeough  was  of  opinion  that  the  instrument  was  too 
indefinite  to  be  considered  as  a  promissoi-y  note  :  it  contained  a  prom- 
ise to  pay  interest  for  a  sum  not  specified,  and  no  otherwise  ascer- 
tained than  by  reference  to  the  defendant's  books  ;  and  that,  since  the 
whole  constituted  one  entire  promise,  it  could  not  be  divided  into 
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parts.  He  also  held  that,  since  the  instrument  contained  an  agreement 
to  pay  the  money,  it  could  not  be  received  in  evidence  as  an  acknowl- 
edgment without  a  stamp.i  The  plaintiff  was  nonsuited} 


CAKLON  V.  KENEALY. 

In  the  Excheqube,  Nov.  22,  1843. 

[Repm-ted  in  12  Meeson  S/-  Welshy,  139.] 

Assumpsit  by  the  indorsee  against  the  maker  of  a  promissory 
note.  The  declaration  stated  that  the  defendant  on,  &o.,  made  his 
promissory  note  in  writing,  and  delivered  the  same  to  T.  C,  and 
thereby  promised  to  pay  the  said  T.  C,  or  order,  £52  10s.,  by  two 
equal  instalments,  on  the  1st  of  May,  1843,  and  the  1st  of  November, 
1843,  and  that  the  whole  amount,  £52  10s.,  should  become  imme- 
diately payable  on  default  being  made  in  payment  of  the  first  instal- 
ment. The  declaration  then  averred  that  T.  C.  indorsed  the  note  to 
the  plaintiff ;  that  the  defendant  made  default  in  payment  of  the  first 
instalment,  and  that  he  had  not  paid  the  amount  of  the  note. 

Special  demurrer  on  the  ground  that,  the  second  instalment  on  the 
said  promissory  note  being  made  payable  by  way  of  condition,  and 
penalty  immediately  on  default  in  payment  of  the  first  instalment,  the 
note  was  not  made  according  to  the  custom  of  merchants  with  regard 
to  inland  bills  of  exchange,  and  consequently  the  title  thereto,  and  the 
right  of  action  thereon,  could  not  pass  by  indorsement.  Joinder  in 
demurrer. 

Ziush,  in  support  of  the  demurrer.  The  question  in  this  case  is, 
whether  a  note  in  this  form  is  assignable  within  the  Stat.  3  &  4  Anne, 
c.  9.  There  is  no  case  directly  in  point,  and  the  court  therefore  has 
to  determine  the  question  on  general  principles.  Now  it  is  the  essen- 
tial characteristic  of  a  negotiable  instrument  that  the  rights  and 
liabilities  of  the  several  parties  to  it  shall  be  the  same  in  their  nature, 
subject  only  to  differences  in  degree.  This  court  has  undoubtedly 
decided  already  that  a  promissory  note  payable  by  instalments  is  good, 
and  that  the  days  of  grace  are  to  be  allowed  on  it.     Oridge  v.  Sher- 

1  See  supra,  p.  19,  note  4.  —  Ed. 

2  Bolton  V.  Dugdale,  4  B.  &  Ad.  619 ;  Ayrey  v.  Fearnsides,  4  M.  &  W.  168 ;  Bar- 
low V.  Broadhurst,  4  Moore,  471 ;  Kennedy  v.  Adams,  2  Pugs,  162  ;  Dodge  v.  Emer- 
son, 34  Me.  96  ;  Marrett  v.  Eq.  Ins.  Co.,  54  Me.  537  ;  Lime  Rock  Ins.  Co.  v.  Hewett,  60 
Me.  407 ;  Cushman  v.  Haynes,  20  Pick.  132  ;  Eiske  v.  "Witt,  22  Pick.  83 ;  Palmer  w. 
"Ward,  6  Gray,  340 ;  Dilley  v.  Van  "Wie,  6  "Wis.  209,  accord. 

Greene  v.  Austin,  7  Iowa,  521 ;  Kalfus  v.  Broadhurst,  Litt.  Sel.  Cas.  197  ;  Ring  u.' 
Foster,  6  Oh.  279,  con^ro.  —Ed. 
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borne.*  But  this  is  a  different  case.  Here,  by  the  terms  of  the  note, 
the  whole  amount  is  to  become  payable  on  default  being  made  in  pay 
ment  of  the  first  instalment.  Does  the  original  three  days'  grace 
apply  to  that  payment  of  the  whole  amount,  the  payment  of  the 
second  instalment  being  by  the  contract  accelerated  in  that  event?  If 
there  be  no  default  in  payment  of  the  first  instalment,  the  defendant 
is  entitled  to  three  days'  grace  on  the  second  :  if  he  makes  default,  is 
he  to  have  the  same  privilege?  If  so,  the  declaration  would  be  bad 
for  not  averring  presentment,  the  second  payment  being  in  the  nature 
of  a  forfeiture.  [Paeke,  B.  No  :  he  must  take  care  to  pay  the  first 
instalment  when  due,  and,  if  he  makes  default  in  doing  so,  he  contracts 
to  pay  the  whole.]  Then  what  is  the  liability  df  the  indorser  ?  Is 
he  liable  in  such  case  to  the  payment  of  the  whole?  or  ought  he  not 
to  have  the  same  opportunity  of  paying  the  first  instalment,  and  sav- 
ing the  forfeiture,  as  the  maker  had  ?  His  contract  is  to  pay  each  in- 
stalment as  it  becomes  due,  if  the  maker  does  not ;  but  he  has  no 
opportunity  of  paying  the  first  and  saving  the  forfeiture.  [Paeke,  B. 
Nor  has  the  indorser  of  a  bill  ever  any  opportunity  of  paying  by  the 
acceptor.]  But  there  he  knows  what  he  has  to  pay  :  here  there  is  a 
different  contract  as  to  the  maker  and  the  indorser.  [Lord  Abingee, 
C.  B.,  No  :  the  indorser  promises  that  the  maker  shall  pay  the  first 
instalment,  or,  if  he  does  not,  that  he  shall  pay  the  whole.  Paeke, 
B.  He  is  responsible  for  the  maker's  performing  the  whole  of  his 
contract.]  The  accelerated  payment  of  the  second  instalment  is  in 
the  nature  of  a  penalty,  for  which  subsequent  parties  cannot  be  liable. 
The  liability  of  the  indorser  ought  not  to  be  made  to  depend  upon  a 
contingency  arising  upon  the  act  of  the  maker :  it  is  of  the  essence  of 
such  an  instrument  that  every  party  to  it  shall  know  what  amount  he 
is  to  provide  for. 

JTance,  contra,  was  not  called  upon. 

LoED  Abingee,  C.  B.  Suppose  the  case  of  a  note  payable  ten  days 
after  sight:  there  the  subsequent  parties  do  not  know  when  they 
are  to  be  called  upon.  I  think  there  is  no  ground  for  saying  the 
defendant  is  not  liable. 

Paeblb,  B.  Now  to  hold  that  actions  could  not  be  maintained  upon 
such  notes  as  this  would  be  to  impugn  all  the  established  practice. 
Almost  every  note  payable  by  instalments  has  such  a  condition. 
It  is  not  a  contingency  :  it  depends  on  the  act  of  the  maker  himself ; 
and,  on  his  default,  it  becomes  a  promissory  note  for  the  whole  amount. 
The  point  was  in  effect  determined  in  Oridge  v.  Sherborne.* 

Gtjenet,  B.,  and  Rolfe,  B.,  concurred.   Judgment  for  the  plaintiff.'' 

1  11  M.  &  "W.  374. 

2  Hogg  V.  Marsh,  5  Up.  Can.  Q.  B.  319;  Heard  v.  Dubuque  Bank,  8  Nebr.  10; 
Ittrk  V.  Dodge  Ins.  Co.,  39  Wis.  188,  accord.  —  Ed. 
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MILLER  V.  BIDDLE  and  Anothee. 
Is  THE  ExcHEQUEE,  Nov.  16,  1865. 

\Eeported  in  13  Law  Times  Reporter,  334.] 

This  was  an  action  brought  in  the  Mayor's  Court,  London,  upon  a 
promissory  note,  and  was  tried  before  the  Recorder. 

The  facts  of  the  case  were  as  follows  :  — 

The  note  made  by  the  defendants  was  in  the  following  form  :  — 
«  £260.  London,  22d  of  February,  1865. 

"  We  jointly  and  severally  promise  to  pay  to  Henry  Miller,  Esq., 
the  sum  of  £260  by  the  following  instalments  :  namely,  £1.30  on  the 
22d  of  May,  1865,  and  the  sum  of  £130  on  the  22d  day  of  August, 
1865.  In  default  of  payment  of  the  first  instalment,  the  whole  amount 
payable  under  this  note  to  become  due  and  payable. 

"  C.  Maddee. 

"W.  BiDDLE." 

The  first  instalment  of  £130  was  not  paid  upon  the  22d  of  May,  and 
thereupon  a  garnishee  summons  was  issued  on  the  23d  of  May  against 
the  Temple  Bar  Branch  of  the  Union  Bank  of  London,  where  Biddle 
kept  an  account  for  the  whole  sum  of  £260.  The  defendants  ap- 
peared, and  the  attachment  was  dissolved  upon  the  24th  of  June. 
Upon  the  25th  of  May,  the  defendant  Madder  paid  the  sum  of  £130  as 
the  first  instalment  upon  the  note,  for  which  the  plaintiff  accordingly 
gave  him  credit  in  his  particulars. 

Upon  these  facts  appearing  at  the  trial,  it  was  contended  upon  the 
part  of  the  defendants  that  the  note  in  question  was  within  the  Stat- 
ute 3  &  4  Anne,  c.  9,  and  that  the  defendants  were  therefore  entitled 
to  three  days'  grace  for  the  payment  of  the  first  instalment.  A  ver- 
dict was  thereupon  directed  for  the  defendants,  leave  being  reserved 
to  the  plaintiff  to  move  to  set  the  verdict  aside  and  have  it  entered 
for  himself  for  the  sum  of  £130  and  interest,  upon  the  ground  that 
no  days  of  grace  were  allowable  on  the  instalments  of  the  promissory 
note  sued  on,  the  same  being  a  non-negotiable  instrument. 

A  rule  nisi  having  been  obtained  accordingly, 

Warton  showed  cause  against  the  rule.  The  statute  of  Anne  has 
always  received  a  liberal  construction.  The  omission  of  the  words, 
"  or  order "  or  "  or  bearer,"  and  the  fact  that  the  note  was  payable 
by  instalments,  makes  no  difference  as  to  its  negotiability.  The  de- 
fendants were  entitled  to  the  days  of  grace  for  the  payment  of  each 
instalment ;  and  even  if  not  for  the  first  instalment,  then  for  the  pay- 
ment of  the  whole  becoming  due  earlier  by  default.     He  cited  Smith 
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V.  Kendall,^  Oridge  v.  Sherborne,''  Carlon  v.  Kenealy,  Rawlinson  v. 
Stone,  Bentley  v.  Northhouse/  Milne  v.  Graham,^  Hill  v.  Lewis,^  Brown 
V.  Harraden  ;  Byles  on  Bills,  191,  n. 

JSeane,  Q.  C,  and  Philbrick  supported  the  rule.  An  instrument  by 
which,  at  a  certain  date,  in  one  event  a  sum  of  £130  becomes  payable, 
and  in  another  a  sum  of  £260,  cannot  be  a  negotiable  instrument  within 
the  statute  of  Anne,  since  a  promissory  note  must  be  an  absolute 
promise ;  and  the  payment  of  the  larger  sum  was  enforceable  only  at 
the  option  of  the  holder.    They  cited  Carlos  v.  Fancourt.^ 

Gur.  adv.  vult. 

Pollock,  C.  B.,  now  delivered  judgment.  This  was  an  action  in 
the  Mayor's  Court,  tried  before  the  Recorder,  upon  a  promissory  note 
not  made  payable  to  "  order  "  or  "  bearer,"  and  payable  by  instal- 
ments, with  a  condition  that  if  any  instalment  were  not  duly  paid  the 
whole  sum  should  become  due  immediately.  Leave  was  reserved  to 
move  to  set  aside  the  verdict,  on  the  ground  that  the  days  of  grace 
were  not  allowable  on  such  an  instrument.  The  court  granted  a  rule. 
It  turns  out  that  there  is  a  case  of  Carlon  v.  Kenealy,  which  decides 
the  express  point ;  namely,  that  the  whole  sum  becoming  due  on  de- 
fault in  payment  of  one  instalment  is  no  objection  to  the  negotiability 
of  the  note.  A  previous  case,  Oridge  v.  Sherborne,  had  decided  that 
a  note  payable  by  instalments  was  an  assignable  instrument  within 
the  statute  of  Anne,  and  that  the  maker  of  such  a  note  is  entitled  to 
the  days  of  grace.  The  majority  of  the  court  are  of  opinion  that  the 
case  of  Carlon  v.  Kenealy  concludes  this  case,  and  therefore  that  the 
rule  must  be  discharged.  Had  I  decided  now  as  a  judge  at  Nisi  Prius, 
or  if  my  decision  would  have  the  effect  of  a  judgment,  I  should  con- 
sider the  case  of  Carlon  v.  Kenealy  binding  on  me  also ;  but,  as  it  is 
not  so,  I  think  it  my  duty  to  dissent  from  the  opinion  of  the  majority 
of  the  court,  in  order  to  give  to  the  plaintiffs  an  opportunity  of  appeal- 
ing. I  am  of  opinion  that  the  statute  of  Anne  was  intended  to  apply 
only  to  such  instruments  as  are  properly  negotiable,  not  to  mere 
agreements  to  pay  to  A.^  There  is  a  great  difference  between  holding 
that  a  note  is  a  negotiable  instrument,  notwithstanding  it  is  payable 
by  instalments,  and  holding  that  it  is  a  negotiable  instrument  when  it 
contains  a  stipulation  by  which  the  whole  becomes  immediately  due 

1  6  T.  R.  123.  2  11  M.  &  W.  374.  »  M.  &  M.  66.  «  6  T.  R.  482. 

5  "  Lord  Kenyon,  C.  J.,  said :  '  If  this  were  res  Integra,  and  there  were  no  decision 
upon  the  subject,  there  would  be  a  great  deal  of  weight  in  the  defendant's  objection  ; 
but  it  was  decided  in  a,  case  in  Lord  Raymond's  time  (Burchell  v.  Slococlc,  2  Ld. 
Raym.  1645),  on  demurrer,  that  a  note  payable  to  B.,  witliout  adding  '  or  to  his 
order '  or  '  to  bearer,'  was  a  legal  note  within  the  Act  of  Parliament.  It  is  also 
said  in  Marine  that  a  note  may  be  made  payable  either  to  A.  or  bearer,  A.  or  order, 

6 
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on  default  in  payment  of  one  instalment.  In  Carlon  v.  Kenealy,  the 
court  thought  that  Oridge  v.  Sherborne  concluded  them.  I  think  that 
was  not  the  case,  though  their  decision  is  none  the  less  binding  than 
if  Oridge  v.  Sherborne  had  turned  on  the  same  point.  If  this  were 
res  Integra,  I  should  be  of  opinion  that  this  instrument  was  not  within 
the  statute.  The  custom  of  merchants  has  nothing  to  do  with  any 
but  negotiable  instruments,  and  I  feel  confident  that,  if  the  question 
could  come  to  be  decided  with  respect  to  a  bill  of  exchange,  there 
would  be  found  to  be  no  custom  of  merchants  in  the  case  of  a  bill  of 
exchange  with  such  a  stipulation  as  that  contained  in  this  note,  for  I 
think  no  such  bill  of  exchange  ever  existed,  or  was  known  among 
merchants  as  a  negotiable  instrument.  Then,  as  the  statute  of  Anne 
was  intended  to  give  to  promissory  notes  the  advantages  of  bills,  and 
to  render  the  custom  of  merchants  applicable  to  them,  if  there  be  no 
such  custom  as  to  a  bill,,  there  could  be  none  as  to  a  note.  I  should 
not  dissent  if  the  effect  of  that  dissent  would  be  a  judgment  contrary 
to  what  has  already  been  decided  in  this  court,  but  as  it  will  not  so 
operate,  but  only  give  to  the  plaintiffs  the  opportunity  of  appealing,  I 
think  I  am  right  in  dissenting.  Rule  discharged. 


or  to  A.  only.  In  addition  to  these  authorities,  I  have  made  inquiries  among  differ- 
ent merchants  respecting  the  practice  in  allowing  the  three  days'  grace,  the  result 
of  which  is  that  the  Bank  of  England  and  the  merchants  in  London  allow  the  three 
days'  grace  on  notes  like  the  present.  The  opinion  of  merchants,  indeed,  would  not 
govern  this  court  in  a  question  of  law  ;  but  I  am  glad  to  find  that  the  practice  of  the 
commercial  world  coincides  with  the  decision  of  a  court  of  law.  Tlierefore  I  think 
that  it  would  be  dangerous  now  to  shake  that  practice,  which  is  warranted  by  a 
solemn  decision  of  this  court,  by  any  speculative  reasoning  upon  the  subject.'" 
Smith  ti.  Kendall,  6  T.  R.  124. 

Burchell  v.  Slocock,  referred  to  by  Lord  Kenyon,  was  decided  in  1728,  and  was 
followed  in  1736  by  Moor  u.  Paine,  C.  T.  Hard.  28 ;  but,  in  Chamberlyn  v.  De  la 
Rive,  2  Wils.  353,  decided  in  1767,  and  in  Dawkes  v.  Deloraine,  3  Wils.  207,  decided 
in  1771,  the  court  declined  to  pass  upon  the  point  whether  negotiable  words  were 
essential  to  the  validity  of  a  bill.  The  authority  of  Smith  v.  Kendall  has,  however, 
been  generally  recognized.  Bishop  v.  Chambers,  1  Hud.  &  B.  433  ;  Kendall  v.  Gal- 
vin,  15  Me.  131 ;  Bates  v.  Butler,  46  Me.  387  ;  Duncan  v.  M'd.  Sav.  Inst.,  10  G.  &  J. 
299  ;  Wells  v.  Brigham,  6  Gush.  6  ;  Downing  v.  Backenstoes,  8  Cai.  137  ;  Goshen  Co. 
u.  Hurtin,  9  Johns.  217  ;  Dutchess  Co.  v.  Davis,  14  Johns.  238 ;  Kimball  v.  Hun- 
tington, 10  Wend.  675;  Coursin  v.  Ledlie,  31  Pa.  506;  Averett  v.  Booker,  15 
GraU.  167. 

But  see  contra.  Backus  ».  Danforth,  10  Coon.  297 ;  Bristol  v.  Warner,  19  Conn.  7. 
—  Ed. 
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PHILADELPHIA  BANK  v.  NliWKIRK. 
In  the  District  Couet  of  Philadelphia,  Dec.  19,  1840. 

{Raported  in  2  Miles,  442.] 

This  was  an  action  brought  by  the  Philadelphia  Bank  against 
Garret  Newkirk  and  Stephen  S.  Newkirk,  copartners  in  trade,  under 
the  firm  of  G.  Newkirk  &  Son,  at  September  term,  1840,  No.  1133. 
The  plaintiffs  filed  the  following  copy  of  a  promissory  note,  on  which 
the  suit  was  brought :  — 

«  $2,111.98.  Philadelphia,  March  13,  1839. 

"  Twelve  months  after  date,  we  promise  to  pay  to  the  order  of 
Heberton  &  Hibler  twenty-one  hundred  and  eleven  dollars  ninety- 
eight  cents,  without  defalcation,  for  value  received;  payable  at  the 
Bank  of  the  State  of  Missouri  at  St.  Louis  (current  rate  of  exchange 
to  be  added). 

"  No.  1009.  (Signed)  Baied  &  Faeeell. 

(Indorsed)     "  Hebeeton  &  Hibler. 
"G.  Newkiek  &  Son." 

The  defendants  filed  the  following  affidavit  of  defence  :  — 

"  Garret  Newkirk,  a  defendant  in  the  above  case,  being  duly  sworn, 
deposes  and  says  he  has  good  and  sufiicient  defence  to  the  above 
action.  That  the  note  on  which  the  above  suit  is  brought  was  sent 
by  the  Philadelphia  Bank  for  collection  to  the  Bank  of  the  State  of 
Missouri,  which  institution  had  ordered  that  all  bills  or  drafts 
deposited  in  its  hands  for  collection  would  be  required  to  be  paid  in 
specie  or  its  own  notes.  Notice  was  given  to  the  plaintiffs  of  this 
order,  and  they  agreed  to  withdraw  the  note  from  the  Bank  of  the 
State  of  Missouri,  and  deposit  it  in  another  institution  which  received 
in  payment  the  currency  of  the  place,  with  the  difference  of  exchange 
added  ;  notwithstanding  the  note  was  sufiered  to  remain  in  the  Bank 
of  the  State  of  Missouri. 

"  At  maturity  of  the  note,  the  currency  of  the  place,  with  exchange 
added,  was  tendered  in  payment,  and  refused.  The  neglect  therefore 
of  the  plaintiffs  to  perform  their  stipulation  was  the  cause  of  the  non- 
payment of  the  note. 

"  Further,  the  plaintiffs  have  no  right  of  action  against  the  defend- 
ants as  indorsers,  the  note  not  being  a  negotiable  instrument,  as  the 
sum  for  which  it  is  drawn  is  not  clearly  expressed  in  the  body  of  it ; 
but  it  is  uncertain  and  contingent,  it  being  stipulated  in  the  body  of 
the  note  that  the  current  rate  of  exchange  is  to  be   added.    And 
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further  that  payment  in  part  has  been  made  to  the  plaintiffs  on  said 
note,  for  which  there  appears  no  credit  on  the  record." 

The  plaintiffs  obtained  this  rule  to  show  cause. 

T.  L.  Smith,  for  plaintiff. 

Dallas,  for  defendant. 

Far  Curiam.  One  objection  is  stated  in  the  affidavit  of  defence, 
which  is  a  sufficient  reason  why  judgment  should  be  refused.  The 
))Iaintiffs  sue  on  this  as  a  promissory  note.  Now,  to  constitute  a 
jiromissory  note,  the  instrument  on  its  face  must  be  for  the  payment 
of  a  sum  certain,  not  susceptible  of  contingent  or  indefinite  additions, 
nor  subject  to  indefinite  or  contingent  deductions.  In  this  instance, 
the  "  current  rate  of  exchange  to  be  added "  is  clearly  indefinite. 
See  2  Stark.  375  ;  4  Ba.  &  Ad.  619;  4  B.  Moore,  471. 

Mule  discharged} 
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In  the  Supeeme  Court,  Iowa,  June  Teem,  1871. 

[Reported  in  32  Iowa  Reports,  184.] 
Action  upon  two  promissory  notes,  each  in  the  following  form  :  — 

«  $100.  Knoxtillb,  Iowa,  Sept.  8,  1869. 

"  One  year  after  date,  for  value  received,  I  promise  to  pay  A.  S. 
Jones  &  Co.,  or  bearer,  the  sum  of  $100,  with  ten  per  cent  interest 
until  paid.  If  not  paid  when  due,  and  suit  is  brought  thereon,  I 
hereby  agree  to  pay  collection  and  attorney  fees  therefor. 

"Joseph  Hoee." 

Plaintiff  is  the  holder  of  these  instruments.  Defence,  fraud  in  pro- 
curing their  execution,  want  of  consideration,  &c.,  and  that  the  notes 
were  not  stamped  when  executed  and  delivered  to  the  payees.'' 

Upon  a  trial  to  the  court  without  a  jury  judgment  was  rendered  for 

1  Eussell  V.  Russell,  1  MoArth.  26.S ;  Lowe  v.  Bliss,  24  111.  168 ;  Hill  v.  Todd,  29 
111.  101  (semUe) ;  Clauser  v.  Stone,  29  111.  114  {semble) ;  Read  v.  MeNulty,  12  Bicli. 
445;  Palmer  v.  Fahnestock,  9  Up.  Can.  C.  P.  172  ;  Saxton  v.  Stevenson,  23  Up.  Can. ' 
C.  P.  503;  Cazet  v.  Kirk,  4  All.    (N.  B.)  548;  Nash  w.  Gibbon,  4  All.  (N.  B.)  479, 
accord. 

Bradley  v.  Lill,  4  Blss.  473;  Smith  v.  Kendall,  9  Mich.  241;  Johnson  v.  Frisbie, 
15  Mich.  286;  Leggett  v.  Jones,  10  Wis.  34  (semble),  contra. 

See  Pollard  v.  Herries,  3  B.  &  P.  335;  Grutacap  v.  Woulnise,  2  McL.  581 ;  Price 
V.  Teal,  4  McL.  201.  — Ed. 

2  So  much  of  the  case  as  relates  to  the  want  of  a  stamp  is  omitted.  —  Ed. 
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the  amount  of  the  notes  with  interest,  but  no  recovery  was  had  upon 
the  agreement  to  pay  collection  and  attorney  fees.  Defendant  ap- 
peals. 

Atherton  &  Anderson,  for  the  appellant. 

Stone,  Ayers,  tfe  Curtis,  for  the  appellee. 

Beck,  J.  The  question  raised  by  appellant  relates  to  the  suflScienoy 
of  the  instruments  sued  upon  as  promissory  notes,  and  the  defence 
pleaded,  that  they  were  not  stamped  by  defendant.  If  the  instru- 
ments are  non-negotiable,  the  facts  found  by  the  court  are  sufficient  to 
defeat  recovery  in  this  action  ;  if  negotiable,  the  judgment  of  the  dis- 
trict court,  so  far  as  the  defence  of  fraud,  want  of  consideration,  &c., 
are  concerned,  must  be  sustained.  We  are  required,  therefore,  to 
determine  whether  the  instruments  are  promissory  notes.  It  is 
claimed  that  they  are  not,  because  they  are  not  for  the  payment  of  .a 
certain  sum  of  money;  the  agreement  obligating  the  maker  to  pay 
collection  and  attorney  fees,  it  is  insisted,  renders  the  amount  payable 
uncertain,  and  thereby  destroys  their  character  as  negotiable  paper. 

The  rule  that  to  constitute  a  negotiable  promissory  note  there  must 
be  entire  certainty  and  precision  as  to  the  amount  of  money  to  be  paid, 
is  fully  admitted,  and  understood  to  be  inflexible.  But,  in  our  opinion, 
the  insti'uments  which  are  the  foundation  of  this  suit  are,  within  the 
meaning  of  this  rule,  for  the  payment  of  a  certain  and  precise  sum, 
and  are,  therefore,  to  be  considered  promissory  notes. 

The  sums  payable  by  the  terms  of  the  notes  are  fixed  and  certain  ; 
they  are  subject  to  no  increase  or  diminution.  When  they  matured, 
no  inquiry  was  necessary  to  be  made  as  to  facts  not  apparent  on  the 
face  of  the  notes,  in  order  to  fix  the  amount  due  ;  recovery  could 
have  been  had  upon  the  notes  themselves,  without  other  evidence. 
The  agreement  for  the  payment  of  attorney  fees  in  no  sense  increased 
the  amount  of  money  which  was  payable  when  the  notes  fell  due,  and 
we  are  unable  to  see  that  it  rendered  that  amount  uncertain  in  the 
least  degree.  It  simply  imposed  an  additional  liability  in  case  suit 
should  be  brought,  and  such  liability  did  not  become  absolute  until  an 
action  was  instituted.  This  agreement  relates  rather  to  the  remedy 
upon  the  note,  if  a  legal  remedy  be  pursued,  to  enforce  its  collection 
than  to  the  sum  which  the  maker  is  bound  to  pay.  It  is  not  different 
in  its  character  from  a  cognovit,  which,  when  attached  to  promissory 
notes,  does  not  destroy  their  negotiability.  In  our  opinion,  therefore, 
the  court  was  correct  in  holding  that  the  instruments  sued  on  are 
negotiahle,  and  not  within  the  operation  of  the  rule  above  stated. 
This  conclusion  is,  we  believe,  supported  by  prior  decisions  of  this 
court.     Jewett  v.  Lyon,^  Knipper  v.  Chase,^  Green  v.  Austin.' 

1  3  Greene,  577.  =7  Iowa,  147.  »  7  Iowa,  522. 
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Many  authorities  hold  that  an  agreement  incorporated  in  the  body 
of  a  note  binding  the  maker  to  pay,  in  addition  to  the  amount  named, 
exchange  thereon,  does  not,  under  the  rule  just  considered,  destroy 
the  negotiable  character  of  the  instrument.  Johnson  v.  Frisbie,^ 
Smith  V.  Kendall,^  Leggett  v.  Jones,'  Grutacap  v.  WouUnise.^ 

Under  the  principles  of  these  decisions,  there  is  no  difficulty  in 
holding  the  paper  in  question  to  be  negotiable.  Tlie  exchange  pro- 
vided for  by  the  notes  in  these  cases  may  be  considered,  however,  as 
a  part  of  the  sura  due  the  amount  to  be  paid.  But  in  the  case  at  bar, 
as  we  have  seen,  the  attorney's  fees  are  not  part  of  the  sums  due  on 
the  notes,  but  is  an  amount  for  which  the  maker  may  become  liable 
when  a  legal  remedy  is  enforced  against  him.  There  are  other  cases, 
probably  equal  in  number  and  authority  to  those  last  cited,  holding  a 
contrary  doctrine.  See  1  Parsons  on  Bills  and  Notes,  38 ;  Lowe  v. 
Bliss,''  Read  v.  McNulty.' 

"Without  weighing  these  conflicting  authorities,  we  are  of  the  opin- 
ion that  the  judgment  of  the  District  Court  ought  to  be  affirmed 
upon  the  ground  first  stated.  Affirmed.'' 

1  35  Mich.  286.  2  g  Mich.  241.  «  10  Wis.  35. 

*  2  McLean,  581.  ^  24  111.  168.  «  12  Rich.  (Law)  445. 

'  Howenstein  v.  Barnes,  9  C.  L.  J.  48  ;  Farmers'  Bank  v.  Easmussen,  1  Dakotah, 
60  (semble) ;  Nickerson  v.  Sheldon,  33  111.  372 ;  Stoneman  v.  Pj'le,  35  Ind.  103 ;  Hub- 
bard V.  Harrison,  38  Ind.  323 ;  Walker  v.  Woollen,  54  Ind.  164 ;  Churchman  u.  Mar- 
tin, 54  Ind.  380  ;  Brown  v.  Barber,  59  Ind.  533  ;  Seaton  v.  Scovill,  18  Kas.  433 ;  Gaar 
V.  Louisville  Co.,  11  Bush,  180;  Dietrich  o.  Bayhi,  2.3  La.  An.  767;  Heard  u.  Du- 
buque Bank,  8  Nebr.  10 ;  Kemp  v.  Klaus,  8  Nebr.  24,  accord. 

Farquhar  v.  Fidelity  Co.,  18  Alb.  L.  J.  330  ;  First  Nat.  Bank  v.  Gay,  63  Mo.  33; 
Samstag  v.  Conly,  64  Mo.  476  ;  Woods  v.  North,  84  Pa.  407,  contra. 

Similarly  in  Houghton  v  Morrison,  29  111.  244;  Gaar  c.  Louisville  Co.,  11  Bush, 
180 ;  Towne  v.  Rice,  122  Mass.  67,  as  well  as  in  Sperry  v.  Horr,  supra,  instruments 
were  held  to  be  promissory  notes,  notwithstanding  the  insertion  of  a  stipulation  "  to 
pay  ten  per  cent  interest  after  maturity  till  paid."  And  in  Dinsmore  i^.  Duncan, 
57  N.  Y.  573,  the  option  reserved  by  the  maker  to  pay  interest  at  7  3-10  per  cent  in 
lawful  money,  or  at  6  per  cent  in  coin,  was  held  not  to  impair  the  validity  of  the  in 
strument  as  a  negotiable  note. 

Conf.  Richer  o.  Voyer,  L.  R.  5  P.  0.  461,  475-477 ;  Easter  u.  Bond,  79  111.  325, 
—  Ed. 
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The  Payment  must  he  certain  —  (^continued'). 

(b)  In  Auoem'. 

COLEHAlSr  V.  COOKE. 
I^  THE  Common  Pleas,  Febeuaet  10, 1743. 

{Reported  in  Willes,  393.] 

The  following  opinion  of  the  court  was  delivered  by  Willes, 
Ld.  C.  J.  Motion  in  arrest  of  judgment.  The  first  count  is  on 
a  promissory  note  dated  27th  of  May,  1732,  whereby  the  defendant 
promised  to  pay  to  Henry  Delany,  or  order,  one  hundred  and  fifty 
guineas  ten  days  after  the  death  of  his  father,  John  Cooke,  for  value 
received ;  which  note,  after  the  death  of  the  father  (which  is  laid  to  be 
the  2d  of  April,  1741),  was  duly  indorsed  by  Delany  to  the  plaintiff. 
The  second  count  is  on  a  promissory  note  dated  the  15th  of  July, 
1732,  whereby  the  defendant  promised  to  pay  to  Henry  Delany,  or 
order,  six  weeks  after  the  death  of  his  father,  fifty  guineas,  for  value 
received ;  the  like  indorsement  laid  after  the  death  of  the  father,  as 
before.  The  third  count  is  for  money  had  and  received,  &o.,  £250  ; 
but  this  is  out  of  the  case.  The  damage  is  laid  at  £300,  and  a  gen- 
eral verdict  for  the  plaintiff  on  both  notes. 

It  was  insisted  '  on  for  the  defendant  in  arrest  of  jurlgment  that  these 
notes  are  not  within  the  Statute  3  &  4  Anne,  c.  9  ;  and,  if  not,  that  they 
are  not  indorsable  or  assignable,  and  consequently  that  the  plaintiff, 
who  brings  this  action  as  indorsee,  cannot  recover  at  law.  To  show 
that  these  notes  are  not  within  the  statute,  a  great  many  things 
were  said  on  the  arguing  of  the  case,  and  a  great  many  cases  and 
authorities  cited  both  out  of  the  common  and  civil  law  books.  But 
I  think  that  all  the  objections  that  were  made  may  be  reduced  to 
these  two  general  positions  :  — 

First,  that  the  Act  of  Parliament  only  intended  to  put  promissory 
notes  on  the  same  foot  as  bills  of  exchange  ;  and  that  therefore,  if 
bills  of  exchange  drawn  in  this  manner  would  not  be  good,  and  conse- 
quently not  assignable,  it  follows  that  notes  drawn  in  this  manner  are 
not  made  indorsable  or  assignable  by  the  statute. 

Secondly,  that  the  act  was  made  for  the  advancement  of  trade  and 
commerce,  and  consequently  was  intended  to  extend  only  to  such 
notes  as  are  in  their  nature  negotiable,  and  that  these  notes  are  not  so. 

Before  I  consider  these  objections,  I  will  state  the  words  of  the  Act 
of  Parliament  on  which  the  question  must  depend,  3  &  4  Anne,  c.  9, 
entitled,  "  An  act  for  giving  like  remedy  on  promissory  notes  as  is 

^  This  case  was  several  times  argued. 
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now  used  on  bills  of  exchange,  and  for  the  better  payment  of  inland 
bills  of  exchange."  Whereas  it  hath  been  held  that  notes  in  writing 
signed  by  the  party  who  makes  the  same,  whereby  such  person  prom- 
ises to  pay  to  any  other  person,  or  his  order,  any  sum  of  money  therein 
mentioned,  are  not  assignable  or  indorsable  over  within  the  custom 
of  merchants,  and  that  any  person  to  whom  such  note  shall  be  assigned, 
indorsed,  or  made  payable,  could  not,  within  the  said  custom,  maintain 
any  action  on  such  note  against  the  person  who  first  drew  and  signed 
the  same :  therefore,  to  the  intent  to  encourage  trade  and  commerce, 
which  will  be  much  advanced  if  such  notes  shall  have  the  same  effect 
as  inland  bills  of  exchange,  and  shall  be  negotiated  in  like  manner,  be 
it  enacted  that  all  notes  in  writing  which  shall,  after,  &c.,  be  made  and 
signed  by  any  person  or  persons,  &c.,  whereby  such  person  or  persons 
do  or  shall  promise  to  pay  to  any  other  pe)-son  or  persons,  &c.,  his,  her, 
or  their  order,  or  unto  the  bearer,  any  sum  of  money  mentioned  in 
such  note,  shall  be  taken,  and  construed  by  virtue  thereof,  due  and 
payable  to  any  such  person  or  persons,  &c.,  to  whom  the  same  is  made 
payable,  and  also  every  such  note  shall  be  assignable  or  indorsable 
over  in  the  same  manner  as  inland  bills  of  exchange  are,  or  may  be, 
according  to  the  custom  of  merchants  ;  and  that  the  person  or  persons, 
&c.,  to  whom  the  sum  of  money  is  made  payable  by  such  note  shall 
and  may  maintain  an  action  for  the  same  in  such  manner  as  he,  she, 
or  they  may  do  upon  any  inland  bill  of  exchange,  &c. ;  and  that  the 
person  or  persons,  &c.,  to  whom  such  note  is  indorsed  or  assigned,  or 
the  money  therein  mentioned  ordered  to  be  paid  by  indorsement 
thereon,  shall  and  may  maintain  his,  her,  or  their  action  for  such 
money  either  against  the  person  or  persons  who  signed  such  note,  or 
against  any  of  the  persons  who  indorsed  the  same,  in  like  manner  as 
in  case  of  inland  bills  of  exchange.  The  title  of  the  act  seems  to  refer 
to  bills  of  exchange  ;  and  they  are  likewise  referred  to  in  the  preamble, 
and  the  remedy  is  to  be  the  same.  But  in  the  description  of  the  notes 
which  are  to  be  made  assignable  there  is  no  reference  to  bills  of  ex- 
change, but  the  words  are  very  general ;  and  I  never  understood  that 
the  plain  words  of  an  enacting  clause  are  to  be  restrained  by  the  title 
or  preamble  of  an  act.  It  has,  indeed,  been  often  said,  and  I  think 
very  rightly,  that  if  the  words  of  an  Act  of  Parliament  be  doubtful,  it 
may  be  proper  to  have  recourse  to  the  preamble  to  find  out  the  meaning 
of  the  legislature  ;  but  where  the  words  of  the  enacting  part  are  plain 
and  express,  I  do  not  think  that  they  ought  to  be  restrained  by  the 
preamble  :  for  the  preamble  may  only  recite  some  particular  mischiefs 
which  have  happened  ;  but  the  enacting  clause  may  not  only  be  cal- 
culated to  prevent  those  mischiefs,  but  others  also  of  a  like  nature. 
Now  the  words  of  the  enacting  part  of  this  act  are  plain  and  clear  and 
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very  general ,  and,  in  order  to  bring  a  note  within  the  description  of 
that  clause,  it  is  only  necessary, 

First,  that  the  note  should  be  in  writing ; 

Secondly,  that  it  should  be  made  and  signed  by  the  person  promis- 
ing to  pay ;  and. 

Thirdly,  that  there  be  an  express  promise  to  pay  to  another,  or  his 
order,  or  bearer.  But,  as  to  the  time  of  payment,  the  act  is  silent ; 
nor  is  there  any  particular  form  prescribed. 

And,  therefore,  as  to  the  first  objection,  that  if  a  bill  of  exchange 
had  been  drawn  in  this  manner  it  would  not  have  been  good.  Sup- 
posing it  to  be  true,  1  do  not  think  that  it  follows  that  these  promis- 
sory notes  may  not  be  within  the  general  words  of  the  statute,  if  they 
answer  all  the  descriptions  therein  contained.  However,  for  argu- 
ment's sake,  I  will  suppose  that  this  consequence  would  hold  ;  but  we 
do  not  think  that  a  bill  of  exchange  drawn  in  this  manner  would  be 
bad.  Upon  this  head,  it  would  be  but  misspending  time  to  run  over  all 
the  passages  which  have  been  cited  out  of  the  civil-law  books  in  rela- 
tion to  bills  of  exchange,  because  I  put  a  question  to  the  counsel  which 
will,  I  think,  determine  this  point :  whether  there  is  any  limited  time 
mentioned  in  any  of  the  books  beyond  which,  if  bills  of  exchange  are 
made  payable,  they  are  not  good ;  and  it  was  agreed  by  the  counsel 
that  they  could  find  no  such  rule,  and  I  am  sure  I  can  find  none.  But 
if  a  bill  of  exchange  be  made  payable  at  never  so  distant  a  day,  if  it  be 
a  day  that  must  come,  it  is  no  objection  to  the  bill.  There  is  but  one 
passage  in  the  books  wherein  any  notion  to  the  contrary  is  so  much  as 
hinted  at ;  and  that  is  in  Scacchia  de  Commerciis,  where  it  is  said 
that  it  had  been  formerly  an  objection  against  a  bill  of  exchange,  as 
contrary  to  the  nature  of  it,  that  it  was  made  payable  at  the  end  of 
seven  months  ;  but  by  his  making  use  of  the  word  "  formerly,"  it  is  plain 
that  in  bis  opinion  the  law  was  then  held  to  be  otherwise.  If,  there- 
fore, the  distance  of  time  would  not  have  made  a  bill  of  exchange  bad 
if  drawn  in  this  manner,  since  it  is  drawn  at  a  time  which  must  come, 
the  only  other  objection  that  was  made  on  this  head  was  that  in  all 
bills  of  exchange  there  must  be  2,  -par  pro  pari,  which  there  cannot  be 
in  this  case,  because  the  value  cannot  be  ascertained.  But  I  shall 
show  plainly  that  the  value  may  be  ascertained,  when  I  come  to  the 
other  objection  that  these  are  not  negotiable  notes. 

Secondly,  having  answered  the  objections  against  these  notes,  con- 
sidering them  on  the  same  foot  as  bills  of  exchange,  I  come  now  to 
the  second  objection,  arising  from  the  words  and  intent  of  the  statute. 
And,  first,  I  think  that  they  are  plainly  within  the  words.  They  are 
made  in  writing ;  they  are  signed  by  the  person  promising  to  pay ; 
and  tl.are  is  an  express  promise  to  pay  to  another,  or  his  order ;  and, 
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as  no  time  of  payment  is  mentioned  in  the  statute,  the  distance  of 
time  is  no  objection  within  the  words  of  the  act. 

Let  us  see,  therefore,  in  the  next  place,  whether  any  objection  arises 
against  them  from  the  design  and  intent  of  the  act ;  though  I  think  it 
would  be  pretty  hard  to  construe  a  note  to  be  not  within  the  intent 
of  an  act  when  it  is  manifestly  within  the  words  of  it,  and  the  words  of 
the  act  are  plain  and  express.  When  the  words  of  an  act  are  doubtful 
and  uncertain,  it  is  proper  to  inquire  what  was  the  intent  of  the  legis- 
lature. But  it  is  very  dangerous  for  judges  to  launch  out  too  far  in 
searching  into  the  intent  of  the  legislature,  when  they  have  expressed 
themselves  in  plain  and  clear  words.  However,  we  think  that  these 
notes  are  within  the  intent  as  well  as  the  words  of  the  act.  And,  to 
show  that  they  are  so,  I  will  here  take  notice  of  all  the  cases  which 
were  cited  to  the  contrary,  and  will  show  that  they  all  stand  on  a 
different  foot,  and  are  plainly  distinguishable  from  the  present.  For 
they  are  all  of  them  cases  where  either  the  fund  out  of  which  the  pay- 
ment was  to  be  made  is  uncertain,  or  the  time  of  payment  is  uncer- 
tain, and  might  or  might  not  ever  happen  :  whereas  in  the  present 
case  there  is  no  pretence  that  the  fund  is  uncertain,  and  the  time  of 
payment  must  come,  because  the  father,  after  whose  death  they  are 
made  payable,  must  die  one  time  or  other.  The  case  of  Pearson  v. 
Garrett  ^  was  thus  :  the  defendant  gave  a  note  to  pay  sixty  guineas 
when  he  married  B.,  and  judgment  was  given  for  the  defendant, 
because  it  was  uncertain  whether  he  would  ever  marry  her  or  not ; 
so  the  time  of  payment  might  never  come.  In  the  case  of  Jocelyn 
V.  Le  Serre,  the  bill  was  drawn  on  Jocelyn  to  pay  so  much  every 
month  out  of  his  growing  subsistence.  How  long  that  would  last 
no  one  could  tell,  or  whether  it  would  be  sufficient  for  that  purpose ; 
and  therefore  the  bill  was  holden  not  to  be  good,  because  the  fund 
was  uncertain.  In  the  case  of  Smith  v.  Boheme,  the  promise  in  the 
note  was  to  pay  £70,  or  surrender  a  person  therein  named ;  if,  there- 
fore, he  surrendered  the  person,  there  was  no  promise  to  pay  any 
thing,  and  therefore  the  note  was  uncertain  and  not  negotiable.  In 
the  case  of  Appleby  v.  Biddolph,  a  promise  to  pay  if  his  brother  did 
not  pay  by  such  a  time,  held  not  to  be  within  the  statute,  because  it 
was  uncertain  whether  the  drawer  of  the  note  would  ever  be  liable  to 
pay  or  not.  In  the  case  of  Jenney  v.  Herle,  a  promise  to  pay  such  a 
sum  out  of  the  income  of  the  Devonshire  Mines,  held  not  a  promise 
within  the  statute,  because  it  was  uncertain  whether  the  fund  would 
be  sufficient  to  pay  it.  So,  in  the  case  of  Barnsley  v.  Baldwyn,  the 
promise  was,  as  in  the  case  of  Pearson  v.  Garrett,  to  pay  such  a  sum  on 
marriage,  and  held  not  to  be  within  the  statute  for  the  same  reason. 

1  4  Mod.  242,  and  Comb.  227. 
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And  as  these  notes  are  plainly  not  within  the  intent  of  the  statute, 
because  not  negotiable  ab  initio,  so  when  the  words  themselves  come 
to  be  considered  they  are  not  within  the  words  of  it,  because  the  stat- 
ute only  extends  to  such  notes  where  there  is  an  absolute  promise  to 
pay,  and  not  a  promise  depending  on  a  contingency,  and  where  the 
money  at  the  time  of  the  giving  of  the  note  becomes  due  and  payable 
by  virtue  thereof  (so  are  the  words  of  the  statute),  and  not  where  it 
becomes  due  and  payable  by  virtue  of  a  subsequent  contingency  which 
may  perhaps  never  happen,  and  then  the  money  will  never  become 
payable  at  all.  And  it  can  never  be  said  that  there  is  a  promise  to 
pay  money,  or  that  money  becomes  due  and  payable  by  virtue  of  a 
note,  when,  unless  such  subsequent  contingency  happen,  the  drawer 
of  the  note  does  not  promise  to  pay  any  thing  at  all. 

But  the  present  notes,  and  those  cases  where  such  notes  have  been 
holden  to  be  within  the  statute,  do  not  depend  on  any  such  contin- 
gency, but  there  is  a  certain  promise  to  pay  at  the  time  of  the  giving 
of  the  notes,  and  the  money  by  virtue  thereof  will  certainly  become 
due  and  payable  one  time  or  other,  though  it  is  uncertain  when  that 
time  will  come.  The  bills  therefore  of  exchange,  commonly  called 
billcB  nundinales,  were  always  holden  to  be  good,  because  though 
these  fairs  were  not  always  holden  at  a  certain  time,  yet  it  was  certain 
that  they  would  be  held.  The  case  of  Andrews  v.  Pranklyn  depends 
on  the  same  reason  ;  for  there  the  note  was  to  pay  such  a  sum  two 
months  after  such  a  ship  was  paid  off,  and  held  good  because  the  ship 
would  certainly  be  paid  off  one  time  or  other.  The  case  of  Lewis  v. 
Ord  ^  was  exactly  the  like  case,  and  determined  on  the  same  reason. 
As  to  the  objection  that  these  are  not  negotiable  notes,  because  the 
value  of  them  cannot  be  ascertained,  the  argument  is  not  founded  on 
fact,  because  the  value  of  a  life  when  the  age  of  a  person  is  known  is 
as  well  settled  as  can  be ;  and  there  are  many  printed  books  in  which 
these  calculations  are  made.  But,  if  it  were  otherwise,"  the  life  of  a 
man  may  be  insured,  and  by  that  the  value  will  be  ascertained.  And 
the  same  answer  will  serve  to  the  objection  which  I  before  mentioned 
against  such  bills  of  exchange. 

There  was  another  objection  taken,  that  the  drawer  might  have 
died  before  his  father,  and  then  these  notes  would  have  been  of  no 
value ;  but  there  is  plainly  nothing  in  this  objection,  for  the  same  may 
be  said  of  any  note  payable  at  a  distant  time,  that  the  drawer  may  die 
worth  nothing  before  the  note  becomes  payable. 

We  do  not  think  that  the  averment  of  the  death  of  the  father  before 
the  indorsement  makes  any  alteration,  because  we  are  of  opinion  that 

'  Cunningh.  Bills  of  Exchange,  113. 
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if  the  notes  were  not  within  the  statute  ah  tm'iio  they  shall  not  be 
made  so  by  any  subsequent  contingency.  But,  for  the  reasons  afore- 
said, we  are  of  opinion  (and  so  was  the  Lord  Chief  Baron  Parker) 
that  the  plaintiff  is  entitled  to  his  judgment  ;i  and  therefore  the  rule 
for  arresting  the  judgment  must  be  discharged.'^ 


WALKER,  Executor  of  Waikee,  v.  ROBERTS. 
At  Nisi  Peius,  coeam  Cebsswell,  J.,  Speing  Circuit,  1842. 

{Reported  in  Carrington  S/-  Marshman,  590.] 

Assumpsit  by  the  plaintiff,  as  the  executor  of  the  payee,  against  the 
defendant  as  maker  of  a  promissory  note,  dated  February,  1831,  for 
£19  19s.  l\d.,  with  interest,  on  demand,  six  months  after  notice. 

Plea  :  non  assumpsit. 

The  note,  which  was  proved  to  have  been  written  by  the  defend- 
ant's wife,  by  his  authority,  was  in  the  following  form  :  — 

"Febeuaet,  183L 
"  William  Walker  lent  to  James  Roberts  £19  19s.  lid.,  to  receive  five 
per  sent  for  the  same  £19  19s.  \ld. ;  to  pay  on  demand  to  the  said  Wil- 
liam Walker,  giving  James  Roberts  six  months'  notice  for  the  same. 
"  Witness  my  hand, 

"James  X  Maet  Robeets." 

It  appeared  that  the  interest  had  been  paid  to  February,  1838,  and 
that  there  had  been  six  months'  notice  given,  and  a  demand  made 
after  the  six  months'  notice  had  expired. 

J.  Q.  Phillimore,  for  the  defendant.  I  submit  that  this  is  an  agree- 
ment to  pay  money  on  certain  conditions,  and  is  not  a  promissory 
note  ;  and  that  it  ought  to  be  stamped  as  an  agreement,  and  not  as  a 
promissory  note,  as  it  is. 

Cebsswell,  J.     I  think  it  is  a  promissory  note. 

Verdict  for  the  plaintiff .^ 

1  This  judgment  was  afterwards  affirmed  in  the  Court  of  King's  Bench  on  a  writ 
of  error.     2  Str.  1217. 

2  EofEey  a.  Greenwell,  10  A.  &  E.  222 ;  Conn  v.  Thornton,  46  Ala.  587  ;  Bristol  v. 
Warner,  19  Conn.  7  ;  Mortee  v.  Edwards,  20  La.  An.  236,  accord. 

See  Richards  v.  Richards,  2  B.  &  Ad.  454.  —  Ed. 

'  Gaytes  u.  Hibbard,  5  Biss.  99  (sevible) ;  Goshen  Co.  v.  Hurtin,  9  Johns.  217  (sem- 
ble) ;  Dutchess  Co.  u.  Davis,  14  Johns.  2.38  (semhle) ;  Washington  Ins.  Co.  v.  Miller, 
26  Vt.  77,  accord. 

Union  Co.  i/.  Jenkins,  1  Cai.  381,  contra.  —  Ed. 
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ALEXANDER  v.  THOMAS. 

In  the  Queen's  Bench,  Januaet  23,  1851. 

[Reported  in  16  Queen's  Bench  Reports,  333.] 

Assumpsit.  The  first  count  stated  that  defendant,  on  19th  Novem- 
ber, 1839,  made  his  bill  of  exchange  in  writing,  and  directed  the  same 
to  one  Shadwell,  and  thereby  requested  Shadwell,  ninety. days  after 
sight,  or  when  realized,  of  that  his,  the  defendant's  first  bill  of  ex- 
change, &c.,  to  pay  to  the  plaintifij  or  order,  £1256  13s.  4d.,  value 
received.  Averment  that  the  said  bill  was  presented  to  Shadwell,  and 
that  he  refused  to  accept,  although  the  period  of  ninety  days  after  pre- 
sentment and  sight  thereof  by  him  had  elapsed,  &o. 

Plea :  that  defendant  did  not  make  his  bill  of  exchange  modo  et 
forma.     Issue  thereon. 

On  the  trial  before  Lord  Campbell,  C.  J.,  at  the  London  sittings 
after  last  Easter  term,  the  plaintiff  had  a  verdict  on  this  issue. 

ir7ioioles,  in  last  Trinity  term,  obtained  a  rule  nisi  to  arrest  the 
judgment,  on  the  ground  that  the  bill  of  exchange  set  out  in  the 
declaration  was  payable  on  a  contingency,  and  that  the  declaration 
was  therefore  bad. 

Watson  and  IT.  Smith  now  showed  cause.  The  meaning  of  the 
bill  of  exchange  as  described  in  the  declaration  is  that  it  is  to  be  paid 
ninety  days  after  sight  at  all  events,  or  sooner  if  the  drawee  is  in  funds 
before  that  period.  [Lord  Campbell,  C.  J.  Even  on  this  construc- 
tion it  would  be  uncertain  whether  it  would  be  payable  at  all  within 
the  ninety  days,  and,  if  payable  within  that  time,  on  what  particular 
day  it  would  be  so  payable.]  Although  a  bill  payable  on  a  contin- 
gency that  may  never  happen,  as  out  of  money  to  arise  on  the  sale  of 
defendant's  reversion,  is  bad,  Carlos  v.  Fancourt ;  ^  yet  if  the  contin- 
gency, on  which  the  bill  is  payable,  must  happen,  as,  for  instance,  six 
weeks  after  the  death  of  the  defendant's  father,  the  bill  is  good. 
Cooke  V.  Colehan.  A  bill  payable  so  many  days  after  sight  is  good, 
though  it  is  uncertain  when  sight  will  be  had  of  the  bill.  If  the  lan- 
guage of  this  bill  had  been  "  ninety  days  after  sight  and  when  realized," 
the  objection  would  be  good;  but  the  alternative  "or"  saves  the  bill, 
for  the  period  of  payment,  viz.,  the  end  of  ninety  days,  must  arrive. 

Atherton,  contra.  Unless  the  instrument  declared  on  be  a  good  bill, 
the  declaration  is  bad,  for  no  consideration  is  stated  for  the  defendant's 
promise.    Treating  the  instrument,  therefore,  as  a  bill,  and  giving  a 

1  5  T.  R.  482. 
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meaning  to  all  the  words  of  it,  if  a  meaning  can  be  given  to  them,  is 
this  instrument  a  good  bill  of  exchange  according  to  the  custom  of 
merchants  ?  The  words  "  or  when  realized  "  are  not  insensible  :  the 
obvious  meaning  of  them  is  "  when  you  are  in  funds  for  the  purpose." 
This  event  may  never  happen  ;  and  so  it  is  uncertain  whether  the  bill 
will  ever  be  payable,  for  the  words  are  to  be  read  "  ninety  days  after 
sight,  if  then  in  funds,  if  not,  as  soon  as  you  are  in  funds  afterwards." 
If,  however,  it  is  to  be  taken  that  the  bill  was  payable  absolutely  ninety 
days  after  sight,  because  the  alternative  words  are  insensible,  this  will 
not  help  the  declaration,  for  the  bill  is  not  so  described.  If  an  instru- 
ment is  payable  on  the  alternative  contingency  of  two  events,  one  of 
which  may  never  happen,  the  instrument  is  as  uncertain  as  if  payable 
on  one  event  which  may  never  happen,  for  the  drawee  would  have 
his  option. 

LoED  Campbell,  C.  J.  I  am  of  opinion  that  judgment  must  be 
arrested,  unless  this  is  a  good  bill  of  exchange  according  to  the  custom 
of  merchants.  If  we  could  reject  the  words  "or  when  realized"  as 
insensible,  the  bill  would  certainly  be  unexceptionable.  But  a  reasonar 
ble  meaning  has  already  been  ascribed  to  them,  viz.,  "  or  when  you  are 
in  funds  for  the  purpose."  I  do  not  see  why  this  alternative  is  to  be 
taken  as  limited  to  the  term  before  the  expiration  of  the  ninety  days 
rather  than  after.  I  should  say  the  meaning  is  that  the  bill  is  to  be 
paid  at  the  end  of  ninety  days,  if  the  drawee  should  be  then  in  funds ; 
if  not,  that  it  shall  be  payable  afterwards.  Even,  however,  if  the  other 
is  the  right  meaning,  namely,  .that  the  bill  is  payable  sooner  if  the 
drawee  should  be  sooner  in  funds,  and,  if  not,  at  the  end  of  ninety  days 
at  all  events,  I  think  this  would  not  be  a  good  bill ;  for  the  holder  would 
have  to  watch  and  ascertain  the  precise  time  when  the  bill  should  be- 
come payable,  and,  if  he  failed  in  doing  this  and  in  duly  presenting  it, 
the  drawer  would  be  discharged.  I  am  of  opinion  that  this  is  not  a 
good  bill  of  exchange,  drawn  according  to  the  custom  of  merchants, 
so  as  to  relieve  the  plaintiff  from  the  necessity  of  stating  a  considera- 
tion for  it. 

Patteson,  Coleeidge,  and  Eele,  JJ.,  concurred. 

Mule  absolute} 

1  Brooks  V.  Hargreaves,  21  Mich.  254. 

("  1583.00  "  Detroit,  Mich.,  Dec.  24,  1867. 

"  One  year  after  date,  for  value  received,  we  promise  to  pay  to  Joseph  Smith,  or 
bearer,  five  hundred  and  eighty-three  dollars,  with  interest,  —  this  to  be  paid  when 
any  dividends  shall  be  declared  on  such  shares  as  Joseph  Smith  has  been  holding 
heretofore  in  the  Agricultural  and  Broom-handle  Manufacturing  Company  of  Tren- 
ton, Mich.  (Signed)  Geo.  Hargeeates  &  Bro.")     accord. 
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Nunez  v.  Dautel,  19  Wall.  560.  The  following  instrument  —  "  Due  J.  Dautel,  or 
order,  $1619.66.  .  .  .  This  we  will  pay  as  soon  as  the  crop  can  be  sold  or  the  money 
raised  from  any  other  source,"  &c.  —  was  held  not  to  be  a  note,  but  to  show  an  obliga- 
tion to  pay  in  a  reasonable  time,  though  the  contingencies  mentioned  might  never 
happen. 

Conf.  Jones  v.  Eisler,  3  Kans.  184;  Palmer  v.  Hummer,  10  Kans.  464;  Gardner 
II.  Barger,  4  Heisk.  668.  — Ed. 
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ARCHIBALD    MAC  ARTHUR-STEWART    v.   WILLIAM 
FULLARTON   ajtd   Othees. 

•    In  the  Court  of  Session,  Scotland,  Jan.  29,  1782. 

[Reported  in  Morson's  Dictionary  of  Decisions,  1408.] 

Ok  Aug.  1,  1743,  John  Stewart-Murray,  of  Blackbarony,  granted  to 
Mrs.  Mary  Stewart,  his  sister,  a  bill  of  the  following  tenor  :  — 

"  Beothek,  —  Pay  to  me,  at  the  first  term  of  Whitsunday  or  Martin- 
mas after  your  decease,  £140  sterling  money,  value  received  from  your 
sister,  Mary  Stewart. 

"  To  John  Mueeat,  of  Blackbarony,  Esq. 

"  Accepts,  J.  St.  Mtjeeay." 

Mr.  Murray  survived  the  date  of  this  bill  thirty-seven  years; 
having  made  an  entail  of  his  whole  estate,  real  and  personal,  in 
favor,  first  of  his  sister,  and  next  of  Mr.  Macarthur-Stewart.  Upon 
the  death  of  that  lady  without  issue,  her  executors  demanded  from 
the  latter,  then  succeeding  to  the  whole  movables,  which  had  be- 
longed to  her  brother,  and  were  in  her  possession,  deduction  of  the 
debt  due  to  herself  by  the  above  bill. 

Pleaded  for  the  heir.  A  bill  payable  at  a  term  posterior  to  the 
death  of  the  grantor  is  truly  a  novelty  ;  and  in  the  present  case  that 
event  did  not  happen  for  thirty-seven  years  after  its  date.  As  a  docu- 
ment of  debt,  the  bill  in  question  must  appear  in  a  light  equally 
extraordinary  and  dangerous.  Should  it  be  sustained  to  that  effect, 
many  new  opportunities  would  arise  of  committing  forgery  with 
impunity.  But  perhaps  it  ought  rather  to  be  considered  as  constitut- 
ing a  legacy  in  a  manner  not  authorized  by  law. 

Answered.  As  this  bill  bears  value  received,  so  there  is  no  evi- 
dence of  its  having  been  intended  to  constitute  a  legacy.  It  is  there- 
fore to  be  understood  as  a  voucher  of  debt ;  to  which  it  is  no  sufiicient 
objection  that  the  reason  of  postponing  payment  till  the  death  of  the 
grantor  cannot  be  clearly  shown,  especially  as  the  transaction  occurred 
between  persons  so  nearly  related. 

The  Court  did  not  view  the  bill  as  constituting  a  legacy.  They 
thought,  however,  that  the  right  which  it  contained  was  of  so  ano- 
malous a  kind  as  not  to  be  the  proper  subject  of  a  bill,  and  there- 
fore adhered  to  the  Lord  Ordinary's  interlocutor,  "  sustaining  the 
objections  to  the  bill." 


SECT.  VI.]  COTA  V.   BUCK.  93 


HERRICK  V.  BENNETT. 

In  the  Supreme  Couet  op  Judicattjeb,  Nbtv  Yoek,  Octobee,  1811. 
[Reported  in  8  Johnson,  374.] 

This  was  an  action  of  assumpsit  on  a  promissory  note.  The  first 
count  of  the  plaintiff's  declaration  stated  that  the  defendant,  on  May 
25,  1809,  at,  &c.,  made  his  certain  promissory  note  in  writing,  sub- 
scribed, &c.,  and  then  and  there  delivered  the  same  to  the  plaintiff,  by 
which  said  note  the  defendant  promised  to  pay  to  the  plaintiff,  or 
order,  $112.53.  By  reason  whereof,  &c.  There  was  a  demurrer  to  this 
count  of  the  declaration,  which  was  submitted  to  the  court  without 
argument. 

JPer  Curiam.  It  is  to  be  presumed  that  the  plaintiff  has  stated  the 
note,  in  his  declaration,  afccording  to  the  terms  of  it,  and  that  is  suffi- 
cient. The  conclusion  of  the  law  is,  that  where  no  time  of  payment 
is  specified  in  a  note,  it  is  payable  immediately.  The  first  count,  then, 
shows  a  cause  of  action,  and  the  plaintiff  is  entitled  to  judgment. 

Judgment  for  the  plaintiff^ 


FRANCIS  COTA  v.   BUSHROD  BUCK. 

In    the    StrPEEME    Judicial    Couet,  Massachusetts,  Septembem 

Term,  1844. 

\RipoHed  in  7  Metcalf,  588.] 

IisTDEBiTATUS  ASSUMPSIT  On  the  common  money-counts.  Plea  :  the 
general  issue.     Trial  in  the  Court  of  Common  Pleas. 

The  plaintifi",  to  maintain  the  issue  on  his  part,  offered  in  evidence 
the  following  instrument :  — 

"  New  Ashfoed,  March  13,  1840. 

"  For  value  received,  I  promise  to  pay  John  Pero,  or  bearer,  five 
hundred  and  seventy  dollars  and  fifty  cents  ;  it  being  for  property  I 
purchased  of  him  in  value  at  this  date,  as  being  payable  as  soon  as  can 

1  Whitlock  V.  Underwood,  2  B.  &  C.  167  ;  Aldous  v.  Cornwell,  L.  R.  3  Q.  B.  573 
Abbot  V.  Douglas,  1   C.  B.  491 ;   Thorn  v.  Scoril,  2  Kerr,  657 ;  Holmes  v.  West, 
17  Cal.  623;  Keyes  v.  Fenstermaker,  24  Cal.  329;  Bacon  o.  Page,  1  Conn.  404 
Freeman  u.  Ross,  16   Ga.  262 ;  Greene   v.  Drebilbis,  1    Greene,  652 ;   Kendall   u 
Galvin,,16  Me.  131;   Porter  «.  Porter,  51  Me.  376  ;  Mason  i;.  Patton,  1  Mo.  279 
Thompson  v.  Ketcham,  8  Johns.  189 ;  Gaylord  v.  Van  Loan,  15  Wend.  308 ;  Cornell  v. 
Moulton,  3  Den.  12 ;  Jones  v.  Brown,  11  Oh.  St.  601 ;  Mich.  Ins.  Co.  v.  Leaven- 
worth,  30  Vt.  20,  accord.  —  Ed. 
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be  realized  of  the  above  amount  for  the  said  property  I  have  this  day 
purchased  of  said  Pero,  which  is  to  be  paid  in  the  course  of  the 
season  now  coming.  Busheod  Buck." 

The  defendant  objected  that  this  instrument  was  not  a  negotiable 
note,  and  therefore  could  not  be  given  in  evidence  by  the  plaintiff  in 
this  action,  brought  in  his  own  name.  The  court  decided  that  said 
instrument  was  a  negotiable  note,  transferable  by  delivery ;  and  the 
same  was  given  in  evidence  to  the  jury,  who  returned  a  verdict 
thereon  for  the  plaintiflf.  The  defendant  alleged  exceptions  to  said 
decision. 

Lanckton,  for  the  defendant,  cited  Coolidge  v.  Ruggles  ; '  Story  on 
Bills,  57-60  ;  Chit,  on  Bills  (Springfield  ed.,  1830),  41,  42,  44,  48,  and 
notes. 

Colt,  for  the  plaintiff.  The  note  was  payable  at  all  events  during  the 
season  of  1840,  and  was  not  payable  out  of  a  particular  fund.  Haus- 
soullier  v.  Hartsinck,''  McLeed  v.  Snee,  Stevens  v.  Blunt,'  Pierson 
V.  Dunlop.^  But,  if  the  note  were  payable  out  of  a  particular  fund,  it 
was  a  fund  in  the  defendant's  power  when  the  note  was  given.  Such 
note  is  negotiable,  though  it  may  be  otherwise  in  case  of  a  bill  of 
exchange.     1  Dane,  Abr.  384 ;  Kyd  on  Bills  (Boston  ed.),  50. 

Shaw,  C.  J.  The  true  test  of  the  negotiability  of  a  note  seems  to 
be,  whether  the  undertaking  of  the  promisor  is  to  pay  the  amount  at 
all  events,  at  some  time  which  must  certainly  come,  and  not  out  of  a 
particular  fund,  or  upon  a  contingent  event.  If  it  were  payable  on  a 
contingency  or  out  of  a  particular  fund,  it  would  not  be  negotiable. 
This  note,  we  think,  was  payable  by  the  promisor  at  all  events,  and 
within  a  certain  limited  time.  The  note  is  obscurely  written  and 
ungrammatical.  But  we  think  the  meaning  was  this  :  that  the  signer, 
for  value  received  in  the  purchase  of  property,  promised  to  pay  Pero 
or  bearer  the  sum  named,  as  soon  as  the  termination  of  the  coming 
season,  and  sooner,  if  the  amount  could  be  sooner  realized  out  of  the 
fund.  Such  reference  to  the  sale  of  the  property  was  not  to  fix  the 
fund  from  which  it  was  to  be  paid,  but  the  time  of  payment.  The 
undertaking  to  pay  was  absolute,  and  did  not  depend  on  the  fund.  So 
as  to  the  time,  whatever  time  may  be  understood  as  the  "  coming  sea- 
son," whether  harvest  time  or  the  end  of  the  year,  it  must  come  by 
mere  lapse  of  time ;  and  that  must  be  the  ultimate  limit  of  the  time 
of  payment.  Exceptions  overruled} 

I  15  Mass.  887.  2  7  T.  R.  733.  3  7  Mass.  240.         <  Cowp.  571. 

6  Conn  V.  Thornton,  46  Ala.  587  ("  One  day  after  date,  I  promise  to  pay,  or  at  my 
death,"  &c. ;)  Walker  v.  Woollen,  4  C.  L.  J.  248 ;  Kincaid  v.  Higgins,  1  Bibb,  896 
("I promise  to  pay,  as  soon  as  I  can,"  &c.) ;  Smith  v.  Ellis,  29  Me.  422  ("a  note  for 
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JOHN   SMILIE  V.  SIMON  STEVENS. 
In  the  Supreme  Court,  Vermont,  August  Teem,  1866. 

[Reported in  39  Vermont  Reports,  815] 

Assumpsit  to  recover  on  a  certificate  of  deposit  payable  to  James 
Smilie,  or  order,  "  on  demand,  on  the  return  of  this  certificate  and  my 
guarantee  of  his  note  to  his  brother  John,"  &c.  The  first  count  of 
the  declaration  set  forth  the  instrument,  and  averred  that  it  had  been 
duly  assigned,  and  ordered  to  the  plaintiff  in  words  and  figures  as 
follows  :  "  Pay  to  John  Smilie  or  order,"  signed  "  James  Smilie," 
dated  Sept.  1, 1865.  And  the  plaintiff  averred  that  he  had  demanded 
the  same  of  the  defendant,  and  ofiered  to  return  the  said  guarantee  of 
the  notes,  but  the  defendant  refused  and  neglected  to  pay  the  same. 
To  this  count  the  defendant  demurred  specially.  The  case  was  heard 
upon  the  demurrer  at  the  June  term,  1866,  Steele,  J.,  presiding  ;  and 
the  court  rendered  judgment  that  said  count  was  insuiEcient,  to  which 
the  plaintiff  excepted. 

~  Barker,  for  the  plaintiff,  cited  to  show  that  the  instrument  was 
negotiable.  Parsons  on  Notes  and  Bills,  Vol.  I.  p.  26  ;  Miller  v. 
Austin,*  Laughlin  v.  Marshall,^  Corey  v.  McDougal,"  Kilgore  v.  Bulk- 
ley,'*  Bank  of  Orleans  v.  Merrill,  Welton  v.  Adams,°  Johnson  v.  Bar- 
ney,°  Stevens  v.  Blunt.' 

The  defendant  knew  the  plaintiff  held  the  certificate,  and  expected 

$4,096.81,  payable  as  soon  and  as  fast  as  the  same  may  be  or  can  be  collected,  on  a 
contract  this  day  assigned  to  us  ;  and,  if  not  so  collected,  to  be  paid  in  four  years," 
&o.)  ;  Stevens  v.  Blunt,  7  Mass.  240  ("I  do  agree  to  pay  to  Solomon  Stevens  or  order 
forty  dollars,  by  the  20th  of  May,  or  when  he  completes  the  building,  accord- 
ing to  contract,"  &c.) ;  Henschel  v.  Mahler,  3  Den.  428  (a  bill  payable  in  New  York 
Oct.  31,  or  in  Paris  Dec.  81,  1839) ;  Goodloe  v.  Taylor,  3  Hawks,  468  ("  against  the 
25th  of  December,  1819,  or  when  the  house  J.  Mayfield  has  undertaken  to  build  for 
me  is  completed,  I  promise  to  pay,''  &e.);  Ring  v.  Foster,  6  Oh.  279  ("Three 
months  after  date,  we  promise  to  pay  S.  F.  $143.22  :  provided  S.  F.  delivers  the  crop 
of  tobacco  raised  by  him,  then  S.  F.  is  to  have  one-fourth  of  the  above  in  hand,  and, 
in  addition  thereto,  $3.50  for  the  part  undelivered ;  payable  one-fourth  in  hand,  the 
balance  in  one  hundred  and  thirty  days,"  &c.) ;  Jordan  v.  Tate,  19  Oh.  St.  586  (a 
note  payable  on  or  before  a  future  day  therein  named)  ;  Ernst  v.  Steckman,  74  Pa. 
13  ("  Twelve  months  after  date,  or  before,  if  made  out  of  the  sale  of"  —  a  machine  — 
"  I  promise,"  &c.)  ;  Capron  v.  Capron,  44  Vt.  410  ("  I  promise  to  pay  B.  D.  or  bearer 
$75,  one  year  from  date ;  and,  if  there  is  not  enough  realized  by  good  management 
in  one  year,  to  have  more  time  to  pay,  in  the  manufacture  of  the  plaster-bed  on 
Stearns's  land,"  &c.),  accord. 

See  Works  v.  Hershey,  85  Iowa,  340.  Conf.  Jones  v.  Eisler,  3  Eans.  134  ;  Palmer 
V.  Hummer,  10  Kans.  464  ;  Gardner  v.  Barger,  4  Heisk.  668.  —  Ed. 

1  13  How.  218.  2  19  111.  390.  8  7  Qa.  84.  *  14  Conn.  362. 

'  4  Cal.  37.  «  1  Iowa,  531.  '  7  Mass.  240. 
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to  pay  the  amount  to  him,  which  fact  we  think  makes  him  liable  even 
if  the  writing  is  not  negotiable.  See  Moar  v.  Wright,'  Bucklin  v. 
Ward,2  Hodges  v.  Eastman ;«  anrl  he  is  liable  though  no  express 
promise  is  shown.'' 

Ji.  JV.  Davis,  for  the  defendant. 

I.  No  privity  of  contract  is  alleged  between  the  plaintiff  and  de- 
fendant, and  it  does  not  appear  the  defendant  promised  to  pay  the 
certificate  to  the  plaintiff. 

In  negotiable  paper,  the  indorsement  to  the  plaintiff  raises  an  im- 
plied promise  on  the  part  of  the  defendant  to  pay,  but  the  promise 
must  be  alleged,  or  the  declaration  is  bad  on  special  demurrer. 

II.  The  instrument  declared  on  is  not  a  negotiable  note  or  bill,  so  as 
to  enable  the  assignee  to  sue  in  his  own  name  without  a  special  prom- 
ise, and  then  the  assignee  must  count  on  the  promise  and  not  by  force 
of  the  assignment.  See  Story  on  Promissory  Notes,  p.  23,  §  22,  and 
the  numerous  authorities  there  cited  ;  Chitty  on  Bills,  54,  and  authori- 
ties there  cited.  It  is  certain,  unless  the  guarantee  was  returned,  the 
certificate  would  not  be  payable  by  the  defendant.  Collins  v.  Lincoln,^ 
Walbridge  v.  Harroon,^  Alexander  v.  Thomas. 

The  opinion  of  the  court  was  delivered  by 

Peck,  J.  The  principal  question  made  in  this  case  is,  whether  the 
instrument  set  forth  in  words  and  figures  in  the  declaration  is  a  ne- 
gotiable instrument,  so  as  to  enable  the  plaintiff  to  maintain  an  action 
upon  it  in  his  own  name  as  indorser.  It  appears  from  the  instrument 
that  the  consideration  moved  from  James  Smilie,  Jr.,  to  the  defend- 
ant, by  the  deposit  with  the  latter  by  the  former  of  $500,  and  is  in 
terms  "payable  to  his  (James  Smilie,  .Jr.)  order  on  demand,  with 
interest,  from  Feb.  15,  1864,  on  the  return  of  this  certificate  and 
my  guarantee  of  his  note  to  his  brother  John  Smilie,  dated  Feb. 
15,  1864,  for  the  sum  of  five  hundred  dollars,"  and  is  signed  by  the 
defendant. 

It  is  a  general  principle  of  the  common  law  that  a  chose  in  action  is 
not  assignable,  even  if  in  terms  made  payable  to  bearer  or  to  the  order 
of  the  promisee  ;  but  by  the  law-merchant  it  is  otherwise  in  case  of 
promissory  notes  and  bills  of  exchange  in  terms  made  payable  to 
bearer  or  to  the  order  of  the  payee.  The  question  is  whether  this 
instrument  is  a  promissory  note  within  the  meaning  of  the  law-mer- 
chant, as  applicable  to  this  question.  The  general  rule  on  this  subject 
is  that  a  promissory  note  or  bill  of  exchange  must  be  payable  abso- 
lutely, and  not  depend  on  a  contingency,  in  order  to  come  within  the 
definition  of  a  bill  or  promissory  note  so  as  to  be  negotiable.     If  the 

1  1  Vt.  57.  2  7  Vt.  195.  3  12  Vt.  358. 

*  36  Vt.  46.  s  11  Vt.  268.  «  18  Vt.  448. 
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contingency  depends  on  an  event  which  necessarily  must  happen,  so 
tliat  the  only  contingpncy  or  uncertainty  is  as  to  time,  it .  does  not 
destroy  the  negotiability  of  the  instrument.  So,  too,  if  the  contin- 
gency, as  to  the  time  of  the  payment,  depends  on  an  act  to  be  done  by 
the  holder  in  reference  to  the  instrument  itself  to  hasten  or  fix  the 
time  of  payment,  as  if  a  bill  or  note  is  made  payable  a  given  number 
of  days  after  presentment  and  demand  of  payment,  such  contingency 
does  not  destroy  its  negotiability,  as  in  such  case  the  instrument 
imports  an  absolute  indebtedness.  The  fact  that  the  instrument  in 
question  is  made  payable  "  on  the  return  of  this  certificate "  is  not 
such  a  contingency  as  affects  its  negotiable  character.  It  is  an  act  to 
be  done  with  the  instrument  itself  contemporaneous  with  the  payment, 
and  is  no  more  than  would  be  the  implied  duty  of  the  holder  of  a 
negotiable  note  or  bill  in  the  absence  of  such  stipulation  ;  as  it  is  the 
duty  of  the  holder  to  deliver  up  a  negotiable  promissory  note  or  bill 
on  the  payment  of  it  by  the  maker,  as  a  voucher  for  his  security,  or 
show  a  sufficient  excuse  for  not  doing  so.^ 

There  is  another  contingency  of  a  different  character,  —  the  return 
of  the  maker's  guarantee  of  the  payee's  note  for  $500  to  his  brother 
John  Smilie.  This  contingency  is  collateral  to  the  instrument  in 
question,  and  depends  on  an  act  to  be  done  by  the  payee,  and  on  the 
performance  of  which  the  liability  of  the  defendant  depends.  By  the 
terms  of  this  instrument  the  payee  could  have  no  remedy  upon  it  till 
he  had  performed  the  condition,  either  literally  or  at  least  in  some 
mode  that  would  release  the  defendant  from  his  liability  on  that 
guarantee.  This  the  payee  might  never  do,  and  the  defendant  might 
be  compelled  to  pay  the  $500  note  he  thus  guaranteed ;  which  pay- 
ment would  extinguish  his  liability  on  the  paper  in  question.  This  is 
not  a  mere  contingency  as  to  the  time  of  payment :  it  is  a  condition  to 
be  performed  by  the  payee,  and  only  on  the  substantial  performance 
of  which  can  any  liability  of  the  defendant,  upon  this  instrument, 
arise.  It  is  by  the  terms  of  the  contract  in  question  contingent 
whether  the  defendant  would  ever  become  liable  upon  it. 

The  authorities  are  numerous  to  show  that  an  instrument  having  all 
the  other  requisites  of  a  promissory  note  is  not  with  such  a  condition, 


1  Protection  Ins.  Co.  v.  Bill,  31  Conn.  534.   ("  I  promise  to  pay $1,075.50,  and 

the  same  shall  be  paid  in  whole,  or  from  time  to  time  in  part,  as  the  same  shall  be 
required,  within  thirty  days  after  demanded,  or  upon  a  notification  of  thirty  days  in 
any  newspaper  printed  in  Hartford,"  &c.);  Bellows  Falls  Bank  w.  Rutland  Bank,  40 
Vt.  377,  accord. 

Patterson  v.  Poindexter,  6  W.  &  S.  227 ;  Chamley  v.  DuUes,  8  W.  &  S.  353 ; 
Lebanon  Bank  v.  Mangan,  28  Pa.  452,  contra. 
See  Clayton  v.  Gosling,  5  B.  &  C.  360.  —  Ed. 
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or  subject  to  such  a  contingency,  negotiable.  If  the  plaintiff  could 
show  a  special  promise  by  the  defendant  to  pay  to  him  as  assignee  or 
indorsee,  and  show  the  condition  performed,  he  might  recover ;  but 
the  declaration  contains  no  such  allegation.  The  declaration  is  insuf- 
ficient for  the  reasons  stated,  and  the  other  objections  to  it  need  not 
be  noticed. 

The  plaintiff  has  leave  to  amend  under  the  general  rule  as  to  costs, 
and  therefore  the  judgment  of  the  County  Court  is  reversed,  pro 
forma,  and  case  remanded.' 


JOHN  B.   N".   STULTS   v.  MANUEL   SILVA  and   Another. 
In  the  Supeeme  Judicial  Couet,  Massachusetts,  Nov.  11, 12, 1875. 

[Reported  in  119  Mass.  137.] 

Contract  against  Manuel  Silva  and  Benjamin  B.  Newhall.  The 
first  count  alleged  that  Silva  made  a  promissory  note,  a  copy  of 
which  was  annexed,  payable  to  Newhall  or  order,  and  that  Newhall, 
"  waiving  demand  and  notice,  indorsed  the  same  to  the  plaintiff,"  and 
that  Newhall  owed  the  plaintiff  the  amount  of  the  note  and  interest 
thereon.     The  copy  of  the  note  was  as  follows  :  — 

"  12,268.00.  Boston,  Feb.  1,  1872. 

"  For  value  received,  I  promise  to  pay  to  Benjamin  B.  Newhall,  or 
order,  $2,268.00  in  one  and  a  half  years,  or  sooner  at  the  option  of  the 
mortgagor,  from  this  date,  with  interest  to  be  paid  semi-annually  at 
the  rate  of  seven  per  cent  per  annum  during  said  term,  and  for  such 
further  time  as  said  principal  sum  or  any  part  thereof  shall  remain 
unpaid.       .  Manuel  Silva. 

"  Secured  by  mortgage  of  real  estate  in  Boston,  Mass.,  stamped  as 
required  by  TJ.  S.  Internal  Revenue  Laws,  to  be  recorded  in  Suffolk 
Registry  of  Deeds. 

[Indorsed.]  "  Waiving  demand  and  notice.  Benjamin  B.  New- 
hall." 

The  second  count  was  upon  another  note  differing  only  in  amount 
from  the  preceding,  and  with  a  similar  indorsement.  Answer,  a 
general  denial.     The  plaintiff  discontinued  as  to  Silva,  on  the  ground 

1  White  V.  Smith,  77  111.  351  ("  I  promise  to  pay  to  the  Monticello  Railroad  Com- 
pany, or  order,  the  sum  of  $50,  to  be  paid  in  such  instalments  and  at  such  times  as 
the  directors  of  said  company  may  from  time  to  time  assess  or  require,"  &c. ) ;  Still- 
well  V.  Craig,  58  Mo.  24,  contra. 

Coat.  Washington  Ins.  Co.  v.  Miller,  26  Vt.  77.  —  Ed. 
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of  his  discharge  in  bankruptcy  ;  and  a  trial  was  had  against  Newhall 
in  the  Superior  Court,  before  Putnam,  J.,  who  allowed  a  bill  of  ex- 
ceptions, in  substance  as  follows  :  — 

The  plaintiff  proved  the  signatures  of  Silva  as  maker,  and  Newhall 
as  indorser,  as  alleged ;  that  the  notes  had  not  been  paid ;  that  he 
was  the  holder  of  the  notes,  and  paid  cash  for  them,  and  called  upon 
Newhall,  when  they  matured,  to  pay  them,  and  he  did  pay  the  inter- 
est to  August,  1873,  and  rested  the  case.  The  defendant  contended 
and  asked  the  judge  to  rule  that  the  notes  were  not  negotiable,  and 
that  this  action  could  not  be  maintained  against  him  as  indorser  ;  but 
the  judge  ruled  otherwise.  The  jury  returned  a  verdict  for  the 
plaintiff,  and  the  defendant  alleged  exceptions. 

Xi.  TV.  Howes,  for  the  defendant. 

C.  S.  Lincoln,  for  the  plaintiff.  1.  The  notes  are  negotiable.  Even 
if  it  is  assumed  that  the  maker  is  the  mortgagor,  which  is  not  a  fact 
apparent  on  the  face  of  the  notes,  the  maker  promises  to  pay  in  a 
time  certain,  or  sooner,  at  the  option  of  the  mortgagor,  that  is,  if  he 
pleases.  The  promise  to  pay  sooner  if  the  maker  pleases  is  no  prom- 
ise, and  is  absurd  and  meaningless.  No  right  is  reserved  thereby  to 
pay  before  maturity.  Being  meaningless,  the  words  should  be  entirely 
disregarded. 

In  Way  v.  Smith,^  there  was  a  distinct  agreement  that  the  maker 
should  have  the  right  to  pay  the  note  before  maturity,  and  that  a 
lower  rate  of  interest  should  be  paid. 

In  Hubbard  v.  Mosely,^  it  was  distinctly  agreed  that  on  the  pay- 
ment to  the  original  payee  the  note  should  be  given  up  to  the 
maker.  In  the  present  case,  the  payment  could  be  made  only  to  the 
actual  holder. 

The  phrase,  "  or  Sooner  at  the  option  of  the  mortgagor,"  is  rendered 
still  more  absurd  and  ambiguous  by  the  word  "  mortgagor."  There 
is  nothing  on  the  notes  to  show  who  the  mortgagor  is.  Cota  v.  Buck, 
Stevens  v.  Blunt,'  Baxter  v.  Stewart,*  Washington  County  Ins.  Co.  v. 
Miller." 

Gbat,  C.  J.  Each  of  the  instruments  in  suit  expresses  a  promise 
to  pay  a  certain  sum  of  money  in  a  year  and  a  half  from  its  date, 
"  or  sooner  at  the  option  of  the  mortgagor,"  with  interest  at  a  certain 
rate  "  during  said  term."  The  principal  sum  is  to  be  paid  either  at 
the  time  specified  or  at  any  earlier  time  that  the  mortgagor  may 
elect.  The  interest  is  to  be  computed  only  until  the  note  is  paid. 
Both   the  time  of  payment  of  the  principal  and  the  amount  of  in- 

1  111  Mass.  523.  ^  U  Gray,  170.  «  7  Mass.  240. 

<  4  Sneed  (Tenn.),  213.  »  26  Vt.  77. 
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terest  are  uncertain,  and  depend  upon  the  election  of  the  mortgagor, 
who  would  seem,  from  the  memorandum  upon  the  note  itself,  to  be 
the  maker  of  the  note.  But,  if  he  were  a  third  person,  it  would  not 
aid  the  plaintiff.  In  either  alternative,  the  contract,  not  being  a 
promise  to  pay  a  fixed  sum  of  money  at  a  definite  time,  lacks  the 
essential  quality  of  a  negotiable  promissory  note,  and  cannot  be  sued 
upon  as  such.     Way  v.  Smith,^  Hubbard  v.  Moseley,^  Story  on  Notes.' 

JSxceptions  sustained. 


JACKSON  A.  JORDAN  v.  SAMUEL  TATE,  Sb. 
In  the  Supreme  Court,  Ohio,  December  Term,  1869. 

[Reported  in  19  Ohio  State  Reports,  586.] 

Motion'  for  leave  to  file  a  petition  in  error  to  reverse  a  judgment  of 
the  District  Court  of  Montgomery  county,  affirming  the  judgment  of 
the  Court  of  Common  Pleas. 

By  the  Court.  The  negotiable  character  of  a  promissory  note  is 
not  affected  by  the  fact  that  it  is  made  payable  by  its  terms  on  or 
before  a  future  day  therein  named.  Though  the  maker  has  a  right  to 
pay  such  note  at  any  time  after  its  date,  yet  for  all  purposes  of  nego- 
tiation it  is  to  be  regarded  as  a  note  payable  solely  on  the  day  therein 
named.  Motion  overruled.'^ 

1  111  Mass.  523.  2  n  Gray,  170.  '  §  22. 

*  Pemberton  v.  Hoosier,  1  Kas.  108 ;  Mattison  v.  Marks,  31  Mich.  421 ;  Helmer  v, 
Krolich,  36  Mich.  371 ;  Bates  v.  LeClair,  49  Vt.  229,  accm-d. 
Conf.  Hubbard  v.  Mosely,  11  Gray,  170.  —Ed. 
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SECTION    VII. 

A  Bill  or  Note  must  he  certain  in  respect  of  Parties. 

(a)  Drawee. 

M'CALL  V.  TAYLOR. 

In  the  CoMMOsr  Pleas,  Mat  26,  1865. 

\Reported  in  34  Law  Journal  Reports,  365.] 

The  first  count  was  against  the  defendant,  as  the  acceptor  of  a  bill 
of  exchange  for  £300.  The  second  count  was  on  the  same  instrument 
as  a  promissory  note,  of  which  the  defendant  was  alleged  to  be  the 
maker.  There  were  counts  also  for  goods  sold  and  delivered  and  on 
accounts  stated. 

Pleas :  to  the  first  count,  a  traverse  of  the  acceptance ;  to  the  sec- 
ond count,  a  traverse  of  the  making ;  and  to  the  residue  of  the  dec- 
laration, never  indebted. 

At  the  trial  before  Byles,  J.,  at  the  London  sittings  after  Hilary 
term  last,  it  appeared  that  the  instrument  declared  on  in  the  first  and 
second  counts  was  in  the  following  form : 

"£300. 

"  Four  months  after  date,  pay  to  my  order  the  sum  of  three  hun- 
dred pounds  for  value  received. 

"  To  Captain  Tatloe,  ship  '  Jasper.'  " 

There  was  no  date  to  this  instrument,  nor  the  signature  of  any 
drawer ;  but  there  was  written  across  it  by  the  defendant  these  words  : 
"  Accepted,  William  Taylor." 

This  instrument  was  given  to  the  plaintiff  by  one  Milne,  the  broker 
of  the  ship  "  Jasper,"  on  account  of  goods  supplied  to  such  ship  by 
the  plaintiff.  The  defendant  was  the  captain  of  the  "Jasper;"  but 
the  jury  found  that  the  goods  had  not  been  supplied  on  his  credit, 
and  that  there  was  no  debt  due  from  the  defendant. 

The  learned  judge  was  of  opinion  that  the  instrument  could  not 
be  declared  on  either  as  a  bill  of  exchange  or  promissory  note,  and  a 
verdict  was  accordingly  entered  for  the  defendant ;  but  leave  was 
reserved  to  the  plaintiff  to  move  to  enter  a  verdict  on  either  the  first 
or  second  counts,  if  the  instrument  could  be  declared  on  as  either  a 
bill  or  note. 

A  rule  nisi  to  that  effect  having  been  subsequently  obtained  by 
Hannen,  for  the  plaintiff,  — 
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Day  now  showed  cause.  The  instrument  is  neither  a  promissory 
note  nor  bill  of  exchange.  It  contains  no  promise  by  the  defendant 
to  pay  any  one,  and  it  wants  a  drawer  and  payee  to  make  it  a  bill  of 
exchange ;  it  is  altogether  an  incomplete  and  imperfect  instrument, 
and  the  case  is  not  distinguishable  from  that  of  Stoessiger  v.  The  South- 
Eastern  Railway  Company.^  There,  one  Cruttenden,  being  indebted 
to  a  Mr.  Gould  in  more  than  £10,  framed  a  document  directed  to 
himself,  ordering  himself  three  months  after  date  to  "pay  to  my 
order  "  the  amount.  The  document  had  the  stamp  proper  for  a  bill  of 
exchange  of  that  amount,  and  was  in  all  respects  like  a  bill  of  ex- 
change, except  that  there  was  no  drawer's  name.  Cruttenden  wrote 
on  it  his  acceptance,  and  caused  it  to  be  forwarded  in  a  parcel  directed 
to  Gould,  by  a  common  carrier,  in  order  that  Gould  might  add  his 
name  as  drawer.  On  an  action  against  the  carrier  for  the  loss,  the 
Court  of  Queen's  Bench  held  that  it  was  not  a  bill,  order,  note,  or 
security  for  money,  within  the  meaning  of  the  Carriers  Act,  11  Geo. 
IV.,  &  1  Will.  IV.,  c.  68,  §  1. 

Sannen  and  Lord,  in  support  of  the  rule.  The  document  may  be 
treated  as  a  promissory  note.  The  case  of  Cruchley  v.  Clarance  ^  shows 
that  where  a  bill  of  exchange  is  issued  in  blank  for  the  name  of  the 
payee,  a  bona  fide  holder  may  insert  his  own  name  as  the  payee,  and 
the  drawer  will  be  liable.  In  Miller  v.  Thompson,  an  instrument  in 
the  form  of  a  bill  of  exchange  drawn  upon  a  joint-stock  bank  by  the 
manager  of  one  of  its  branch  banks,  by  the  order  of  the  directors, 
was  held  to  be  properly  declared  upon  as  a  promissory  note.  In 
Fielder  v.  Marshall,'  the  instrument,  which  was  in  the  form  of  a  bill 
of  exchange,  was  drawn  by  one  A.  Langstaff,  and  accepted  by  the 
defendant  for  a  debt  due  from  Langstaff  to  the  plaintiff.  The  plain- 
tiff's name  was  in  the  body  of  the  instrument  as  payee,  and  in  the 
corner  at  the  foot  of  it  the  plaintiff's  name  and  address  were  written; 
but  the  court  considered  the  instrument  as  not  addressed  to  any  one, 
and  treated  it  as  a  promissory  note.  The  case  of  Peto  v.  Reynolds 
also  furnishes  an  example  of  an  instrument  which  was  not  good  as 
a  bill  of  exchange  for  want  of  a  drawee,  being  considered  good  as  a 
promissory  note. 

[Smith,  J.    There  was  there  the  name  of  a  payee.] 

The  case  of  Armfield  v.  AUport'  strongly  resembles  the  present 
case.  There  it  was  held  that  an  instrument  drawn  in  the  form  of  a 
bill  of  exchange,  payable  to  bearer,  even  if  accepted  in  blank,  and 
afterwards  filled  up  by  the  drawer,  may  be  declared  upon  by  the 

1  3  El.  &  B.  549;  s.  c.  23  Law  J.  Rep.  (n.  s.)  Q.  B.  298.  =  2  M.  &  S.  90. 

8  9  Com.  B.  Rep.  n.  s.  606;  s.c.  80  Law  J.  Rep.  (n.  s.)  C.P.  158. 
*  27  Law  J.  Rep.  (n.  8.)  Exch.  42. 
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indorsee  as  a  promissory  note  made  by  the  drawer  and  indorsed  by 
the  drawee. 

[WiLLES!,  J.  That  case  would  seem  to  have  been  an  application  of 
the  doctrine  in  Penny  v.  Innes,  that  a  person  who  puts  his  name  on 
the  back  of  a  bill  may  be  treated  as  a  new  drawer;  but  that  doctrine 
is  inapplicable  to  notes  by  reason  of  the  Stamp  Act.] 

That  case  of  Armfield  v.  Allport  is  certainly  rather  obscure ;  but 
the  court  there  seemed  to  have  considered  that  they  were  justified  in 
treating  the  instrument  as  a  promissory  note.  Where  a  payee  is  a 
fictitious  person,  the  bill  may  be  declared  on  as  payable  to  bearer. 
Byles  on  Bills,  8th  edit.  73  ;  Minet  v.  Gibson.^ 

Eele,  C.  J.  I  am  of  opinion  that  this  rule  should  be  discharged. 
The  declaration  is  on  a  bill  of  exchange,  and  also  on  the  same  instru- 
ment described  as  a  promissory  note.  The  instrument  in  question 
was  in  this  form  :  [The  learned  judge  read  it.J  It  has  no  date  and 
no  drawer's  name  ;  but  the  defendant  wrote  his  acceptance  across  it ; 
and  the  question  is,  has  the  holder  of  such  an  instrument  a  right  to 
declare  on  it  either  as  a  bill  of  exchange  or  promissory  note?  It  cer- 
tainly is  not  a  bill  of  exchange,  nor  is  it  a  promissory  note ;  and  there 
has  been  no  case  cited  as  an  authority  for  its  being  considered  as 
either  a  bill  or  note.  It  is,  in  fact,  only  an  inchoate  instrument, 
though  capable  of  being  completed.  Let  the  party  who  has  the 
authority  to  make  it  a  complete  instrument  do  so ;  but  if  he  will  not 
do  this,  he  cannot  sue  on  it.  The  case  of  Stoessiger  v.  The  South- 
Eastern  Railway  Company  is  directly  in  point.  In  the  other  cases 
which  have  been  referred  to,  where  effect  was  given  to  the  instrument, 
nothing  more  had  to  be  done  to  make  the  instrument  complete;  and 
so  those  cases  are  distinguishable  from  the  present.  The  captain  may 
possibly  have  given  his  acceptance  for  the  necessaries  supplied  to  the 
ship,  and  the  plaintiff  may  have  had  authority  to  put  his  name  as 
drawer ;  but  that  should  have  been  shown  by  his  doing  so.  As  it  is, 
he  seeks  to  sue  on  it  without  putting  his  name  to  it  as  drawer;  and  it 
may  be  that  the  reason  is,  because  he  never  had  authority  to  insert 
a  drawer's  name.  It  is,  however,  sufficient  for  us  to  say  that  the  in- 
strument is  inchoate  and  imperfect ;  and  therefore  there  is  no  ground 
for  making  this  rule  absolute. 

WiLLES,  J.,  Byles,  J.,  and  Smith,  J.,  concurred. 

Mule  discharged? 

1  3  Term  Rep.  481. 

=  Stoessiger  v.  S.  E.  R.  R.  Co.,  3  E.  &  B.  549,  accm-d. 

See  also  Vyse  v.  Clark,  5  C.  &  P.  403;  Tevis  v.  Young,  1  Met.  (Ky.)  197,  where 
the  absence  of  a  drawer's  signature  rendered  the  instruments  inoperative. 

For  additional  oases  properly  belonging  to  this  section,  see  Appendix,  pp.  881- 
884.— Ed. 
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A  Bill  or  Note  must  be  certain  in  respect  of  Parties —  (^continued'), 

(b)  Drawee. 

SHUTTLEWORTH  v.  STEPHENS. 
At  Nisi  Peiits,  coeam  Loed  Ellbnboeough,  C.  J.,  July  21,  1808. 

[Reported  in  1  Campbell,  407.] 

The  declaration  was  in  the  common  form  as  upon  a  bill  of  exchange, 
drawn  by  the  defendant  on  Messrs.  John  Morson  &  Co.,  payable  to 
John  Jenkins,  and  indorsed  by  him  to  the  plaintiff. 

In  support  of  the  action,  a  paper  writing,  of  which  the  following  is  a 
copy,  was  given  in  evidence  :  — 

"Oct.  21,1804. 

"  Two  months  after  date,  pay  to  the  order  of  John  Jenkins  £78  lis., 
value  received.  Thos.  Stephens. 

"  At  Messrs.  John  Morson  &  Co." 

Lord  Ellenboeough  held  that  this  was  properly  declared  on  as  a 
bill  of  exchange ;  and  that  Messrs.  Morson  &  Co.  might  be  considered 
as  the  drawees,  although  perhaps  it  might  have  been  treated  as  a 
promissory  note^atthe  option  of  the  holder.^ 

The  plaintiff  had  a  verdict.' 


GRAY  V.  MILNER. 

In  the  Common  Pleas,  Feb.  9,  1819. 

[Reported  in  8  Taunton,  739.] 

Assumpsit.  The  action  was  brought  by  the  indorsee  of  the  follow- 
ing bill  of  exchange,  against  the  defendant,  as  acceptor :  — 

"Mat  20,  1813. 

"  Two  months  after  date,  pay  to  me,  or  my  order,  the  sum  of  thirty 
pounds  two  shillings.  W.  Sustanance. 

"Payable  at  No.  1  Wilmot  Street,  opposite  the  Lamb,  Bethnal 
Green,  London." 

^  Mr.  Justice  Lawrence,  having  been  applied  to  for  leave  to  add  a  count  to  this 
declaration  as  on  a  promissory  note,  refused  to  interfere,  saying  that  he  thought  it 
unnecessary. 

^  See  supra,  p.  19,  note    4.  —  Ed. 

»  Allan  V.  Mawson,  4  Camp.  115;  Rex  v.  Hunter,  R.  &  R.  511;  Reg.  v.  Smith, 
2  Moody,  C.  C.  295,  accord.  —Ed. 
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The  words  "  Accepted,  Charles  Milner,"  were  written  across  the 
bill,  and  Sustanance  had  indorsed  it  to  the  plaintiff. 

The  declaration  contained  two  counts  upon  the  bill.  The  first  stated 
that  Sustanance,  according  to  the  usage  and  custom  of  merchants, 
made  his  certain  bill  of  exchange,  and  thereby  requested  the  defend- 
ant, two  months  after  the  date  thereof,  to  pay  to  him,  or  his  order,  the 
sum  of  £30  2s.,  and  made  the  same  bill  payable  at  No.  1  Wilmot 
Street,  opposite  the  Lamb,  Bethnal  Green,  London ;  that  the  defend- 
ant accepted  the  same,  and  that  Sustanance  indorsed  it  to  the  plaintiff. 
It  then  averred  the  presentment  for  payment,  and  refusal.  The  second 
count  stated  that  Sustanance  made  his  certain  other  bill,  and  thereby 
required,  two  months  after  the  date  thereof,  the  payment  to  himself, 
or  his  order,  of  the  sum  of  £30  2s.,  and  that  the  defendant  accepted 
the  same,  and  that  Sustanance  indorsed  it  to  the  plaintiff. 

At  the  trial  before  Dallas,  C.  J.,  at  "Westminster,  at  the  sittings  after 
the  last  term,  it  was  objected  that  the  instrument,  not  being  directed 
to  any  person,  was  not  a  bill  of  exchange,  according  to  the  custom  of 
merchants ;  that  the  first  count  could  not  be  supported,  as  it  stated 
that  the  drawer,  by  the  instrument,  requested  the  defendant  to  pay, 
whereas,  in  fact,  the  defendant  was  not  named  in  it ;  that  the  second 
count  did  not  state  the  defendant  to  be  the  person  drawn  upon,  but 
merely  stated  his  general  acceptance,  and  omitted  to  notice  that  the 
instrument  was  made  payable  at  a  particular  place.  The  jury  found 
for  the  plaintiff,  and  the  objections  were  reserved  for  the  opinion  of 
the  court. 

Copley,  Serjt.,  on  a  former  day  in  this  term,  had  accordingly,  upon 
these  objections,  obtained  a  rule  nisi  that  the  verdict  might  be  set 
aside  and  a  nonsuit  entered ;  and  mentioned  that,  in  a  former  action 
which  had  been  brought  upon  the  same  instrument  in  the  Court  of 
King's  Bench,  the  plaintiff  had  failed,  in  consequence  of  the  declara- 
tion having  stated  that  the  drawer,  by  the  bill,  requested  the  defend- 
ant to  pay,  as  the  court  held  that,  the  defendant  not  being  named  in 
the  bill,  the  declaration  was  not  supported  by  the  instrument.  He 
relied  on  the  cases  of  Gammon  v.  Schmoll,^  Callaghan  v.  Aylett,^  and 
Sanderson  v.  Bowes,  to  show  the  necessity  of  aveiTing  a  presentment 
at  the  particular  place  where  the  instrument  is  made  payable. 

Vaughan,  Serjt.,  showed  cause  on  a  subsequent  day.  As  to  the 
objection  of  the  bill  not  being  directed  to  any  person,  it  cannot  now 
be  sustained;  for  the  defendant,  having  accepted  the  bill,  has  thereby 
admitted  that  he  was  the  person  to  whom  the  bill  was  addressed. 
That  this  is  a  bill  of  exchange,  and  may  be  declared  on  as  such,  the 

1  5  Taunt.  344 ;  s.  o.  1  Marshall,  80.  2  8  Taunt.  397. 
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oases  of  Shuttleworth  v.  Stephens  and  Allan  v.  Mawson  *  sufficiently 
prove.  Although  at  first  a  drawee  was  wanting,  yet,  in  the  instant 
of  acceptance,  it  became  a  perfect  instrument. 

Blosset,  Serjt.,  in  the  absence  of  Copley.,  Serjt.,  in  support  of  the 
rule,  contended  that  this  instrument  could  not  be  considered  a  bill  of 
exchange,  according  to  the  usage  and  custom  of  merchants  ;  neither 
is  the  defendant,  according  to  such  usage  and  custom,  liable  to  pay, 
for  an  instrument  not  directed  to  any  person  cannot  be  a  bill  of  ex- 
change. The  two  cases  cited  on  the  other  side  are  not  conclusive : 
the  judges  there  do  not  hold  the  instruments  to  be  bills  of  exchange 
as  not  being  addressed  to  any  person,  but  because  they  consider  them 
virtually  addressed  to  drawees.  In  those  cases,  the  names  of  the 
drawees  appeared  on  the  bills ;  here  no  name  appeared,  which  creates 
a  broad  distinction  between  those  cases  and  the  present.  The  second 
count  cannot  be  sustained,  as  the  oases  cited  expressly  decide  the 
averment  of  presentment  to  be  necessary.  Cur.  adv.  vult. 

Dallas,  C.  J.,  on  this  day  stated  that  the  opinion  of  the  court  was 
that  the  instrument  upon  which  this  action  was  brought  was  clearly 
a  bill  of  exchange,  and  could  be  declared  upon  as  such ;  that  it  was 
not  necessary  that  the  name  of  the  party  who  afterwards  accepted  the 
bill  should  have  been  inserted,  it  being  directed  to  a  particular  place, 
which  could  only  mean  to  the  person  who  resided  there ;  and  that  the 
defendant,  by  accepting  it,  acknowledged  that  he  was  the  person  to 
whom  it  was  directed ;  and  that  the  plaintiff,  therefore,  was  entitled 
to  retain  his  verdict.  Mule  discharged.^ 


PETO   V.  REYNOLDS. 
In  the  Exchequer,  Jan.  24,  1854. 

[Reported  in  9  Exchequer  Reports,  410.] 

The  first  count  of  the  declaration  stated  that  one  A.  Righton,  on 
the  3d  of  September,  1852,  in  parts  beyond  the  seas,  —  at  Cam- 
eroons,  Africa,  —  made  his  bill  of  exchange  in  writing,  now  overdue, 

1  4  Campb.  115. 

-  Regina  ,,.  Hawkes,  2  Moody,  C.  C.  60  (a  bill  addressed  "  General  Provision 
Warehouse,  Baker,  &c.,  Unett  Street,  West  Street,  Hockley,"  and  accepted  by 
"  William  Sellers  ")  ;  Wheeler  v.  Webster,  1  E.  &  D.  Sm.  1  (a  bill  without  address,  but 
accepted  by  "  Daniel  Webster ") ;  Grierson  i;.  Sutherland,  Mor.  Diet.  Decis.  1447 
(a  bill  without  address,  but  accepted  by  "  David  Sutherland  "),  accord. 

Conf.  Reg.  ;;.  Curry,  2  Moody,  C.  C.  218,  which  was  distinguished  from  Reg.  v. 
Hawkes,  supra,  by  the  absence  of  an  acceptance.  —  Ed. 
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in  three  parts,  and  directed  the  same  to  the  defendant ;  and,  by  that 
his  third  of  exchange,  requested  the  defendant,  at  sight  of  that  his 
third  of  exchange  (the  first  and  second  of  the  same  tenor  and  date 
being  unpaid),  to  pay  to  the  plaintiff  or  order  the  sum  of  £200  ;  and 
the  said  A.  Righton  delivered  the  said  third  part  to  the  plaintiff,  and 
the  defendant  had  sight  of  and  accepted  the  said  third  part,  but  did 
not  pay  the  said  bill  or  any  part  thereof.  The  second  count  stated 
that  the  defendant,  by  his  promissory  note,  now  overdue,  promised  to 
pay  to  the  plaintiff  or  order  the  sum  of  £200,  but  did  not  pay  the  same 
or  any  part  thereof. 

Pleas  :  to  the  first  count,  that  the  defendant  did  not  accept  the  bill ; 
to  the  second  count,  that  the  defendant  did  not  make  the  note.  Issues 
thereon. 

At  the  trial  before  Talfourd,  J.,  at  the  last  Bristol  assizes,  it  ap- 
peared that  the  defendant  vs^as  a  merchant  at  Bristol,  and  owner  of  a 
vessel  called  the  "Mary,"  which  in  April,  1852,  had  sailed  from  that 
port  to  the  coast  of  Africa,  under  the  command  of  one  Righton.  The 
plaintiff  was  treasurer  of  a  foreign  missionary  society,  and  the  regis- 
tered owner  of  a  vessel  called  the  "  Dove,"  which  had  been  sent  by 
that  society  to  the  coast  of  Africa.  Whilst  Righton  was  at  Cam- 
eroons,  in  Africa,  he  there  saw  the  "  Dove,"  and  agreed  with  one 
Saker,  an  agent  of  the  missionary  society,  to  purchase  that  vessel 
for  £300,  for  the  purpose  of  loading  the  "  Mary."  He  paid  £100 ; 
and,  in  respect  of  the  residue,  Saker  drew  the  following  bill  in 
sets :  — 

"  Exchange  for  £200.  Cameeoons,  Sept.  3,  1852. 

"  At  sight  of  this  my  third  of  exchange,  the  first  and  second  of  the 
same  tenor  and  date  being  unpaid,  please  to  pay  to  S.  M.  Peto,  Esq., 
or  order,  the  sum  of  two  hundred  pounds  sterling,  for  value  received ; 
and  place  the  same,  as  by  letter  of  advice  of  3d  September,  to  the 
account  of  Alfred  Righton." 

Across  the  face  of  the  bill,  Righton  wrote  the  defendant's  accept- 
ance, as  follows  :  "  Accepted.  Samuel  Reynolds,  Esq.,  Shorn  Lane, 
Bedminster,  Bristol." 

A  witness  for  the  plaintiff  stated  that,  in  January,  1853,  he  pre- 
sented the  above  bill  to  the  defendant,  who  denied  the  authority  of 
Righton  to  accept  bills  in  his  name,  but  nevertheless  promised  to  pay 
this  bill.  It  was  not,  however,  clear  from  the  testimony  of  the  wit- 
ness whether  the  defendant  had  made  an  absolute  promise  to  pay,  or 
a  conditional  promise  to  pay,  at  a  future  period.  The  defendant, 
who  was  called,  denied  that  he  had  absolutely  promised  to  pay  the 
bill. 
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It  was  objected,  on  the  part  of  the  defendant,  that  there  could  bo 
no  valid  acceptance  of  a  bill  which  was  not  addressed  to  any  one. 
The  learned  judge  told  the  jury  that,  if  they  believed  from  the  evi- 
dence that  the  defendant  made  an  absolute  and  unconditional  prom- 
ise to  pay  the  bill,  that  would  amount  to  a  parol  acceptance  of  it.  The 
jury  found  a  verdict  for  the  plaintiff  on  the  first  count  for  the  amount 
of  the  bill  and  interest,  and  for  the  defendant  on  the  second ;  leave 
being  reserved  to  the  defendant  to  move  to  enter  a  nonsuit. 

A  rule  nisi  having  been  obtained  accordingly,  — 

Kinglake  and  Barstow  showed  cause.  First,  the  instrument  in  ques- 
tion may  be  construed  as  a  bill  of  exchange,  addressed  to  S.Reynolds, 
the  defendant.  Its  terms  are,  "  Please  to  pay,"  which  imports  a  request 
to  some  one  to  pay.  Then  the  subsequent  promise  of  the  defendant 
is  an  admission  that  the  bill  was  addressed  to  him.  It  is  immaterial 
on  what  part  of  the  bill  the  address  appears  :  it  may  be  made  on  the 
back  of  it.  Com.  Dig.  tit.  "  Merchant "  (E.  5)  ;  Story  on  Bills,  p.  72, 
n.  7.  Therefore  the  woi'ds,  "  Accepted,  Samuel  Reynolds,"  may  be 
read  as  meaning  "  to  be  accepted  by  Samuel  Reynolds."  If  they  had 
been  written  on  the  corner  of  the  bill,  they  would  have  been  clearly 
susceptible  of  that  construction. 

Secondly,  assuming  that  the  instrument  contains  no  address,  it  is, 
nevertheless,  rendered  a  valid  bill  of  exchange  by  the  subsequent  ac- 
ceptance. If  a  bill  be  directed  to  a  particular  person,  it  cannot  be 
accepted  by  any  other,  except  for  honor.  Davis  v.  Clarke.  But  a  bill; 
directed  in  blank,  may  be  accepted  by  anybody ;  and  the  person  who 
accepts  it  is  estopped  from  afterwards  denying  that  it  was  addressed 
to  him.  Where  an  instrument  was  drawn  payable  to  the  drawer's 
order  at  a  particular  place,  without  being  addressed  to  any  person  by 
name,  and  was  afterwards  accepted  by  the  person  residing  at  the 
place  where  it  was  made  payable,  it  was  held  that  the  defendant,  by 
accepting  it,  acknowledged  that  he  was  the  person  to  whom  it  was 
directed.  Gray  v.  Milner.  [Pakkb,  B.  There  the  bill  was  ad- 
dressed to  the  inhabitant  of  a  particular  house  ;  and  the  fact  of  the 
defendant's  accejstance  of  it  was  conclusive  evidence  that  he  lived  at 
that  house  ;  and,  consequently,  the  drawer  was  induced  to  look  no  fur- 
ther. Aldeeson,  B.  Suppose,  in  a  case  of  this  kind,  the  instrument 
is  presented  to  two  or  more  persons  in  succession,  each  of  whom  prom- 
ises to  pay  it,  which  is  the  acceptor  ?]  If  there  was  one  valid  accept- 
ance, there  could  be  no  other.  In  Regina  v.  Smith,^  it  was  held  by  the 
judges  that  an  instrument  payable  to  the  order  of  A.,  and  directed 
"  at  Messrs.  P.  &  Co.,  bankers,"  may  be  described  as  a  bill  of  ex- 

1  2  Moo.  C.  C.  295. 
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change  in  an  indictment  for  forgery.  [Parke,  B.  In  that  case,  accord- 
ing to  the-authority  of  Gray  v.  Milner,  there  was  a  drawee.]  In  Regina 
V.  Hawkes,^  the  instrument  was  in  the  form  of  a  bill  of  exchange, 
with  a  forged  acceptance  on  it,  but  no  person  was  named  as  the 
drawee  ;  and  the  majority  of  the  judges  were  of  opinion  that,  in  an 
indictment,  the  instrument  was  properly  described  as  a  bill  of  ex- 
change. In  Regina  v.  Snelling,''  it  was  held  that  a  document  not 
addressed  to  any  one  might  be  shown  by  evidence  to  be  an  order  for 
the  payment  of  money,  within  the  11  Geo.  IV.  and  1  Will.  IV.  c.  66, 
§  3,  and  for  whom  it  was  intended.  [Paekb,  B.  An  order  for 
the  payment  of  money  is  different  from  an  acceptance,  whirh  depends 
on  the  law-merchant.]  Mr.  Justice  Story,  in  his  Treatise  on  Bills 
of  Exchange,  p.  72,  after  stating  that  it  is  indispensable  that  there 
should  be  a  drawee,  proceeds  thus  :  "  But,  according  to  our  law,  the 
want  of  an  address  to  any  particular  person  as  drawee  may,  if  the  bill 
be  drawn  payable  at  a  particular  place  or  house,  be  well  deemed  a  good 
bill  of  exchange  in  favor  of  an  indorsee ;  and,  if  accepted  by  another 
person  at  the  place  or  house  designated,  it  will  bind  him  as  acceptor." 
At  all  events,  the  instrument  is  a  valid  promissory  note.  Shuttle- 
worth  V.  Stephens. 

Montague  Smith  and  Prideaux,  in  support  of  the  rule.  In  order  to 
constitute  a  bill  of  exchange,  the  instrument  must  be  addressed  to  some 
one.  In  Chitty,  Jr.,  on  Bills,  p.  1,  "  A  bill  of  exchange  is  defined  to 
be  an  open  letter  of  request  from  one  man  to  another,  desiring  him  to 
pay  a  sum  named  therein  to  a  third  person,  on  his  account."  With 
the  exception  of  Regina  v.  Hawkes,  the  authorities  are  uniform.  The 
precedents  of  declarations  on  bills,  both  before  and  since  the  new  plead- 
ings rules,  also  support  the  proposition  contended  for.  A  bill  ad- 
dressed generally  cannot  be  construed  as  a  bill  addressed  to  a  particu- 
lar individual.  Suppose,  in  the  case  of  a  foreign  bill,  twenty  persons 
in  succession  promised  to  pay  it,  how  could  an  indorsee  know  whose 
acceptance  it  was  ?  Polhill  v.  Walter '  is  an  express  authority  that  no 
one  can  be  liable  as  acceptor  but  the  person  to  whom  the  bill  is  ad- 
dressed, unless  he  be  an  acceptor  for  honor.  Davis  v.  Clarke  is  an 
authority  to  the  same  effect.  This  instrument  cannot  be  treated  as 
a  bill  accepted  by  the  person  to  whom  it  was  addressed,  because  it  is 
addressed  to  no  one.  The  words  "  accepted,"  &c.,  were  intended  as  an 
acceptance,  and  not  as  an  address. 

Pollock,  C.  B.  We  are  all  of  opinion  that  there  ought  to  be  a 
new  trial,  on  the  ground  that  the  evidence  was  unsatisfactory  ;  and, 
that  being  the  case,  1  shall  abstain  from  expressing  any  opinion  on  the 

1  2  lyioo,  C.  C.  60.  2  1  Dears.  C.  C.  219.  »  3  B.  &  Ad.  114. 
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matter  of  law.  When  the  new  trial  takes  place,  the  parties  will  have 
an  opportunity  of  raising  this  question  on  the  record.  I  am  not  desir- 
ous of  disparaging  the  conclusion  at  which  the  majority  of  the  judges 
arrived  in  the  case  of  Regina  v.  Hawkes,  it  is  true,  without  publicly 
hearing  an  argument,  and  without  publicly  announcing  the  grounds  of 
their  decision,  but  nevertheless  sitting  in  deliberation,  where  the  lib- 
erty of  a  person,  for  a  considerable  period,  was  at  stake. 

Parke,  B.  I  think  that  there  ought  to  be  a  new  trial ;  because  the 
evidence,  as  to  the  acceptance  of  the  bill,  is  unsatisfactory.  At  the 
next  trial,  the  parties  will  have  an  opportunity  of  putting  on  the  record 
the  question  whether  this  instrument  is  a  bill  of  exchange  ;  and,  there- 
fore, it  is  not  necessary  to  express  any  decided  opinion  on  the  point.  I 
cannot,  however,  help  observing  that,  with  the  exception  of  Regina  v. 
Hawkes,  there  is  no  case  in  which  it  has  ever  been  decided  that  an  in- 
strument could  be  a  bill  of  exchange,  where  there  was  not  a  drawer 
and  a  drawee.  With  respect  to  that  case,  it  does  not  seem  to  me 
entitled  to  the  same  weight  of  authority  as  a  decision  pronounced  in 
the  presence  of  the  public,  and  on  reasons  assigned  after  hearing  an 
argument  in  public.  I  must  own  that,  but  for  that  case,  I  should 
have  had  no  doubt  that  the  law-merchant  required  that  every  bill  of 
exchange  should  have  a  drawer  and  a  drawee.  This  instrument, 
though  in  the  form  of  a  bill,  is  not  addressed  to  any  one  ;  for  I  think 
it  impossible  to  consider  the  acceptance  as  an  address :  but  I  do  not 
see  why  the  instrument  may  not  be  treated  as  a  promissory  note, 
because,  upon  the  face  of  it,  there  is  a  promise  to  pay  the  amount 
written  in  the  name  of  Samuel  Reynolds.  Then,  if  the  authority  to 
subscribe  his  name  has  been  subsequently  ratified,  that  amounts  to  a 
promise  by  him.  Therefore,  if,  on  the  next  trial,  there  is  satisfactory 
evidence  to  show  that  the  defendant  absolutely  promised  to  pay  the 
amount  mentioned  in  the  instrument,  he  will  be  liable  as  upon  a 
promissory  note. 

Aldeeson,  B.  I  am  of  the  same  opinion.  The  evidence  as  to  the 
defendant's  promise  is  very  unsatisfactory,  and  therefore  there  ought 
to  be  a  new  trial.  With  respect  to  the  question  whether  this  instru- 
ment is  or  is  not  a  bill  of  exchange,  the  case  of  Regina  v.  Hawkes  is 
undoubtedly  in  point.  I  must  own,  however,  that  I  now  think  that  I 
was  wrong  on  that  occasion.  The  case  seems  to  have  been  decided 
on  the  ground  that  Gray  v.  Milner  governed  it ;  and  the  fact  was  not 
adverted  to,  that  Gray  u.  Milner  may  be  thus  explained:  that  a  bill 
of  exchange,  made  payable  at  a  particular  place  or  house,  is  meant  to 
be  addressed  to  the  person  who  resides  at  that  place  or  house.  There- 
fore, in  that  case,  the  bill  was  on  the  face  of  it  directed  to  some  one; 
and   the   court  held   that,   inasmuch  as  the   defendant  promised  to 
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to  pay  it,  that  was  conclusive  evidence  that  he  was  the  party  to 
vchom  it  was  addressed.  But  in  the  ease  of  Regina  v.  Hawkes  the 
instrument  was  addressed  to  no  one.  I  concur  with  my  Brother 
Parke,  that,  if  the  instrument  in  this  case  is  not  a  bill  of  exchange,  it 
is  clearly  a  promissory  note,  if  the  evidence  of  an  absolute  promise  to 
pay  were  believed. 

Martin,  B.  I  am  of  the  same  opinion.  The  verdict  is  unsatisfac- 
tory, and  therefore  there  ought  to  be  a  new  trial.  With  respect  to 
the  matter  of  law,  if  it  were  necessary  to  express  a  decided  opinion, 
I  should  concur  with  my  Brothers  Parke  and  Alderson.  It  seems  to 
me  that  it  is  absolutely  essential  to  the  validity  of  a  bill  of  exchange 
that  it  should  have  a  drawer  and  a  drawee  ;  and,  except  for  the  case 
of  Gray  v.  Milner,  I  should  have  doubted  whether  the  making  a  bill 
payable  at  a  particular  place  was  a  suiBcient  address.  However, 
assuming  that  in  this  case  the  defendant  made  an  absolute  promise  to 
pay,  why  may  not  this  instrument  be  treated  as  a  promissory  note  ? 
A  promissory  note  need  not  be  in  any  particular  words.  Here  there 
is  a  request  to  pay  a  sum  of  money ;  then  a  person  accepts  that  in  the 
name  of  Samuel  Reynolds,  which  acceptance  is  a  direct  engagement 
to  pay.  The  person  so  accepting  is  not  Samuel  Reynolds,  but  a  per- 
son who  professes  to  do  it  with  Samuel  Reynolds's  authority.  Then, 
if  one  man  professes  to  make  a  contract  on  behalf  of  another,  and 
that  other  adopts  it,  it  is  the  same  as  if  he  had  made  it  himself. 
Therefore,  if  there  was  evidence  of  an  absolute  undertaking  by  Sam- 
uel Reynolds  to  pay,  this  instrument  is  his  promissory  note. 

Mule  absolute} 


I  In  Fielder  v.  Marshall,  9  C.  B.  n.  s.  606,  this  instrument,  — 

"  60  King  William  Street,  London  Bridge, 
Is  a     J  March  24,  1860. 

»a   :< 

"Two  months    after  date,  pay  toiSC    m  Mrs.  Emma  Pielder,  or  order,  thirty- 

>*     ■  Pi 
five  pounds,  value  received.  P'siS'm  -A-nn  Langstafp. 

"  To  Mrs.  Emma  Fielder,  ^S-s"^ 

"Nelson  Lodge,  Trafalgar  Square,  ggg^  Chelsea." 

•<  CO 

was  held  to  be  a  note,  and  not  a  bill. 

Conf.  Anon.,  12  Mod.  447.  "A  bill  of  exchange  was  directed  to  A,  or,  in  his 
absence,  to  B,  and  began  thus:  'Gentlemen,  —  Pray  pay.'  The  bill  was  tendered 
to  A,  who  promised  to  pay  it  as  soon  as  he  should  sell  such  goods  ;  and,  in  an  action 
against  him  for  non-payment,  the  declaration  was  of  a  bill  directed  to  him  without 
any  notice  of  B.    Holt,  C.  J.,  held  it  well."  — Ed. 
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A  Bill  or  Note  must  he  certain  in  respect  of  Parties  —  (^continued'). 

(c)  Payee. 

FISHER  V.  POMFRET. 

In  the  King's  Bench,  Easter  Teem,  1697. 

[Reported  in  12  Modern  Reports,  125.] 

Pee  Cueiam.    A  bill  of  exchange  payable  to  a  man  and  hia  order, 
or  to  his  order  only,  is  one  and  the  same.' 


CHADWICK  V.  ALLEN. 
In  the  King's  Bench,  Teinitt  Teem,  1726. 

[Reported  in  2  Strange,  706.] 

Upon  demurrer  to  a  declaration  on  the  following  note,  it  was  held 
to  be  a  note  within  the  statute  :  "  I  do  acknowledge  that  Sir  Andrew 
Cbadwick  has  delivered  me  all  the  bonds  and  notes  for  which  £400 
were  paid  him  on  account  of  Colonel  Synge,  and  that  Sir  Andrew  de- 
livered me  IVIajor  Graham's  receipt  and  bill  on  me  for  £10,  which  £10 
and  £15  bs.  balance  due  to  Sir  Andrew,  I  am  still  indebted,  and  do 
promise  to  pay."  Judicium  pro  quer.     Strange  pro  defendente? 


.2 


1  rrederick  v.  Cotton,  2  Show.  8  ;  v.  Orraston,  10  Mod.  286;  Gregory  ».  Wal- 

cup,  Com.  75 ;  Hart  v.  King,  12  Mod.  309  ;  Smith  v.  McClure,  5  East,  476 ;  Myers  v. 
Williins,  6  Up.  Can.  Q.  B.  487 ;  Sherman  v.  Goble,  4  Conn.  246 ;  Howard  v.  Palmer, 
64  Me.  86 ;  Durgin  u.  Bartol,  64  Me.  473 ;  Huling  ?;.  Hugg,  1  W.  &  S.  418,  accord. 
—  Ed. 

2  "  No  particular  form  of  words  is  necessary  to  constitute  a  note,  and  Chadwick 
».  Allen  is  in  point  to  show  that  it  is  not  necessary  to  name  the  payee  more  explicitly 
than  this  note  does  :  the  substance  of  the  note  there  was,  ■  £lb  5s.,  balance  due  to  Sir 
Andrew  Chadwick,  I  am  still  indebted,  and  do  promise  to  pay.'  Whom  he  was  to 
pay  was  not  in  terms  stated,  but  as  no  other  payee  was  named,  who  but  Sir 
A.  Chadwick  could  be  the  object  of  his  promise  ? "  Per  Bayley,  J.,  Green  o. 
Davies,  4  B.  &  C.  239.  To  the  same  effect  are :  Ashby  v.  Ashby,  3  Moo.  &  P.  186 
Bullen  V.  McGillicuddy,  2  Dana,  90 ;  Commw.  Ins.  Co.  v.  Whitney,  1  Met.  21 
Cummings  v.  Gassett,  19  Vt.  308;  Alexander  u.  Alexander,  Court  of  Session,  Feb, 
26,  1830 ;  M'Intosh  v.  Stewart,  Court  of  Session,  May  13,  1830.  See  Platzer  v. 
Norris,  38  Tex.  1.— Ed. 
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REX  V.  DANIEL  GILBERT  RANDALL. 

Ceowk  Cases  Rbseetbd,  1811. 

[Reported  in  Russell  dc  Ryan,  195.] 

The  prisoner  was  tried  before  Mr.  Justice  Bayley,  on  an  indictment 

for  forging  and  uttering  a  navy  pay  bill  importing  to  be  drawn  by 

George  Sidley,  as  master  of  the  "  Royal  Sovereign,"  and  payable  to 

or  order,  and  also  for  forging  and  uttering  an  indorsement 

upon  it  in  the  name  of  John  James. 

The  prisoner  was  found  guilty,  but  the  following  objections  were 
taken  to  the  bill :  — 

First,  That  it  was  payable  to  no  one,  because  there  was  no  payee's 
name ; 

Secondly,  That  it  was  not  numbered  as  the  35  Geo.  III.  c.  94,  §  3, 
requires ;  and 

Thirdly,  That  the  bill  misrepresented  the  rate  of  the  "  Royal  Sover- 
eign," she  being  really  a  first  rate,  but  described  in  the  bill  as  a 
second: 

The  learned  judge  overruled  the  second  and  third  objections,  on  the 
ground  that  even  supposing  the  requisites  of  the  35  Geo.  III.  were  not 
.complied  with,  the  instrument  was  still  a  bill  of  exchange  independ- 
ently of  the  statute  ;  and  there  were  counts  in  the  indictment  which 
described  it  as  a  bill  of  exchange.  He  also  overruled  the  first  objec- 
tion, on  the  ground  that  a  bill  payable  to  blank  or  order  was  in  legal 
operation  payable  to  the  order  of  the  drawer  ;  but  the  learned  judge 
reprieved  the  prisoner,  thinking  that  the  instrument  was  incomplete 
for  want  of  an  indorsement  by  the  drawer,  and  that  therefore  no 
person  of  ordinary  caution  could  be  imposed  upon  by  it.  These 
points  were  reserved  for  the  consideration  of  the  judges. 

In  Trinity  term,  15th  of  June,  1811,  all  the  judges  were  present 
(except  Lawrence,  J.),  and  the  conviction  was  held  wrong.  The  judges 
were  of  opinion  it  was  not  a  bill  of  exchange  because  there  was  no 
payee.' 

>  Eichard's  Case,  R.  &  E.  193;  Enthoven  v.  Hoyle,  13  C.  B.  373;  Mut.  Ins.  Co. 
V.  Porter,  2  All.  (N.  B.)  230;  Prewitt  v.  Chapman,  6  Ala.  86;  Smith  u.  Bridges, 
Breese,  2 ;  Mayo  v.  Chenoweth,  Breese,  155 ;  Greenhow  v.  Boyle,  7  Blackf.  56  ;  Brown 
V.  Gilman,  13  Mass.  158;  Matthews  v.  Redwine,  23  Miss.  233;  Douglass  v.  Wilke- 
son,  6  Wend.  637  ;  Seay  v.  Tenn.  Bank,  8  Sneed,  558,  accord. 

Rich  V.  Starbuok,  51  Ind.  87  ;  Darega  v.  Moore,  3  MoC.  482,  contra.  —  Ed. 
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THE   KING  V.  BOX. 
Old  Bailet  Sessions,  Mat  12,  1815. 

[Reported  in  6  Taunton,  325.] 

The  prisoner  was  tried  and  found  guilty  at  the  Old  Bailey  Session 
on  the  10th  April,  1815,  before  Chambre,  J.,  upon  an  indictment  which 
charged  that  he  feloniously  had  falsely  made,  forged,  and  counterfeited 
a  certain  promissory  note  for  the  payment  of  money,  which  was  as 
follows  :  — 

"  On  demand,  we  promise  to  pay  Mesdames  Sarah  Wallis  and 
Sarah  Doubtfire,  stewardesses  for  the  time  being  of  the  Provident 
Daughters'  Society,  held  at  Mr.  Pope's,  the  Hope,  Smithfield,  or  their 
successors  in  office,  sixty-four  pounds,  with  5  per  cent  interest  for  the 
same,  value  received  this  7th  day  of  February,  1815. 

"  For  Felix  Calvert  &  Co. 
"£64.  John  Forstee." 

Adolphus  moved,  in  arrest  of  judgment,  that  this  was  no  promissory 
note  ;  and  the  case  was  in  Easter  term  argued  before  the  twelve  judges. 
Adolphus^  for  the  prisoner,  referred  to  the  definition  of  a  promissory 
note  by  Blackstone,  J.  (2  Bl.  Com.  467).  That  it  is  a  plain  and  direct 
engagement  in  writing,  to  pay  a  sum  specified  at  the  time  therein  lim- 
ited to  a  person  therein  named,  or  sometimes  to  his  order,  or  often, 
to  the  bearer  at  large.  The  same  definition  is  followed,  with  little 
variation,  by  the  authors  of  several  modern  treatises.  Chitty  on 
Bills  (2d  ed.),  233  ;  Kyd  on  Bills.  So  another  (Bayley  on  Bills) 
eminent  writer  says  a  promissory  note  may  be  defined  to  be  a  written 
promise  for  the  payment  of  money  absolutely  and  at  all  events.  Be- 
fore bills  of  exchange  and  promissory  notes  were  in  use,  merchants 
raised  money  on  instruments  called  single  bills,  the  form  of  which  is 
still  extant  (Postlethwaite's  Dictionary  of  Commerce,  article  Bill)  :  that 
bill  could  only  charge  the  person  assigning  it  by  a  special  promise 
indorsed  thereon  to  pay  it  in  case  the  maker  did  not  pay.  The  attempt 
to  put  promissory  notes  into  circulation  was  held  by  Lord  Holt,  C.  J. 
(Clerke  v.  Martin  ^),  as  a  strange  attempt  to  set  up  the  law  of  Lom- 
bard Street  above  the  law  of  the  realm ;  and  he  treated  them  merely 
as  evidence  of  a  debt,  like  any  other  letter,  but  not  as  creating  a 
debt.  The  Statute  8  &  4  Anne,  c.  9,  made  them  negotiable  ;  but  they 
owe  their  whole  and  only  force  to  that  act.  This  instrument  contains 
no  one  of  the  properties  of  a  promissory  note.  Notes  of  hand  are 
frequently  given  to  parish  oiEcers,  and  fall  into  the  hands  of  their 
successor.     That  forms  no  proposition  applicable  to  this  case. 

1  2  Ld.  Ray.  757. 
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Ghurney^  contra.  This  instrument  contains  a  written  promise  for 
payment  of  money  absolutely  and  at  all  events.  This  keeps  clear  of 
all  the  cases.  No  particular  form  of  words  is  necessaiy.  A  promise 
not  to  pay  (2  Atk.  32)  may  be  a  good  promissory  note.  If  the  paj'ees 
are  not  rightly  described,  the  misdescription  may  be  rejected.  Brown 
V.  Hiirrowden.  Lord  Kenyon,  C.  J.,  says  it  is  not  necessary  now  to 
consider  whether  Lord  Holt  were  right  in  so  pertinaciously  adhering 
to  his  opinion  before  the  statute  of  Anne,  that  no  action  could  be 
maintained  on  promissory  notes  as  instruments,  but  that  they  were 
only  to  be  considered  as  evidences  of  the  debt;  but  look  to  the 
words  of  the  Act  of  Anne,  both  in  the  preamble  and  enactment :  it  is 
observable  that  the  act  does  not  say  that  a  promissory  note  had  no 
legality,  but  that  it  was  not  assignable  by  the  custom  of  merchants. 
This  instrument,  before  the  statute,  could  not  be  described  in  the 
indictment  for  forgery  as  any  thing  but  a  promissory  note ;  neverthe- 
less, the  better  opinion  was  that  the  forgery  of  less  instruments  than 
deeds  was  even  then  an  indictable  offence.  Ward's  Case.^  This  in- 
strument is  in  every  particular  a  promissory  note. 

Adolphvs,  in  reply.  No  deed  is  made  in  which  the  word  "  promise  " 
is  not  introduced  :  yet  a  covenant  is  not  a  promissory  note  ;  neither  is 
this.  This  may  be  a  bond  with  an  implied  condition,  a  covenant  with- 
out formalities  ;  but  it  is  not  a  promissory  note.  If  Lord  Holt's  opinion 
in  Gierke  v.  Martin  ^  was  law,  a  note  had  no  legal  existence  whatever ; 
for  that  w^s  not  an  action  by  an  indorsee,  but  by  the  payee ;  and 
Holt,  C.  J.,  held  he  might  have  recovered  on  the  counts  on  an  indebi- 
tatus assumpsit,  upon  the  evidence  contained  in  this  paper;  but  that 
he  could  not  recover  on  it  as  a  special  contract  by  the  custom  of  mer- 
chants. The  terms  of  the  statute  go  ■  not  merely  to  the  question 
whether  notes  were  transferable  or  negotiable,  but  it  puts  them  gen- 
erally on  the  ground  of  bilk  of  exchange.  This  wants  the  simplicity 
of  character  of  a  promissory  note  ;  and  the  judgment  must  be  arrested. 

Cur.  ado.  vult. 

Lb  Blaxc,  J.,  now  delivered  judgment.  The  prisoner  was  tried  at 
the  last  session  on  an  indictment  for  forging  and  uttering,  knowing  it 
to  be  forged,  a  promissory  note  for  the  payment  of  money.  Several 
objections  to  the  evidence  given  to  support  the  indictment  were 
taken,  but  they  were  disposed  of  by  the  bench,  and  the  jury  found 
the  prisoner  guilty.  Another  objection  was  taken  in  arrest  of 
judgment,  and  argued  before  all  the  judges,  that  the  instrument  in 
question,  such  as  it  is  stated  in  the  indictment,  was  not  a  promissory 
note  within  the  statute,  so  as  to  be  the  subject  of  an   indictment 

1  2  Ld.  Bay.  1461 ;  s.o.  2  Str.  747. 
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for  forging,  or  uttering  it,  knowing  it  to  be  forged.  The  objection 
to  this  instrument  was  founded  on  this  circumstance,  that  it  appears 
to  be  made  payable  to  two  ladies,  describing  them  as  stewardesses  of  a 
provident  society,  or  their  successors  in  office  ;  and  that  this  societj', 
not  being  enrolled  according  to  the  statute  (33  Geo.  III.  c.  34),  this 
note  was  not  capable  to  ensure  to  their  successors,  and  was  not  negotia- 
ble. The  judges  are  of  opinion  that  this  is,  as  stated  in  the  indictment, 
a  valid  promissory  note  within  the  Statute  of  Geo.  II.  It  is  not  necessary 
that  such  a  note  should  be  in  itself  negotiable.  It  is  sufficient  that  it 
should  be  a  note  for  the  certain  payment  of  a  sum  of  money,  whether 
negotiable  or  not.  And  though  these  ladies  were  not  at  the  time  legally 
stewardesses,  yet  it  was  a  description  by  which  they  were  known  at 
the  time  ;  and  though  they  could  not  legally  have  successors  in  office, 
yet,  in  case  of  their  decease,  their  executors  and  administrators  might 
sue,  and  they  themselves,  during  their  life,  might  recover  on  it.  There- 
fore it  is  an  instrument  capable  of  being  the  subject  of  forgery ;  and 
there  is  no  ground  to  arrest  the  judgment;  and  the  judges  are  all  of 
opinion  that  the  conviction  is  right.' 


BLAlSrCKENHAGEN    and    Anotheb   v.   BLUNDELL. 
In  the  King's  Bench,  April  28,  1819. 

[Reported  in  2  Barnewall  Sf  Alderson,  417.] 

Declaeation  alleged  that  the  defendant,  on  the  24th  May,  1817, 
made  a  promissory  note,  and  delivered  the  note  to  the  plaintiffs ;  by 
which  note  defendant  promised  to  pay  to  J.  P.  Damer,  then  of  Rio  de 
Janeiro,  or  to  the  plaintiffs,  or  to  his  or  their  order,  £250  sterling,  in 
Portuguese  currency,  at  the  rate  of  57d.  sterling  per.  mil-re,  together 
with  interest  from  the  27th  July,  one-half;' at  fourteen,  and  one-half  at 
twenty-six  months,  from  the  date,  value  received ;  whereby,  and  by 
force  of  the  statute,  the  defendant  became  liable  to  pay,  <fcc.,  and, 
being  liable,  promised,  &o.  The  declaration  then  stated  that  the 
money  mentioned  in  the  note  became  due,  according  to  the  tenor  and 
effect  thereof ;  yet  that  the  defendant,  although  often  requested,  had 
not  paid  the  same  to  the  plaintiffs,  nor  had  he  paid  the  same  to  Damer. 
The  second  count  was  upon  the  same  promissory  note ;  but  only 
alleged  a  general  liability  to  pay,  without  treating  it  as  a  promissory 

1  Patton  V.  Melville,  21  Up.  Can.  Q.  B.  26.3  (a  promise  to  pay  "J.  P.,  Treasurer, 
or  his  successor,  duly  appointed,"  &o.) ;  Davis  «.  Garr,  2  Seld.  124  ("I  promise  to 
pay  to  Joseph  M.  White,  Charles  A.  Davis,  and  Louis  McLane,  Trustees  of  the 
Apalachicola  Land  Company,  or  their  successors  in  oflEice,  or  order,"  &o.),  accord. 

See  Yerby  v.  Sexton,  48  Ala.  311 ;  Buck  v.  Merrick,  8  All.  123.  —  Ed. 
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note  within  the  statute  of  Anne.  The  third  count  was  similar  to  the 
first,  with  the  exception  that  it  contained  an  averment  that  Damer 
died  before  the  note  became  payable.  To  this  declaration  there  was 
a  general  demurrer,  which  was  now  argued  by 

jEspinasse,  in  support  of  the  demurrer.  No  action  is  maintainable 
on  any  such  instrument  as  this,  unless  it  be  a  promissory  note  within 
the  Statute  of  3  &  4  Anne,  c.  9.  Trier  v.  Bridgman.^  The  second 
count  of  the  declaration  cannot  therefore,  at  all  events,  be  supported. 
But,  secondly,  this  is  not  a  promissory  note  within  the  meaning  of 
that  statute  ;  for  it  is  not  payable  to  either  of  the  payees,  at  all  events, 
but  only  on  the  contingency  of  its  not  having  been  paid  to  the  other ; 
and  a  bill  of  exchange  in  this  form  would  not  be  negotiable  by  the 
custom  of  merchants.  Carlos  v.  Fancourt '  and  Hill  v.  Halford  °  are 
authorities  in  point. 

Campbell,  contra.  An  action  may  be  maintained,  as  between  these 
parties,  upon  this  instrument,  although  it  be  not  negotiable ;  for  on 
the  face  of  it  it  is  stated  to  have  been  made  for  value  received.  The 
note  itself  contains  a  promise,  and  a  consideration  for  that  promise. 
An  action,  therefore,  might  have  been  maintained  upon  this  instru- 
ment at  common  law.  But,  secondly,  this  is  a  valid  note  within  the 
statute  of  Anne,  as  between  the  original  parties,  although,  perhaps,  it 
may  not  be  negotiable.  It  is  not  payable  upon  a  contingency ;  for  a 
note  payable  to  two  partners,  which,  in  effect,  is  payable  to  one  or  to 
the  other,  is  equally  so.  So,  also,  foreign  bills  of  exchange,  drawn  in 
sets,  may  equally  be  said  to  be  payable  upon  contingencies;  for  the 
direction  is  to  pay  this  my  first  bill  of  exchange,  the  second  and  third 
not  being  paid ;  or  the  second,  the  first  and  third  not  being  paid ; 
which  is  in  effect  directing  the  bill  to  be  paid  to  the  indorsee  who 
may  hold  the  first,  or  to  the  indorsee  who  may  hold  the  second. 

Abbott,  C.  J.  I  have  no  doubt  that  this  instrument,  in  the  form 
in  which  it  is  declared  on,  is  not  a  promissory  note  within  the  statute 
of  Anne ;  for,  if  a  note  is  made  payable  to  one  or  other  of  two  per- 
sons, it  is  payable  to  either  of  them  only  on  the  contingency  of  its 
not  having  been  paid  to  the  other,  and  is  not  a  good  promissory  note 
within  the  statute.  I  am  also  of  opinion  that  the  second  count  can- 
not be  supported ;  for  admitting  that  an  action  might  be  maintained 
upon  a  note  which  appeared  to  be  for  value  received,  still  the  con- 
sideration should  be  stated  in  the  declaration,  in  order  that  it  may  be 
seen  if  it  is  a  consideration  which  will  support  an  action ;  for  thei-e 
are  many  considerations  which  will  not  support  an  action,  although 
there  may  be  a  subsequent  pr6mise.  If,  therefore,  an  action  could  be 
maintained  in  such  a  case,  the  plaintiff  ought  to  declare  upon  the 

■  1  2  East,  359.  ^  5  Terra  Rep.  482.  »  2  Bos.  &  Pull.  413. 
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original  consideration.  For  these  reasons,  I  am  of  opinion  that  there 
should  be  judgment  for  the  defendant. 

Batlby,  J.  I  am  of  the  same  opinion.  If  there  had  been  any- 
community  of  interest  stated  between  the  payees,  so  as  in  any  respect 
to  identify  Darner  and  Blanokenhagen,  it  is  possible  that  an  action 
might  have  been  maintained  on  this  note;  but  in  the  way  in  which 
the  declaration  has  been  framed,  stating  this  as  a  note  payable  to  one 
or  the  other,  I  am  very  clearly  of  opinion  that  it  is  not  that  descrip- 
tion of  note  which  the  statute  of  Anne  contemplated. 

HoLEOTD,  J.  I  am  of  the  same  opinion,  that  this  note  does  not 
come  within  the  description  of  notes  contemplated  by  the  statute  of 
Anne.  It  is,  in  fact,  a  promise  to  pay  to  A  if  the  maker  does  not  pay 
to  B  and  C.  It  is  therefore  a  conditional  promise,  and  consequently  not 
within  the  statute.  And  I  am  also  of  opinion  that  the  second  count 
cannot  be  sujiported  ;  for  at  common  law  a  promissory  note  or  bill  of 
exchange  was  not  considered  as  a  specialty.  Indeed,  Lord  Holt  con- 
tinually insisted  that  no  action  could  be  brought  on  a  promissory  note, 
but  that  it  must  be  brought  for  the  original  consideration.  And  the 
statute  of  Anne  itself  recites,  "  That  the  payee  of  a  note  cannot 
maintain  an  action  by  the  custom  of  merchants,  against  the  person 
who  first  made  and  signed  the  same."  This,  therefore,  is  a  legislative 
declar.ation,  that  at  common  law  no  such  action  could  be  brought  upon 
a  promissory  note ;  and  therefore  I  am  of  opinion,  upon  both  grounds, 
that  there  ought  to  be  judgment  for  the  defendant. 

Best,  J.,  concurred.  Judgment  for  defendant} 


REGINA  V.  J.  BARTLETT. 
At  Nisi  Peius,  coram  Eeskiite,  J.,  Apeil  6,  1841. 

\RepoTted  in  2  Moody  ^  Robinson,  362.] 

The  prisoner  was  indicted  for  forging  and  uttering  a  bill  of  ex- 
change, and  tlie  acceptance  of  a  bill  of  exchange. 

In  several  of  the  counts,  the  bill  was  set  out  verbatim,  and  in  all  it 
was  called  a  bill  of  exchange. 

1  Eeed  u.  Reed,  11  Up.  Can.  Q.  B.  26 ;  Inglis  u.  Wiseman,  Mor.  Diet.  Decis. 
1404;  Musselman  v.  Oakes,  19  111.  81;  Bennington  „.  Dinsmore,  2  Gill,  348;  Os- 
good u.  Pearsons,  4  Gray,  455;  Carpenter  u.  Farnsworth,  106  Mass.  561  {semble) ; 
Walrad  v.  Petrie,  4  Wend.  575 ;  Quinby  v.  Merritt,  11  Humph.  439,  440  (semble), 
accord. 

Samuels  v.  Evans,  1  McL.  473;  Spaulding  v.  Evans,  2  McL.  139;  Ellis  v.  McLe- 
moor,  1  Bail.  13,  contra. 

Conf .  Durgin  v.  Bartol,  64  Me.  473 ;  Willoughby  v.  Willoughby,  5  N.  H.  244 ; 
Westgate  v.  Healy,  4.  R.  I.  523.  —  Ed. 
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The  document  when  produced  agreed  with  that  set  out,  and  was  iu 
the  following  form :  — 

"  Not.  10,  1840. 

"  Please  to  pay  to  your  order  the  sum  of  forty-seven  pounds  for 
value  received.  J.  Bishop." 

"  Accepted.    G.  Pbckfoed. 
«  To  Mr.  G.  Peckfoed,  Yeovil." 

The  paper  was  indorsed  "  J.  Bishop." 

It  was  objected  for  the  prisoner  tliat  this  could  not  be  called  a  bill 
of  exchange  :  it  was  nothing  more  than  a  request  to  a  man  to  pay 
himself,  and  the  acceptance  of  such  a  document  laid  the  acceptor 
under  no  obligation  to  a  third  party. 

Eeskine,  J.,  said  he  should  reserve  the  point  for  the  consideration 
of  the  judges,  and  left  the  case  to  the  jury,  who  convicted  the  priso- 
ner ;  and  he  was  sentenced  to  transportation. 

His  Lordship,  however,  afterwards  thought  the  objection  so  clearly 
valid  that  he  did  not  submit  the  case  to  the  judges,  but  recommended 
a  pardon  for  the  offence. 


JOHN  COWIE,  Administeatoe  op   JOHN  STORM,  deceased, 
V.  EDWARD   STIRLING. 

In  the  Exchequee  Chambee,  Mat  1,  1856. 

[Reported  in  6  Ellis  ^  Blackburn,  333.] 

John  Stoem  sued  the  defendant,  Edward  Stirling,  in  the  Court  of 
Queen's  Bench.  The  first  count  alleged  that,  whereas  defendant,  on 
the  10th  of  March,  1845,  in  parts  beyond  the  seas,  to  wit,  at  Calcutta 
in  the  East  Indies,  made  his  promissory  note  in  writing,  and  thereby 
promised  to  pay  to  the  secretary  for  the  time  being  of  the  Indian 
Laudable  and  Mutual  Assurance  Society  twenty  thousand  company's 
rupees,  with  interest  at  the  rate  of  six  per  cent  per  annum,  nine 
months  after  the  date  thereof,  which  period  and  the  time  for  payment 
of  the  said  note  had  expired  before  the  commencement  of  this  suit ; 
and  then  delivered  the  said  note  to  the  plaintiff,  who,  at  the  time  of 
the  making  of  the  said  promissory  note  and  from  thence  hitherto,  was 
and  is  the  secretary  of  the  said  Indian  Laudable  and  Mutual  Assur- 
ance Society :  averment  that  the  said  sum  of  twenty  thousand  com- 
pany's rupees  was  and  is  of  great  value,  to  wit,  £2,000  of  lawful,  &c. : 
breach,  non-payment. 
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Plea  to  this :  that  defendant  "  did  not  make  the  alleged  promissory 
t)te." 

The  plaintiff  took  issue  on  this  plea.  There  were  also  other  issues 
of  fact. 

On  the  trial,  before  Crompton,  J.,  at  the  Middlesex  sittings  in 
Michaelmas  term,  1853,  a  special  verdict  was  found,  of  which  the 
parts  now  material  were  as  follows. 

As  to  the  first  issue.  That  the  defendant,  at  a  certain  place,  &c. 
(as  in  the  declaration),  made  and  signed  and  delivered  to  the  plaintiff 
a  document  in  the  words  and  figures  following,  that  is  to  say  :  — 

"  C.  20,000.  Calottta,  10th  of  March,  1845. 

"  Nine  months  after  date,  I  promise  to  pay  to  the  secretary  for  the 
time  being  of  the  Indian  Laudable  and  Mutual  Assurance  Society,  or 
order,  company's  rupees,  twenty  thousand,  with  interest  at  the  rate  of 
six  per  cent  per  annum.  And  I  hereby  deposit  in  his  hands  twenty- 
two  Union  Bank  shares,  as  particularized  at  foot,  by  way  of  pledge  or 
security  for  the  due  payment  of  the  said  sum  of  company's  rupees, 
twenty  thousand,  as  aforesaid ;  and,  in  default  thereof  hereby  author- 
ize the  said  secretary  for  the  time  being,  forthwith,  either  by  private 
or  public  sale,  absolutely  to  sell  or  dispose  of  the  said  twenty-two 
Union  Bank  shares,  so  deposited  with  him  ;  and  out  of  the  proceeds 
of  sale  to  reimburse  himself  the  said  loan  of  company's  rupees,  twenty 
thousand,  and  interest  thereon,  as  aforesaid,  he  rendering  to  me  any 
surplus  which  may  be  forthcoming  from  such  sale.  And  I  hereby 
promise  and  undertake  to  make  good  whatever,  if  any  thing,  may  be 
wanting  over  and  above  the  proceeds  of  such  sale,  to  make  up  the  full 
amount  of  the  said  loan  of  company's  rupees,  twenty  thousand,  and 
interest  as  aforesaid.  Edv7d.  Stieling." 

(Then  followed  the  number  of  the  shares.) 

"No.  33.    Due  10/18  Dec. /45." 

That  the  Indian  Laudable  and  Mutual  Assurance  Society,  in  the  said 
document  mentioned,  is  the  Indian  Laudable  and  Mutual  Assurance 
Society  within  in  the  declaration  mentioned ;  and  that  the  plaintiff, 
at  the  time  of  the  making  of  the  said  document,  and  from  thence  until 
the  time  of  the  commencement  of  the  within-mentioned  action,  was 
the  secretary  of  the  said  society.  That  the  name  Edward  Stirling,  set 
and  subscribed  to  the  said  docurjient,  is  of  the  proper  handwriting  of 
the  defendant.  That  the  said  sum  of  twenty  thousand  company's 
rupees,  at  the  time  of  the  making  of  the  said  document,  and  when 
the  same  became  due,  was  of  the  value  of  £2,000  of  lawful  money  of 
Great  Britain.  The  special  verdict  then  left  the  first  issue  to  the 
court  in   the   usual  form. 
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The  findings  on  the  other  issues  were  immaterial  to  the  question  now 
decided. 

Judgment  was  given  in  the  Court  of  Queen's  Bench  for  the  defend- 
ant,  im  Trinity  term,  1854.^ 


1  "Lord  Campbell,  C.  J.,  now  delivered  the  judgment  of  the  court.  The  only 
question  in  the  case  was  whether  the  document  in  question  can  be  treated  as  a  prom- 
issory note.  Two  objections  were  talcen  to  its  being  so  treated :  first,  that  it  was 
not  payable  to  any  certain  person,  but  to  the  person,  if  any,  who  at  the  time  when 
the  note  should  become  payable  might  fill  tlie  situation  of  secretary  to  tlie  company ; 
and,  secondly,  that  the  additional  promise  to  pay  the  deficiency  in  the  event  of  a  sale 
of  tlie  deposited  bank-shares  prevented  the  instrument  from  being  A  promissory 
note. 

"  With  reference  to  this  latter  objection,  it  was  argued,  on  the  part  of  the  defendant, 
that  tlie  promise  to  pay  the  deficiency  in  the  event  of  a  sale  after  default  would 
give  a  new  cause  of  action  for  such  deficiency  after  the  original  cause  of  action  had 
been  barred  by  the  Statute  of  Limitations ;  that  such  promise  was  part  of  an  entire 
agreement ;  that  it  was  not  transferable,  and  prevented  the  instrument  from  being 
a  promissory  note.  It  was  said,  on  the  other  hand,  that  the  promise  to  pay  tlie  bal- 
ance was  no  more  than  what  the  law  would  have  implied ;  that  there  was  no  consid- 
eration for  such  additional  promise  ;  and  that  even  if  there  was  such  an  additional 
promise  founded  on  a  sufficient  consideration,  still  as  it  did  not  qualify  the  promise 
to  pay  the  amount  of  the  note  at  the  end  of  the  nine  months,  and  was  a  collateral 
promise  with  reference  to  the  collateral  security,  it  would  not  prevent  the  document 
which  contained  a  positive  promise  to  pay  at  the  end  of  nine  months  from  oper- 
ating as  a  promissory  note  between  the  parties,  even  if  it  prevented  it  being  assign- 
able under  the  Statute  of  3  &  4  Anne,  u.  9,  §  1.  "Wise  u.  Charlton  was  cited,  as 
showing  that  sucli  collateral  security,  not  qualifying  the  promise  to  pay  at  the  given 
time,  did  not  prevent  the  document  operating  as  a  promissory  note.  And  the  judg- 
ment of  Patteson,  J.,  in  that  case  was  relied  on,  in  which  he  says :  '  This  is  not 
the  less  a  promissory  note  from  its  being  also  an  agreement  of  another  kind.' 

"  It  becomes,  however,  unnecessary  for  us  to  decide  or  express  any  opinion  on 
this  part  of  the  case,  as  we  are  of  opinion  that  the  first  objection  is  fatal  to  the 
plaintiff's  ease 

"  The  nature  and  every  definition  which  we  find  in  the  books  of  a  promissory  note 
show  that  it  must  contain  an  express  promise  to  pay  to  a  person  therein  named  or 
designated,  or  to  his  order,  or  to  bearer.  See  Byles  on  Bills,  6th  ed.  p.  4 ;  Colehan 
V.  Cooke ;  2  Bl.  Com.  467.  If  the  person  to  whom,  or  to  whose  order,  it  is  to  be 
paid  is  uncertain,  and  it  depends  on  a  contingency  to  whom,  or  to  whose  order,  pay- 
ment is  to  be  made,  it  is  not  a  promissory  note  unless  it  can  be  treated  as  payable  to 
bearer. 

"  It  was  urged,  on  behalf  of  the  plaintiff,  that  we  might  treat  this  as  a  note  made 
payable  to  the  plaintiff,  who  at  the  date  of  the  document  was  the  secretary  of  the 
society,  by  his  description  as  such  secretary.  And  it  was  said  that  the  subsequent 
part  of  the  instrument,  in  which  it  is  said  that  the  plaintiff  deposits  in  his  hands, 
and  that  he  authorizes  the  said  secretary  for  the  time  being  forthwith  to  sell,  points  to 
the  then  secretary  as  the  person  to  whom  alone  the  promise  is  made  and  to  whom 
alone  the  note  is  payable. 

"  There  is  no  doubt,  upon  the  authorities,  that  it  is  quite  suflicient  to  make  a  note 
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John  Cowie,  the  administrator,  with  the  will  annexed,  of  the  plain- 
tiff below,  suggested  error  in  the  Court  of  Exchequer  Chamber, 
which  the  defendant  denied. 

by  a  description  or  designatio  personce  of  this  kind ;  (a)  but  we  do  not  think  that  we 
can  put  the  above  construction  on  the  document  now  before  us.  The  use  of  the 
words,  '  for  the  time  being,"  in  the  first  instance,  the  repetition  of  them  afterwards, 
and  tlie  whole  form  and  scope  of  the  instrument,  satisfy  us  that  the  payment  was  to 
be  made  to  the  individual  who,  at  the  time  of  the  instrument  falling  due,  should  fill 
tlie  situation  of  secretary  of  the  company,  and  not  to  the  plaintiflt,  unless  he  hap- 
pened to  be  the  secretary  at  that  time.  It  was,  we  think,  clearly  intended  as  a  float- 
ing promise,  the  performance  of  which  was  to  be  made  to  the  person  being  secretary 
when  the  document  became  due.  The  other  construction  would  in  eflfect  be  to  hold 
that  the  words,  '  the  secretary  for  the  time  being,'  meant  the  now  secretary ;  but 
we  think  tliat  the  words  were  used  for  the  very  purpose  of  excluding  that  con- 
struction. 

"  The  case  of  Rex  ;;.  Box,  which  was  relied  on  by  the  plaintiff,  is  clearly  distin- 
guishable from  the  present.  There  the  note  was  payable  on  demand  to  A.  B.  and 
C.  D.,  by  name,  '  stewardesses  '  of  a  provident  society,  '  or  their  successors  in 
ofBlce.'  There  the  parties  to  whom  the  note  was  given  were  designated  by  name ; 
and  the  description  of  them  as  stewardesses,  which  it  was  said  they  were  not  legally, 
being  mere  matter  of  description,  did  not  alter  the  promise  to  pay  them  on  demand ; 
and  the  judges  said  that,  although  they  could  have  no  legal  successors  as  stewardesses, 
still  their  executors  or  administrators  might  sue.  In  the  present  case,  as  we  read 
the  document,  the  money  was  never  to  become  payable  to  the  plaintiff,  and  he  was 
never  to  have  any  right  upon  the  instrument,  unless  he  happened  to  fill  the  situation 
of  secretary  to  the  society  at  the  end  of  nine  months.  In  Rex  v.  Box,  the  note,  as 
construed  by  the  court,  gave  an  immediate  right  of  action  to  the  payees  named,  on 
which  they  might  have  immediately  sued ;  and  the  court  seems  to  have  thought 
that  the  mention  of  the  successors,  who  could  have  no  legal  existence,  might  be 
rejected,  so  that  it  did  not  destroy  the  immediate  legal  right  expressly  given  to  the 
plaintiffs  on  demand.  Here  there  is  no  right  given  to  the  plaintiflT,  except  by  the 
words  promising  to  pay  '  the  secretary  for  the  time  being.'  It  was  not  suggested, 
in  that  case,  that  the  note  would  be  good  if  it  amounted  to  such  a  floating  contingent 
promise  as  we  think  that  the  words  are  intended  to  import  in  the  case  before  us. 

"  It  was  suggested,  also,  in  the  argument,  that,  if  there  were  no  payee  who  could 
sue,  the  note  might  be  treated  as  payable  to  bearer.  But  we  think  that  in  so  hold- 
ing we  should  give  a  meaning  to  the  note  contrary  to  the  clearly  expressed  intention 


(a)  Moody  v.  Threlkeld,  13  Ga.  55  (a  promise  to  pay  "  the  administrators  of  the  estate  of 
J.  H.");  Adams  v.  King,  16  III.  169  (a  promise  to  pay  "the  admiDistrators  of  A.  C."); 
Moore  v.  Anderson,  8  Ind.  18  (a  promise  to  pay  to  "  St.  Bt.  Juda  and  owners,  or  order"), 
accord. 

See  Megginson  t).  Harper,  2  Cr.  &  M.  322  (a  promise  to  pay  "  the  trustees  acting  under 
the  will  of  W.  B.") ;  Robertson  v.  Sheward,  1  M.  &  G.  511  (a  promise  to  pay  to  "  the  man- 
ager of  the  National  Provincial  Bank  of  England  "). 

Whatever  doubt  may  exist  as  to  the  negotiability  of  an  instrument  payable  to  the  order  of 
administrators  or  trustees  who  are  not  named  therein,  it  is  clear  that  an  instrument  payabla 
"to  the  estate  of  A  "  is  not  a  promissory  note.  Tittle  i).  Thomas,  30  Miss.  122;  Bowles  v. 
Lambert,  54  111.  237;  Lyon  v.  Marshall,  11  Barb.  241. 

Conf .  Hendricks  v.  Thornton,  45  Ala.  299.  —  Ed. 
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The  case  was  now  argued. 

Lush,  for  the  party  suggesting  error  (administrator  of  plaintiff 
below).  The  judgment  of  the  court  below  proceeds  on  the  ground 
that  the  instrument  is  not  a  promissory  note  because  the  money  is 
not  made  "  payable  to  any  certain  person,  but  to  the  person,  if  any, 
who  at  the  time  when  the  note  should  become  payable  might  fill  the 
situation  of  secretary  to  the  company."  It  is  true  that  the  expression 
"  secretary 'for  the  time  being  "  would,  if  standing  alone,  be  ambigu- 
ous. But  then  follows  the  statement,  "  I  hereby  deposit  in  his  hands 
twenty-two  Union  Bank  shares,"  &c. :  that  shows  that,  by  the  secre- 
tary for  the  time  being,  is  designated  the  secretary  at  the  moment  of 
making  the  note  and  depositing  the  shares  ;  and  this  is  enough  with- 
out any  name.  The  additional  words  "  for  the  time  being  "  would 
not  destroy  the  effect  of  what  had.preceded  (Wise  v.  Charlton)  ;  if 
they  did,  they  would  be  rejected,  ut  res  magis  valeat  quarn  pereat. 
The  then  actual  secretary  is  "the  said  secretary  "  who  is  authorized 
to  sell  the  shares ;  and  the  contingency  of  his  ceasing  to  be  secretary 
is  provided  for  by  the  note  being  made  payable  to  order  :  the  person 
taking  the  note  might  indorse  it  over  forthwith. 

C.  JE.  Pollock,  contra.  The  promise  is  to  pay  nine  months  after 
the  date  of  the  note.  The  promise  is  therefore  either  to  pay  the 
person,  who  shall  be  secretary  nine  months  thereafter,  or  to  pay  the 
present  secretary  if  he  shall  be  secretary  at  the  expiration  of  that 
time.  On  either  interpretation,  the  note  is  bad,  as  a  promissory  note, 
for  uncertainty.  It  cannot  be  contended  that  John  Storm,  had  he 
ceased  to  be  secretary  at  the  maturity  of  the  note,  could  then  have 
sued  on  it.  The  maxim,  ut  res  magis  valeat  quatn  pereat,  is  sound  ; 
hut  it  is  outweighed  by  the  importance  of  not  introducing  uncertainty 
into  mercantile  negotiable  instruments.  (He  was  then  stopped  by  the 
court.) 

of  the  maker.  This  is  not  a  case  of  fraud,  or  of  a  fictitious  payee ;  but  the  defect 
is,  that  it  is  a  promise  to  pay  some  person  to  be  ascertained  ex  post  facto;  and  we 
know  no  authority  to  show  that  under  such  circumstances  we  can  hold  this  instru- 
ment to  be  a  note  payable  to  bearer,  because,  though  valid  perhaps  as  an  agreement, 
it  cannot  be  enforced  as  a  promissory  note.  The  promise  is  to  pay  to,  or  to  the  order 
of,  an  uncertain  person.  But,  if  founded  on  good  consideration,  it  may  probably 
give  riglits  legal  or  equitable  to  the  society.  But  we  think  that  we  should  be 
making  a  new  instrument  if  we  were  to  hold  it  a  promissory  note  payable  to  bearer ; 
and  the  case  does  not  fall  within  any  of  the  decisions  cited  on  this  branch  of  the 
argument. 

"  As  we  think,  therefore,  that  this  is  not  a  promissory  note,  our  judgment  is  for 
the  defendant.  Judgment  for  defendant." 
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Jeevis,  C.  J.  I  am  clearly  of  opinion  that  this  judgment  should 
be  affirmed.  Whatever  desire  we  may  feel  to  aid  in  enforcing  a  con- 
tract, we  must  hold  that,  to  make  a  promissory  note,  there  must  be  a 
payee  ascertained  by  name  or  designation.  Now,  as  we  said  in  the 
court  below,  this  money  is  made  payable,  not  to  the  then  secretary, 
but  to  the  porson  who  should  be  secretary  nine  months  thence,  when 
the  payment  was  to  be  made.  That  was  the  clear  intent.  As  to  the 
shares  being  deposited  in  the  hands  of  the  present  secretary,  that  is 
merely  for  security.  The  payment  itself  is  to  be  made  to  the  per- 
son who  shall  be  secretary.  So  that,  even  if  we  look  at  the  col- 
lateral agreement  (which  I  think  we  cannot  do),  we  find  no  certain 
payee. 

Pollock,  C.  B.,  Aldeeson,  B.,  Ceesswell,  J.,  and  Ceowdbe,  J., 
concurred.  ^  Judgment  affirmed} 


WATSON,   SOUTHERN,  and   MAYER   u.  GEORGE   EVANS. 

Iisr  THE   EXCHBQUEE,  Jan.   19,   1863. 
^Reported  in  1  Hurlstone  ^  Coltman,  662.] 

Declaration.  That  the  defendant  and  William  Patrick  Evans 
and  George  Thomas  Evans,  on,  &c.,  made  their  joint  and  several 
promissory  note  in  the  words,  letters,  and  figures  following,  and  as 
follows,  that  is  to  say :  — 

"£100.  Lbaimingtgn,  Dec.  2d,  1858. 

"  On  demand,  we  jointly  and  severally  promise  to  pay  Messrs. 
Joseph  Watson,  Thomas  Southern,  and  Daniel  Mayer,  or  to  their 
order,  or  the  major  part  of  them,  the  sum  of  one  hundred  pounds, 
with  lawful  interest,  for  value  received. 

"  Geoege  Evans. 

"  William  Patrick  Evans. 

"  Geoege  Thomas  Evans. 

That  the  said  makers,  by  the  said  names  following  in  the  said 
note  contained,  that  is  to  say,  Joseph  Watson,  Thomas  Southern, 
and  Daniel  Mayer,  meant  the  plaintiffs;  but  the  defendant  and 
the  said  other  makers  did  not,  nor  did  either  of  them,  pay  the  said 
note. 

1  Tatee  v.  Nash,  8  C.  B.  n.  s.  581,  accord. 

Bacon  v.  Fitch,  1  Boot,  181  (a  promise  to  pay  to  heirs  of  A.  B.,  who  was  then 
alive),  contra.  —  Ed. 
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Demurrer,  and  joinder  therein. 

Hayes,  Serjt.  {C  E.  Coleridge  with  him),  in  support  of  the  de- 
murrer. The  document  is  void  for  uncertainty.  Is  the  money  to  be 
paid  to  the  three  payees,  or  any  two  of  them  ?  Again,  do  the  words 
"  or  the  major  part  of  them  "  refer  to  the  payment  or  the  indorsement, 
or  to  both  ?  [Pollock,  C.  B.  Is  it  not  a  promise  to  pay  to  the  three 
persons  or  their  order,  or  the  order  of  the  major  part  of  them?] 
Suppose  two  of  Ihem  said  "  pay  to  us ; "  and  the  other  said  "  pay  all 
three."  If  two  alone  sued,  could  the  maker  plead  in  abatement  the 
non-joinder  of  the  third  ?  Assuming  that  the  promise  is  to  pay  all 
three  provided  they  agree,  if  not  to  pay  any  two  of  them,  suppose 
they  all  disagree,  and  each  says,  "  Do  not  pay  to  the  other."  [Martin, 
B.  Payment  to  one  of  several  joint  creditors  is  a  payment  to  all.] 
The  general  rule  of  law  is  qualified  by  the  express  words  of  the  con- 
tract. In  Bayley  on  Bills,  p.  34,  5th  ed.,  it  is  laid  down  that  "  uncer 
tainty  as  to  the  person  to  whom  the  payment  shall  be  made  will 
prevent  the  document  from  being  a  bill  or  note ;  as  making  it  payable 
to  A  or  B."  The  authority  there  cited  is  Blanckenhagen  w.  Blundell, 
where  Abbott,  C  J.,  and  Tlolroyd,  J.,  agreed  that  such  a  document 
cannot  be  a  promissory  note  within  the  Statute  3  &  4  Anne,  c.  9,  the 
promise  being  conditional,  to  pay  A  only  if  the  maker  had  not  paid  B. 
[Maetin,  B.  Here  the  three  payees  are  suing,  which  distinguishes 
the  case  from  Blanckenhagen  v.  Blundell.]  Who  is  to  indorse  the 
note,  the  three  or  any  two  of  them  ?  [Maetin,  B.  The  words,  "  or 
to  their  order,  or  the  major  part  of  them,"  mean  the  order  of  all  three 
or  of  any  two  of  them.  The  words  "or  the  major  part  of  them" 
must  refer  to  the  last  antecedent  order.  Wilde,  B.  It  is,  "  I  promise 
to  pay  to  all  three  or  their  order,  but  I  allow  any  two  to  sign  for  them 
all."  ]  If  the  indorsement  may  be  made  by  the  three,  or  any  two  of 
them,  Blanckenhagen  v.  Blundell  is  an  authority  that  the  document  is 
not  a  promissory  note  within  the  Statute  3  &  4  Anne,  c.  9.  [Martin, 
B.  There  cannot  be  any  doubt  in  this  case,  as  the  three  payees  are 
suing.  In  the  Author's  Life,  prefixed  to  the  9th  edition  of  Noy's 
Maxims  by  Bythewood,  p.  viii.,  the  following  anecdote  js  related  : 
"  Three  glaziers  at  a  fair  left  their  money  with  their  hostess  while 
they  went  to  market :  one  of  them  returned,  received  the  money,  and 
ibsconded  ;  the  other  two  sued  the  woman  for  delivering  what  she 
received  from  the  three  before  they  all  came  to  demand  it  together. 
The  cause  was  clearly  against  the  woman,  and  judgment  was  ready  to 
be  pronounced,  when  Mr.  Noy,  not  being  employed  in  the  cause, 
desired  the  woman  to  give  him  a  fee,  as  he  could  not  plead  in  her 
behalf  unless  he  was  employed ;  and,  having  received  it,  he  moved 
in  arrest  of  judgment  that  he  was  retained  by  the  defendant,   and 
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that  the  case  was  this :  the  defendant  had  received  the  money  from 
the  three  together,  and  was  not  to  deliver  it  until  the  same  three 
demanded  it ;  that  the  money  was  ready  to  be  paid  whenever  the 
three  men  should  demand  it  together.  This  motion  altered  the  whole 
proceedings."  ]     See  Brandon  v.  Scott.^ 

Mellish   appeared  for  the  plaintiffs,  but  was  not  called  upon  to 
argue. 

Feb  Cukiam.^    There  must  be  judgment  for  the  plaintiffs. 

Judgment  for  the  plaintiffs. 


HOLMES  AND  Others  v.  JAQUES. 
In  the  Queen's  Bench,  April  16,  1866. 

[Reported  in  Law  Reports,  1  Queen's  Bench  Reports,  376.] 

Declaration  by  the  plaintiffs  as  payees  of  a  promissory  note  against 
the  defendant  as  maker.     Plea  :  traverse  of  the  making. 

At  the  trial  before  Shee,  J.,  at  the  last  spring  assizes  at  Leeds,  it 
appeared  that  the  defendant,  in  1861,  signed  the  following  instru- 
ment :  — 

"Harrogate,  March  18,  1861. 

"  On  demand,  I  promise  to  pay  to  the  trustees  of  the  Wesleyan 
Chapel,  Harrogate,  or  their  treasurer  for  the  time  being,  the  sum  of 
£100,  in  four  equal  instalments  of  £25  each,  each  of  such  instalments 
to  be  due  and  payable  on  the  1st  October,  annually,  for  value  re- 
ceived." 

The  plaintiffs  and  four  other  persons  wei-e  the  original  trustees  of 
the  chapel,  the  plaintiffs  being  the  survivors.  A  verdict  was  returned 
for  the  plaintiffs  for  the  amount  claimed,  with  leave  to  move  to  enter 
a  verdict  for  the  defendant,  if  the  court  should  be  of  opinion  that  the 
instrument  was  invalid  as  a  promissory  note. 

Manisty,  Q.  C,  moved  accordingly.  The  instrument  sued  upon  is 
not  a  valid  promissory  note,  owing  to  the  uncertainty  of  the  payees. 
It  is  payable  to  the  trustees,  or  their  treasurer,  for  the  time  being ;  if 
this  be  taken  to  mean  the  trustees  for  the  time  being,  or  their  treasurer 
for  the  time  being,  then  it  is  uncertain  as  to  both,  and  is  bad  as  a 
promissory  note.  Cowie  v.  Stirling,  Yates  v.  Nash.'  But  the  princi- 
pal objection  to  the  instrument  is  that  it  is  payable  to  the  trustees,  or 

1  7  E.  &  B.  234. 

2  Pollock,  C.  B.,  Martin,  B.,  and  WUde,  B. 
'  8  C.  B.  (n.  s.)  581. 
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the  treasurer,  in  the  alternative ;  and  Blanckenhagen  v.  Blundell  is  a 
direct  authority  that  this  uncertainty  renders  the  instrument  no  prom- 
issory note. 

[Blackburn,  J.  For  all  that  appeared  in  that  case,  the  persons 
named  in  the  alternative  as  payees  were  strangers  in  interest ;  and 
Bayley,  J.,  suggests  that,  had  there  appeared  a  community  of  interest, 
then  (as  appears  here)  an  action  might  possibly  have  been  main- 
tained. 

LtrsH,  J.  You  admit  that  a  note  payable  to  "  trustees  "  is  sufficient 
without  naming  them  ?] 

Yes.     That  cannot  be  maintained  as  an  objection.^ 

CocKBUEN,  C.  J.  I  am  of  opinion  that  there  should  be  no  rule.  I 
fully  concur  in  what  Mr.  M.inisty  has  said,  that  the  payee  must  be  a 
person  certain ;  and  a  promise  to  pay  A  or  B,  apparent  strangers,  in 
the  alternative,  would  not  be  a  good  promissory  note ;  but  all  this  in- 
strument shows  is  that  it  is  payable  in  the  first  instance  to  the  trustees 
as  payees,  but  with  the  option  of  the  maker  to  pay  to  the  treasurer  for 
the  time  being,  as  their  agent. 

The  treasurer  would  have  no  authority  to  sue  in  his  own  name,  but 
only  to  receive  the  money  on  behalf  of  the  trustees.  I  think  it  would 
be  to  introduce  unnecessary  strictness  if  we  were  to  say  that  this  was 
not  a  valid  promissory  note  ;  and  by  holding  that  the  treasurer  for  the 
time  being  is  simply  inserted  as  an  indication  that  he,  as  the  agent 
of  the  trustees,  is  authorized  to  receive  payment  on  their  behalf,  no 
uncertainty  is  introduced  into  the  instrument. 

Blackbuen,  J.  I  am  quite  of  the  same  opinion.  I  think  the  true 
construction  of  this  instrument  is  that  it  merely  means  :  I  promise  to 
pay  to  the  trustees,  or  their  agent  for  the  time  being  (the  latter  being 
what  is  implied  by  law),  and  I  give  notice  that  the  treasurer  is  such 
agent.  This  is  carrying  out  the  intimation  of  Bayley,  J.,  in  Blancken- 
hagen V.  Blundell,  that  if  there  had  been  any  community  of  interest 
stated  between  the  payees,  so  as  in  any  respect  to  identify  the  one  with 
the  other,  it  is  possible  that  an  action  might  have  been  maintained  on 
the  note.  I  quite  agree  with  Mr.  Manisty's  argument  thus  far.  If  I 
thought  the  treasurer  was  named  as  payee  so  as  to  be  able  to  indorse 
the  note  had  it  been  payable  to  order,  or  to  sue  upon  it,  there  would 
have  been  an  uncertainty  which  would  have  vitiated  it  ^s  a  promissory 
note  ;  but  this  is  not  the  construction  which  ought  to  be  put  on  the 
instrument. 

Shee,  J.  I  agree  that  the  treasurer  must  be  taken  to  be  named  as 
agent. 

1  See  Megginson  v.  Harper,  2  C.  &  M.  822,  4  Tyr.  94 ;  and  the  judgment  in 
Storm  ti.  Stirling,  3  E.  &  B.  842  ;  23  L.  J.  (Q.  B.)  301. 
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Lush,  J.  In  two  of  the  cases  cited,  no  person  was  named  except 
the  officer  for  the  time  being ;  consequently,  of  necessity,  the  officer 
for  the  time  must  have  been  taken  to  be  meant  as  the  payee ;  and 
therefore,  as  there  was  no  certain  person  named  as  payee,  the  instru- 
ment was  invalid  as  a  promissory  note  or  bill  of  exchange.  Here  the 
trustees  are  designated  as  payees;  and  the  promise  is  to  pay  them  by 
their  agenl  foi  the  time  being.  Bule  refused^ 


CRTJCHLEY  v.  CLARANCE. 
In  the  King's  Bexch,  Novembek  10,  1813. 

[Reported  in  2  Maule  Sj-  Selwyn,  90.] 

This  was  an  action  against  the  defendant  as  drawer  of  a  bill  of  ex 
change  for  £200  ;  the  declaration  contained  several  counts,  and  in 
one  stated  the  bill  to  have  been  made  payable  to  the  order  of  the 

plaintiff,  and  in  another  to  the  order  of (thereby  meaning  to  the 

order  of  such  person  as  the  defendant  should  cause  to  be  named  and 
inserted  in  the  said  bill  as  payee),  and  then  avei-red  that  the  de- 
fendant caused  the  name  of  the  plaintiff  to  be  inserted,  &c.  At  the 
trial  before  Lord  Ellenborough,  C.  J.,  at  the  London  sittings  after  last 
term,  it  appeared  that  the  bill  had  been  drawn  by  the  defendant  ir 
Jamaica  upon  one  Henry  Man  of  London,  the  defendant  leaving  a 
blank  for  the  name  of  the  payee,  and  had  afterwards  been  negotiated 
in  this  country  by  one  Vashon,  who  indorsed  it  to  the  plaintiff  in 
payment  of  an  old  debt,  and  the  plaintiff  inserted  his  own  name  as 
the  payee.     A  verdict  was  found  for  the  plaintiff. 

Denman  moved  to  enter  a  nonsuit  or  for  a  new  trial,  on  the  ground 
that  the  plaintiff  had  no  right  to  insert  his  name  in  the  bill ;  and  he 
said  it  was  distinguishable  from  Russell  v.  Langstafie ;  because  there 
the  bill  was  filled  up  by  one  of  the  original  parties. 

Lord  Ellenboeough,  C.  J.  As  the  defendant  has  chosen  to  send 
the  bill  into  the  world  in  this  form,  the  world  ought  not  to  be  de- 
ceived by  his  ticts.  The  defendant,  by  leaving  the  blank,  undertook 
to  be  answerable  for  it  when  filled  up  in  the  shape  of  a  bill. 

Le  Blanc,  J.  It  is  the  same  thing  as  if  the  defendant  had  made 
the  bill  payable  to  bearer. 

1  Gaytes  v.  Hibbard,  5  Bias.  99 ;  Harlow  v.  Boswell,  15  111.  56,  accord.  —  Ed. 
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Batlet,  J.  The  issuing  the  bill  in  blank  without  the  name  of  the 
payee  was  an  authority  to  a  bona  fide  holder  to  insert  the  name.  Per 
curiam.  Eide  refused} 


KNIGHT  V.  JONES. 
In  the  Sttpeemb  Couet,  Michigan,  July  9, 1870. 

[Reported  in  21  Michigan  Reports,  161.] 

Ekeoe  to  Wayne  Circuit. 

This  was  an  action  of  assumpsit  brought  by  Mary  Knight,  in  the 
Circuit  Court  for  the  County  of  Wayne,  against  "William  Jones.  The 
plaintiff  declared  on  the  common  counts,  with  a  notice  annexed  to 
the  declaration,  that  she  would  give  in  evidence,  as  a  promissory  note 
under  the  money  counts,  an  instrument  of  which  the  following  is  a 
copy :  — 

"  I  promise  to  pay  Mary  Knight  or  heirs  the  sum  making  four  hun- 
dred and  fifty  dollars,  on  the  first  day  of  January,  eighteen  hundred 
sixty-eight.  William  Joishes. 

"Deteoit,  Oct.  7,  1867." 

On  the  trial,  the  plaintiff  offered  the  writing  in  evidence ;  but  the 
defendant  objected  to  its  admission  on  the  ground  that  it  was  not  a 
promissory  note,  because  it  was  uncertain  as  to  the  amount  and  as  to 
the  payee. 

The  Circuit  Judge  sustaifkd  the  objection,  and  rejected  the  writing 
as  in.admissible  in  evidence.  A  verdict  and  judgment  having  been 
entered  for  the  defendant,  the  plaintiff  below  brings  error. 

D.  J3.  &  H.  M.  Duffleld,  for  plaintiff  in  error. 

,5^.  Lamed  and  F.  A.  £aker,  for  defendant  in  error. 

The  Court  held  that  the  instrument  offered  in  evidence  was  suffi- 
ciently certain  as  to  the  sum  payable  and  the  payee,  to  entitle  it  to  be 
admitted  as  a  promissory  note. 

Judgment  reversed  and  a  new  trial  ordered} 

1  Crutchly  ti.  Mann,  5  Taunt.  529 ;  Atwood  v.  Griffin,  Ey.  &  M.  425 ;  2  C.  &  P.  368, 
B.  0. ;  Farmers'  Bank  v.  Horsey,  2  Houst.  385  ;  Rich  v.  Starbuck,  51  Ind.  87  ;  Arm- 
strong V.  Harshman,  61  Ind.  52 ;  Dunliam  v.  Clogg,  30  Md.  284 ;  Elliott  v.  Chesnut, 
30  Md.  562 ;  Sittig  v.  Birkestack,  38  Md.  158  ;  Aiken  v.  Cathcart,  3  Eicli.  133 ;  Brim- 
mel  V.  Endera,  18  Grat.  873,  accord.  — Ed. 

2  Doak  V.  Robinson,  1  Han.  (N.  B.)  279  (semble),  accord. 
See  Bacon  v.  Fitch,  1  Root,  181. 

Conf .  Lockwood  v.  Jesup,  9  Conn.  272.  —  Ed. 
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COMMONWEALTH   v.  SAMUEL  W.   DALLINGER. 

In  the  Stjpebme  Judicial  Couet,  Massachusetts,  June  25  — 
September  1,  1875. 

[Reported  in  118  Massachusetts  Reports,  439.] 

Indictment  on  the  Gen.  Sts.  c.  162,  §§  1,  2,  charging  the  defendant 
in  the  first  count  with  falsely  making,  altering,  forging,  and  coun- 
terfeiting, with  intent  to  injure  and  defraud,  a  certain  promissory  note 
for  the  payment  of  money,  of  the  tenor  following,  that  is  to  say :  — 
« 11,000.  Boston,  May  29,  1874. 

"  Three  months  after  date,  I  promise  to  pay  to  the  order  of  A.  P. 
Morse  one  thousand  -,%%  dollars,  at  any  bank  in  Boston.  Value  re- 
ceived. A.  P.  Morse." 

The  second  count  charged  the  uttering  and  publishing  as  true,  with 
knowledge  that  the  same  was  false,  forged,  altered,  and  counterfeit, 
and  with  intent  to  injure  and  defraud,  of  a  promissory  note  of  the 
same  tenor,  setting  it  forth. 

The  third  count  charged  the  false  making,  altering,  forging,  and 
counterfeiting,  with  intent  to  injure  and  defraud,  of  "  a  certain  indorse- 
ment upon  a  certain  false,  forged,  and  counterfeited  promissory  note 
for  the  payment  of  money,  which  said  note  was  of  the  tenor  follow- 
ing "  (as  above  set  forth),  "  and  which  said  indorsement  was  of  the 
tenor  following,  that  is  to  say,  A.  P.  Morse." 

Trial  in  the  Superior  Court  before  Pitman,  J.,  who  allowed  a  bill  of 
exceptions  in  substance  as  follows  :  — 

The  government,  in  support  of  all  the  counts  in  the  indictment, 
offered  in  evidence  a  note  like  the  one  set  forth  in  the  indictment,  ex- 
cept that  the  note  so  offered  had  written  upon  its  back  "  A.  P.  Morse." 
One  of  the  witnesses  for  the  government,  to  whom  the  offered  note 
was  uttered,  testified  that  the  name  on  the  back,  A.  P.  Morse,  was 
there  at  the  time  the  note  was  uttered  to  him  by  the  defendant.  The 
defendant  objected  to  the  admission  in  evidence  of  the  note,  as  not 
being  the  note  set  forth  in  the  counts  of  the  indictment ;  but  the  judge 
admitted  the  evidence. 

At  the  close  of  the  evidence  of  the  government,  the  defendant 
asked  the  judge  to  rule  that  a  verdict  of  not  guilty  be  rendered  by 
reason  of  a  variance,  because  the  n'^te  ofTered  by  the  government,  and 
admitted  in  evidence,  was  not  the  note,  a  copy  of  which  purported 
to  be  set  forth,  according  to  its  tenor,  in  the  indictment.  The  judge 
declined  so  to  rule. 

The  defendant  asked  the  judge  to  rule  that  a  writing,  such  as  set 
forth  in  the  indictment,  could  not  be  the  subject  of  forgery,  unless  the 
name  of  the  maker  and  payee,  they  being  one  and  the  same  person, 
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be  indorsed  on  the  back  ;  and,  unless  indorsed,  the  paper  was  a  nullity, 
not  fixing  any  pecuniary  liability  upon  any  one.  The  judge  declined 
so  to  rule,  and  ruled  that  the  writing  set  forth  in  the  indictment  was 
properly  described  as  a  promissory  note. 

The  evidence  at  the  trial  was  that  there  was  but  one  A.  P.  Morse, 
and  he  testified  that  the  signature  on  the  note  was  not  his.  It  ap- 
peared that  the  note  was  in  the  hands  of  the  district  attorney  at  the 
time  the  grand  jury  found  the  bill,  and  the  principal  witnesses  testified 
before  that  body.  The  defendant  offered  no  evidence.  The  jury 
returned  a  verdict  of  guilty  on  all  three  counts ;  and  the  defendant 
alleged  exceptions. 

C.  J.  Brooks,  for  the  defendant. 

W.  G.  Colburn,  Assistant  Attorney-General  ( 0.  It.  Train,  Attorney- 
General,  with  him),  for  the  Commonwealth.        » 

Wells,  J.  It  appearing  in  evidence  at  the  trial  that  there  was  but 
one  A.  P.  Morse,  it  followed  that  the  writing  which  purported  to  be 
signed  by  him  purported  also  to  be  payable  to  his  own  order.  Such 
a  writing  would  not  constitute  a  contract,  and  therefore  would  not 
become  a  promissory  note  until  indorsed  by  him.  With  this  fact  in 
the  case,  all  the  allegations  of  the  first  and  second  counts  being  sus- 
tained by  proof,  the  offence  of  forgery,  or  uttering  a  forged  promissory 
note,  would  not  be  made  out. 

The  exceptions  must  therefore  be  sustained  as  to  the  first  and  second 
counts. 

The  third  count  is  for  forging  the  indorsement  of  the  name  of  A.  P. 
Morse  upon  the  same  note.  With  that  indorsement,  it  purported  to 
be  a  valid  contract,  and  was,  in  form,  a  promissory  note.  Both  the 
body  of  the  note  and  the  indorsement  are  set  out  in  the  indictment. 
The  allegation  that  the  defendant  forged  the  indorsement  upon  a 
promissory  note  may  well  be  sustained,  although  the  writing  became 
a  promissory  note  only  by  means  of  such  indorsement.  The  principal 
allegation  may  be  taken  to  have  reference  to  the  character  of  the  in- 
strument when  so  indorsed.  In  setting  forth  the  instrument  and  the 
indorsement,  the  designation  of  the  face  of  the  writing  as  the  note 
may  be  taken  to  have  been  by  way  of  distinction  merely,  and  not  as 
qualifying  or  limiting  the  sense  of  the  previous  allegation.  As  to  this 
count,  the  exceptions  are  Overruled} 

'  "  Parke,  B.  In  this  case,  we  think  the  rule  to  enter  a  verdict  for  the  plaintiff 
should  be  made  absolute.  The  plaintiff  declared  on  a  note  for  £150  at  two  months, 
made  by  the  defendant,  and  payable  to  bearer,  which  the  defendant  delivered 
to  one  J.  K.  Kent,  and  Kent  indorsed  to  the  plaintiff.  The  defendant  pleaded 
that  he  did  not  make  the  note.  On  the  trial,  the  plaintiff  produced  a  note  cor- 
responding in  date,  made  by  the  defendant,  whereby  he  promised  to  pay  to  Mb 
own  order  £150  two  months  after  date.    The  note  was  indorsed  in  blank  by  the 
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defendant,  and  afterwards  by  J.  K.  Kent.  My  brother,  Channell,  objected  to 
the  receipt  of  the  note  in  evidence,  on  the  ground  of  variance,  and  that  it  was 
not  a  note  within  the  Statute  3  &  4  Anne,  u.  9,  and  not  obligatory  as  a  note  ;  and, 
if  so,  that  it  required  a  stamp  as  an  agreement,  or  that  the  indorsement  by  Kent 
made  it  a  new  note,  so  that  it  required  a  new  note  stamp.  Lord  Denman  allowed 
the  objections,  reserving  the  points.  On  showing  cause,  the  principal  question  was 
what  the  effect  of  this  instrument  was  as  it  stood  originally  before  it  was  indorsed, 
and  whether  it  was  within  the  Statute  3  &  4  Anne,  c.  9,  a  good  and  valid  note,  pay- 
able to  the  order  of  the  maker.  The  opinion  of  this  court  and  that  of  the  Queen's 
Bench  as  to  this  point  are  at  variance  with  one  another.  In  Flight  v.  Maclean,  this 
court  held,  on  special  demurrer  to  the  first  count  of  a  declaration  stating  a  note  pay- 
able to  the  order  of  the  maker,  and  indorsed  to  the  plaintiflF,  that  the  count  was  bad, 
such  a  note  not  being  within  the  statute  of  Anne.  The  case  of  Wood  v.  Mytton 
afterwards  came  on  in  the  Queen's  Bench.  It  was  an  action  on  a  similar  note  in- 
dorsed to  the  plaintiff.  After  verdict  for  the  plaintiff,  a  motion  was  made  in  arrest 
of  judgment ;  and  the  court  discharged  the  rule,  holding,  after  a  minute  examina- 
tion of  all  the  provision*of  the  statute  of  Anne,  that  such  a  note  was  within  that 
statute,  and  assignable  by  indorsement.  Though  these  decisions  are  not  at  variance, 
as  will  be  afterwards  explained,  the  construction  of  the  statute  by  the  two  courts 
differs.  After  a  careful  perusal  of  the  statute,  we  must  say  that  we  do  not  think 
that  it  ever  contemplated  the  case  of  notes  payable  to  the  maker's  order,  which  are 
incomplete  instruments,  and  have  no  binding  effect  on  any  one  till  indorsed.  The 
court  of  Queen's  Bench  thought  that,  though  the  first  part  of  the  first  section  of  the 
Statute  of  Anne  applied  only  to  notes  payable  to  another  person,  or  his  order,  or  to 
bearer,  which  notes  it  makes  obligatory  between  the  parties,  yet  that  the  second  part 
applies  to  every  note  payable  to  any  person,  and  therefore  includes  a  note  payable  to 
the  maker  or  his  order.  It  appears  to  us  that  this  is  not  the  meaning  of  this  part  of 
the  section,  which  is,  as  we  think,  intended  to  make  those  instruments  to  which  it 
had  previously  given  an  obligatory  effect  between  the  original  parties  transferable  to. 
third  persons,  so  as  to  enable  them  to  sue  upon  them  as  upon  the  transfer  of  bills 
of  exchange.  The  previous  part  of  the  section  had  given  to  the  payee,  when  the 
note  was  made  payable  to  another  person,  or  to  another  person  or  order,  and  to 
the  bearer,  whoever  at  any  time  he  might  be,  a  right  to  sue  ;  thus  providing  entirely 
for  notes  payable  to  bearer,  whether  in  the  hands  of  the  original  or  a  subsequent 
bearer.  And  then  the  section  proceeds  to  make  a  class  of  notes  payable  to  a  person 
or  order  transferable.  We  think  that  the  legislature,  by  the  second  part  of  the  sec- 
tion, could  only  mean  to  make  that  instrument,  which  gave  a  right  to  sue,  assign- 
able ;  and  no  right  to  sue  could  exist  in  any  one,  in  the  case  of  a  note  payable  to  the 
maker's  order,  until  the  order  was  made  in  the  shape  of  an  indorsement :  until  that 
indorsement  was  made,  it  was  an  imperfect  instrument,  and  in  truth  not  a  promis- 
sory note  at  all,  and  consequently  not  transferable  under  the  statute.  What,  then, 
is  the  effect  of  the  indorsement  to  another  person  ?  We  think  it  was  to  perfect  the 
incomplete  instrument,  so  that  the  original  writing  and  indorsement  taken  together 
became  a  binding  contract,  though  an  informal  one,  between  the  maker  and  the  in- 
dorsee, and  then,  and  not  till  then,  it  became  an  assignable  note. 

"  It  is  well  settled  tliat  no  particular  form  of  words  is  necessary  to  constitute  a 
promissory  note.  If  a  man  draws  an  instrument  in  the  form  of  a  bill  of  exchange  on 
himself,  and  accepts  it,  it  is  a  promissory  note.  If  he  says,  'I  pay  to  A  B  £100,' 
and  adds  an  address  to  the  instrument,  it  may  be  declared  on  as  a  note.  What,  then, 
is  the  meaning  of  the  instrujnent  in  question  ■?  Before  the  indorsement,  it  may  be 
considered  to  be  a  promise  to  pay  .£150,  two  months  after  date,  to  tlie  person  to 
whom  the  maker  should  afterwards,  by  indorsement,  order  the  amount  to  be  paid, 
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such  indorBeraent  being  intended  to  have  the  same  operation  as  if  put  on  a  complete 
note.  If,  then,  the  indorsement  should  be  to  a  particular  person,  or  to  A  B,  or  his 
order,  it  would  be  a  note  payable  to  that  person,  or  to  A  B  or  his  order  (a) ;  and  if 
in  blank,  it  would  be  payable  to  bearer  (6)  in  like  manner  as  a  sum  secured  by  a 
complete  note  would  have  been  by  similar  indorsements.  It  may  follow  as  a  con- 
sequence that  the  holder  might  fill  up  the  blank  indorsement  by  writing  over  it 
his  own  name,  and  so  make  it  payable  to  himself,  although  it  is  not  necessary  to  de- 
termine that  point ;  and,  reading  the  note  as  payable  to  bearer,  any  one  may  after- 
wards indorse  his  own  name,  and  so  make  himself  liable  to  subsequent  holders,  as 
the  indorser  of  a  complete  note  payable  to  bearer  would  do.     Story  on  Notes,  §  132. 

"  It  appears  to  us,  then,  that  the  instrument  in  this  case  was,  when  it  first  became 
a  binding  promissory  note,  a  note  payable  to  bearer,  and  consequently  was  properly 
described  in  the  declaration. 

"  This  view  of  the  case  reconciles  the  decision  of  this  court  in  Flight  v.  Maclean 
with  that  of  the  Queen's  Bench  in  Wood  v.  Mytton  ;  but  not  the  reasons  given  for 
those  decisions.  In  the  case  in  this  court,  the  declaration  was  bad  on  special  demur- 
rer, as  it  did  not  set  out  the  legal  effect  of  the  instrument.  In  that  in  the  Queen's 
Bench,  the  motion  being  for  arrest  of  judgment,  the  declaration  was,  in  substance, 
good  ;  for  it  set  out  an  inartificial  contract,  which  had  the  legal  effect  of  a  valid  note 
payable,  as  stated  on  the  record,  to  the  plaintiff. 

"  The  difference  between  the  two  courts  in  the  construction  of  the  statute  is  of  no 
practical  consequence,  as,  in  our  view  of  the  case,  securities  in  this  informal,  not  to 
say  absurd,  form  are  still  not  invalid ;  and  it  might  be  of  much  inconvenience  if  they 
were  ;  for  there  is  no  doubt  that  this  form  of  note,  probably  introduced  long  after 
the  statute  of  Anne,  and  for  wha,t  good  reason  no  one  can  tell,  has  become  of  late 
years  exceedingly  common ;  and  it  is  obvious  that,  until  they  are  indorsed,  they 
must  always  remain  in  the  hands  of  the  maker  himself,  and  so  he  can  never  be 
liable  upon  them. 

"  The  objection  to  the  stamp,  in  our  view  of  the  case,  cannot  prevail,  as  the  note 
was  a  valid  note  at  two  months,  payable  to  bearer  as  soon  as  the  indorsement  was 
put  upon  it;  and  our  judgment  is  that  the  rule  be  made  absolute."  Hooper  v.  Wil- 
liams, 2  Ex.  18. 


(o)  Gay  V  Lander,  6  C.  B.  336,  363 ;  Wood  v.  Mytton,  10  Q.  B.  805 ;  Scull  u. 
Edwards,  13  Ark.  24,  accord.  — Ed. 

{!>)  Brown  v.  De  Winton,  6  C.  B.  336 ;  Masters  v.  Baretto,  8  C  B.  433 ;  Absolon  i: 
Marks,  11  Q.  B.  19  ;  Ennis  v.  Hastings,  4  All.  (N.  B.)  482;  Bigelow  v.  Colton,  13  Gray, 
309,  accord.  See  also  Flight  v.  McLean,  16  M.  &  W.  51 ;  Lea  v.  Branch  Bank,  8 
Port.  119 ;  Kayser  v.  Hall,  85  111.  5]  1 ;  Pace  t.  Welmending,  12  Bush,  141 ;  Roberts 
V.  Kane,  64  Me.  108;  Miller  v.  Weeks,  22  Pa.  89;  Blackman  v.  Green,  24  Vt.  17. 
(Conf.  U.  S.  V.  White,  2  Hill,  154,  a  promise  "  to  pay  to  the  order  of  the  indorser's 
name,"  &c.) 

But  strictly,  such  notes,  even  when  indorsed  in  blank,  are  incomplete,  although 
the  holder,  by  inserting  apt  words,  may  make  them  complete  notes  payable  to 
bearer,  or  to  a.  particular  person. 

A  note  payable  by  a  firm  to  one  of  the  partners,  or  vice  versa,  although  not  en- 
forceable by  the  payee  at  law,  but  only  by  his  indorsee,  is  nevertheless  a  valid  secu- 
rity as  soon  as  issued  to  the  payee.  Murdock  v.  Caruthers,  21  Ala.  785 ;  Woodman 
V.  Boothby,  66  Me.  389 ;  Richards  v.  Foster,  2  AU.  527 ;  Smith  v.  Lusher,  5  Cow.  688  ; 
Ormsbee  «.  lOdder,  48  Vt.  361.  — Ed. 
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SECTION  VIII. 

A  Bill  or  Note  is  complete  only  upon  Delivery. 

CHAPMAN  V.   COTTRELL. 
In  the  ExcHEQtJEK,  June  3,  1"865. 

[Reported  in  13  Weekly  Reporter,  843.1] 

The  defendant  was  a  British  subject,  residing  at  Florence.  He 
made  and  signed  at  Florence  a  promissory  note  in  favor  of  the  Union 
Bank,  of  London,  of  which  the  plaintiff  was  public  officer,  and  sent 
the  note  by  post  to  his  brother  in  London,  who  delivered  it  to  the 
bank.  The  plaintiff,  on  behalf  of  the  bank,  issued  a  writ  according  to 
the  18th  section  of  the  Common  Law  Procedure  Act,  1852. 

Henry  James  {Harington  with  him)  moved  to  set  aside  the  writ. 
The  act  requires  that  there  should  be  a  cause  of  action  which  arose 
within  the  jurisdiction  ;  and  that  means  that  the  whole  cause  of  action 
should  so  arise.  Sichel  v.  Borch.''  And  the  signature  of  the  note  is, 
at  any  rate,  a  part  of  the  cause  of  action.  The  making  of  a  note  is 
the  same  thing  as  the  acceptance  of  a  bill,  and  where  the  acceptor  of 
a  bill  wrote  his  name  in  one  jurisdiction,  and  delivered  the  bill  in 
another,  it  was  held  that  the  cause  of  action  arose  in  the  former 
iurisdiction.  Roff  v.  Miller,'  Wilde  v.  Sheridan  ;  Story's  Conflict  of 
Laws,  §  '213.  [Martin,  B.,  referred  to  Cox  v.  Troy.]  [Channell, 
B.  In  the  case  of  a  bill,  the  document  is  the  property  of  the  drawer. 
It  is  not  so  with  a  note.] 

Martin,  B.  I  think  it  is  quite  clear  that  this  rule  must  be  refused. 
The  facts  are  these.  A  gentleman  in  Florence  makes  a  note,  and 
sends  it  to  his  agent  in  London  to  be  delivered  to  the  payees.  Now, 
upon  these  facts,  I  think  it  quite  clear  that,  in  point  of  law,  it  con- 
tinued in  his  possession  just  as  much  as  if  it  was  in  his  pocket  until  it 
was  delivered,  and  that  till  then  no  contract  arose.  The  case  of  Cox 
V.  Troy  is  in  point.  Bayley,  J.,  there  says  :  "  The  question  is,  when 
the  drawee  comes  under  an  engagement,  whether  by  the  act  of  writ- 
ing something  on  the  bill,  or  by  the  act  of  communicating  what  is 
written  to  the  holder  ;  and  I  have  no  difficulty  in  saying,  from  pi'in- 
ciples  of  common  sense,  that  it  is  not  the  mere  act  of  writing  on  the 
bill,  but  the  making  a  communication  of  what  is  so  written,  that  binds 

1  34L.  J.  Ex.  186,  3.  c— Ed. 

2  12  W.  R.  346  ;  33  L.  J.  Ex.  179.  »  19  L.  J.  C.  P.  278. 
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the  acceptor  ;  for  the  making  the  communication  is  a  pledge  by  him 
to  the  party,  and  enables  the  holder  to  act  upon  it.  But,  while  it 
remains  in  the  drawee's  hands,  it  seems  to  me  the  acceptance  is  not 
fully  binding  on  the  person  who  signed  it :  and  he  is  at  liberty  to  say, 
before  he  parts  with  it,  '  I  have  not  yet  entered  into  an  engagement 
to  accept.' "  And  Holroyd,  J.,  for  whose  opinion  I  have  the  greatest 
respect,  for  he  was  one  of  the  best  judges  that  ever  sat  on  the  bench, 
says  the  same  thing. 

Beamwbll,  B.  I  am  of  the  same  opinion,  and  for  the  same  rea- 
sons. There  is  no  pretence  for  saying  that  any  contract  existed,  or 
that  the  bank  acquired  any  interest  in  or  title  to  the  document  till  it 
was  delivered  to  them  by  the  defendant's  brother. 

Channbll,  B.,  concurred.  Mule  refused.^ 

1  Bell  V.  Packard,  69  Me.  8  Reporter,  590;  Lawrence  v.  Bassett,  5  All.  150,  accord. 

Similarly  when  the  validity  of  a  bill  or  note  depends  upon  the  time  of  its  execu- 
tion, tlie  time  of  its  delivery  is  alone  to  be  considered.  Savage  v.  Aldren,  2  Stark. 
232;  Ex  parte  Hay  ward,  L.  R.  6  Ch.  546;  Aldrid^e  u.  Branch  Bank,  17  Ala.  45  ; 
Flanagan  v.  Mayer,  41  Ala.  132  ;  King  v.  Fleming,  72  111.  21 ;  Dohoney  v.  Dohoney, 
7  Bush,  217 ;  Hilton  v.  Houghton,  35  Me.  143 ;  Bayley  «.  Taber,  5  Mass.  286  ;  Hill 
V.  Dunham,  7  Gray,  54.3;  Fritsch  v.  Heislen,  40  Mo.  555;  Clougli  v.  Davis,  9  N.  H. 
600 ;  Lansing  v.  Gaine,  2  Johns.  300  ;  Marvin  v.  McCuUum,  20  Johns.  288 ;  Woodford 
V.  Dorwin,  3  Vt.  82 ;  Lovejoy  v.  Whipple,  18  Vt.  379 ;  Goss  v.  Whitney,  24  Vt.  187. 

It  is  almost  needless  to  add  that  no  obligation  whatever  attaches  to  an  undeliv- 
ered bill  or  note.  Disher  v.  Disher,  1  P.  Wms.  204 ;  Churchill  v.  Gardner,  7  T.  R. 
596;  Gough  v.  Findon,  7  Ex.  48;  Curtis  v.  Gorman,  19  111.  141;  Hunt  v.  Weir,  29 
111.  83 ;  Arteher  v.  Whalen,  1  Wend.  179 ;  Binney  v.  Plumley,  5  Vt.  500 ;  Chamber- 
lain V.  Hopps,  8  Vt.  94 ;  Thomas  u.  Watkins,  16  Wis.  549 ;  Hillsdale  College  v. 
Thomas,  40  Wis.  661. 

Nor  to  a  bill  or  note  delivered  in  the  first  instance  to  one  who  is  not  the  payee,  as 
where  B  discounts  a  note  payable  to  A.  First  Bank  v.  Strang,  72  III.  559 ;  Adams 
Bank  v.  Jones,  16  Pick.  574;  Prescott  v.  Brinsley,  6  Cush.  233;  Dewey  v.  Cochran, 
4  Jones  (N.  C),  184.  It  has  been  held,  however  (1.)  that  B  may  sue  in  such  cases  in 
A's  name  with  A's  consent.  Browning  v.  Fountain,  1  Duv.  13  ;  Granite  Bank  v.  Ellis, 
43  Me.  367 ;  Bank  of  Newbury  ■/.  Rand,  38  N.  H.  166 ;  Rutland  Bank  v.  Buck,  5 
Wend.  66 ;  Bank  of  Newbury  v.  Richards,  35  Vt.  281 ;  or  even  (2)  against  A's  will ; 
Farnsworth  v.  Sweet,  5  N.  H.  267  ;  Clinton  Bank  v.  Ayer,  16  Oh.  282  {semble] ;  Far- 
mers' Bank  v.  Humphrey,  36  Vt.  554  ;  Trimble  v.  Bank  of  Grenada,  10  Miss.  623 ;  or 
(3)  that  B  may  sue  not  in  name  of  A,  but  as  B,  of  the  name  of  A.  Hunt  v.  Aldrich, 
27  N.  H.  31 ;  or  (4)  under  the  code  that  B  may  sue  in  his  own  name  as  being  the 
real  party  in  interest.  Spurrier  v.  Briggs,  17  lud.  529  ;  Barrick  v.  Austin,  21  Barb. 
241.  —  Ed. 
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SECTION    IX. 
Ambiguous  Instruments. 

EDIS   V.  BURY. 
In  the  King's  Bench,  Mat  4,  1827. 

[Reported  in  6  Barnewall  8f  Cresswell,  433.] 

Assumpsit  for  sheep,  lambs,  and  cattle,  sold  and  delivered  by  the 
plaintiff  to  the  defendant,  at  his  request.  Plea :  general  issue.  At 
the  trial  before  Lord  Tenterden,  C.  J.,  at  the  last  Middlesex  sit- 
tings, the  plaintiff  proved  that  he  had  sold  to  the  defendant  cattle,  to 
the  value  of  £78  10s./  but  it  further  appeared  that  the  defendant 
gave  the  plaintiff  in  payment  of  that  sum  a  bill  of  exchange  for  £35 
2s.,  which  was  duly  paid,  and  the  following  instrument,  for  £44  lis.  bd., 
which  was  not  paid  :  — 
"  £44  lis.  bd.  London,  5th  August,  1826. 

"Three  months  after  date,  I  promise  to  pay  Mr.  John  Bury,  or 
order,  forty-four  pounds  eleven  shillings  and  five  pence,  value  re- 
ceived. 

"J.  B.  Geutheeot,  John  Buet. 

"  35  Mountague  Place,  (Indorsed)  John  Buet." 

"  Bedford  Square." 

Grutherot's  name  was  also  written  across  the  instrument. 

It  was  contended  that  this  was  a  bill  of  exchange,  and  that  the 
plaintiff  was  bound  to  prove  that  he  had  given  due  notice  of  the 
dishonor  of  the  bill  to  defendant.  On  the  other  hand,  it  was  in- 
sisted that  it  was  a  promissory  note,  and  that  the  defendant,  as  the 
maker,  was  at  all  events  liable  upon  it  as  such.  Lord  Tenterden 
resel-ved  the  point ;  and  the  jury  found  a  verdict  for  the  plaintiff. 

Campbell  now  moved  to  enter  a  nonsuit.  In  Gray  v.  Milner,  an 
instrument  drawn  payable  to  the  drawer  or  his  order,  at  a  particular 
place,  without  being  addressed  to  any  person  by  name,  but  which  was 
afterwards  accepted  by  the  person  residing  at  the  place  where  it  was 
made  payable,  was  held  to  be  a  bill  of  exchange ;  and,  in  Allan  v. 
Mawson,'  it  was  held  that  an  instrument  which,  on  common  observa- 
tion, appeared  to  be  a  bill  of  exchange  might  be  treated  as  such, 
though  words  were  introduced  into  it,  for  the  purpose  of  deception, 
which  might  make  it  a  promissory  note.  There  the  bill  was  drawn  by 
Mawson,  and  contained   a  request  to  the  drawers  to  pay;  but  the 

1  4  Camp.  115. 
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word  at  was  written,  in  very  small  letters,  before  the  names  of  the 
drawee;  and  they  refused  to  pay  it.  In  Shuttleworth «.  Stephens,  it 
was  held  that  an  instrument  in  the  common  form  of  a  bill  of  ex- 
change, except  that  the  word  at  was  substituted  for  to  before  the 
name  of  the  drawees,  might  be  declared  upon  as  a  bill  of  exchange. 
Lord  Ellenborough,  indeed,  was  of  opinion  that  it  might  also  be 
pleaded  as  a  promissory  note,  at  the  option  of  the  holder.  If  this 
were  a  promissory  note,  it  was  unnecessary  to  insert  in  it  the  name  of 
J.  B.  Grutherot. 

Lord  Tenteeden,  C.  J.  This  is  an  instrument,  at  least,  of  a  very 
ambiguous  character.  In  form,  it  is  a  promissory  note  ;  for  it  con- 
tains, in  terms,  a  promise  to  pay  the  sum  mentioned  in  it.  But  then, 
in  the  corner  of  it,  there  is  the  name  of  Grutherot ;  and  it  appears 
that  his  name  is  also  written  across  the  instrument.  In  that  respect, 
although  it  does  not,  in  terms,  contain  a  request  to  Grutherot  to  pay, 
yet  it  resembles  a  bill  of  exchange.  It  is  an  instrument,  therefore,  of 
an  ambiguous  nature  ;  and  I  think  that,  where  a  party  issues  an  instru- 
ment of  an  ambiguous  nature,  the  law  ought  to  allow  the  holder,  at 
his  option,  to  treat  it  either  as  a  promissory  note  or  a  bill  of  ex- 
change. That  being  so,  I  think  it  was  competent  to  the  plaintiif  in 
this  case  to  consider  this  as  a  promissory  note ;  and,  if  so,  the  notice 
of  the  dishonor  was  unnecessary. 

Baylet,  J.  I  think  that  this  was  a  promissory  note,  containing  an 
intimation,  on  the  part  of  Bury,  that  he  would  pay  at  Grutherot's 
house ;  and  I  think  also  that,  where  a  party  frames  his  instrument  in 
such  a  way  that  it  is  ambiguous,  whether  it  be  a  bill  of  exchange  or  a 
promissory  note,  the  party  holding  it  is  entitled  to  treat  it  either  as 
one  or  the  other,  and  that  the  plaintiff  ought  not  to  be  defeated  by 
the  party  who  framed  the  instrument  being  allowed  to  say  that  it  is  a 
bill  of  exchange. 

HoLEOTD,  J.  It  seems  to  me  that  it  was  the  design  of  the  drawer 
of  this  instrument  to  hold  out  to  the  party  taking  it  that  he  might 
treat  it  either  as  a  bill  of  exchange  or  a  promissory  note.  Besides, 
the  words  of  an  instrument  are  to  be  taken  most  strongly  against  the 
party  using  them  ;  and,  therefore,  if  there  be  any  ambiguity  in  the 
words  of  this  instrument,  they  ought  to  be  construed  favorably  for 
the  plaintiff,  and  against  the  defendant,  who  made  the  instrument. 
Besides,  until  Grutherot  put  his  name  to  this  instrument,  it  was 
clearly  in  terms  a  promissory  note ;  and,  having  been  once  such,  the 
fact  of  his  having  afterwards  put  his  name  to  it  as  acceptor  cannot 
alter  the  nature  of  it. 

LiTTLEDALE,  J.  It  scems  to  me  that  this  was  a  promissory  note. 
It  begins  with  the  words,  "I  promise  :"  it  contains  a  promise  to  pay  ; 
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and  that  is  the  form  of  a  promissory  note.  But  it  is  alleged  that 
there  is  something  at  the  foot  of  the  instrument  which  converts  it 
into  a  bill  of  exchange.  A  bill  of  exchange,  however,  is  addressed 
to  another  person,  and  contains  a  request  to  the  drawee  to  pay  the 
same.  In  order  to  make  this  a  bill  of  exchange,  the  words  "  I  prom- 
ise "  must  be  rejected ;  and  those  words  constitute  the  essential  differ- 
ence between  a  bill  of  exchange  and  a  promissory  note.  I  think  that 
they  ought  not  to  be  rejected.  Suppose  they  were  rejected,  could  this 
instrument  then  have  been  declared  upon  as  a  bill  of  exchange  before 
Grutherot  accepted  it?  If  it  could  not,  then  it  was  not  a  bill  of  ex- 
change at  that  time  ;  and,  if  it  was  once  a  promissory  note,  Grutherot, 
by  putting  his  name  to  it,  could  not  make  it  a  bill  of  exchange. 

Rule  refused} 


MILLER   V.   THOMSON". 
In  the  Common  Pleas,  Not.  23,  1841. 

[Reported  in  3  Manning  <J-  Granger,  576.] 

Assumpsit  against  the  maker  of  a  promissory  note  for  £100,  pay- 
able to  the  order  of  John  Cogan  Francis  at  six  months  after  date,  and 
indorsed  by  Francis  to  the  plaintiff. 

The  declaration  had  originally  contained  a  count  on  a  bill  of  ex- 
change ;  but,  upon  a  statement  that  one  instrument  only  existed,  the 
plaintiff  was  put  to  his  election,  and  the  count  on  the  bill  was  struck 
out. 

Pleas  :  first,  non  fecit ;  secondly,  that  the  note  \N;as  obtained  from  the 
defendant  by  the  fraud  and  covin  of  Francis,  whereof  the  plaintiff  had 
notice  at  the  time  of  the  indorsement ;  thirdly,  that  the  note  was  so 
obtained,  and  was  indorsed  to  the  plaintiff  without  consideration. 

At  the  trial  before  Tindal,  C.  J.,  at  the  sittings  at  Westminster 
after  last  Hilary  term,  the  following  instrument  was  produced  in 
evidence :  — 

"  London  Trades'  Joint  Stock  Banking  Company, 
"Dorking,  Surrey,  24th  Aug.,  1839. 
"  Six  months  after  date,  pay,  without  acceptance,  to  the  order  of 
John  Cogan  Francis,  Esq.,  £100,  value  received. 
(Signed)        "  For  the  Directors. 

"  Thomas  Newham,  Manager. 
(Addressed)  "  The  London  Trades'  Joint  Stock 

Banking  Company,  33  Gracechurch  Street,  London." 

1  Brazleton  v.  McMurray,  44  Ala  323,  accord. 
See  Muldrow  v.  CaldweU,  7  Mo.  563.  —  Ed. 
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The  words  in  italics  were  in  the  handwriting  of  Francis,  the  re- 
mainder being  a  printed  form.  Both  Francis  and  the  defendant 
were  directors  of  the  company,  which  had  a  branch  bank  at  Dorking, 
of  wliich  Newham  was  the  manager. 

On  the  part  of  the  defendant,  it  was  contended  that  the  issue  was 
not  proved,  inasmuch  as  tlie  instrument  produced  was  not  a  promissory 
note,  but  a  bill  of  exchange.  For  the  plaintiff,  it  was  urged  that  the 
mstrument  being  ambiguous  in  its  form,  it  might  be  treated  either  as 
a  note  or  as  a  bill,  at  the  option  of  the  holder;  and  that  supposing  it 
to  be  necessary,  it  was  competent  to  the  learned  judge,  under  the  3 
&  4  Wm.  IV.  c.  42,  §  23,  to  direct  the  record  to  be  amended.  His 
lordship  ruled  that  there  was  no  variance  between  the  allegation  and 
the  proof,  and  he  also  directed  that  the  special  matter  should  be  in- 
dorsed on  the  record,  whereupon  a  verdict  was  taken  for  the  plaintiff ; 
leave  being  reserved  to  the  defendant  to  move  to  enter  a  nonsuit. 

Channell,  Serjt.,  in  Easter  term  last,  obtained  a  rule  nisi  for  entei-- 
ing  a  nonsuit  pursuant  to  the  leave  reserved,  against  which 

Sir  Thomas  Wilde,  Seijt.,  now  showed  cause.  This  is  an  instru- 
ment issued  by  the  London  Trades'  Joint  Stock  Banking  Company, 
and  directed  to  the  company.  To  this  instrument  there  were  no  parties 
except  the  payee  and  Thomas  Newham,  the  manager  of  the  bank, 
who,  as  representing  the  directors,  is  the  only  party  incurring  respon- 
sibility ;  which  is  made  more  evident  by  the  circumstance  of  the  bill 
being  directed  not  to  be  excepted.  In  a  large  undertaking,  as  this 
was,  there  would  naturally  be  some  partners  upon  whom  the  manage- 
ment would  more  particularly  rest ;  but  this  does  not  prevent  the  act 
of  the  managing  partner  being  the  act  of  the  partnership.  The  words 
"  for  the  directors  "  mean  "  by  order  of  the  directors."  But  a  bill 
drawn  by  a  party  on  himself  is  nothing  more  than  a  promissory  note. 
This  was  an  instrument  issued  by  the  same  persons  who  were  to  pay. 
[TiNDAL,  C.  J.  The  whole  transaction  is  by  one  company. J  It  is  one 
branch  of  the  firm  ordering  payment  to  be  made  by  another  branch. 
The  payment  is  to  be  made  out  of  the  fund  of  which  Newham,  the 
drawer,  was  the  manager.  But,  if  the  document  is  ambiguous,  it  may 
be  treated  either  as  a  bill  or  a  note,  at  the  option  of  the  holder. 
Edis  V.  Bury.  The  same  point  was  ruled,  upon  the  authority  of  that 
case,  by  Lord  Lyndhurst,  C.  B.,  in  Block  v.  Bell. 

If  an  amendment  were  necessary,  this  case  would  come  distinctly 
within  the  powers  given  by  the  act.  The  only  difficulty  attending  it 
would  be  the  alteration  of  the  plea.  [Tindal,  C.  J.  It  will  be  better 
to  hear  the  other  side  on  the  first  point.] 

Channell,  Serjt.,  in  support  of  the  rule.    The  bill  was  drawn  in  a 
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different  place  from  that  in  which  it  was  to  be  paid.^  The  bank  es- 
tablished in  London  had  a  branch  bank  at  Dorking.  The  circumstance 
of  its  being  to  be  paid  "  without  acceptance  "  does  not  make  the  in- 
strument less  a  bill  of  exchange.  The  Queen  v.  Kinnear.^  [Maule, 
J.  The  holder  of  a  bill  is  not  bound  to  present  it  for  acceptance. 
The  effect  of  such  a  clause  in  a  bill  of  exchange  would  probably 
be  to  exempt  the  drawer  from  liability  to  pay  upon  refusal  by  the 
drawee  to  accept.  Tindal,  C.  J.  This  company  is  not  incorporated. 
The  instrument  in  question,  supposing  it  to  be  a  bill  of  exchange, 
is  a  bill  drawn  by  some  of  the  partners  upon  the  firm.]  In  Edis 
V.  Bury,  the  instrument  had  all  the  properties  of  a  promissory  note ; 
and  in  Block  v.  Bell  there  were  the  requisites  as  well  of  a  bill  as  of  a 
note. 

If  an  amendment  were  directed,  not  only  must  the  plea  be  altered, 
but  an  allegation  of  presentment,  or  of  matter  in  excuse  of  present- 
ment, must  be  introduced. 

TiNDAL,  C.  J.  It  appears  that  the  directors  are  part  of  what  is 
described,  in  the  printed  words  at  the  foot  of  the  instrument,  as 
"  The  London  Trades'  Joint  Stock  Banking  Company."  It  is  an 
instrument  drawn  by  one  of  several  partners,  directing  that  a  sum 
of  money  shall  be  paid  by  the  partnership  at  a  different  place. 
There  is  an  absence  of  the  circumstance  of  there  being  two  dis- 
tinct parties  as  drawer  and  drawee,  which  is  essential  to  the  con- 
stitution of  a  bill  of  exchange.*  That  being  so,  the  only  alternative 
is  that  this  instrument  is  a  jjromissory  note,  and  is  properly  de- 
clared upon  as  such. 

CoLTMAN,  J.  I  am  of  the  same  opinion.  This  instrument  must  be 
taken  to  be  signed  by  the  manager  on  behalf  of  the  company.  It  is 
signed  by  them  in  the  very  form  set  forth  in  their  prospectus. 

Eeskinb,  J.  I  am  of  the  same  opinion.  The  instrument  is  a  draft 
by  the  company  upon  that  branch  of  it  which  is  carried  on  in  London. 
It  is,  in  effect,  nothing  but  a  promissory  note. 

1  It  was  formerly  essential  to  the  validity  of  a  bill  of  exchange  that  it  should  be 
payable  ia  a  different  place  from  that  in  which  it  was  drawn.  "  II  faut  qu'il  y  ait 
remise  d'un  lieu  a  un  autre,  c'est  k  dire,  qu'on  donne  dans  un  lieu  pour  recevoir  dans 
un  autre  lieu;  cette  remise  d'un  lieu  i  un  autre  est  ce  qui  constitue  I'essence  du 
central  de  change,  dont  la  lettre  de  change  est  I'execution."  Pothier,  Gontrat  de 
Change,  No.  30. 

"  2  Mood.  &  Bob.  117. 

•<  "  II  y  a  trois  choses  principalement  qui  constituent  I'essence  de  la  lettre  de 
change.  1.  II  faut  qu'il  y  soit  fait  mention  de  trois  personnes ;  de  celle  qui  tire  la 
lettre,  de  celle  sur  qui  elle  est  tire',  et  de  celle  k  qui  elle  est  payable."  Pothier,  ubi 
eupra.  The  second  of  these  conditions  has  already  been  set  out  (supra,' note  1).  The 
third  relates  to  the  specisd  requirements  of  the  French  Ordonnance. 
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Matixe,  J.  This  is  a  bill  drawn  by  the  whole  company,  acting  by 
their  directors,  upon  the  whole  company.  It  is  a  promise  made  by 
one  partner  acting  on  behalf  of  the  company,  under  the  order  of  the 
directors,  that  the  company  shall  pay.  It  is  a  promise  made  by  the 
company,  at  Dorking,  to  pay  in  London.  It  is  therefore,  in  effect,  a 
promissory  note.  Rule  discharged} 


LLOYD   V.  JOHN  EDWARD  OLIVER. 

In  the  Queei^'s  Bench,  Mat  4,  1852. 

{Reported  in  18  Queen's  Bench  Reports,  471.] 

The  first  count  of  the  declaration  stated  that  one  Henry  Oliver,  on 
17th  July,  1851,  made  his  bill  of  exchange  in  writing,  and  delivered  it 
to  defendant,  and  thereby  required  defendant  to  pay  to  plaintiff  £99 
16s.,  two  months  after  the  date  thereof,  which  period  had  elapsed  be- 
fore the  commencement  of  this  suit ;  and  that  defendant  accepted  the 
same,  and  promised  plaintiff  to  pay  the  same,  according  to  the  tenor 
and  effect  thereof. 

There  was  a  second  count,  claiming  the  same  sum  on  an  account 
stated. 

Pleas:  1.  That  defendant  did  not  accept  the  bill  of  exchange  in 
the  first  count  mentioned,  in  manner  and  form,  &o.     Issue  thereon. 

To  the  second  count :  non  assumpsit.     Issue  thereon. 

On  the  trial  before  Erie,  J.,  at  the  London  sittings  in  last  Trinity 
term,  the  following  document  was  put  in  evidence  by  the  plaintiff  :  — ■ 
"£99  15s.  London,  July  17,  1851. 

"  Two  months  after  date,  I  promise  to  pay  to  Mr.  T.  R.  Lloyd,  or 
order,  the  sum  of  ninety-nine  pounds  fifteen  shillings,  for  value 
received.  Hbnet  Oliver. 

"John  Edwaed  Oliver, 
"  Birmingham." 

Across  this  was  written  :  "  Accepted.  Payable  Spooner,  Attwood, 
<fc  Co.,  bankers,  London.     Edward  Oliver." 

1  Roach  V.  Ostler,  1  M.  &  Ry.  120  ;  Dickinson  w.  Valpy,  5  M.  &  Ry.  126  ;  Allen  v. 
f.ea  Ins.  Co.,  9  C.  B.  574;  Bailey  v.  S.  W.  Bank,  11  Fla.  266;  Wardens  v.  Moore,  1 
Ind.  289;  Marion  R.R.  </.  Hodge,  9  Ind.  163;  Indiana  R.R.  Co.  v.  Davis,  20  Ind. 
6;  Chicago  R  R.  ...West,  37  Ind.  211 ;  Maux  Terry  Co.  u.  Branegan,  40  Ind.  361  j 
Fairchild  v.  Ogdensburg  R.R.  Co.,  15  N.  Y.  337  ;  Bull  v.  Sims,  23  N.  Y.  670,  accord. 

See  Dougal  v.  Cowles,  5  Day,  511;  Cribbs  v.  Allen,  13  Gray,  597;  Gilstrap  v 
St.  Louis  R.R.  Co.,  60  Mo.  491.  — Ed. 
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It  was  proved  that  "  Edward  Oliver  "  was  the  signature  of  the  de- 
fendant. 

It  was  objected,  for  the  defendant,  that  this  document  was  not  a 
bill  of  exchange.  The  learned  judge  was  of  opinion  that  it  might  be 
declared  upon  as  such,  and  directed  a  verdict  for  the  plaintiff ;  leave 
being  reserved  to  move  to  enter  a  verdict  for  the  defendant. 

Jl  Gray  now  moved  accordingly.  In  Edis  v.  Bury,  a  document 
like  this  was  held  to  be  not  a  bill  of  exchange,  but  a  promissory  note. 
[Lord  Campbell,  C.  J.  What  the  court  there  held  was  that  it 
might  be  treated  as  a  promissory  note,  if  the  holder  choose.J  Little- 
dale,  ,1.,  there  said  that  it  could  not  be  a  bill  of  exchange.  [Lord 
Campbell,  C.  J.  The  document  here  says,  in  effect :  "  I  will  pay  if 
the  party  to  whom  this  is  .addressed  does  not  accept,  or  if  he  does  not 
pay  .after  he  has  accepted."  It  is  a  bill  of  exchange,  containing  that 
additional  promise  to  the  payee.]  There  are  no  words  of  request.  It 
cannot  be  said  that  merely  putting  John  Edward  Oliver's  name  at  the 
bottom  of  the  document  is  a  request  to  him  by  the  maker  of  the  instru- 
ment to  pay.  [LoED  Campbell,  C.  J.  I  do  not  see  what  else  it  can 
mean.  Crompton',  J.  The  acceptance,  at  all  events,  shows  the  mean- 
ing of  John  Edward  Oliver's  name  being  at  the  bottom  of  the  instru- 
ment.] Even  if  that  were  so,  the  instrument  could  not  be  a  bill  of 
exchange,  or  any  thing  but  a  promissory  note,  until  it  had  been  .ac- 
cepted ;  but  the  declaration  treats  it  as  if  it  were  a  bill  of  exchange 
at  tlie  time  of  making. 

Lord  Campbell,  C.  J.  I  am  of  opinion  that  this  instrument,  even 
before  acceptance,  might  be  treated  as  a  bill  of  exchange  as  against 
Henry  Oliver,  the  drawer.  As  against  the  defendant,  it  is  clearly  a 
bill  of  exchange.  It  is  directed  to  John  Edward  Oliver.  That  must 
mean  that  John  Edward  Oliver  is  requested  to  pay  the  sum  men- 
tioned at  two  months  after  date,  .although  there  are  no  express  words 
of  request.  The  words,  "  I  promise  to  pay,"  need  not  be  rejected  : 
they  are  to  be  considered  as  an  expression  of  what  otherwise  would 
be  implied  ;  namely,  that  the  maker  will  pay,  if  the  acceptor  do  not. 
The  instrument  is  ambiguous,  and  might,  no  doubt,  if  the  plaintiff 
chose,  be  treated  as  a  promissory  note.  That  is  the  effect  of  the 
decision  in  Edis  v.  Bury. 

Eele,  J.  As  against  the  defendant,  this  instrument  is  clearly  a  bill 
of  exchange.  We  must  construe  the  language  of  it  according  to 
known  mercantile  usage.  It  has  always  been  the  custom,  in  drawing 
bills  of  exchange,  to  place  the  name  of  the  party  to  whom  the  bill  is 
directed  in  that  part  of  the  instrument  where,  in  the  present  case,  the 
name  of  John  Edward  Oliver,  the  defendant,  is  placed.  According  to 
the  same  rule,  the  word  "  accepted,"  followed  by  a  signature,  as  in  the 
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present  instrument,  implies  acceptance  of  the  bill  by  the  party  sign- 
ing. I  recollect  that  it  was  proved  at  the  trial  that  the  instrument  had 
never  been  out  of  the  hands  of  the  parties  to  it  until  it  was  in  its 
present  form  ;  so  that  it  never  could  have  been  simply  a  promissory 
note,  as  has  been  suggested.  It  is  not  unjust  to  presume  that  it  was 
drawn  in  this  form  for  the  purpose  of  suing  upon  it,  either  as  a  promis- 
sory note  or  as  a  bill  of  exchange. 

Ceompton,  J.  The  instrument  contains,  in  my  opinion,  a  clear  di- 
rection to  John  Edward  Oliver  to  pay,  and  a  clear  acceptance  by  him. 
It  is,  therefore,  a  bill  of  exchange.  But  it  has  been  decided,  and  it  is 
most  important  that  the  decision  should  not  be  impeached,  that  equivo- 
cal instruments  of  this  kind,  possessing  the  character  both  of  promis- 
sory notes  and  of  bills  of  exchange,  may  be  treated  as  either.^ 

Rule  refused? 


COMMONWEALTH  v.  JONATHAN  S.  BUTTERICK. 

In    the    Supreme   Judicial    Court,    Massachusetts,    Octobeb 

Term,  1868. 

[Reported  in  100  Massachusetts  Beports,  12.] 

Indictment  for  forging  securities  for  money,  and  uttering  forged 
securities  for  money  as  genuine  ;  containing  originally  ten  counts." 

The  first  count  charged  that  on  Marcli  12, 1866,  at  Sterling,  the 
defendant  "  had  in  his  custody  and  possession  a  certain  bill  of 
exchange  for  the  payment  of  money,"  of  the  following  tenor :  — 

"  $850.  "  Sterling,  March  12, 1866. 

"  Three  months  after  date,  pay  to  the  order  of  myself  eight  hun- 
dred and  fifty  dollars,  value  received,  and  charge  the  same  to  the 
account  of  your  obedient  servant.  J.  S.  Butterick." 

"  To  J.  S.  Butterick,  Sterling,  Mass." 

That  "  upon  the  back  thereof  was  then  and  there  written  an 
indorsement  thereof  of  the  tenor  and  effect  following,  to  wit,  =  J.  S. 
Butterick  ; ' "  and  "  there  was  then  and  there  written  upon  the  face 
of  said  bill  of  exchange  the  following  indorsement,  to  wit,  'Pay- 
able at  the  Lancaster  N.  Bank,  J.  S.  Butterick ; ' "  and  that  the  defend- 
ant "  did  then  and  there  falsely  make,  forge  and  counterfeit,  on  the 
back  of  said  bill  of  exchange,  beneath  the  indorsement  of  the  name  of 

*  Wightraan,  J.,  was  absent. 

2  See  Forbes  v.  Marshall,  3  C.  L.  K.  888.  — Ed. 

'  Only  that  part  of  the  case  is  given  which  relates  to  the  first  count.  —  Ed. 
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J.  S.  Butterick  on  the  back  of  said  bill  of  exchange,  an  indorsement  of 
said  bill  of  exchange  of  the  tenor  and  effect  following,  to  wit,  -  J.  M. 
Stevenson,'  with  intent  to  injure  and  defraud." 

At  the  trial  in  the  Superior  Court,  Devens,  J.,  overruled  a  motion 
filed  by  the  defendant  before  the  jury  were  impanelled,  to  quash  this 
count  as  not  setting  forth  any  offence  with  due  certainty,  of  which  the 
following  are  the  material  parts:  — 

"Because  the  first  count  contains  no  description  or  copy  of  the  in- 
strument upon  which  the  forged  indorsement  is  alleged  to  have  been 
made,  inasmuch  as  said  indorsement  is  alleged  to  have  been  made  upon 
a  bill  of  exchange,  and  the  instrument  set  forth  does  not  purport  to  be 
a  bill  of  exchange  ;  because  said  instrument  does  not  appear,  nor  can 
it  be,  of  any  legal  validity;  and  because  the  allegations  are  contradic- 
tory and  inconsistent,  averring  an  indorsement  to  have  been  made 
upon  the  face  of  the  bill." 

The  jury  found  the  defendant  guilty  on  the  first,  second,  eighth, 
ninth,  and  tenth  counts;  and  he  alleged  exceptions. 

G.  F.  Hoar  &  Q.  A.  Torrey,  for  the  defendant. 

G.  Allen,  Attorney-General  for  the  Commonwealth. 

Foster,  J.  Upon  principle  as  well  as  by  the  authorities  cited  by  the 
attorney-general,^  we  entertain  no  doubt  that  an  order  for  the  payment 
of  money,  drawn  by  one  in  his  own  favor  on  himself,  and  by  himself 
accepted  and  indorsed,  may  be  treated  as  a  bill  of  exchange,  and  so 
described  in  an  indictment.  Such  instruments  are  well  known  in  com- 
merce ;  especially  in  the  case  of  mercantile  firms  which  have  branches 
in  different  cities,  all  composed  of  the  same  partners.  Perhnps  such  a 
bill  may  also  be  declared  upon  as  a  promissory  note.  But  we  agree 
with  the  Court  of  Queen's  Bench  in  the  latest  English  case  on  the  ques- 
tion, decided  in  1852,  that  "it  is  not  unjust  to  presume  that  it  was 
drawn  in  this  form  for  the  purpose  of  suing  upon  it  either  as  a  prom- 
issory note  or  a  bill  of  exchange."  Lloyd  v.  Oliver.  It  is  sufiicient 
that  the  instrument  was  in  the  form  of,  and  purported  to  be,  a  bill  of 
exchange ;  and  the  defendant  might  be  convicted  of  forging  this  in- 
dorsement, if  all  the  other  names  were  also  forged  or  were  those  of 
fictitious  personages.^ 

'  These  authorities  being  substantially  the  cases  given  in  the  text  or  cited  in  the 
notes  of  this  section,  have  been  omitted.  —  Ed. 

^  See  Starke  v.  Cheeseman,  Carth.  509  ;  Dehers  v.  Harriott,  1  Show.  163  ;  Robin- 
son V.  Bland,  2  Burr.  1087  ;  Ex  parte  Parr,  18  Ves.  69 ;  Harvey  v.  Kay,  9  B.  &  C. 
864  ;  Diclcenson  v.  Teague,  4  Tyrwh.  450 ;  Randolph  v.  Parish,  9  Port.  7B  ;  Wetumpka 
R.  R.  u.  Bingham,  5  Ala.  662  ;  Kankaskia  Bridge  Co.  v.  Shannon,  6  111.  16  ;  State  v. 
Bowers,  8  Blackf.  72;  Burnheisel  u.  Field,  17  Ind.  609;  Cuimingham  v.  Wardwell, 
12  Me.  466;  Hasey  v.  Sugar  Co.,  1  Doug.  (Mich.)  193.  —  Ed. 
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Place  of  Payment.  By  the  Continental  law  the  place  of  the  drawee  or  maker 
is  an  indispensable  requisite  to  a  bill  or  note,  and  the  place  so  named  is  the  proper 
place  for  presentment,  unless  the  instrument  is  expressly  made  payable  at  a  different 
place.  In  some  countries  also,  a  drawer  or  indorser  is  not  entitled  to  notice  unless 
he  indicates  on  the  instrument  the  place  to  which  notice  shall  be  sent.  But  in  Eng- 
land and  the  United  States  the  place  of  the  drawee  or  maker  or  drawer  or  indorser 
need  not  be  given,  and,  even  if  given,  is  not  the  proper  place  for  presentment,  or 
service  of  notice,  unless  it  is  actually  the  place  of  business  or  residence  of  the  re- 
spective parties. 

See  Index  —  Place  of  Presentment  and  Place  of  Serving  Notice. 
Conf.  Tumbull  v.  Thomas,  1  Hughes,  172 ;  King  v.  Vance,  46  Ind.  246  ;  Campbell 
V.  Farmers'  Bank,  10  Bush,  152. 

Stamps.  For  the  requirements  of  the  English  statutes,  see  Byles,  Bills  (11th  ed.), 
102-llQ.  In  the  United  States,  a  tax  of  two  cents  is  imposed  upon  "every  bank- 
check,  draft,  or  order  for  the  payment  of  money,  drawn  upon  any  bank,  banker,  or 
trust  company,  at  sight  or  on  demand."    U.  S.  Rev.  St.  §  3418. 

Date.  A  date  in  a  bill  or  note  is  required  only  for  the  purpose  of  fixing  the 
time  of  payment.  Accordingly,  a  bill  or  note  may  be  antedated  or  postdated.  Pass- 
more  u.  North,  13  East,  517;  Brewster  u.  McCardel,  8  Wend.  478;  Godin  v.  Bank 
of  Commonwealth,  6  Duer,  76 ;  Walker  u.  Geisse,  4  Whart.  252  ;  Bumpass  v.  Tim- 
mins,  3  Sneed,  459  ;  or  if  the  time  of  payment  is  otherwise  indicated,  no  date  what- 
ever is  necessary.  Even  when  the  date  is  omitted  in  a  bill  or  note  payable  at  a  fixed 
period  after  date,  the  instrument  is  not  on  that  account  unnegotiable,  for  any  holder 
who  is  willing  to  receive  such  an  instrument  may  fill  up  the  blank,  with  the  date  of 
the  issue.  Se*e  Mitchell  v.  Culver,  infra,  733,  where  indeed  the  holder  acting  under 
the  direction  of  his  vendor  was  permitted  to  antedate  the  note. 

In  pleading,  if  the  date  of  the  bill  is  not  set  forth,  it  will  be  intended  to  be  the 
same  as  the  date  of  the  alleged  making  or  drawing.  De  la  Courtier  o.  Bellamy, 
2  Show.  422;  Hague  u.  French,  3  B.  &  P.  173  ;  Giles  ...  Bourne,  6  M.  &  Sel.  573  ; 
Seldonridge  v.  Connable,  33  Ind.  375. 

FoKM  OF  SiGNATnEE.  The  sigiiature  of  a  party  to  a  bill  or  note  may  be  by  his 
initials.  Merchant's  Bank  v.  Spicer,  6  Wend.  443  ;  Palmer  v.  Stephens,  1  Den.  471 ; 
or  by  figures ;  e.  tj.  "1.2.8";  Brown  u.  Butcher's  Bank,  6  Hill,  443 ;  or  by  a  mark ; 
George  .^.  Surrey,  M.  &  M.  516  ;  Hilborn  v.  Alford,  22  Cal.  482 ;  Shank  v.  Butsch, 
28  Ind.  19 ;  Willoughby  v.  Moulton,  47  N.  H.  205.  The  signature  may  be  printed. 
Pennington  v.  Baehr,  48  Cal.  565. 

Material  Requisites  of  Bills  and  Notes.  A  bill  or  note  is  almost  invari- 
ably written  in  ink,  upon  paper,  but  there  would  seem  to  be  no  legal  objection  to 
the  use  of  other  materials.  Byles,  Bills  (11th  ed.),  76  ;  Geary  v.  Physic,  5  B.  &  C. 
234;  Brown  v.  Butcher's  Bank,  6  Hill,  443  ;  Reed  v.  Roark,  14  Tex.  829  ;  Closson  ». 
Stearns,  4  Vt.  11.  — Ed. 
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CHAPTER    II. 
ACCEPTAlsrCE. 


SECTION    I. 

An  Acceptance  should  import  a  Promise  to  pay  according  to  the 
Tenor  of  the  Bill. 

ANONYMOUS. 
Sittings  in  London,  ooeam  Lord  Holt,  C.  J.,  Dec.  2, 1696. 

\Reported  in  Comberbach,  401.] 

Pee  Holt,  Ch.  Where  a  bill  of  exchange  ia  payable  to  a  man's 
order,  —  that  is,  to  himself,  —  if  he  makes  no  order,  and  if  the  party 
underwrites  the  bill,  presented  such  a  day,  or  only  the  day  of  the 
month,  it  is  such  an  acknowledgment  of  the  bill  as  amounts  to  an  ac- 
ceptance. And  this  by  the  jurors  was  declared  to  be  the  common 
practice.^ 


PETIT  V.  BENSON, 
Teinitt  Teem,  1697. 

[Reported  in  Comherbach,  452.] 

A  BILL  was  drawn  upon  the  defendant,  who  accepts  it  by  indorse- 
ment, in  this  manner  :  "  I  do  accept  this  bill  to  be  paid,  half  in  money 
and  half  in  bills."  And  the  question  was,  whether  there  could  be  a 
qualification  of  an  acceptance  ;  for  it  was  alleged  that  his  writing 
upon  the  bill  was  snfiicient  to  charge  him  with  the  whole  sum.  But  it 
was  proved  by  divers  merchants  that  the  custom  among  them  was 
quite  otherwise,  and  that  there  might  be  a  qualification  of  an  accept- 
ance ;  for  he  that  may  refuse  the  bill  totally  may  accept  it  in  part. 
But  he  to  whom  the  bill  is  due  may  refuse  such  acceptance,  and  pro- 

'  See  Hunter  v.  Cobb,  1  Bush,  239.  —Ed. 
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test  it  so  as  to  charge  the  first  drawer ;  and  though  there  be  an  accept- 
ance, yet  after  that  he  hath  the  same  liberty  of  charging  the  first 
drawer  as  he  before  had.* 

1  Wegerslofle  v.  Keene,  1  Stra.  214,  accord. 

In  this  case,  the  objections  to  sanctioning  the  practice  of  giving  partial  accept- 
ances were  forcibly  presented  in  the  notable  argument  of  Strange,  of  counsel  for  the 
defendant.  The  material  parts  of  his  argument  are  contained  in  the  following 
extract :  — 

"  The  single  point  which  will  arise  upon  this  case  is,  whether  a  partial  accept- 
ance be  good  or  not  within  the  custom  of  merchants.  And  I  shall  endeavor  to  prove 
that  this  acceptance  is  a  void  acceptance,  and  consequently  the  plaintiff  has  no  cause 
of  action. 

"  That  I  may  not  be  misunderstood  when  I  call  this  a  void  acceptance,  I  would 
premise  that  I  do  not  mean  it  is  so  absolutely  void  as  to  exclude  any  remedy 
against  the  acceptor,  for  I  must  admit  that  this  acceptance  will  create  a  contract 
between  the  parties,  upon  which  an  action  upon  the  case  would  have  laid.  But  what 
I  shall  insist  upon  is  that  this  is  a  void  acceptance  within  the  custom  of  mercliants, 
upon  which  the  plaintiff  has  founded  his  case  ;  and  if  it  be  void  within  the  custom 
of  merchants,  then  whatever  effect  it  would  liave  as  a  private  contract  between  the 
parties  will  be  a  matter  foreign  to  the  present  question,  inasmuch  as  the  plaintiff 
has  not  relied  on  it  as  such,  but  has  brought  his  action  upon  the  custom. 

"  I  have  inquired  into  the  practice  of  mercliants  in  this  case,  but  have  not  been 
able  to  get  any  certain  account  of  this  matter,  the  true  reason  of  which  I  appre- 
hend to  be  that  it  is  a  case  which  seldom  or  never  happens  amongst  merchants ; 
for  they  honor  one  another's  bills,  though  there  are  no  effects  of  the  drawers  in 
their  hands ;  and  they  would  esteem  it  the  greatest  blemish  that  could  be  cast  upon 
them,  if  their  correspondent  should  once  refuse  to  answer  their  bills  any  further  than 
tliey  had  effects  in  his  hands. 

"  What  account  I  have  received,  I  shall  submit  to  the  court.  Some  are  of  opinion 
that  an  acceptance  for  part  is  an  acceptance  for  the  whole;  inasmuch  as  it  de- 
prives the  party  of  the  benefit  of  protesting,  and  so  resorting  back  to  tlie  drawer. 
But  I  apprehend  there  is  no  reason  at  all  for  this.  To  say  that,  because  commonly 
a  man  does  honor  another's  bill  beyond  what  effects  he  has  in  his  hands,  that  there- 
fore he  must  do  it,  is  a  strange  conclusion.  For  suppose  he  has  but  £20  of  the 
drawer's  in  his  liands,  and  is  bound  to  answer  a  bill  for  so  much,  it  would  be  highly 
unreasonable  that,  in  case  the  otlier  should  draw  for  £10,000,  this  man  must  either 
pay  the  wliole  or  subject  himself  to  an  action  for  non-performance  of  the  con- 
dition. 

"  But,  if  this  notion  should  prevail,  that  an  acceptance  for  part  is  an  acceptance  for 
the  whole ;  yet  as,  on  the  one  hand,  it  charges  the  acceptor  with  the  entire  sum,  so,  on 
the  other  hand,  it  discharges  him  of  this  action.  For  then  there  can  be  no  color  to 
split  the  demand  into  two  actions  ;  but  the  plaintiff,  in  declaring  for  part,  ought  to 
show  that  the  rest  is  satisfied.     Salk.  65. 

"  Others  are  of  opinion  that  the  party  ought  not  to  have  taken  this  accept.ince,  but 
protested  the  bill  as  to  the  whole,  and  sent  for  another  to  the  value  of  what  the 
drawee  would  answer.     This  likewise  makes  for  the  acceptor  the  defendant. 

"  I  am  informed,  indeed,  there  is  one  gentleman  does  attend  to  say  that  this  mat- 
ter has  happened  in  his  own  experience ;  but  he,  by  what  I  find,  is  alone  in  that 
opinion,  and  perhaps  may  not  have  considered  the  consequences  of  it. 

■•  As  there  is  this  diversity  of  opinions  upon  a  matter  which  seldom  or  never  comes 
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in  practice,  I  shall  take  it  upon  the  reason  of  the  thing,  with  a  -view  likewise  to  the 
many  inconveniences  which  will  follow  as  a  consequence  of  establishing  this  partial 
acceptance. 

"The  better  to  come  at  tliis,  it  may  not  be  improper  to  state  the  method  of 
transacting  these  affairs.  When  the  party  to  whom  a  bill  of  exchange  is  made  pay- 
able receives  it,  he  immediately  applies  to  the  drawee  to  get  his  acceptance.  If  he 
accepts  it,  nothing  farther  is  done  till  the  day  of  payment ;  and  then,  if  it  be  paid, 
the  matter  is  at  an  end.  But,  if  the  drawee  will  not  accept  it,  then  the  party  is  to 
protest  the  bill,  and  send  back  the  protest  by  the  next  post.  When  the  time  of  pay- 
ment comes,  he  tenders  the  bill  again  ;  and  then  the  drawee  may  either  pay  it  or 
refuse  it.  If  he  refuses  it,  then  there  is  a  second  protest  for  non-payment,  and  the 
bill  itself  is  returned ;  and  so  it  is  if  he  accepts  it,  and  afterwards  refuses  to  pay  it. 
From  all  this,  I  would  infer  that  there  can  be  no  partial  protest  for  non-acceptance; 
which,  as  I  am  informed,  is  a  protest  not  in  the  memory  of  any  but  one  of  the  nota- 
ries public.  The  words  of  all  protests  are :  '  I  exhibited  the  original  bill  to  the  per- 
son to  whom  directed,  and  demanded  his  acceptance  thereof.'  Now  an  acceptance 
of  part  is  not  an  acceptance  thereof,  no  more  than  payment  of  part  is  a  payment  of 
the  whole.  There  is  a  book  which  goes  by  the  name  of  'Advice  concerning  Bills  of 
Exchange,'  and  is  esteemed  amongst  those  who  are  most  conversant  in  these  affairs. 
And,  in  fol.  33  of  that  book,  it  is  said  that  nothing  but  an  acceptance  to  pay  secundum 
tenorem  hillre  can  deprive  the  party  of  the  benefit  of  a  protest;  and,  in  fol.  16  of  the 
same  book,  he  puts  the  case  of  a  hill  drawn  on  A  and  B,  who  are  not  joint-traders, 
and  an  acceptance  by  one  only.  '  This,'  says  he, '  goes  for  nothing  ;  and  the  party 
must  protest  the  bill,  as  in  case  of  no  acceptance.'  These  are  the  words  of  the 
book  ;  and,  by  putting  the  case  of  two  who  are  not  joint-traders,  I  should  appre- 
hend he  means  that,  each  being  charged  with  a  moiety,  the  acceptance  of  one  is  but 
an  acceptance  to  pay  a  moiety,  which  is  but  a  partial  acceptance,  and  tlierefore 
void ;  and  this  is  explained  by  the  case  of  Pinkney  v.  Hall,  Salk.  126,  where  one  joint- 
trader  accepted  a  bill,  and  it  was  held  to  be  the  acceptance  of  both,  because  both 
were  equally  liable  to  pay  the  whole.  And  to  this  purpose  likewise  is  MoUoy's 
'De  .Jure  M.iritimo,'  in  the  chapter  concerning  bills  of  exchange. 

"  If  there  can  be  no  protest  for  non-acceptance  of  part,  I  would  consider  how  the 
case  would  stand  in  regard  to  allowing  this  partial  acceptance.  The  natural  and  plain 
consequence  of  that  will  be  to  put  it  in  the  power  of  the  drawee  to  defeat  the  other  of 
the  benefit  of  protesting  a  bill  for  £10,000  by  his  acceptance  to  pay  one  penny  only. 
Por  this,  I  would  submit  that,  if  the  party  may  talce  such  an  acceptance,  he  must  take 
it.  If  it  will  be  good,  he  cannot  refuse  it ;  for  it  is  not  at  his  election  to  charge  tli6 
drawer,  but  upon  the  other's  default.  The  drawee  is  the  person  he  must  first  resort 
to  ;  and,  if  he  refuses,  then,  and  not  till  then,  is  there  a  proper  remedy  against  the 
drawer ;  and  therefore,  in  the  action  against  the  drawer,  the  plaintiil  must  show  a 
protest,  which  is  an  endeavor  to  receive  the  money  of  the  drawee.     Salk.  131. 

"  But  even  admitting  there  may  be  a  partial  protest  for  non-acceptance,  yet  the 
inconveniences  which  will  follow,  of  course,  are  so  great  that  I  hope  it  shall  never 
be  established  by  the  judgment  of  the  court. 

"  It  would  be  endless  to  put  cases  where  it  has  been  held  that  rent-charges  and  the 
like  cannot  be  apportioned  ;  and  therefore  I  shall  rely  entirely  upon  the  reason  of 
the  thing,  that  in  this  case  the  contract  between  the  drawer  and  the  person  to  whom 
the  bill  is  payable  is  entire,  and  not  divisible.  By  this  contract,  the  drawer  (and, 
consequently,  the  indorsor)  subjects  himself  to  an  action,  if  the  money  be  not  paid 
at  the  time.  But  though  he  becomes  liable  to  one  action,  yet  there  is  no  reason  that, 
by  transactions  between  the  party  to  whom  the  bill  is  payable  and  the  drawee,  to 
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which  he  is  not  privy,  this  contract  should  be  branched  out  into  several  actions, 
wliich  will  unavoidably  be  the  case  of  every  partial  acceptance  ;  for  I  do  not  appre- 
hend how  this  can  be  reduced  to  one  action  by  refusing  this  partial  acceptance,  and 
protesting  for  tlie  whole  ;  because  (as  I  observed  before),  if  the  party  maj/  take  it, 
he  must  take  it,  and  can  charge  the  drawer  no  farther  than  there  is  a  default  in  the 
drawee. 

"  As,  therefore,  two  actions  are  the  fewest  he  can  be  charged  with,  I  would  beg 
leave  to  instance  how  he  may  be  charged  with  a  great  many :  The  acceptor  will 
charge  him  as  far  as  his  undertaking;  then  another  for  the  honor  of  the  drawer  (as 
is  usual  amongst  merchants)  may  undertake  for  another  part,  and,  by  the  same  rea- 
son, a  third  and  a  fourth  ;  and  nobody  can  say  where  it  shall  stop.  So  many  differ- 
ent persons  may  accept  for  so  many  different  pence  ;  and  every  one  of  these  has  his 
distinct  remedy  against  the  drawer. 

"  Another  inconvenience,  which  naturally  occurs  upon  this  occasion,  is  that  the 
drawee  will  insist  to  have  the  whole  bill  delivered  up,  when  he  pays  but  a  part  only. 
For,  according  to  the  authors  who  treat  of  this  subject,  he  can  never  charge  the 
drawer,  when  they  come  to  make  up  their  accounts,  with  more  than  he  has  vouchers 
for  under  the  hand  of  the  drawer.  In  '  Lex  Mercatoria,'  274,  it  is  said  that,  if  the  bill 
be  lost,  the  drawee  cannot  justify  the  payment,  though  he  has  a  letter  of  advice. 
And  this  refutes  all  the  expedients  of  indorsing  part,  or  giving  a  special  receipt  for 
so  much  ;  because,  in  neither  of  those  cases,  will  the  drawee  have  any  authority  to 
produce  under  the  hand  of  the  drawer.  If  the  drawer  then  refuses  to  allow  what 
the  other  has  paid,  his  only  remedy  will  be  to  bring  his  action.  And  how  he  will  be 
to  maintain  it  upon  the  custom  of  merchants,  I  must  confess  myself  at  a  loss  to  find 
out ;  for  he  will  want  the  necessary  evidence  to  maintain  such  an  action,  which  is  tlie 
bill  itself  that  was  drawn  upon  him. 

"If  this,  then,  will  be  the  case  where  he  pays  the  money  without  taking  up  the  bill, 
I  must  contend  that,  by  all  the  rules  of  prudence  and  justice,  he  may  insist  to  have 
the  whole  bill  delivered  up  to  him,  when  he  only  pays  part  of  it,  according  to  his 
acceptance. 

"  Supposing  him,  then,  in  possession  of  the  whole  bill,  I  would  consider  in  what  a 
condition  we  have  left  the  party  to  whom  it  was  made  payable.  He  must  be  sup- 
posed to  have  advanced  a  consideration  adequate  to  the  whole  sum,  and  conse- 
quently is,  in  justice,  entitled  to  his  whole  money  of  somebody  or  other.  It  will  be  said 
that  he  may  get  what  he  can  of  the  drawee,  and  then  go  back  to  the  drawer  for  the 
residue.  It  is  true,  he  may  do  so  ;  and  the  drawer  may  be  a  man  of  so  much  honor 
as  to  pay  him  every  farthing.  But  what  must  he  do,  when  he  finds  he  is  mistaken  in 
his  man  ;  when  the  drawer,  instead  of  ordering  him  the  money,  as  he  expected,  shall 
tell  him  :  No,  you  have  nothing  to  produce  under  my  hand  ;  and,  if  you  have  been 
so  foolish  as  to  deliver  up  the  bill,  you  must  take  it  for  your  pains.  I  know  of  no 
remedy  in  this  case  but  what  would  be  worse  than  the  disease  ;  and,  therefore,  the 
most  prudent  thing  he  can  do  will  be  to  sit  down  by  the  loss.' 

"And  this  will  be  so  far  from  being  a  trick  in  the  drawer,  that  it  will  be  no 
more  than  what  every  prudent  man  will  do.  For  if,  upon  the  report  of  wliat  has 
been  done,  he  should  advance  the  residue  of  the  money,  yet  still  there  is  a  bill  stand- 
ing out  against  him  for  the  whole,  upon  which  bill  it  cannot  appear  he  has  paid  the 
money  which  the  drawee  had  left  unpaid.  And  whether,  in  that  case,  he  would  not 
afterwards  he  answerable  for  the  whole,  may  be  proper  to  be  considered. 

"  I  have  now  done  with  what  I  had  to  offer  in  maintenance  of  the  negative  of  the 
question  I  proposed  to  speak  to,  and  shall  therefore  proceed  to  take  notice  of  what 
was  hinted  at  upon  the  former  argument  in  behalf  of  the  plaintiff  in  this  case. 
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"  It  was  said  that  the  drawee  may,  and  very  often  does,  accept  to  pay  the  money  at 
a  different  time  from  what  is  appointed  in  the  bill.  I  must  admit  he  may  do  so ;  but 
surely  that  case  can  bear  no  proportion  to  this  case.  It  is  not  liable  to  any  of  the 
inconveniences  I  mentioned :  it  is  the  same  as  if  the  bill  had  at  first  given  him  a 
longer  time  ;  and  it  is  well  known  that,  after  acceptance,  a  month  or  two  will  break 
no  squares  wliere  the  man  is  good,  —  with  this  further,  that  amongst  merchants  such 
an  acceptance  is  esteemed  a  general  acceptance  to  pay  the  money,  according  to  the 
tenor  of  the  bill.  Besides,  Molloy  says  that,  in  such  a  case,  the  bill  must  be  pro- 
tested, which  cannot  be  done  in  our  case. 

"It  was  further  urged  to  be  highly  reasonable  that  the  drawee  should  honor  the 
bill  as  far  as  he  had  effects.  I  admit  this  to  be  reasonable;  and  perhaps  it  would 
not  have  been  impossible  for  the  plaintiff  to  have  declared  in  such  a  manner  as  to  have 
charged  the  defendant  to  the  amount  of  his  acceptance.  But  we  are  here  upon  the 
custom  of  merchants;  and  whatever  might  be  reasonable  in  case  of  private  property 
will  cease  to  be  so  when  it  appears  to  be  pregnant  of  so  many  inconveniences  to  the 
public  as  I  have  mentioned ;  and,  if  the  plaintiff  has  it  in  his  power  to  frame  a 
case  wherein  he  may  do  himself  justice,  that  makes  the  argument  stronger  against 
suffering  him  to  break  in  upon  the  public  convenience  for  his  private  benefit.  Tlie 
policy  of  the  law  is  rather  to  let  one  man  suffer  than  to  introduce  a  general  incon- 
venience. But  here  we  are  to  be  led  into  the  greatest  inconveniences,  —  even  in  a 
case  where  there  is  no  danger  of  the  party's  suffering  in  the  least ;  for  he  has  a 
remedy  which  stands  clear  of  all  these  inconveniences,  and  there  will  be  no  harm  in 
leaving  him  to  that. 

"It  was  said  that  if  the  drawer  (who  is  supposed  to  know  what  effects  he  has  in 
the  other's  hands),  by  drawing  for  more,  subjects  himself  to  several  actions,  it  is  his 
own  fault.  The  answer  to  this  is,  that  the  very  drawing  for  more  destroys  the  pre- 
sumption that  he  knew  how  accounts  stood  But  amongst  mercliants,  as  I  observed 
before,  that  is  not  the  case  ;  for  they  often  honor  one  another's  bills,  where  there  are 
no  effects  at  all. 

"  But  even  admitting  the  drawer  does  not  stand  altogether  clear  of  this  objection, 
yet  still  this  may  be  the  case  of  one  who  cannot  be  supposed  to  know  how  the  ac- 
count stood  between  the  drawer  and  the  drawee  ;  for  it  may  happen  this  bill  may  be 
indorsed  ;  and  then  the  indorser  is  to  be  charged  in  the  same  manner  as  the  drawer. 
The  indorser  will  be  liable  to  several  actions,  though  he  is  no  ways  privy  to  any  of 
the  transactions  between  the  indorsee  and  the  drawee. 

"  Upon  breaking  the  case  upon  the  former  argument,  a  difference  was  taken  be- 
tween the  case  of  the  acceptor  and  that  of  any  other  person :  that  he  should  not  come 
and  discharge  himself  against  his  own  acceptance,  wliateverthe  other  might  have  done 
as  to  refusing  this  partial  acceptance.  If  this  was  his  case  only,  it  might  be  reasonable 
to  extend  this  acceptance  as  far  as  it  will  go ;  but  the  hardship  is,  that  what  is  law  in 
his  case  must  likewise  be  law  in  the  case  of  the  drawer  and  indorser;  so  that  there 
are  two  innocent  persons  who  are  to  be  involved  in  the  same  common  fate  ;  and  that 
is  never  to  be  suffered,  —  especially  when  the  drawee  may  be  charged  in  another 
name,  which  will  not  affect  the  drawer  or  indorser.'' 

If  a  holder  is  content  to  take  an  acceptance  varying  from  the  tenor  of  the  bill,  he 
thereby  discharges  the  drawer  and  indorsers,  unless  they,  upon  due  notice  of  tlie 
qualified  acceptance,  assent  thereto.  Sebag  v.  Abitliol,  4  M.  &  Sel.  402,  466  [semblr) ; 
liowe  V.  Young,  infra,  Vol.  II.  p.  2S,  .i.  2 ;  Whitehead  v.  Walker,  infia.  Vol.  II.  p.  144 ; 
Walker  v.  Bank  of  the  State,  13  Barb.  636;  5  Seld.  682,  s.  c. ;  Troy  Bank  v.  Lauman, 
19  N.  Y.  477  (semble).  See  Niagara  Bank  v.  Manufacturing  Co.,  infra,  Vol.  II.  p.  347. 
—  Ed. 
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JACKSON   V.    PIGOTT. 
In  tke  King's  Bench,  Michaelmas  Teem,  1699. 

{Reported  in  1  Lord  Raymond,  364.] 

Assumpsit  upon  a  bill  of  exchange.  The  plaintiff  declares  that 
J.  S.  drew  a  bill  of  exchange  upon  the  defendant,  dated  the  25th  of 
March,  1696,  payable  within  one  month  after ;  that  afterwards,  viz., 
such  a  day  in  April,  1697,  he  showed  the  bill  to  the  defendant,  and 
he  promised  to  pay  it  secundum  tenorem  et  effectum  biUoe  proedictce. 
2fon  assumpsit  pleaded  ;  and  verdict  for  the  plaintiff.  ' 

Sir  ]iartholom.ew  Shower  moved,  in  arrest  of  judgment,  that  the 
promise  was  void,  because  impossible  to  be  performed,  the  day  of 
payment  being  past  at  the  time  of  the  acceptance  of  the  bill,  and  so 
impossible  to  be  performed  secundum  ienorem  et  effectum  billce  proe- 
dictce ;  all  which  appears  upon  the  plaintiff's  declaration. 

To  which  Mr.  Northey,  for  the  plaintiff,  answered  that  it  will 
amount  to  a  promise  to  pay  generally.  Of  which  opinion  was  the 
whole  court.    And 

Holt,  C.  J.,  took  the  distinction,  where  the  day  of  payment  is  past 
at  the  time  of  the  acceptance,  as  it  was  in  this  case,  and  where  the 
day  of-  payment  is  to  come  :  in  the  former  case,  acceptance  to  pay 
secundum,  tenorem  et  effectum  billce  will  amount  to  a  general  accept- 
ance to  pay  the  money ;  contra,  in  the  latter  case.  For  in  the  former 
case  it  is  impossible  to  pay  the  money  as  the  bill  appoints.  But,  he 
said,  that  it  had  been  better  in  this  case  to  have  declared  of  a  general 
promise,  without  having  restrained  it  by  the  tenorem  et  effectum  billce. 
And  (by  him)  in  such  case  the  acceptance  of  a  bill  amounts  to  an 
express  promise  to  pay  it.  But  (by  him)  if  the  plaintiff  declares  that 
the  acceptance  was  before  the  day  appointed  for  the  payment,  and 
that  he  accepted  to  pay  it  secundum  tenorem  et  effectum  billce  prce- 
dictce,  and  it  appears  upon  the  evidence  that  the  acceptance  in 
fact  was  after  the  day  of  payment,  that  would  be  against  the  plain- 
tiff. Judgment  for  the  plaintiff.^ 

1  Mutford  V.  Walcot,  1  Ld.  Ray.  674 ;  Billing  v.  Devaux,  3  M.  &  Gr.  565 ;  Christie 
r.  Peart,  7  M.  &  W.  491;  Stoclswell  o.  Bramble,  3  Ind.  428;  Williams  v.  Winans, 
2  Green,  889,  accord. 

A  bill  may  be  accepted  although  previously  dishonored  by  the  drawee's  refusal  to 
accept.  Wynne  v.  Raikes,  injra,  p.  174 ;  Stockwell  v.  Bramble,  3  Ind.  428 ;  Grant  v. 
Shaw,  16  Mass.  844.  —Ed. 
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WALKER  V.  ATWOOD. 

In  the  Queen's  Bench,  Michaelmas  Teem,  1708. 

[Reported  in  11  Modern  Reports,  190.] 

An  action  was  brbught  on  a  bill  of  exchange.  The  bill  was  drawn 
the  8th  of  April,  1707,  upon  Atwood,  to  pay  £15  to  Godfrey ;  the  bill 
being  shown  to  Atwood,  he  promised  to  pay  it  on  the  18th  of  April, 
1707.  Afterwards  this  bill  was  assigned  to  Walker,  who  brought  this 
action,  and  declared  on  the  custom,  &c. 

Upon  a  demurrer  to  the  declaration, 

Mr.  Salkeld  for  the  defendant  said,  that  the  bill  being  to  pay  a  sum 
of  money,  and  no  day  said  when  it  should  be  paid,  it  must  be  paid  on 
sight ;  therefore  this  promise  to  pay  two  or  three  months  after,  viz., 
the  8th  of  September,  is  a  new  agreement,  and  consequently  the  action 
must  be  founded  on  the  new  agreement,  and  not  upon  the  custom  of 
merchants. 

Powell,  J.  The  custom  of  merchants  is  by  the  acceptance,  and  a 
promise  to  pay  at  such  a  time  is  good,  and  he  is  bound  by.  the  custom 
of  merchants,  by  acceptance,  to  pay  at  the  time  appointed,  and  there- 
fore the  plaintiff  has  declared  well  on  the  custom  of  merchants  ;  and 
if  it  should  not  bind  him  on  the  custom,  it  v\rould  not  at  all,  because 
no  indebitatus  assumpsit  lies  on  the  acceptance. 

Judgment  was  given  for  the  plaintiff ,  nisi} 


SMITH  V.  ABBOT. 
In  the  King's  Bench,  Eastee  Teem,  1741. 

,  [Reported  in  2  Strange,  1152.] 

The  defendant  accepted  a  bill  of  exchange  to  pay  it  when  goods 
consigned  to  him,  and  for  which  the  bill  was  drawn,  were  sold.  And 
the  plaintiff  counted  upon  the  custom  of  merchants.     After  a  verdict 

1  "  The  bill  as  drawn  called  upon  him  to  pay  in  mone)'  on  the  28th  May,  1840 ; 
but  it  was  competent  to  him  by  his  acceptance  to  extend  the  time  of  payment,  sub- 
ject to  an  option  in  the  holder  to  take  such  acceptance  and  agree  to  such  alteration, 
or  to  treat  the  bill  as  dishonored  by  non-acceptance."  Per  Patterson,  J.,  delivering 
the  opinion  of  the  court  in  Russell  v.  Phillips,  14  Q.  B.  900.  See  also  Panshawe  v. 
Peet,  2  H.  &  N.  1 ;  Kenner  v.  Creditors,  7  Mart.  k.  s.  540 ;  Peck  v.  Cochran,  7  Pick. 
34;  Clarke  v.  Gordon,  3  Rich.  311.  — Ed. 
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for  the  plaintiff,  it  was  moved  in  arrest  of  judgment  that  this  accep- 
tance depending  upon  the  contingency  of  the  sale  of  the  goods  was 
not  within  the  custom  of  merchants,  or  negotiable.  But  the  court, 
upon  consideration,  held  it  good.  For  though  the  plaintiff  might 
have  refused  to  take  such  an  acceptance,  and  have  protested  the  bill, 
yet  nobody  can  say  he  might  not  submit  to  it.  And  it  will  affect 
trade,  if  factors  are  not  allowed  to  use  this  caution,  when  bills  are 
drawn  before  they  have  an  opportunity  to  dispose  of  the  goods  :  a 
man  who  is  drawn  upon  to  pay,  at  ten  days'  sight  may  accept  for  thirty 
(MoUoy,  304),  though  the  other  might  protest  the  bill.  Salk.  129; 
Comb.  452.1 


MOOR  V.  WHITHY. 
In  the  King's  Bench,  Tkinitt  Teem,  1770. 

[Reported  in  Bulkr's  Nisi  Prim,  270.] 

A  BILL  was  drawn  as  follows :  — 

"  To  Me.  R.  Whithy. 
"  Sir,  —  Please  pay  to  Mr.  Scot,  or  order,  £30. 

"  Tho.  Newton." 

Scot  indorsed  it  to  the  plaintiff,  who  presented  the  bill  to  the  drawee 
for  acceptance,  and  the  defendant  (the  drawee)  underwrites  thus :  -^ 

"  Me.  Jackson,  —  Please  to  pay  this  note,  and  charge  it  to  Mr. 
Newton's  account.  R.  Whithy." 

It  was  insisted  that  this  was  no  acceptance,  for  the  defendant  did 
not  mean  to  become  the  principal  debtor.''  It  was  only  a  direction 
to  Jackson  to  pay  £30  out  of  a  particular  fund ;  and,  if  there  were 
no  such  fund,  the  money  was  not  to  be  paid.     But  per  Curiam.     The 

1  Cox  V.  Coleman,  Bayley,  Bills  (6  ed.),  176 ;  Julian  w.  Shobrooke,  2  Wils.  9 ;  Pierson 
V.  Dunlop,  Cowp.  571 ;  Miln  v.  Prest,  4  Camp.  393 ;  Mendizabal  v.  Maeha4o,  3  M.  & 
Sc.  841 ;  6  C.  &P.  218,  s.  o. ;  Smith  v.  Vertue,  9  C.  B.  n.  s.  214 ;  United  States  Bank 
1).  Nat.  Bank,  15  Pet.  877  ;  Swansey  o.  Breck,  10  Ala.  533  ;  Brabazon  v.  Seymour,  42 
Conn.  551 ;  Phillips  v.  Frost,  29  Me.  77 ;  Stevens  u.  Androscoggin  Co.,  62  Me.  498  ; 
Grant  v.  Shaw,  16  Mass.  341 ;  Knox  w.  Eceside,  1  Miles,  294;  Walker  v.  Lide,  1  Rich. 
249  ;  Hunton  v.  Ingraham,  1   Strob.  271,  accord. 

Conf.  Wilkinson  v.  Lutwidge,  1  Stra.  648;  Tassey  v.  Church,  4  W.  &  S.  346.  —Ed. 
2  Any  words  written  on  a  bill,  which  do  not  negative  the  drawer's  request,  will 
amount  to  an  acceptance,  and  the  drawer  need  not  sign  his  name.    Anon.,  1  Comb. 
401 ;  Powell  v.  Monnier,  1  Atk.  611. 
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underwriting  is  a  direction  to  Jackson  to  pay  the  sum;  and  it  sig- 
nifies not  to  what  account  it  is  to  be  placed  when  paid.  That  is 
a  transaction  between  them  two  only ;  and  this  is  clearly  a  sufficient 
acceptance.' 


POWELL  V.  JONES. 
At  Nisi  Peius,  coram  Lord  Kbktoit,  C.  J.,  Mat  29,  1793. 

[Reported  in  1  Espinasse,  17.] 

This  was  an  action  against  the  defendant  as  the  acceptor  of  a  bill  of 
exchange  drawn  from  Dominica. 

The  defendant  pleaded  the  general  issue,  and  relied  that  he  had 
never  accepted  the  bill  in  question. 

The  acceptance,  as  proved  by  the  witness  on  the  part  of  the  plain- 
tiff, was  in  this  manner  :  The  bill  was  left  with  the  defendant  for 
acceptance  by  the  plaintiff's  clerk.  The  next  day,  he  called  for  the 
bill,  when  the  defendant  returned  it,  saying,  "  There  is  your  bill :  it  is 
all  right."  This  the  counsel  for  the  plaintiff  contended  was  a  sufficient 
parol  acceptance  to  bind  him. 

LoED  Kenton  ruled  that  these  words  could  by  no  implication 
amount  to  an  acceptance  ;  that  they  conveyed  no  evidence  of  the  de- 
fendant's intention  to  bind  himself  to  the  payment  of  the  bill  at  all 
events,  which  was  necessary  for  the  purpose  of  charging  him  as  ac- 
ceptor.    He  therefore  directed  the  plaintiff  to  be  called.^ 

1  Harper  v.  West,  1  Cranch,  C.  C.  192,  accord. 

Conf.  Smith  v.  Nissen,  1  T.  R.  269;  Robson  v.  Bennett,  2  Taunt.  388;  Brannin 
V.  Henderson,  12  B.  Mon.  61 ;  Rutland  Bank  v.  Woodruff,  34  Vt.  89.  —  Ed. 

2  See  Sayer  v.  Kitchen,  1  Esp.  209 ;  Anderson  ti.  Heath,  4  M.  &  S.  303  ;  Reynolds 
V.  Peto,  11  Ex.418;  Bassett  ./.Haines,  9  Cal.  260;  Phillips  v.  Frost,  29  Me.  77 ; 
Walker  v.  Lide,  1  Rich.  249 ;  Martin  i^.  Bacon,  2  Mill,  C.  R.  132,  in  which  cases 
the  words  or  acts  of  the  defendant  when  the  bill  was  presented  to  him  were  held  not 
to  amount  to  a  parol  acceptance. 

Conf.  Allen  v.  Williams,  12  Pick.  297.  — Ed. 
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BOEHM  V.  GARCIAS. 

At  Nisi  Peius,  coram  Lord  Ellenboeottgh,  C.  J.,  Sittings  attkb 
Michaelmas  Tbem,  1806. 

[Reported  in  1  Campbell,  425,  note.\ 

Action  on  a  bill  drawn  oh  Lisbon,  "  payable  in  effective,  and  not  in 
vals  reals."  The  defendant  was  the  drawer  of  the  bill ;  and  the  ques- 
tion was,  whether  it  had  been  dishonored  for  non-acceptance.  The 
drawees  offered  to  accept  it,  payable  in  vals  denaros,  another  sort  of 
currency,  which  was  refused.  The  defendant  now  proposed  to  show 
that  vals  deiiaros  was  sufficient  to  answer  what  was  meant  by  "  effec- 
tive:''    But 

Per  LoED  Ellenboeottgh.  The  plaintiif  had  a  right  to  refuse  this 
acceptance.  The  drawee  of  a  bill  has  no  right  to  vary  the  acceptance 
from  the  terms  of  the  bill,  unless  they  be  unambiguously  and  unequi- 
vocally the  same.  Therefore,  without  considering  whether  a  payment 
in  denaros  might  not  have  satisfied  the  term  "  effective^''  an  acceptance 
to  pay  in  denaros  was  not  a  sufficient  acceptance  of  a  bill  drawn  pay- 
able in  "  effective."  The  drawees  ought  to  have  accepted  generally, 
and  an  action  being  brought  against  them  on  the  general  acceptance, 
the  question  would  properly  have  arisen  as  to  the  meaning  of  the 
term. 


ANDERSON  V.  HICK  and  Others. 

At  Nisi  Peius,  coeam  Lord  Ellenboeough,  C.  J.,  Feb.  14, 1812. 

[Reported  in  3  Campbell,  179.] 

This  was  an  action  against  the  defendants  as  acceptors  of  a  bill  of 
exchange  drawn  upon  them  by  A.  &  J.  Deykin,  payable  to  the  plain- 
tiff. 

The  defendants  denied  that  they  had  accepted  the  bill 
A  witness  swore  that  the  bill,  having  been  left  for  acceptance  at  the 
defendants'  counting-house,  was  returned  unaccepted,  as  Mr.  Keates, 
one  of  the  defendants,  who  superintended  the  account  between  them 
and  the  drawers,  had  been  absent ;  that,  soon  after,  the  plaintiff  met 
Keates  in  the  street,  and  expressed  some  surprise  that  the  bill  had  not 
been  accepted  ;  and  that  Keates  then  said,  "  If  you  will  send  it  to  the 
counting-house  again,  I  will  give  directions  for  its  being  accepted." 
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The  plaintiff  could  not  prove  that  the  bill  was  again  sent  to  the  defend- 
ants' counting-house. 

I'ark,  for  the  plaintiff,  contended  that  Keates's  words,  importing  a 
promise  to  accept,  were,  in  law,  of  themselves  an  acceptance. 

LoKD  Ellbnboeough.  This  was  only  a  conditional  promise  to  ac- 
cept, and  could  not  operate  as  an  acceptance  till  the  bill  was  sent  back 
to  the  counting-house.  Plaintiff  nonsuited} 


LANGSTON  AND   Others  v.  CORNET  and   Others. 
At  Nisi  Prius,  coram  Gibbs,  C.  J.,  March  1,  1815. 

[Reported  in  4  Campbell,  176.] 

The  plaintiffs  declared  in  the  usual  form  as  indorsees,  against  the 
defendants  as  acceptors,  of  a  bill  of  exchange  for  £1,500,  drawn  by 
Hughes  &  Co.^ 

The  defendants  had  effected  a  policy  of  insurance  in  their  own 
names  for  the  drawers  of  the  bill,  who  were  resident  in  the  Isle  of 
France.  A  loss  happened,  but  the  underwriters  refused  to  settle  it, 
on  the  ground  that  the  voyage  was  illegal.  The  bill  of  exchange  was 
presented  for  acceptance  to  the  defendants,  first  by  a  person  of  the 
name  of  Stewart,  who  then  held  it  as  indorsee,  and  afterwards  by  the 
plaintiffs ;  upon  which  occasions  the  defendants  said  they  could  not 
then  accept  the  bill,  as  they  had  no  funds  of  the  drawers  in  their 
hands,  but  that,  as  soon  as  the  underwriters  had  settled  the  loss,  it 
should  be  paid.  The  plaintiffs  now  proved  that,  upon  a  submission  to 
arbitration,  the  arbitrator  had  awarded  that  the  underwriters  were 
liable,  and  that  the  defendants  had  received  upon  the  policy  £890 
beyond  all  charges  and  expenses. 

It  was  contended  that  under  these  circumstances  the  defendants 
were  liable  as  acceptors  of  the  bill,  the  condition  on  which  they  prom- 
ised to  pay  it  having  been  fulfilled ;  and  therefore  the  case  stood  the 
same  as  if  there  had  been  an  absolute  promise  to  accept,  which  has 
been  often  held  to  amount  to  an  acceptance. 

1  Mason  v.  Hunt,  1  Doug.  297;  Swan  !'.  Cox,  1  Marsh.  176;  Eead  o.  Wilkinson, 
2  Wash.  C.  C.  514  ;  Andrews  v.  Baggs,  Minor,  173  ;  Liggett  v.  Weed,  7  Kans.  273  ; 
Campbell  v.  Pettengill,  7  Me.  126;  Grant  v.  Shaw,  16  Mass.  341;  Ford  v.  Angelrodt, 
37  Mo.  50  ;  Wintermute  v.  Post,  4  Zab.  420  ;  Kellogg  v.  Lawrence,  Hill  &  Den.  332  ; 
Browne  v.  Colt,  1  McC.  408;  Owen  v.  Iglanor,  4  Coldw.  15,  accord.  —  Ed. 

^  Only  so  much  of  the  case  is  given  as  relates  to  the  question  of  acceptance.  — 
Ed. 
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GiBBS,  C.  J.  It  is  alleged  in  the  declaration  that  the  defendants 
accepted  the  bill  of  exchange  according  to  the  custom  of  merchants. 
What  is  proved  amounts  only  to  a  conditional  acceptance,  and  it  has 
never  been  held  that  a  conditional  acceptance  can  be  declared  upon 
as  an  absolute  one.  I  am  therefore  of  opinion  that  the  plaintiffs 
cannot  recover  upon  the  bill.^ 


JEUNE    V.    WARD. 

In  the  King's  Bench,  Mat  30,  1818. 

[Reported  in  2  Barnewall  ^  Alderson,  653.] 

Action  against  defendant  as  acceptor  of  a  bill  of  exchange  for 
£150,  drawn  by  J.  G.,  upon  the  defendant,  in  favor  of  the  plaintiff 
Jeune.  At  the  trial  at  the  London  sittings  after  Hilary  term,  before 
Lord  EUenborough,  G.  J.,  it  appeared  that  the  defendant,  together 
with  another  person  of  the  name  of  Stubbin,  was  the  co-executor  of 
the  will  of  a  Mrs.  Leake,  under  which  the  drawer  Godfrey  was 
entitled  to  a  legacy  of  £200  on  his  coming  of  age.  In  consequence  of 
this,  Godfrey,  on  the  28th  May,  1817,  drew  the  bill  on  defendant  in 
favor  of  the  plaintiff,  as  a  payment  of  his  bill  for  goods  sold  and  de- 
livered. The  plaintiff,  who  lived  in  London,  went  over,  on  the  29th 
May,  to  the  defendant's  house  in  the  country,  with  the  bill,  and  there 
left  it  for  the  purpose  of  being  accepted  ;  but  it  did  not  very  clearly 
appear  what  then  passed  between  the  plaintiff  and  the  defendant.  At 
a  subsequent  period,  however,  in  June,  the  plaintiff  called  on  Mr. 
Egerton,  the  agent  for  the  defendant  in  London,  and  introduced  him- 
self to  him  by  producing  a  letter  from  the  defendant,  and  begged  his 
assistance  towards  enabling  him  to  obtain  payment  of  the  bill  from 
the  drawer.  He  then  stated  that  he  had  been  before  with  the  bill  to 
the  defendant,  and  that  the  defendant  had  refused  to  accept  it.  Mr. 
Egerton  told  him  that  defendant  had  done  very  right  in  refusing  to 
accept  the  bill ;  that  Godfrey  was,  on  the  5th  July,  to  receive  his 
legacy,  and  that  he  recommended  plaintiff  then  to  attend  in  order  to 
secure  the  payment  of  the  bill.  Accordingly,  on  the  5th  July,  the 
plaintiff  attended  ;  but,  owing  to  some  dispute  as  to  the  stamp  for  the 
receipt  of  the  legacy,  it  was  not  paid  on  that  day,  Godfrey  then  re- 
fusing to  receive  it.  It  was  afterwards  paid  to  him.  The  plaintiS 
gave  also  in  evidence  a  letter  of  the  defendant's,  in  answer  to  an  ap- 

1  Ealli  V.  Sarell,  1  D.  &  Ey.  N.  P.  33,  accord. 
See  Siggers  v.  Nicholls,  3  Jur.  841.  —  Ed. 
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plication  for  the  bill,  which  stated  that,  having  been  applied  to  by  the 
mother  of  the  drawer  to  give  up  the  bill  to  them,  which  during  all 
this  period  had  remained  in  his  hands,  he  had,  to  avoid  further  trouble, 
destroyed  it.  This  case  having  been  proved,  Lord  EUenborough,  C.  J., 
was  of  opinion,  that  it  amounted  in  law  to  an  acceptance  of  the  bill 
by  the  defendant ;  and  directed  the  jury  to  find  a  verdict  for  the 
plaintiff. 

Topping  having  in  last  term  obtained  a  rule  nisi  for  setting  aside 
this  verdict,  and  for  a  new  trial, 

Gurney  now  showed  cause.  This  conduct  of  the  defendant 
amounted  to  an  acceptance.  For,  first,  he  retained  the  bill  beyond  a 
reasonable  time.  The  bill  was  left  with  him  for  acceptance  on  29th 
May,  and  it  remained  with  him  till  9th  July,  when  the  defendant 
destroyed  it.  The  principle  laid  down  in  Harvey  v.  Martin  ^  must 
govern  this  case.  The  retaining  of  this  bill,  which  was  left  for  ac- 
ceptance, for  so  long  a  period,  makes  the  defendant  liable.  And, 
besides,  there  is  here  the  additional  fact  of  the  destruction  of  the  bill. 
By  that  act  the  defendant  prevented  the  plaintiff  from  ever  suing  the 
drawer.  That  falls  within  the  case  of  Trimmer  v.  Oddy,^  where  Lord 
Kenyon  lays  it  down,  that  if  a  party  put  upon  a  bill  that  which  essen- 
tially injures  and  defaces  it,  that  makes  him  liable  as  acceptor.  Here 
the  case  is  much  stronger,  for  the  party  has  not  merely  defaced  and 
essentially  injured  the  bill,  but  has  actually  destroyed  it.  The  verdict, 
therefore,  is  right. 

Topping  and  Gaselee,  in  support  of  the  rule.  There  is  one  fact 
which  materially  distinguishes  this  case  from  all  those  which  have 
been  cited,  —  viz.,  that  here  there  is  an  absolute  refusal  to  accept,  given 
originally  by  the  defendant;  and  no  case  can  be  found  where,  after 
such  refusal  to  accept,  a  retaining  of  the  bill  has  been  held  to  be  an 
acceptance.  In  Harvey  y.  Martin,  the  judgment  of  the  court  turns 
entirely  on  the  ground  of  the  usual  course  of  dealing  between  the 
parties,  there  having  been  instructions  to  transmit  the  bills,  «fec.,  when 

1  Sittings  after  Michaelmas  Term,  47  Geo.  III.  Action  on  bill  of  exchange,  by 
payee  ngainst  acceptor.  Plaintiff  transmitted  the  bill  by  post  to  defendant,  the 
drawee,  as  soon  as  he  received  it,  desiring  him  to  accept  and  hand  it  over  to  plain- 
tiff's  agent  in  London,  which  v^as  the  usual  mode  of  dealing  between  the  parties. 
Plaintiff,  hearing  nothing  of  his  bill  from  his  agent,  wrote  to  defendant,  remonstrat- 
ing with  liim  for  the  delay.  The  defendant  answered  that  he  had  retained  the  bill 
because  he  had  once  meant  to  accept  it,  which  he  now  declined  doing. 

LoHD  ELLESBOROueH.  This  is  clearly  an  acceptance.  If  a  bill  is  left  for  the 
express  purpose  of  being  accepted,  and  is  retained  by  the  drawee,  such  retention  is 
as  much  an  acceptance  as  if  he  had  written  his  name  upon  the  face  of  it.  1  Camp. 
426,  n.  — Ed. 

3  Guildhall  Sittings,  1800;  Chitty  on  Bills  of  Exch.  160. 
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accepted,  to  the  agent  of  Harvey ;  bat  here  there  is  no  usual  course 
of  dealing,  for  this  is  an  insulated  transaction  between  the  plaintiff 
and  defendant,  and  that  case,  therefore,  does  not  apply.  Trimmer  v. 
Oddy  and  Bentinck  v.  Dorrien  and  Thornton  y.  Dick '  proceed  upon 
a  different  principle  :  there  the  acceptor,  having  once  accepted,  was 
not  permitted  to  cancel  or  revoke  his  acceptance,  and  such  cancella. 
tion  was  held  to  make  no  difference ;  but  the  liability  was  held  to 
continue  as  if  the  acceptance  had  remained  on  the  face  of  the  bill. 
Here,  however,  there  was  not  any  acceptance,  but  on  the  contrary  a 
refusal  to  accept.  The  case  of  Clavey  v.  Dolbin  ^  is  a  decisive  au- 
thority against  this  verdict,  and  is  almost  precisely  similar  in  its  cir- 
cumstances to  the  present  case.  Besides,  it  is  clear  from  the  plaintiff 's 
ofl  \L  conduct  that  he  did  not  consider  the  defendant  liable,  at  a  period 
long  subsequent  to  the  time  when  the  bill  was  left.  For  he  attended 
in  Egerton's  chambers  at  the  end  of  June  for  the  purpose  of  getting 
payment  from  the  drawer.  That,  however,  was  not  necessary  if  the 
defendant  was  then  liable  as  acceptor.  Then  the  destruction  of  the 
bill  cannot  amount  to  an  acceptance.  It  may,  perhaps,  be  the  ground 
of  an  action  against  the  defendant,  but  he  cannot  in  consequence  of 
that  act  be  charged  as  acceptor ;  for  in  that  character  he  can  only  be 
liable  by  the  custom  of  merchants,  and  by  that  custom  the  destruc- 
tion of  a  bill  does  not  amount  to  an  acceptance. 

LoED  Ellenboeough,  C.  J.  I  do  not  recollect  that  any  question 
was  made  at  the  trial  as  to  the  correctness  of  Gould's  evidence.  His 
statement  was,  that  the  bill  in  this  case  was  originally  left  with  the 
defendant  for  acceptance,  and  by  the  defendant's  own  letter  it  after- 
wards appeared  that  the  bill  had  been  destroyed  by  him.  I  certainly 
at  that  time  proceeded  on  the  ground  that  it  was  the  ordinary  and 
recognized  custom  of  merchants  that  when  a  bill  has  been  left  for 
acceptance,  if  after  a  reasonable  time  has  expired  (and  here  a  reason- 
able time  had  expired)  the  party  omitted  to  return  the  bill,  he  must 
be  considered  as  having  retained  it  for  acceptance.  This  case  goes 
still  further ;  for  here  the  defendant  by  his  own  act  puts  it  wholly  out 
of  his  power  ever  to  return  it,  and  thereby  deprived  the  holder  (there 
being  no  power  of  re-creating  the  bill)  of  the  advantage  of  being  able 
to  prove  the  handwriting  of  the  drawer.  In  such  a  case,  I  have 
always  considered  it  as  a  matter  of  course  that  such  retention  and 
destruction  of  a  bill  of  exchange  was  tantamount  to  an  absolute 
refusal  to  redeliver  it,  and  was  therefore,  in  point  of  law,  an  accept- 
ance. But  it  is  contended  that  no  case  can  be  cited  which  goes  so  far 
as  this  proposition.    The  principle  laid  down  by  Lord  Kenyon,  in 

1  4  Esp.  270.  "  Ca.  temp.  Hardw.  278. 
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Trimmer  v.  Oddy,  seems  to  me  to  govern  this  case.  That  decision,  I 
well  remember,  made  a  considerable  impression  on  my  mind.  In  the 
ordinary  course  of  business,  when  a  bill  is  left  with  the  acceptor,  he  is 
tO'  consider  whether  he  will  accept  it  or  return  it.  If  he,  without 
saying  any  thing,  retains  it  in  his  hands,  the  law  then  presumes  that 
he  has  done  that  for  which  the  bill  was  left,  and  which  is  for  the 
benefit  of  the  party  leaving  the  bill ;  viz.,  that  he  has  accepted  it. 
Here,  however,  it  is  said  that  Ward  absolutely  refused  to  accept,  and 
it  is  contended  that  that  circumstance  makes  the  difference.  But  the 
period  when  he  did  this  does  not  distinctly  appear.  It  might  be  after 
a  reasonable  time  had  elapsed.  Suppose  the  bill  delivered  to  him  on 
the  29th  May ;  tlie  meeting  of  Egerton  and  Jeune  was  not  till  the 
end  of  June,  and  the  bill  was  not  destroyed  till  the  9th  of  July. 
Then  a  reasonable  time  might  have  elapsed  before  the  refus.al  took 
place,  and  a  reasonable  time  did  at  all  events  elapse  before  the  de- 
struction. If  so,  the  bill  was  in  point  of  law  then  accepted  by  Ward, 
and  the  acceptance  could  not  afterwards  be  retracted.  If  indeed  the 
bill  had  not  originally  been  left  for  acceptance,  the  whole  case  cer- 
tainly would  fall  to  the  ground.  But  I  think  it  clearly  appears  from 
the  evidence  that  it  was  so  left,  and  the  defendant  not  having  in  a 
reasonable  time  notified  his  refusal  to  accept,  and  having  ultimately 
destroyed  the  bill,  must,  as  it  seems  to  me,  be  held  liable  for  it  as  the 
acceptor.     I  think,  therefore,  that  this  rule  must  be  discharged. 

Batlet,  J.  I  am  not  prepared  to  say  that  the  defendant  can,  in 
the  present  case,  be  considered  as  the  acceptor  of  this  bill.  The  bill, 
as  it  appears  from  the  evidence,  was  drawn  on  the  28th  May,  by  God- 
frey, on  the  defendant,  and  was  payable  at  sight.  And  on  the  29th 
May  the  plaintiff,  having  gone  down  from  London  to  the  defendant's 
house  in  the  country  for  that  purpose,  made  an  application  to  him 
either  for  payment  or  acceptance  of  the  bill ;  but  it  is  not  clear  for 
which  of  these  two  the  application  was  made.  No  payment  is  then 
made,  nor  is  there  any  reason  to.  suppose  that  any  acceptance  was 
then  given.  For  some  reason,  however,  which  does  not  appear,  the 
bill  was  then  left  in  the  possession  of  the  defendant,  where  it  remained 
till  the  9th  July,  the  time  when  it  was  ultimately  destroyed.  Where 
a  bill  is,  in  the  usual  course  of  business,  left  for  acceptance,  it  is  the 
duty  of  the  party  who  leaves  it  to  call  again  for  it,  and  to  inquire 
whether  it  has  been  accepted  or  not.  It  is  not,  as  it  seems  to  me,  the 
duty  of  the  other  person  to  send  it  to  him,  unless,  as  in  the  case  cited, 
of  Harvey  v.  Martin,  there  is  a  usual  course  of  dealing  between  the 
particular  individuals  concerned  so  to  do.  Here  the  party  who  left 
the  bill  does  not  appear  ever  to  have  called  or  sent  for  it ;  and  that 
materially  affects  the  present  case.     I  forbear  to  say,  at  present,  what 
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would  be  my  judgment  on  the  effect  of  a  destruction  of  the  instm- 
ment  by  the  party  with  whom  it  was  left  for  acceptance,  within  the 
reasonable  time  during  which  the  other  party  might  expect  an  accept- 
ance of  the  bill.  If  a  party  says  he  has  destroyed  the  bill,  and  that 
he  will  not  accept  it,  such  destruction  might  probably  subject  him  to 
an  action  of  trover  for  the  bill;  but  I  cannot  think  l^at  it  would 
amount  to  an  acceptance  of  it.  For  what  is  an  acceptance  ?  It  is  an 
engagement  of  the  one  party  acceding  to  the  proposition  of  the 
other ;  and  it  would  be  very  strange  indeed  if  a  refusal  on  his  part 
could  in  law  be  deemed  an  acceding  to  the  proposition.  But  I  give 
no  judgment  on  this  point ;  for  the  facts  here  do  not  wairant  the  con- 
clusion that  the  bill  was  destroyed  by  the  defendant  during  the  period 
when  the  plaintiff  could  consider  it  as  remaining  for  acceptance.  It 
appears  that  at  the  end  of  June  the  plaintiff  called  on  Egerton,  and 
introduced  himself  to  him  by  producing  a  letter  from  the  defendant. 
All  the  circumstances  which  then  came  out  show  plainly  that  this 
whole  transaction  was  an  insulated  one  between  the  parties,  and  that 
there  was  no  course  of  dealing  between  them ;  for  the  drawer  God- 
frey was  entitled  to  a  legacy,  and  on  that  ground  alone  it  was  that  he 
drew  on  Ward,  the  executor.  The  plaintiff  then  tells  Egerton  that 
the  defendant  had  refused  to  accept  the  bill.  He  does  not  complain 
that  the  bill  had  been  kept  by  him  for  an  unreasonable  time,  but  ap- 
plies to  Egerton  for  his  assistance  in  obtaining  the  money.  Egerton 
tells  the  plaintiff  that  Ward  has  done  right  in  so  refusins?,  and  informs 
him  that  on  the  5th  July  Godfrey  will  receive  his  legacy.  On  that 
day  all  the  parties  attend,  but  the  money  due  on  the  bill  does  not 
appear  to  have  been  paid.  Then  after  all  this,  on  the  9th  July,  the 
defendant  writes  to  the  plaintiff  that  he  has  destroyed  the  bill.  Now 
if  that  were  a  wrongful  destruction  by  him,  trover  would  lie  against 
him,  and  he  would  in  that  form  of  action  be  subject  to  pay,  not  the 
whole  bill  as  the  acceptor  of  it,  but  only  such  damages  as  the  party 
really  sustained  by  this  destruction.  For  if  the  drawer  were  a  solvent 
person  he  would  still  be  liable,  and  might  pay  the  bill,  either  in  the 
whole  or  in  part.  If,  on  the  other  hand,  the  destruction  was  excusa- 
ble from  the  circumstances  of  the  case,  as  if  it  appeared  that  the 
plaintiff  had  treated  the  bill  as  of  no  importance,  and  had  shown  his 
intention  of  relying,  not  on  the  bill,  but  on  the  original  consideration, 
then  that  would  perhaps  afford  to  the  defendant  an  answer  even  to 
the  action  of  trover.  But  at  all  events,  either  in  the  one  case  or  the 
other,  the  destruction  cannot,  as  it  seems  to  me,  amount  to  an  accept- 
ance of  the  bill  by  the  defendant.  I  think,  therefore,  that  this  rule 
should  be  made  absolute. 
Abbott,  J.    I  am  not  able  to  satisfy  my  mind  that,  under  the  cir- 

11 
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cumstances  of  this  case,  the  defendant  is  liable  as  acceptor.  There  is 
no  case  similar  in  its  facts  to  this ;  for  this  transaction  is  out  of  the 
course  of  the  ordinary  dealing  between  merchants.  It  appears  that 
the  defendant  was  one  of  two  executors  to  a  will,  under  which  God- 
frey was  entitled  to  a  legacy  of  £200,  on  the  credit  of  which  he  drew 
the  bill  in  question.  The  plaintiif  does  not  send  the  bill  by  the  post, 
or  to  any  agent  in  the  country,  but  goes  himself  with  it,  and  returns 
without  it;  then,  at  the  end  of  the  month  of  June,  he  introduces 
himself  by  a  letter  to  Egerton,  and  desires  his  assistance  to  secure  the 
payment  of  the  money.  The  bill,  too,  which  was  drawn  on  the  28th 
May,  must  have  been  placed  by  the  plaintiff  in  the  defendant's  hands 
in  the  beginning  of  June,  and  the  whole  transaction  ought  to  have 
been  completed  early  in  that  month.  We  then  find  that  the  plaintiff, 
even  at  the  end  of  that  month,  does  not  rely  on  the  detention  of  the 
bill  having  amounted  in  law  to  an  acceptance,  but  requests  Egerton 
to  help  him  to  get  the  money  from  Godfrey,  which  could  not  have 
been  necessary  if  Ward  had  then  been  liable.  Now  the  account  of 
the  witnesses,  both  on  one  side  and  on  the  other,  is  this :  Gould  says 
that  Ward  admitted  that  the  bill  was  left  with  him  for  acceptance ; 
and  Egerton  states  that  the  plaintiff  told  him  that  Ward  had  refused 
to  accept  the  bill.  And  in  fact  the  plaintiff  does  not  then  seem  to 
have  considered  the  defendant  liable  to  him ;  and  I  cannot  infer  that 
the  defendant,  by  retaining  the  bill,  had  then  made  himself  liable  as 
acceptor.  And  if  he  was  not  then  liable,  I  do  not  think  the  subse- 
quent destruction  of  the  bill  would  make  him  so.  I  look  with  the 
greatest  anxiety  at  these  cases  of  constructive  acceptance ;  for  every 
decision  of  that  kind  introduces  uncertainty  upon  a  subject  where 
the  public  interest  requires  that  the  greatest  certainty  should  prevail. 
If  indeed  it  were  res  integra,  it  would  be  most  desirable  that  the 
liability  of  the  acceptor  should  be  confined  to  the  case  of  an  actual 
acceptance  on  the  face  of  the  bill.  I  own  that  I  wish  the  rule  had 
been  so  laid  down  originally. 

HoLEOYD,  J.  It  seems  to  me  that  there  is  considerable  doubt  upon 
the  present  question.  I  have  always  understood  that  where  a  bill  is 
left  for  acceptance,  and  is  not  returned  when  called  for,  and  any  act 
of  ownership  has  been  exercised  with  respect  to  the  bill  by  the  party 
with  whom  it  was  left  for  acceptance,  that  it  amounted  to  an  accept- 
ance. But  I  cannot  say  that  the  mere  non-return  of  the  bill,  unaccom- 
panied with  any  act  of  disposing  of  it,  is  so.  In  this  case,  where  there 
was  a  previous  refusal,  and  where  the  plaintiff  Iiimself,  at  the  end  of 
June,  seems  not  to  have  considered  the  defendant  liable,  1  do  not 
think  that  the  subsequent  destruction  of  the  bill  would  make  him 
answerable  as  acceptor.     But,  at  all  events,  I  think  there  should  be  a 
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new  trial  in  this  case,  in  order  that  these  facts  may,  if  necessary,  be 
pnt  upon  the  record,  and  the  case  be  further  considered  in  a  court  of 
error.  Mule  absolute.^ 


DUFAUR,  ExEcuTOE,  &c.,  of  DUFAUR,  v.  OXENDEN. 
At  Nisi  Pbius,  coram  Pattesow,  J.,  Mat  27,  1831. 

[Reported  in  1  Moody  ^  Robinson,  90.] 

Assumpsit  by  the  executor  of  the  payee  of  a  bill  against  the  ac- 
ceptor. 

The  bill  was  drawn  by  Dufaur,  payable  to  his  own  order,  and  ad- 
dressed to  the  defendant,  who  wrote  across  it,  "  Accepted  :  payable  at 
Messrs.  Stevens  &  Co.,"  without  any  signature. 

F.  PollocJc,  for  the  defendant,  objected  that  this  was  no  acceptance 
for  want  of  a  signature. 

Gurney,  for  the  plaintiff,  referred  to  an  anonymous  case  in  Comb. 
401,  as  showing  that  the  acceptance  was  sufficient,  and  said  that  the 
same  doctrine  was  adopted  in  Bayley  on  Bills,  141  (4th  ed.).^ 

F.  Pollock.  At  that  time,  a  parol  acceptance  was  sufficient ;  and  it 
was  held  that  any  circumstances  from  which  it  might  be  inferred  that 
the  drawer  intended  to  pay  the  bill  amounted  to  an  acceptance.  But 
the  law  is  altered  by  the  Stat.  1  &  2  Geo.  IV.  c.  78,  §  2,  which  re- 
quires the  acceptance  to  be  in  writing  on  the  face  of  the  bill ;  .ind  there 
arises,  therefore,  a  question  of  law,  whether  this  unsigned  writing  can 
now  amount  to  an  acceptance.  That  question,  if  it  becomes  material, 
may  be  reserved  for  the  opinion  of  the  court ;  but  there  is  also  a  ques- 
tion of  fact,  whether,  even  if  such  an  acceptance  may  by  law  be  good, 
this  must  not  be  considered  as  merely  an  unfinished  instrument,  put 

1  Clarey  v.  Dolbin,  C.  T.  Hard.  278  ;  Mason  v.  Barff,  2  B.  &  Al.  26  ;  Overman  v. 
Hoboken  Bank,  30  N.  J.  61 ;  31  N.  J.  563,  accord. 

See  Hall  v.  Steel,  68  III.  231 ;  Hough  v.  Loring,  24  Pick.  254 ;  Dunavan  v.  Flynn, 
118  Mass.  537  ;  Koch  v.  Howell,  6  W.  &  S.  850. 

By  statute  in  New  York,  "  Every  person  upon  whom  a  bill  of  exchange  is  drawn, 
and  to  whom  the  same  is  delivered  for  acceptance,  who  shall  destroy  such  bill,  or 
refuse,  within  twenty-four  hours  after  such  delivery,  or  within  such  other  period  as 
the  holder  may  allow,  to  return  the  bill,  accepted  or  non-accepted,  to  the  holder,  shall 
be  deemed  to  have  accepted  the  same."  2  Rev.  St.  (6th  ed.)  1161.  This  provision 
has  been  adopted  in  some  other  States.  G.  &  C.  Ark.  Stat.  §  654  ;  2  Civ.  Code  CaL 
§3195;  Geu,  Stnt.  Kans.  c.  14,  §13;  1  Wagn.  Mo.  State.  18,  §6.  —  Ed. 

s  See  also  Chitty  on  Bills,  173,  174  (6th  cd.). 
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into  a  condition  to  be  completed  by  mere  signature  whenever  the  party 
pleased,  but  not  meant  to  operate  till  then. 

Patteson,  J.,  in  summing  up  to  the  jury,  said  that  he  was  of 
opinion  that  the  writing  might  be  valid  in  law  as  an  acceptance,  not- 
withstanding the  want  of  signature,  but  that  it  was  a  question  for  the 
jury  whether  it  was  intended  to  operate  as  an  acceptance  in  its  present 
state.  It  is  very  improbable  that  it  was  not  so  intended  ;  for  why  did 
the  defendant  part  with  the  possession  of  it,  if  it  were  to  be  treated  as 
incomplete,  and  brought  back  to  him  for  signature  before  it  was  to 
have  any  validity  ?  That,  however,  is  a  question  for  the  jury ;  and 
they  will  find  for  the  plaintiff  or  the  defendant  on  the  counts  on  the 
bill  of  exchange  according  to  their  opinion  of  it.  The  plaintiif  is,  at 
all  events,  entitled,  on  other  evidence  in  the  cause,  to  a  verdict  for 
the  greater  part  of  the  sum,  on  the  common  counts. 

Verdict  for  the  plaintiff  on  the  bill. 


LESLIE  V.  HASTINGS. 
At  Nisi  Prius,  coram  Lord  Lyndhtjrst,  C.  B.,  June  17,  1831. 

[Reported  in  1  Moody  Sf  Robinson,  119.] 

Assumpsit  by  the  indorsee  against  the  acceptor  of  a  bill  of  ex- 
change. 

For  the  defendant  the  drawer  was  called,  who  proved  that  the 
defendant  had  given  him  a  stamp  with  his  acceptance  in  blank,  au- 
thorizing him  at  the  time  to  draw  for  a  certain  sum  at  a  specified  date. 
The  bill  declared  on  was  drawn  by  him  upon  this  stamp,  in  conform- 
ity with  such  authority. 

Jervis,  for  the  defendant,  argued  that  since  the  stat.  1  &  2  Geo.  IV. 
c.  78,  §  2,  which  makes  it  essential  to  the  effect  of  an  acceptance  of  an 
inland  bill  of  exchange  that  it  should  be  "in  writing  on  such  bill,"  an 
acceptance  in  blank  was  altogether  a  nullity  ;  that  it  could  have  no 
more  effect  than  a  parol  promise  to  accept  a  bill  before  it  is  in  exist- 
ence, as  to  which  he  referred  to  the  langu!)ge  of  Lord  Kenyon  in 
Johnson  v.  Collings,  and  he  cited,  in  confirmation  of  his  argument, 
the  observations  of  Mr.  Selwyn,  in  the  last  edition  of  his  Law  of  Nisi 
Piius,  p.  326. 

Lord  Lyndiiurst,  C.  B.  I  can  entertain  no  doubt  on  the  point. 
The  provision  of  the  1  &  2  Geo.  IV.  which  has  been  relied  on,  was 
introduced  merely  to  get  rid  of  questions  as  to  promises  to  accept. 
Here  is  an  actual  acceptance  in  writing,  with  an  express  authority  to 
fill  up  the  bill  in  a  particular  mode,  and  that  auilunity  hus  been  pur- 
sued.    I  must  advise  the  jury  to  find  for  the  plaintiff. 

Verdict  for  the  plaintiff } 

1  MoUoy  V.  Delves,  7  Bing,  428  ;  Baker  v.  Jubber,  1  M.  &  G.  212  {semble)  ;  Downes 
V.  Richardson,  6  B.  &  Al.  675 ;  Cameron  v.  Morrison,  Court  of  Session,  Jan.  20,  1869, 
accord.  —  Ed. 
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SPEAR  &  PATTEN  v.  PRATT. 
In  the  Supeemk  Court,  New  York,  Mat,  1842. 

[Reported  in  2  Hill,  582.] 

Assumpsit,  tried  at  the  Onondaga  Circuit,  in  September,  1841, 
before  Moseley,  C.  J.  The  action  was  against  the  defendant,  Frede- 
rick Pratt,  as  acceptor  of  a  bill  of  exchange,  payable  to  the  order  of 
the  plaintiffs.  The  defendant's  name  was  written  across  the  face  of 
the  bill ;  and  the  question  was,  whether  this  was  such  an  acceptance  as 
is  required  by  the  statute.  It  was  admitted  that  the  defendant,  at  the 
time  of  the  acceptance,  was  a  resident  of  this  State.  His  counsel  in- 
sisted at  the  trial  that  the  acceptance  was  insufficient  to  charge  him ; 
but  the  circuit  judge,  being  of  a  different  opinion,  directed  the  jury  to 
find  for  the  plaintiffs,  which  they  accordingly  did  ;  and  the  defendant's 
counsel,  having  accepted,  now  moved  for  a  new  trial  upon  a  bill  of 
exceptions.  » 

A.  Taber,  for  the  defendant. 

£.  D.\Nbx(m,  for  the  plaintiffs. 

By  the  Court,  Covstbn,  J.  Any  words  written  by  the  drawee  on  a 
bill,  not  putting  a  direct  negative  upon  its  request,  as  "  accepted," 
"  presented,"  "  seen,"  the  day  of  the  month,  or  a  direction  to  a  third 
person  to  ■pa.y  it,  is  prima  facie  a  complete  acceptance  by  the  law- 
merchant.  Bayley  on  Bills,  163  (Am.  ed.  of  1836),  and  the  cases 
there  cited.  Writing  his  name  across  ,the  bill,  as  in  this  case,  is  a  still 
clearer  indication  of  intent,  and  a  very  common  mode  of  acceptance. 
This  is  treated  by  the  law-nierchant  as  a  written  acceptance,  a  signing 
by  the  drawee.  "  It  may  be,"  says  Chitty,  "  merely  by  writing  the 
name  at  the  bottom  or  across  the  bill ; "  and  he  mentions  this  as 
among  the  more  usual  modes  of  acceptance.  Chitty  on  Bills,  820 
(Am.  ed.  of  1839). 

It  is  supposed  that  the  rule  has  been  altered  by  1  R.  S.  757  (2d  ed.), 
§  6.  This  requires  the  acceptance  to  be  in  writing,  and  signed  by  the 
acceptor  or  his  agent.  The  acceptance  in  question  was,  as  we  have 
seen,  declared  by  the  law-merchant  to  be  both  a  writing  and  signing. 
The  statute  contains  no  declaration  that  it  should  be  considered  less. 
An  indorsement  must  be  in  writing,  and  signed  ;  yet  the  name  alone 
is  constantly  holden  to  satisfy  the  requisition.  No  particular  form  of 
expression  is  necessary  in  any  contract.  The  customary  import  of  a 
word,  by  reason  of  its  appearing  in  a  particular  place,  and  standing  in 
a  certain  relation,  is  considered  a  written  expression  of  intent  quite  as 
full  and  effectual  as  if  pains  had  been  taken  to  throw  it  into  the  most 
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labored  periphrase.  It  is  said  the  revisers,  in  their  note,  refer  to  the 
French  law  as  the  basis  of  the  legislation  which  they  recommended ; 
and  that  the  French  law  requires  more  than  the  drawee's  name,  —  the 
word  "  accepted,"  at  least.  That  may  be  so  ;  but  it  is  enough  for  us 
to  see  that  both  the  terms  and  the  spirit  of  the  act  may  be  satisfied 
short  of  that  word,  and  more  in  accordance  with  the  settled  forms  of 
commercial  instruments  in  analogous  cases.  The  whole  purpose  was 
probably  to  obviate  the  inconveniences  of  the  old  law,  which  gave 
effect  to  a  parol  acceptance.  Hew  trial  denied} 

1  Kaufman  v.  Barringer,  20  La.  An.  419 ;  Peterson  o.  Hubbard,  28  Mich.  197 ; 
Wheeler  v.  Webster,  1  B.  D.  Sm.  1,  accord. 

Hindliaugh  v.  Blakey,  3  C.  P.  D.  136,  contra.  In  the  latter  case,  Denman,  J.,  who 
deUrered  the  opinion  of  the  court,  said  :  "  Before  the  statute  of  1  &  2  Geo.  IV.  c.  78, 
§  2,  it  was  not  necessary  that  a  bill  should  be  accepted  by  any  writing  upon  the  bill 
itself;  it  was  sufficient  if  in  any  other  document  the  acceptor  used  language  showing 
his  intention  to  be  bound  by  the  bill  as  acceptor.  Wynne  v.  Raikes.  It  was  also 
sufficient  before  that  statute  it  the  drawee  verbally  undertook  to  pay  an  existing 
bill.  Lumley  v.  Palmer,  Powell  v.  Monnier.  Disapprobation  of  the  law  as  it  then 
existed  was  expressed  by  very  learned  judges.  See  per  Lord  Kenyon  in  Johnson  v. 
Collins,  and  per  Lord  EUenborough  in  Clark  v.  Cock,  4  East,  72 ;  and  it  was  one 
of  the  particulars  in  which  the  English  law  was  at  variance  with  the  law  of  Scot- 
land. 

"  In  the  year  1821,  it  was  enacted  by  1  &  2  Geo.  IV.  c.  78,  §  2,  '  that  no  acceptance 
shall  be  sufficient  to  charge  any  person  unless  such  acceptance  be  in  writing  on  such 
bill.' 

"  Since  this  statute,  it  has  been  laid  down  by  high  authority  that  a  mere  signa- 
ture on  the  face  of  the  bill,  without  any  words  of  acceptance,  may  be  an  acceptance 
in  writing  within  the  statute.  Selw.  N.  P.  (11th  ed.),  348  ;  Byles,  Bills  (12th  ed.),  191 ; 
and,  on  the  other  hand,  that  words  of  acceptance  without  a  signature,  if  intended  as 
an  acceptance,  might  suffice.  Dufaur  v.  Oxenden.  See  also  Corlett  v.  Conway,  6 
M.  &  W.  655,  per  Parke,  B. 

"By  19  &  20  Vict.  c.  97,  §  6,  it  was  enacted  'that  no  acceptance  of  any  bill  of 
exchange  shall  be  sufficient  to  bind  or  charge  any  person,  unless  the  same  be  in 
writing  on  such  bill,  and  signed  by  the  acceptor  or  some  person  duly  authorized  by 
him.' 

"In  the  present  case  it  was  contended  that,  inasmuch  as  before  the  statute  a 
mere  signature  would  have  been  a  sufficient  acceptance  in  writing  within  1  &  2 
Geo.  IV.  i;.  78,  §  2,  it  was  not  the  less  so  now  ;  and  that,  inasmuch  as  it  was  a  sig- 
nature of  the  acceptor,  the  bill  was  both  accepted  in  writing,  and  signed  by  the 
acceptor,  within  the  meaning  of  the  later  enactment.  But,  looking  at  the  history  of 
the  law  and  of  the  enactments  on  the  subject,  we  are  of  opinion  that  the  county-court 
judge  was  right  in  holding  that  the  statute  had  not  been  complied  with. 

"  Comparing  the  words  of  the  later  statute  with  those  of  the  former,  we  think  it 
impossible  that  a  mere  signature  of  a  name  can  be  held  to  fulfil  the  double  require- 
ment that  the  acceptance  shall  be  in  writing  on  the  bill,  and  signed  by  the  acceptor. 
We  therefore  think  that,  upon  the  question  submitted  to  us,  the  learned  county- 
court  judge  was  right." 

The  effect  of  Hindhaugh  v.  Blakey  was  immediately  nullified  by  act  of  Parlia- 
ment.    Infra,  p.  186. — Ed. 
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SECTION    II. 

An  Acceptance  must  he  m  Writing  on  the  Face  of  the  Bill. 

1704. 
[3^4  Anne,  c.  9,  §§  4,  5,  and  8.] 

And  whereas  by  an  Act  of  Parliament  made  in  the  ninth  year  of  the  reign  of 
his  late  Majesty,  King  William  the  Third,  entitled  an  act  for  the  better  payment 
of  Inland  bills  of  exchange,  it  is,  among  other  things,  enacted  that,  from  and  after 
presentation  and  acceptance  of  the  said  bill  or  bills  of  exchange  (which  acceptance 
shall  be  by  the  underwriting  the  same  under  the  party's  hand  so  accepting),  and  after 
the  expiration  of  three  days  after  the  said  bill  or  bills  shall  become  due,  the  party 
to  whom  the  said  bill  or  bills  are  made  payable,  liis  servant,  agent,  or  assigns,  may 
and  shall  cause  the  same  bill  or  bills  to  be  protested  in  manner  as  in  the  said  act 
is  enacted ;  and  whereas,  by  there  being  no  provision  made  therein  for  protesting 
sucli  bill  or  bills,  in  case  the  party  on  whom  the  same  are  or  shall  be  drawn,  refuse 
to  accept  the  same,  by  underwriting  the  same  under  his  hand,  all  merchants  and 
others  do  refuse  to  underwrite  such  bill  or  bills,  or  make  any  otlier  than  a  prom- 
issory acceptance,  by  which  means  the  effect  and  good  intent  of  the  said  act  in  that 
behalf  is  wholly  evaded,  and  no  bill  or  bills  can  be  protested  before  or  for  want  of 
such  acceptance  by  underwriting  the  same  as  aforesaid,  for  remedy  whereof  be  it 
enacted  by  the  authority  aforesaid  :  That  from  and  after  the  first  day  of  May,  which 
shall  be  in  the  year  of  our  Lord  one  thousand  seven  hundred  and  five,  in  case,  upon 
presenting  of  any  such  bill  or  bills  of  exchange,  the  party  or  parties,  on  whom  the 
same  shall  be  drawn,  shall  refuse  to  accept  the  same,  by  underwriting  the  same,  as 
aforesaid,  the  party  to  whom  the  said  bill  or  bills  are  made  payable,  his  servant, 
agent,  or  assigns,  may  and  shall  cause  the  said  bill  or  bills  to  be  protested  for  non- 
acoeptance,  as  in  case  of  foreign  bills  of  exchange  ;  any  thing  in  the  said  act,  or  any 
other  law  to  the  contrary  notwithstanding,  for  which  protest  there  shall  be  paid  two 
shillings,  and  no  more. 

Provided  always,  that  from  and  after  the  said  first  day  of  May  no  acceptance  of 
any  such  inland  bill  of  exchange  shall  be  sufficient  to  charge  any  person  whatsoever, 
unless  the  same  be  underwritten  or  indorsed  in  writing  thereupon  ;  and  if  such  bill 
be  not  accepted  by  such  underwriting,  or  indorsement  in  writing,  no  drawer  of  any 
such  inland  bill  shall  be  liable  to  pay  any  costs,  damages,  or  interest  thereupon,  unless 
such  protest  be  made  fornon-acceptance  thereof,  and  within  fourteen  days  after  sucli 
protest  the  same  be  sent,  or  otherwise  notice  thereof  be  given  to  the  party  from 
whom  such  bill  was  received,  or  left  in  writing  at  the  place  of  hisor  her  usual  abode ; 
and  if  such  bill  be  accepted,  and  not  paid  before  the  expiration  of  three  days  after  the 
said  bill  shall  become  due  and  payable,  then  no  drawer  of  such  bill  shall  be  com- 
pellable to  pay  any  costs,  damages,  or  interest  thereupon,  unless  a  protest  be  made 
and  sent,  or  notice  thereof  be  given,  in  manner  and  form  above  mentioned  ;  never- 
theless every  drawer  of  such  bill  shall  be  liable  to  malse  payments  of  costs,  dam- 
ages, and  interest  upon  such  inland  bill,  if  any  one  protest  be  made  of  non-accept- 
ance'or  non-payment  thereof,  and  notice  thereof  be  sent,  given,  or  left,  as  aforesaid. 

Provided,  that  nothing  herein  contained  shall  extend  to  discharge  any  remedy 
that  any  person  may  have  against  the  drawer,  acceptor,  or  indorser  of  such  bill. 
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LUMLEY   V.  PALMER. 
In  the  King's  Bench,  Easter  Term,  1734. 

{Reported  in  2  Strange,  lOOO.i] 

The  defendant  was  sued  as  acceptor  of  a  bill  of  exchange.  Aad 
upon  the  evidence  it  appeared  to  be  a  parol  acceptance  only,  which 
the  Chief  Justice  ruled  to  be  sufficient,  that  being  good  at  common 
law,  and  the  Statute  3  &  4  Anne,  c.  9,  which  requires  it  to  be  in  writ- 
ing in  order  to  charge  the  drawer  with  damages  and  costs,  having  a 
proviso  that  it  shall  not  extend  to  discharge  any  remedy  that  any 
person  may  have  against  the  acceptor.  Upon  this  direction,  the  jury 
found  for  the  plaintiff.  But  the  Chief  Justice  of  the  Common  Pleas 
having  lately  ruled  it  otherwise  in  the  case  of  Rea  v.  Meggott,  the 
court  was  moved  for  a  new  trial.  And,  in  order  finally  to  settle  this 
point,  it  was  ordered  to  be  argued  ;  and  after  argument  the  court  was 
of  opinion  that  the  direction  in  the  present  cause  was  right,  and 
agreeable  to  constant  practice,  and  therefore  ordered  the  postea  to 
the  plaintiff.'' 

1  C.  t.  Hard.  74,  s.  c— Ed. 

2  "  The  court  has  not  of  late  been  Tery  nice  with  regard  to  what  shall  be  con- 
strued to  be  an  acceptance.  For  though  formerly  it  was  held  necessary  that  an 
acceptance  should  be  in  writing,  yet  of  late  years  a  parol  acceptance  has  been 
deemed  sufficient  And,  indeed,  at  present  almost  any  thing  amounts  to  an  accept- 
ance.'' Per  WiUes,  J.,  in  Sproat  v.  Matthews,  1  T.  R.  185.  Lord  Kllenborough,  Mr. 
Justice  Lawrence,  and  Mr.  Justice  Le  Blanc,  in  Clarlie  v.  Cook,  4  East,  67,  72,  73, 
and  Mr.  Justice  Holroyd,  in  Rees  v.  Warwick,  2  B.  &  Al.  116,  expressed  their 
regret  that  the  doctrine  of  a  verbal  acceptance  should  have  become  established. 
See  also  Espy  v.  Cincinnati  Bank,  18  Wall.  620 ;  Pierce  v.  Kittredge,  115  Mass.  375. 
The  prevalence  of  this  anomalous  doctrine  is  apparent  from  the  following  cases : 
Anon.,  12  Mod.  375;  Clavey  o.  Dolbin,  C.  t.  Hard.  278;  Cox  v.  Coleman,  Bayley, 
Bills  (6  ed.),  176 ;  Wilkinson  v.  Lutwidge,  1  Stra.  648  ;  Ereskine  t.  Murray,  2  Stra. 
817;  Julian  v.  Shobrooke,  2  Wils.  9;  Sproat  y.  Matthews,  1  T.  R.  182  (semble) ; 
Pierson  v.  Dunlop,  Cowp.  571 ;  Miln  v.  Prest,  4  Camp.  393;  Mendizabal  v.  Machado, 
3  M.  &  Sc.  841 ;  Canepa  v.  Larios,  2  Knapp,  276  ;  Scudder  v.  Un.  Bank,  91  U.  S.  406  ; 
Mason  u.  Dousay,  35  111.  424 ;  Sturges  v.  Fourth  Nat.  Bank,  75  111.  595 ;  Stockwell 
V.  Bramble,  3  Ind.  428  ;  Bird  v.  McElvaine,  10  Ind.  40 ;  Miller  v.  Neihaus,  51  Ind.  401 
{semble)  ■  Grant  v.  Shaw,  16  Mass.  341 ;  Hough  u.  Loring,  24  Pick.  254;  Ward  c 
Allen,  2  Met.  53  ;  Wells  v.  Brigham,  6  Cush.  6  ;  Pierce  v.  Kittredge,  115  Mass.  374  ; 
Williams  i'.  Winans,  2  Green,  339;  Edson  v.  Fuller,  22  N.  H.  183;  Barnet  v.  Smith, 
30  N.  H.  256  ;  Walker  v.  Lide,  1  Rich.  249 ;  Fisher  v.  Beckwith,  19  Vt.  31 ;  Rut- 
land Bank  v.  Woodruff,  34  Vt.  92  ;  Arnold  v.  Sprague,  34  Vt.  402.  The  same  cases 
show  also  that  in  the  case  of  existing  bills  the  inquiry  whether  the  plaintiff  took  the 
bill  in  reliance  upon  a  verbal  promise  to  accept  the  same  is  irrelevant,  for  in  all  of 
them  the  promise  to  accept  was  made  to  the  respective  plaintiffs,  after  they  became 
the  holders  of  the  bills  declared  upon.  See,  however.  Overman  t,-.  Hoboken  Bank, 
30  N.  J.  61,  where  it  was  held  that  a  verbal  promise  to  accept  an  existing  biU 
would  enure  as  an  acceptance  only  in  favor  of  one  who  took  the  bill  on  the  faith  of 
the  promise.  —  Ed. 
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POWELL,  Senior   Am>   Junior,    v.    ELIZABETH    MONNIER, 
Widow  and  Executrix  of  John  Monniee. 

In  Chancery,  before  Lord  Hardwicke,  C,  Mat,  1737. 

[Reported  in  1  Atkyns,  611.} 

The  plaintiffs,  who  were  partners,  the  8d  of  April,  1731,  received  a 
bill  of  exchange  from  Charles  Newburgh,  then  dated  and  drawn  on 
John  Monnier  for  £50  to  the  plaintiffs  or  order,  thirty  days  after  date, 
indorsed  by  the  plaintiffs,  and  negotiated  by  several  persons ;  on  the 
15th  of  April,  it  came  into  the  custody  of  Lavington  and  Paul  of  Ex- 
eter, merchants,  who  sent  up  to  Monnier  the  bill  of  exchange ;  he  re- 
ceived it,  and  kept  it  ten  days  before  the  same  became  due,  without 
making  any  objection,  and,  whilst  he  had  it  in  his  hands,  wrote  on  the 
left  side  of  the  top  thereof.  No.  84,  and  at  the  bottom  the  sixth  of 
May,  whiqh  the  plaintiffs  charged  were  the  private  mark  or  number  of 
bills  by  him  accepted,  and  intended  to  be  paid,  and  upon  the  sixth 
of  May,  the  time  when  payable,  Monnier,  on  that  day,  sent  it  back  to 
Lavington  and  Paul,  and  refused  to  accept  it,  or  allow  it  as  so  much 
received  by  him  on  their  account ;  whereupon  Lavington  and  Paul 
demanded  and  received  the  £50  of  the  plaintiffs,  who  can  have  no 
satisfaction  against  Newburgh,  he  having  become  a  bankrupt  and  in- 
solvent, before  the  return  of  the  bill. 

The  bill  is  therefore  brought  for  £50  with  interest  due  thereon  • 
Monnier  died  after  putting  in  his  answer,  and  the  cause  has  been  revived 
against  his  eXecutrix. 

It  was  admitted  that  Newburgh  acquainted  Monnier  by  letter  of  his 
having  drawn  the  £50  bill,  and  desiring  him  to  accept  and  pay  the 
same ;  to  which  Monnier,  on  the  13th  of  April,  wrote  a  letter  in  an- 
swer, that  the  £50  bill  should  be  duly  honored,  and  placed  to  his 
debt. 

It  was  insisted  for  the  plaintiffs  that  if  Monnier  had  not  intended  to 
accept  and  pay  the  bill,  he  should,  according  to  the  custom  of  mer- 
chants, have  returned  the  same  immediately  to  Lavington  and  Paul, 
whereby  the  plaintiffs  might  have  got  the  £50  from  Newburgh,  who 
was  then,  and  several  days  after,  in  good  credit,  and  particularly  in 
such  credit  with  the  defendant  that,  after  the  plaintiffs'  bill  came  to 
his  hands,  Newburgh  drew  another  bill  of  exchange  on  him  for  £18, 
three  days  after  date,  which  was  duly  paid. 

Mr.  Fazakerly,  who  was  counsel  for  the  defendant,  insisted  that 
the  suit  here  ought  not  to  be  proceeded  upon  any  further,  but  should 
go  off  to  a  trial  at  law,  as  it  is  a  mere  legal  question. 
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Lord  Chancki  loe.  If  Monnier  had  been  living,  I  should  have 
been  of  opinion  that  the  bill  ought  to  have  been  dismissed;  but  now 
he  is  dead,  and  the  suit  is  revived  against  his  executrix,  notwithstand- 
ing it  is  a  legal  question,  the  plaintiffs  may  bring  their  bill,  and  by- 
praying  satisfaction  out  of  assets,  and  a  discovery  of  assets,  it  is  made 
a  case  of  which  this  court  takes  cognizance,  and  if  they  retain  bills, 
where  it  is  a  legal  demand,  they  must  judge  upon  the  facts  relating  to 
the  legal  demand,  and,  unless  those  facts  are  doubtful,  will  not  dismiss 
the  bill,  and  turn  it  over  to  a  trial  at  law. 

Mr.  Fazakerly  then,  upon  the  merits,  alleged  that  John  Monnier 
kept  the  £50  bill  till  the  6th  of  May,  merely  in  expectation  of  receiving 
money  or  effects  from  Nevvburgh  to  answer  it,  and  that,  in  receiving 
it  from  indorsees,  he  entered  it  in  his  bill  book,  as  he  constantly  did  all 
bills  he  received,  whether  good  or  had,  and  that  it  was  then  entered  at 
or  against  No.  84,  and  therefore  wrote  that  figure  on  the  top  of  it,  and 
that  it  did  not  denote  the  number  of  bills  accepted  or  entered  to  be 
paid  by  him,  and  that  writing  the  6th  of  May  denoted  the  day  the  de- 
fendant returned  the  bill,  that  Newburgh  not  remitting  any  effects  to 
answer  it,  he  returned  it  to  Lavington  and  Paul ;  that,  at  the  time  of 
drawing  the  bill,  Monnier  had  not,  nor  hath  since  had,  any  effects  of 
Newburgh's  in  his  hands  ;  that  when  Monnier  returned  the  bill  to  Lav- 
ington and  Paul,  he  wrote  to  them  as  follows  :  "  You  remitted  me 
Newburgh's  bill,  which  I  do  not  pay  for  reasons,  therefore  please  to 
credit  me  and  note  £60,  the  same  being  due  to-day,  and  let  the  indor- 
sees reimburse  you."  And  therefore,  upon  all  other  circumstances,  this 
is  not  such  an  acceptance  as  will  make  Monnier  liable  to  pay  it. 

Lord  Chancellor.  The  principal  question  is,  whetYier  this  is  a 
sufficient  acceptance  to  charge  the  defendant,  and  if  there  was  any 
doubt  of  it  as  to  the  fact,  or  whether,  in  law,  what  has  been  done 
amounts  to  an  acceptance,  it  might  still  be  necessary  to  send  the 
parties  to  a  trial  at  law,  but  I  think  there  is  no  doubt  of  either. 

Monnier,  when  the  bill  was  Sent  to  him,  received  it,  entered  it  in  his 
book,  as  his  course  of  trade  is  proved  to  have  been,  under  a  particular 
number,  and  wrote  that  number  under  the  bill :  now  it  has  been  said 
to  be  the  custom  of  merchants,  that  if  a  man  underwrites  any  thing, 
let  it  be  what  it  will,  that  it  amounts  to  an  acceptance  ;  but,  if  there 
was  no  more  than  this  in  the  case,  I  should  think  it  of  little  avail  to 
charge  the  defendant,  because  that  matter  has  been  fully  explained. 
But  what  determines  me  are  Monnier's  letters,  by  which  it  appears 
very  clearly  that  he  has  accepted  of  it.  In  one  he  particularly  mentions 
the  £50  bill,  and  says  it  shall  be  duly  honored,  and  placed  to  the  draw- 
er's debt ;  nor  is  there  in  his  letters  to  Newburgh,  or  the  indorsees, 
one  expression  that  shows  the  least  suspicion  of  Newburgh's  credit. 
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I  think  there  can  be  no  doubt  but  an  acceptance  may  be  by  letter, 
and  has  been  so  determined  ;  there  have  been  questions,  too,  whether 
a  parol  acceptance  could  be  good.  Lord  Chief  Justice  Eyre  held  it 
might.  Lord  Raymond  held  the  contrary ;  and  there  was  a  like  point 
before  me  at  nisi  prius,  in  the  cause  of  Lumley  and  Palmer,  and  I  had 
a  case  made  of  it  for  the  opinion  of  the  Court  of  King's  Bench,  where 
it  was  several  times  argued,  and  at  last  solemnly  determined  that  such 
acceptance  is  good.  Much  more  then  must  an  acceptance  by  letter  be 
good. 

As  to  the  plaintiff's  being  entitled  to  interest,  I  was  at  first  doubtful 
whether  he  could  demand  any ;  but  on  reading  the  Statute  of  3  & 
4  Anne,  c.  9,  §  4,  I  think  it  a  clear  case  that  he  is,  though  no  pro- 
test for  that  is  made  necessary  by  the  act,  it  being  requisite  only  to 
entitle  a  payee  to  damages  against  a  drawer,  but  does  not  mention  the 
acceptor  of  a  bill  of  exchange  ;  and  all  the  damage,  therefor,  that  can 
be  had  in  such  a  case  is  the  interest. 

LoED  Chancellor  decreed  the  defendant  to  pay  to  the  plaintiffs  the 
sum  of  £50,  together  with  interest  for  the  same  from  the  time  of 
filing  the  original  bill,  at  the  rate  of  £4  per  cent,  and  further  ordered 
that  she  should  also  pay  to  the  plaintiffs  their  costs  of  this  suit,  from 
the  time  of  filing  of  the  bill  of  revivor,  to  be  tased.^ 


JOHNSON  AND  Another  v.  COLLINGS. 

In  the  King's  Bench,  Nov.  25,  1800. 

[Reported  in  1  East,  98.] 

The  plaintiffs  declared  in  the  first  count  against  the  defendant  as 
the  acceptor  of  a  bill  of  exchange  drawn  by  one  Ruff,  dated  the  25th 
of  October,  1799,  and  directed  to  the  defendant,  whereby  he  was  re- 
quired two  months  after  date  to  pay  to  the  order  of  the  drawer  £23 
10s.  Qd.  value  received,  which  bill  was  afterwards  indorsed  by  Ruff  to 
one  Jane  Ruff,  and  by  her  to  the  plaintiffs.  There  were  other  general 
counts  for  money  had  and  received,  money  paid,  and  upon  an  account 
stated.     To  which  there  was  a  plea  of  the  general  issue. 

At  the  trial  before  Le  Blanc,  J.,  at  the  last  Worcester  assizes,  it 
appeared  in  evidence  that  Ruff,  having  furnished  goods  to  the  defend- 
ant to  the  amount  of  the  bill,  applied  to  him  for  payment,  when  the 
defendant  excused  himself  at  that  time,  but  said  that  if  Ruff  would 

I  Reg.  Lib.  B.  1736,  fol.  332. 
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draw  on  him  a  bill  at  two  months  from  the  25th  of  October  for  the 
amount,  he  should  then  have  money,  and  would  pay  it.  Ruff  after- 
wards drew  the  bill  in  question,  dated  25th  of  October  at  two  months, 
but  it  never  was  in  fact  presented  to  the  defendant  for  his  acceptance  ; 
nor  did  he  ever  in  fact  accept  it,  otherwise  than  as  is  stated  above. 
It  was  said  at  the  trial  to  be  the  practice  at  Bristol,  where  the  defend- 
ant lived,  not  to  accept  bills  or  to  have  them  presented  for  acceptance. 
Ruff,  to  whose  own  order  it  was  made  payable,  having  indorsed  the 
bill,  afterwards  passed  it  to  the  plaintiffs  in  discharge  of  an  old  debt ; 
but  no  communication  took  place  at  the  time  between  the  plaintiffs 
and  the  defendant.  After  this  and  before  the  bill  became  due.  Ruff 
became  a  bankrupt;  and  when  the  bill  was  due,  the  plaintiffs  pre- 
sented it  to  the  defendant  for  payment,  who  then  declined  it  on 
account  of  Ruff's  bankruptcy  without  an  indemnity,  admitting,  how- 
ever, that  he  owed  the  money  either  to  Ruff  or  Ruff's  assignees.  The 
learned  judge  was  of  opinion  that  a  mere  promise,  such  as  this,  to 
accept  a  bill  when  it  should  be  drawn,  at  least  unless  made  to  a  third 
person,  or  accompanied  at  least  with  circumstances  which  might  in- 
duce a  third  person  to  take  the  bill  (which  was  not  the  case  here),  did 
not  amount  to  an  acceptance,  and  therefore  the  plaintiffs  were  not 
entitled  to  recover  on  the  first  count.  And  that  as  there  had  been  no 
communication  between  these  parties  at  the  time,  nor  any  considera- 
tion having  passed  as  between  them,  there  was  no  evidence  to  wan-.int 
a  finding  for  the  plaintiffs  on  either  of  the  money  counts  ;  whereupon 
he  directed  a  nonsuit  to  be  entered,  with  liberty  to  the  plaintiffs  to 
move  to  set  it  aside  and  enter  a  verdict  for  the  amount  of  their  de- 
mand, if  the  court  should  be  of  opinion  that  they  were  entitled  to 
recover  on  either  of  the  counts.  A  rule  nisi  was  accordingly  obtained 
for  this  purpose  on  a  former  day. 

Williams,  Serjt.,  who  was  now  to  have  shown  cause,  was  stopped 
by  the  court. 

Wigley  and  Clifford,  in  support  of  the  rule.  First,  a  promise  to  ac- 
cept a  bill  when  drawn  amounts  in  law  to  an  acceptance.  In  Pillans 
and  Rose  v.  Van  Mierop  and  Hopkins,^  the  plaintiffs  having  advanced 
money  to  one  White  upon  the  faith  of  a  written  assurance  ^  by  letter 


1  3  Burr.  1663. 

2  The  learned  counsel  misstates  the  case  of  Pillans  v.  Van  Mierop.  The  plaintiffs 
In  that  ease  advanced  nothing  upon  the  faith  of  any  undertaking  hy  the  defendants 
to  honor  the  plaintiffs'  bills.  On  the  contrary,  it  was  not  until  after  tlie  plaintiffs 
had  advanced  their  money  to  White  that  the  plaintiffs  rec[uested  the  defendants  to 
honor,  and  the  defendants  promised  to  honor  such  bills  as  the  plaintiffs  sliould  draw 
upon  them.  The  case  itself  is  valueless  as  an  authority,  inasmuch  as  each  of  the 
three  reasons  put  forward  by  the  court  to  establish  the  defendants'  liability  —  namely, 
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from  the  defendants  "  that  they  would  accept  such  bills  as  the  plain- 
tiffs should  in  a  month's  time  draw  upon  them  for  £800  upon  the  credit 
of  White,"  the  court  after  much  deliberation  held  that,  whether  it 
were  an  actual  acceptance  or  a  loan  to  White  upon  the  credit  of  the 
defendants,  it  would  equally  bind  the  latter.  But  Lord  Mansfield 
there  said,  "  This  amounts  to  the  same  thing  as  an  acceptance.  '  1 
will  give  the  bill  due  honor'  is  in  effect  accepting  it.  If  a  man  agree 
that  he  will  do  the  formal  part,  the  law  looks  upon  it,  in  the  case  of 
an  acceptance  of  a  bill,  as  if  actually  done."  [Wilmot,  J.,  said :  "  An 
agreement  to  accept  a  bill  to  be  drawn  in  future  would,  as  it  seems  to 
me,  by  connection  and  relation,  bind  on  account  of  the  antecedent  re- 
lation. And  I  see  no  difference  between  its  being  before  or  after  the 
bill  was  drawn."  Yates,  J.,  said  :  "  This  agreement  to  honor  the  bill 
was  a  virtual  acceptance  of  it."  Again  :  "  A  promise  to  accept  is  the 
same  as  an  actual  acceptance."  Aston,  J.,  said :  "  The  defendants 
have  undertaken  to  honor  the  plaintiffs'  draft,  therefore  they  are  bound 
to  pay  it."]  The  same  doctrine  was  admitted  in  Mason  v.  Hunt  ;■'  but 
that  was  a  conditional  acceptance,  and  the  condition  was  afterwards 
broken.  In  Powell  v.  Monnier  there  was  an  assurance  by  letter  that 
the  bill  should  be  accepted,  which  was  holden  sufficient  to  bind  the 
drawee ;  but  that  was  after  the  bill  was  drawn.^ 

LoED  Kenton,  C.  J.  This  is  a  question  of  great  moment.  It  is 
much  to  be  lamented  that  any  thing  has  been  deemed  to  be  an  accept- 
ance of  a  bill  of  exchange  besides  an  express  acceptance  in  writing ; 
but  I  admit  that  the  cases  have  gone  beyond  that  line,  and  have  de- 
termined that  there  may  be  a  parol  acceptance ;  that  perhaps  was 
going  too  far,  but  at  any  rate  the  determinations  have  gone  no  fur- 
ther, and  I  am  not  disposed  to  carry  them  to  the  length  now  contended 
for,  and  to  say  that  a  promise  to  accept  a  bill  before  it  is  drawn  is 
equally  binding  as  if  made  afterwards.  It  is  not  generally  true  that 
a  promise  to  do  a  thing  is  the  same  thing  in  law  as  the  actually  doing 
it ;  it  certainly  is  not  so,  as  applied  to  this  case.  This  was  a  promise 
to  accept  a  non-existing  bill,  which  varies  this  case  from  all  those  which 
have  been  decided  upon  the  same  subject;  and  I  know  not  by  what 
law  I  can  say  that  such  a  promise  is  binding  as  an  acceptance.  The 
consequence  is  that  the  plaintiffs  cannot  recover  upon  the  count  as 
upon  an  acceptance  of  a  bill  of  exchange. 

1,  that  a  promise  in  writing  is  binding  witliout  a  consideration  ;  2,  that  there  was  a 
consideration  in  fact  in  that  case ;  3,  that  tlie  promise  to  accept  was  the  same  as  an 
acceptance  —  has  been  repudiated.  —  Ed. 

1  Dougl.  237. 

2  The  counsel  for  the  plaintiff  then  contended,  but  unsuccessfully,  that  the  evi- 
dence would  warrant  a  verdict  upon  the  money  counts.  His  argument  and  the 
opinions  of  the  court  upon  that  point  have  been  omitted.  —  Ed. 
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Geose,  J.  It  would  be  of  most  dangerous  consequence  to  relax  the 
rule  of  law  to  the  extent  here  contended  for.  By  the  general  rule,  a 
chose  in  action  is  not  assignable,  except  by  the  custom  of  merchants. 
The  assignment  of  a  chose  in  action  by  a  bill  of  exchange  is  founded 
on  that  law,  and  cannot  be  carried  further  than  that  will  warrant  it ; 
and  no  authority  has  been  cited  to  show  that  by  the  law-merchant  a 
mere  promise  to  accept  a  bill  to  be  drawn  in  future  amounts  to  an 
actual  acceptance  of  the  bill  when  drawn.  Then  we  have  no  authority 
to  extend  the  lules  which  have  been  hitherto  established. 

Le  Blanc,  J.  In  the  case  of  Pierson  v.  Dunlop,^  Lord  Mansfield 
limited,  and  truly  limited,  the  doctrine  which  had  been  before  laid 
down  in  Pillans  v.  Van  Mierop.  He  there  saye  :  "  It  has  been  truly 
said  as  a  general  rule  that  the  mere  answer  of  a  merchant  to  the  drawer 
of  a  bill,  saying,  '  He  will  duly  honor  it,'  is  no  acceptance,  unless  ac- 
companied with  circumstances  which  may  induce  a  third  person  to 
take  the  bill  by  indorsement ;  but,  if  there  are  any  such  circumstances, 
it  may  amount  to  an  acceptance,  though  the  answer  be  contained  in 
a  letter  to  the  drawer."  Therefore  he  explains  and  limits  his  own 
rule  which  he  had  before  delivered  concerning  such  an  acceptance, 
confining  it  to  the  case  where  credit  is  given  by  a  third  person  upon 
the  faith  of  such  an  assurance,  on  which  he  acts,  and  by  which  he  is 
induced  to  take  the  bill. 

Lord  Kenton,  C.  J.,  added  that  he  thought  that  the  admitting  a 
promise  to  accept  before  the  existence  of  the  bill  to  operate  as  an 
actual  acceptance  of  it  afterwards,  even  with  the  qualifiction  last 
mentioned,  was  carrying  the  doctrine  of  implied  acceptances  to  the 
utmost  verge  of  the  law ;  and  he  doubted  whether  it  did  not  even  go 
beyond  the  proper  boundary,  though  this  case  was  not  helped  even 
by  that  opinion.  Hule  discharged.^ 


"WYNNE  AND  Anothee  v.  RAIKES  and  Anothee. 
In  the  Bjng's  Bench,  Nov.  27,  1804. 

[Reported  in  5  East,  514.] 

The  first  count  of  the  declaration  stated  that,  on  the  9th  of  Novem- 
ber, 1801,  Aquila  Brown  drew  a  bill  of  exchange  on  the  defendants  for 
£500,  payable  to  the  order  of  Thomas  Andrews  and  Butler,  at  sixty 

1  Cowp.  673. 

2  Pillans  V.  Van  Mierop,  3  Burr.  1663;  Miln  v.  Prest,  4  Camp.  393  ;  Holt,  181,  8.  o. 
(semble),  contra. 

See  Mason  v.  Hunt,  1  Doug.  297.  — Ed. 
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days'  sight ;  that  Thomas  Andrews  and  Butler  indorsed  the  said  bill  to 
the  plaintiffs;  and  that  the  defendants,  upon  sight  thereof,  duly  ac- 
cepted the  bill.  There  were  also  counts  for  money  paid,  and  ior 
money  had  and  received.  The  defendants  pleaded  the  general  issue  ; 
and,  at  the  trial  before  Lord  Ellenborough,  C.  J.,  at  the  sittings  after 
last  Hilary  term  at  Guildhall,  a  verdict  was  found  for  the  plaintiffs  for 
£555,  subject  to  the  opinion  of  this  court  on  the  following  case  :  — 

On  the  9th  of  November,  1801,  Aquila  Brown,  who  resides  at  Baltimore 
in  North  America,  drew  the  bill  of  exchange  in  question  at  that  place 
upon  the  defendants,  who  reside  in  London,  and  for  a  valuable  consid- 
eration paid  the  bill  to  Thomas  Andrews  and  Butler,  residing  in  Balti- 
more, who  afterwards,  for  a  valuable  consideration,  indorsed  it  to  the 
plaintiffs,  who  reside  in  London.  On  the  9th  of  November,  1801,  Aquila 
Brown,  by  letter  of  that  date,  advised  the  defendants  of  having  valued 
on  them  by  divers  bills,  amounting  together  to  £5,548  14s.  2c?.  sterling, 
of  which  the  bill  in  question  was  one,  the  amount  of  which  bills  Aquila 
Brown,  in  that  letter,  requested  the  defendants  to  honor  with  accept- 
ance, and  place  the  amount  to  his  debit,  and  which  letter  of  advice 
was  duly  received  by  the  defendants.  The  plaintiffs,  on  receiving 
the  bill  in  question  in  England,  presented  it,  on  the  2d  of  January, 
1802,  to  the  defendants  for  their  acceptance ;  but  the  defendants  re- 
fused to  accept  it.  On  the  13th  of  January,  1802,  the  defendants 
wrote  a  letter  to  Aquila  Brown,  the  drawer,  which  letter,  after  men- 
tioning some  damage  which  the  cargo  of  the  "  Chesapeake,"  consigned 
to  the  defendants,  had  sustained,  and  difficulties  iu  which  it  had  been 
involved  ;  as  also  an  attachment  laid  upon  the  property  of  Aquila 
Brown  in  the  hands  of  the  defendants,  .among  other  things,  contains 
the  following  passages :  "  Under  these  circumstances,  while  your 
property  in  the  '  Chesapeake  '  appeared  in  so  very  questionable  a  state 
that  we  could  not  tell  what  security  to  rest  upon  it,  you  could  not 
expect  that  we  could  interfere  for  any  of  your  bills  refused  by  Mr. 
Mangin,  or  even  accept  all  the  bills  of  yours  which  came  in  upon  us. 
Several  of  them,  of  course,  have  been  noted  for  non-acceptance  ;  and 
Messrs.  Finlay,  Bannatyne,  &  Co.  have  officiously  sent  you  a  protest  on 
that  for  £551  15s.  for  non-acceptance.  We  have,  however,  now  the 
satisfaction  to  mention  to  you  that  Mr.  Mangin,  having  resolved 
to  pay  many  of  your  bills,  on  him,  Messrs.  Mellish  &  Co.  have  taken 
off  the  attachment  in  our  hands;  and,  since  the  receipt  of  Messrs. 
Muilmau's  letter  of  the  5th  instant,  our  prospect  of  security  on  the 
'  Chesapeake '  is  so  much  improved  that  we  shall  accept  or  certainly 
pay  all  the  bills  which  have  hitherto  appeared.  The  one  for  £6,500, 
the  19th  of  October,  has  not  yet  been  presented  to  us ;  but  we  will  hope 
that  the  state  of  your  funds  will  likewise  permit  us  to  take  care  of  that." 
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The  bill  in  question  was  one  of  those  which  had  appeared  prior  to  the 
writing  the  above  letter  of  the  13th  January,  1802,  and  which  letter 
was  received  by  Aquila  Brown,  in  America,  on  the  19th  of  March,  1802. 
On  the  6th  of  March,  1802,  which  was  sixty  days,  and  three  days  of 
grace,  after  the  bill  in  question  was  presented  for  acceptance,  the  plain- 
tiffs presented  the  bill  to  the  defendants  for  payment ;  but  the  defend- 
ants refused  to  pay  the  same ;  and  the  plaintiffs  caused  it  to  be 
protested  for  non-payment.  Aquila  Brown,  the  drawer  of  the  bill, 
was  at  the  time  the  same  was  drawn  indebted  to  the  defendants  in 
the  sum  of  £5,000,  and  hath  so  continued  to  the  present  time.  The 
question  for  the  opinion  of  the  court  was,  whether  the  plaintiffs  were 
entitled  to  recover.  If  the  court  should  be  of  that  opinion,  the  present 
verdict  to  stand  ;  if  otherwise,  a  nonsuit  to  be  entered. 

JLittledale,  for  the  plaintiffs,  relied  on  the  case  of  Clarke  v.  Cock ' 
as  in  point,  to  show  not  only  that  an  acceptance  of  a  bill  may  be  by 
parol  or  collateral  writing,  but  also  that  the  terms  of  the  defendants' 
letter  of  the  13th  of  January,  1802,  wherein  they  state  "that  the  pros- 
pect of  security  in  the  '  Chesapeake '  was  so  much  improved  that  they 
shall  accept  or  certainly  pay  all  the  bills  "  which  had  then  appeared, 
did  in  law  amount  to  an  acceptance.  In  that  case,  the  acceptance  was 
by  letter  to  the  drawer,  acknowledging  notice  of  the  bill  having  been 
drawn,  and  assuring  him  that  it  would  meet  with  due  honor  from  him. 
The  only  difference  between  the  two  cases  is  that  here  the  letter  of 
the  defendants  was  not  communicated  to  the  plaintiffs  before  the 
bill  became  due.  But  however  material  that  might  have  been,  if  the 
letter  were  to  be  considered  merely  as  a  special  agreement  to  accept  or 
pay  the  bill,  it  matters  nothing,  considering  it  as  in  itself  a  legal  accept- 
ance of  the  bill ;  which  is  a  technical  term,  binding  the  acceptor  equally 
into  whosever  hands  the  bill  shall  come,  and  not  merely  confined  in  its 
operation  to  the  particular  person  to  whom  the  promise  was  made,  or 
any  other  to  whom  it  may  have  been  communicated  previous  to  the 
bill  becoming  due.  If  the  promise  to  accept,  so  made,  were  to  be  con- 
sidered only  as  a  special  agreement,  the  liability  of  the  acceptor  would 
be  continually  varying,  according  as  the  bill  got  into  this  or  the  other 
I^erson's  hands  who  had  or  had  not  notice  of  the  special  agreement, 
and  who  had  or  had  not  taken  the  bill  upon  the  credit  of  it.  Accord- 
ing to  the  known  practice  and  law  of  merchants,  it  is  sufficient  to  fix 
the  acceptor  absolutely,  if  his  promise  to  pay  be  made  to  the  drawer, 
who  is  the  fountain-head  of  the  bill,  or  to  the  first  indorser  by  whom 
it  is  put  into  circulation.  When  the  letter  had  once  passed  out  of  the 
defendants'  hands,  it  had  its  operation  ;  and  they  had  no  further  con- 

1  4  East,  57. 
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cern  with  the  bill  than  to  pay  ft  when  due.  In  the  case  of  Powell 
and  Another  v.  Monnier,  the  plaintiffs,  indorsees,  had  received  the  bill 
before  the  letter  of  Monnier  to  the  drawer,  promising  that  the  bill 
should  be  duly  honored,  was  written,  and  which  was  holden  to  be  an 
acceptance.  The  plaintiffs,  therefore,  could  not  have  taken  the  bill  on 
the  credit  of  the  letter.  So,  in  Pierson  v.  Dnnlop,^  there  was  a  prior 
refusal  to  accept  given  to  the  holder,  as  in  this  case  ;  yet  a  subsequent 
letter  to  the  drawer,  saying  that  his  bill  would  receive  due  honor  was 
considered  as  an  acceptance ;  and  some  expressions  to  the  contrary, 
attributed  to  Lord  Mansfield  in  one  part  of  his  judgment,  were  noticed 
by  Lord  EUenborough  in  Clarke  v.  Cock,^  as  clashing  with  what  was 
said  by  the  same  noble  judge  in  Pillans  v.  Van  Mierop,'  and  with  other 
authorities. 

Puller,  contra,  at  first  proposed  to  question  whether  the  letter  of 
the  13th  of  January  did  amount  to  a  positive  promise  to  pay  the  bill 
even  as  between  the  drawer  and  acceptors  ;  but,  finding  the  opinion  of 
the  court  decidedly  against  him  on  that  point,  he  proceeded  to  dis- 
tinguish this  from  the  other  cases,  by  observing  that  here  the  defend- 
ants had  expressly  refused  to  the  holders,  the  plaintiifs,  to  accept  the 
bill,  and  they  followed  up  such  refusal,  after  writing  the  letter  of  the 
13th  of  January  to  the  drawer,  by  denying  payment.  That  letter, 
therefore,  can  only  be  taken  to  be  a  private  engagement  to  the  drawer 
to  pay  the  bill  when  it  became  due,  upon  the  supposition  that  they 
should  then  have  funds  of  his  in  their  hands,  but  accompanied  with  a 
direct  refusal  to  accept  the  bill,  so  as  to  make  themselves  liable  upon 
it  in  the  hands  of  a  third  person.  The  promise  to  pay  to  the  drawer 
never  reached  him  in  America  till  after  the  bill  had  become  due,  and 
had  been  refused  payment.  It  could  not  then  have  any  operation. 
In  order  to  have  effect,  it  must  have  relation  to  an  existing  bill, 
according  to  Johnson  v.  CoUings ;  and  it  cannot  vary  the  case 
whether  the  promise  be  made  before  the  bill  is  drawn,  or  after  it 
is  due  and  has  been  refused  payment,  when  the  operation  of  it  is 
spent.  In  Beawes's  Lex  Mercatoria,  454,  pi.  16,  it  is  said  that,  "  if 
the  possessor  of  the  bill  hath  neglected  to  demand  acceptance  be- 
fore the  drawer's  failure,  and  the  person  to  whom  it  is  directed 
has  advice  thereof,  he  cannot  be  compelled  to  accept  the  draft, 
though  previous  to  the  knowledge  of  the  drawer's  misfortunes  he  had 
acquainted  him  with  his  intention  to  honor  his  bill."  As  to  the  case 
of  Powell  V.  Monnier,  the  defendant,  after  giving  the  drawer  the 
promise  to  accept,  kept  the  bill  in  his  hands  ten  days  previous  to  the 
time  when  it  became  due,  without  objection,  and  then  returned  it  to 

'  Cowp.  571.  ^  4  East,  70.  s  8  Burr.  1666-9. 
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the  indorsees ;  and,  for  several  days  after  he  had  so  received  it,  the 
drawer  continued  solvent ;  by  which  laches  the  acceptor  clearly  made 
the  bill  his  own.  [Lokd  Ellknborotjgh,  C.  J.  It  does  not  appear 
by  the  report  that  that  formed  any  part  of  the  ground  of  Lord  Hard- 
wicke's  decision.  He  went  on  the  ground  that  the  letter  was  an  ac- 
ceptance.] Here  the  letter  never  reached  the  drawer  till  after  the 
bill  had  become  due  and  was  refused  payment ;  so  that  it  could  not 
possiblv  have  influenced  any  person  to  take  the  bill.  And  it  is  on  this 
ground  that  a  collateral  promise  to  accept  was  considered  by  Lord 
Mansfield  in  Mason  v.  Hunt '  as  constituting  an  acceptance.  And  this 
was  confirmed  by  Le  Blanc,  J.,  in  Johnson  v.  Collins.  Here,  how- 
ever, the  possibility  of  the  promise  influencing  any  third  person  is 
negatived  by  the  circumstances  of  the  case. 

lAttledale,  in  reply,  observed  that  the  payees  in  America  would  act 
upon  the  letter  when  received,  and  therefore  it  would  influence  the 
conduct  of  third  persons. 

The  court  considered  the  case  of  Powell  v.  Monnier  to  be  in  point 
to  the  present ;  but,  as  it  went  somewhat  further  than  the  other  cases, 
they  wished  to  see  if  there  were  any  other  report  of  it  varying  from 
that  in  Atkyns.     Upon  this  day 

LoED  Ellenbokough,  C.  J.,  delivered  judgment. 

This  case,  in  all  its  material  circumstances,  resembles  that  of  Powell 
V.  Monnier,  the  authority  of  which  has  not  been,  as  far  as  we  have  been 
able  to  find,  ever  shaken.  The  letter  of  the  defendants,  stated  in  the 
case  to  have  been  written  on  the  13th  of  January,  1802,  to  Aquila 
Brown,  the  drawer,  when  the  bill  in  question,  amongst  others  drawn 
by  him  upon  them,  had  been  refused  acceptance,  after  commenting 
upon  the  circumstances  which  had  before  made  the  property  of  the 
drawer  .appear  to  them,  the  defendants,  to  be  in  a  very  questionable 
state,  particularly  in  respect  to  what  the  drawer  had  in  the  "  Chesa- 
peake," says,  "  Our  prospect  of  security  in  the  '  Chesapeake '  is  so  much 
improved  that  we  shall  accept  or  certainly  pay  all  the  bills  which 
have  hitherto  appeared."  And  the  first  question  in  this  case  is 
whether  this  promise  be  an  acceptance.  If  either  branch  of  the  alter- 
native contained  in  this  promise  would  be  an  effectual  acceptance,  if 
standing  .alone,  surely  it  cannot  be  less  so  because  the  promise  is 
couched  in  terms  of  an  alternative  of  which  each  branch  is  an  accept- 
ance. A  promise  to  accept  an  existing  bill  is  an  acceptance.  A 
promise  to  pay  it  is  also  an  acceptance.  A  promise,  therefore,  to 
do  the  one  or  the  other  —  i.  e.,  to  accept  or  certainly  pay  —  cannot 
be  less  than  an  acceptance.     It  amounts,  I  think,  in  effect  to  this : 

1  Dougl.  290. 
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"Whether  we  shall  send  for  the  bill  again,  and  accept  it  in  form 
or  not,  is  uncertain  ;  but,  at  any  rate,  you  may  depend  upon  its  being 
paid."  Supposing  it  to  be  an  acceptance,  the  time  when  it  is  to  be 
considered  as  made,  namely,  whether  at  the  date  of  the  letter,  or  at 
the  time  when  it  reached  the  drawer  to  whom  it  was  written  in  Amer- 
ica (which  was  on  the  19th  of  March,  1802,  after  the  bill  had  become 
due),  is  immaterial,  inasmuch  as  an  acceptance  after  the  time  appointed 
for  the  payment  of  a  bill  is  good.  Jackson  v.  Piggot  and  Mutford  v. 
Walcot.* 

The  second  question  in  this  case  is  whether,  inasmuch  as  a  bill  was 
not  taken  by  the  holders  upon  the  credit  of  this  promise  of  the  de- 
fendants so  made  to  the  drawers,  nor  was  the  same  known  to  them  to 
have  been  made  at  all  till  after  the  bill  was  due,  they,  the  holders,  can 
avail  themselves  of  it  as  an  acceptance.  In  the  case  of  Powell  v.  Mon- 
nier,  already  mentioned,  that  which  was  holden  an  acceptance  enuring 
to  the  benefit  of  the  indorsees,  the  plaintiffs,  was  an  acceptance  con- 
tained in  a  letter  to  the  drawer,  one  Newburgh,  promising  "  that  his 
bill  should  be  duly  honored."  The  promise,  being  long  subsequent  to 
the  time  when  the  plaintiffs  in  that  case  became  possessed  of  the  bill 
by  indorsement,  could  of  course  have  formed  no  part  of  their  original 
inducement  to  take  it.  And  the  promise  was  in  that  case,  as  well  as 
in  this,  made  to  a  drawer,  who  had  drawn  without  having  any  effects 
in  the  acceptor's  hands  ;  and  it  does  not  appear  in  the  one  case  more 
than  in  the  other  that  the  holders,  the  plaintiffs,  ever  knew  of  the  ac- 
ceptance on  which  they  afterwards  relied  prior  to  the  time  when  the 
bill  became  due.  Without  oversetting  the  authority  of  the  case  of 
Powell  V.  Monnier,  we  cannot  say  that  the  plaintiffs  are  not  in  the 
present  case,  which  so  entirely  resembles  it,  entitled  to  recover.  And 
as  in  adhering  to  it  we  violate  no  principles  of  commercial  convenience, 
but  confirm  a  rule  of  law,  which  we  find  established  on  a  subject  which 
least  of  all  others  endures  uncertainty  and  change,  we  cannot  do  other- 
wise than  hold  the  plaintiffs  in  this  case  entitled  to  recover. 

Postea  to  the  plaintiffs? 

1  1  Ld.  Raym.  574,  Salk.  129,  &e. 

2  Billing  V.  DeVaux,  3  M.  &  Gr.  565;  Mahoney  ».  AsMin,  2  B.  &  Ad.  478;  Read 
V.  Marsh,  5  B.  Mod.  8,  accord. 

To  the  same  effect  are  Ex  parte  Dyer,  6  Ves.  9 ;  Eees  v.  Warwick,  2  B.  &  Al. 
113  (semWe) ;  Grant  v.  Hunt,  1  C.  B.  44 ;  Musgrove  v.  Hudson,  2  Stew.  464  (semble)  ; 
Cook  V.  Miltenherger,  23  La.  An.  377 ;  Webb  v.  Hears,  45  Pa.  222  {semble),  where 
the  written  promise  to  accept  was  made  to  the  plaintiff  after  he  became  the  holder  of 
the  bill,  and  where,  therefore,  he  could  not  have  taken  the  bill  upon  the  faith  of  the 
defendants'  promise. 

Conf.  Clarke  v.  Cock,  4  East,  67.  —Ed 
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1821. 
[Stat.  1  4-  2  Geo.  ir.  c.  78,  §  2.] 

And  be  it  further  enacted,  That  from  and  after  the  said  first  day  of  August 
[next  ensuing,  1822]  no  acceptance  of  any  inland  bill  of  exchange  shall  be  sufficient 
to  charge  any  person,  unless  such  acceptance  be  in  writing  on  such  bill,  or  if  there  be 
more  than  one  part  of  such  bill,  on  one  of  the  said  parts.l 


THE  BANK  OF  IRELAND  v.  ARCHER  and  DALY. 
Ijsr  THE  Exchequer,  Mat  2,  1843. 

[Reported  in  11  Meeson  Sf  Wehhy,  383..] 

Assumpsit  on  a  foreign  bill  of  exchange.  The  declaration  stated 
that  heretofore,  to  wit,  on  the  29th  day  of  September,  1842,  in  parts 
beyond  the  seas,  to  wit,  at  Waterford,  in  the  kingdom  of  Ireland, 
certain  persons  using  the  name,  style,  and  firm  of  J.  &  C.  Scroder,  by 
their  said  name,  style,  and  firm,  made  their  bill  of  exchange  in  writing, 
and  directed  the  same  to  the  defendants,  and  thereby  required  the 
defendants  to  pay  to  the"  order  of  them,  the  said  J.  &  C.  Scroder,  the 
sum  of  £852  10s.  sterling,  three  months  after  the  date  thereof,  which 
period  had  elapsed  before  the  commencement  of  the  suit ;  and  the 
defendants  then  accepted  the  said  bill,  and  the  said  J.  &  C.  Scroder 
then  indorsed  the  same  to  the  plaintiffs  ;  of  all  which  the  defendants 
then  had  notice,  and  then  promised  the  plaintiffs  to  pay  them  the 
amount  of  the  said  bill,  according  to  the  tenor  and  effect  thereof  and 
of  their  said  acceptance  thereof,  but  the  defendants  did  not  pay  the 
same  when  due.  The  second  count  stated  that  theretofore,  to  wit, 
on  the  day  and  year  last  aforesaid,  in  consideration  that  the  plaintiffs, 
at  the  request  of  the  defendants,  would  discount  a  certain  other  bill  of 
exchange  before  then  divawn  by  certain  persons  using  the  name,  style, 
and  firm  of  J.  &  C.  Scroder,  by  their  said  name,  style,  and  firm, 
whereby  the  said  J.  &  C.  Scroder  required  the  defendants  to  pay  to 
their  order,  three  months  after  the  date  thereof,  the  sum  of  £852  10s. 

>  "  The  whole  effect  intended  by  the  enactment  of  1  &  2  Geo.  IV.  c.  78,  §  2,  prob- 
ably was  to  restore  the  true  meaning  of  3  &  4  Anne,  c.  9,  §  5,  (providing  that  no 
person  sliould  be  charged  by  any  acceptance  unless  written  in  the  bill),  which  was 
departed  from  after  it  had  been  held  in  Lumley  i'.  Palmer,  2  Stra.  1000,  that  that 
section  referred  only  to  the  drawer's  liability  for  damages  and  costs."  Per  Parke,  B., 
in  Mahoney  v.  Ashlin,  2  B.  &  Ad.  483.  —  Ed. 
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Bterling,  and  would  pay  to  the  said  J.  &  C.  Scroder  the  amount  of  the 
said  last-mentioned  bill  of  exchange,  deducting  certain  reasonable  dis- 
count in  that  behalf,  in  and  by  certain  other  bills  of  exchange  indorsed 
by  the  plaintiffs,  they  the  defendants  promised  the  plaintiffs  to  accept 
the  said  bill  of  exchange  in  this  count  first  mentioned,  upon  the  same 
being  presented  to  them  for  their  acceptance  thereof.  The  count  then 
averred  that  the  plaintiffs  afterwards,  to  wit,  on  the  2d  October,  1842, 
confiding  in  the  said  promise  of  the  defendants,  discounted  the  said 
bill  of  exchange  in  this  count  first  mentioned,  and  then  paid  to  the 
said  J.  &  C.  Scroder,  in  certain  other  bills  of  exchange  indorsed  by 
the  said  plaintiffs,  the  amount  of  the  said  bill  in  this  count  first  men- 
tioned, after  deducting  such  reasonable  discount  as  aforesaid,  being  a 
large  amount,  to  wit,  the  sura  of  £847  2s. ;  and  although  the  said  J.  & 
C.  Scroder,  to  wit,  then  indorsed  the  said  bill  of  exchange  in  this 
count  first  mentioned  to  the  plaintiffs,  and  the  plaintiffs  afterwards, 
and  within  a  reasonable  time  in  that  behalf,  to  wit,  on  the  10th  day 
of  October  in  the  year  aforesaid,  presented  the  said  last-mentioned 
bill  of  exchange  to  the  defendants  for  their  acceptance  thereof,  and 
then  requested  the  defendants  to  accept  the  same,  according  to  their 
said  promise  in  that  behalf,  yet  the  defendants  did  not  nor  would, 
when  the  said  last-mentioned  bill  of  exchange  was  so  presented  to 
them  for  their  acceptance  as  aforesaid,  and  when  they  were  so  as  afore- 
said requested  to  accept  the  same,  or  at  any  other  time,  accept  the 
said  last-mentioned  bill  of  exchange,  but  then  and  always  thereafter 
wholly  neglected  and  refused  so  to  do,  and  thereby  the  plaintiffs  have 
wholly  lost  the  said  sum  of  money  so  advanced  by  them  as  aforesaid, 
and  the  said  bill  of  exchange  is  still  wholly  unpaid  to  the  plaintiffs. 

The  declaration  contained  also  counts  for  money  had  and  received, 
money  paid,  and  on  an  account  stated. 

The  defendants  pleaded  to  the  first  count,  that  they  did  not  accept 
the  said  bill  of  exchange  therein  mentioned  ;  to  the  second  count, 
first,  that  they  did  not  promise  to  accept  the  said  bill;  secondly,  a 
traverse  of  the  consideration  alleged ;  and,  thirdly,  that  the  plaintiffs 
did  not  discount  the  said  bill  of  exchange ;  and  to  the  residue  of  the 
declaration,  non  assumpserunt.     Issues  thereon. 

At  the  trial,  before  Coltman,  J.,  at  the  last  assizes  at  Liverpool,  it 
appeared  that  the  action  was  brought  by  the  plaintiflfs  to  recover  from 
the  defendants,  who  are  corn-merchants  and  commission  agents  at 
Liverpool,  the  amount  of  the  bill  mentioned  in  the  declaration,  under 
the  following  circumstances.  On  the  8th  of  July,  1842,  Messrs.  J.  & 
C.  Scroder,  who  were  corn-merchants  at  Waterford,  and  correspond- 
ents of  the  defendants,  drew  a  bill  of  exchange  for  £850,  at  three 
months'  date,  on  the  defendants,  and  discounted  it,  before  acceptance, 
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at  the  Branch  Bank  of  Ireland  at  Waterford.  The  defendants  had 
then  in  their  possession  at  Liverpool,  for  sale  on  commission,  a  quantity 
of  Indian  corn  belonging  to  Messrs.  Scroder  ;  and,  on  the  bill  being 
presented  to  them  at  Liverpool,  it  was  duly  accepted.  In  the  follow- 
ing September,  the  defendant  Daly,  being  at  Waterford,  had  an 
interview  with  one  of  the  Messrs.  Scroder,  who  told  him  they  should 
find  some  difficulty  in  providing  for  the  bill  on  its  falling  due  (which 
would  be  on  the  11th  of  October),  but  that,  if  the  defendants  would 
renew  their  acceptance,  he  thought  he  could  get  it  discounted.  Daly 
declined  to  do  so  without  a  deposit  in  cash,  on  the  ground  of  the 
bad  state  of  the  markets,  and  the  loss- they  were  likely  to  sustain  by 
the  Indian  corn.  To  this  Scroder  agreed,  and  thereupon  Daly,  being 
requested  to  accept  another  bill  for  £852  lOs.,  said  :  "  Send  it  for 
acceptance  as  usual,  remitting  proceeds  at  the  same  time,  and  I  will 
advise  my  partner  in  Liverpool  of  the  amount."  Accordingly,  on  the 
29th  of  September,  Messrs.  Scroder  drew  on  the  defendants  the  bill 
in  question,  for  £852  10s.,  and  got  it  discounted,  before  acceptance,  at 
the  same  bank.  The  manager  of  the  bank  stated  that  he  was  induced 
to  discount  the  bill  upon  the  representation  of  Messrs.  Scroder  that 
they  had  arranged  with  the  defendants  for  the  acceptance  of  it.  On 
the  same  29th  of  September,  the  following  letter  was  written  and 
sent  by  Messrs.  Scroder  to  the  defendants  :  — 

"  Gentlemen,  —  Agreeably  to  our  arrangement  with  Mr.  Daly, 
please  take  the  enclosed  Bank  of  Ireland  indorsements,  £847  Os.  2cl., 
being  as  near  as  we  could  go  to  the  amount  of  your  bill,  £850,  due 
11th  of  next  month.  We  have  drawn  on  you  at  three  months  from 
to-day,  £852  10s.,  favor  of  the  Bank  of  Ireland,  which  please  protect, 
hoping  that  before  its  maturity  you  may  be  able  to  sell  our  stuff  at 
a  fair  price.  J.  &  C.  Sceodek." 

In  answer  to  which  the  following  letter  was  received  by  the  Messrs. 
Scroder,  on  the  1st  of  October  :  — 

"  Gentlemen,  —  Your  favor,  enclosing  bills  amounting  to  £847  Os. 
2d.,  is  received  and  passed  to  your  credit.  Tour  draft  on  us  for 
£852  lOs.  shall  be  duly  honored.  We  have  no  inquiry  at  present  for 
Indian  corn.  P.  I'ro.  Archer,  Daly,  <b  Co., 

"  P.  J.  FOBEST." 

Forest,  however,  had  no  authority  to  accept,  and  never  had  accepted, 
bills  of  exchange  on  behalf  of  the  defendants  ;  and  they  refused  to 
accept  the  bill  when  presented  to  them,  Messrs.  Scroder  having  in  the 
mean  time  stopped  payment. 

Upon  these  facts,  it  was  objected  for  the  defendants,  and  the 
learned  judge  was  of  opinion,  that  inasmuch  as  there  was  no  bill  in 
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existence  when  the  promise  to  accept  it  was  made  by  the  defendant 
Daly,,  that  promise  did  not  amount  to  an  acceptance,  or  render  the 
defendants  liable,  although  the  plaintiffs  had  discounted  the  bill  on 
the  faith  of  their  acceptance  ;  and  a  verdict  was  accordingly  taken  for 
the  defendants  on  the  first  issue,  leave  being  reserved  to  the  plaintiffs 
to  move  to  enter  a  verdict  for  them  for  £852  10s.  if  the  court  should 
be  of  a  contrary  opinion. 
On  the  25th  April, 

Kiiowles  moved  accordingly.  The  question  which  arises  in  this 
case  is,  whether  a  parol  promise  to  accept  a  bill  of  exchange  after- 
wards drawn,  on  the  faith  of  which  promise  the  bill  is  discounted, 
amounts  in  law  to  an  acceptance.  The  case  of  Pillans  v.  Van  Mierop  * 
is  in  effect  a  decision  that  it  does.  The  opinion  expressed  by  Lord 
Kenyon  in  Johnson  v.  Collings  is  undoubtedly  to  the  contrary,  but  in 
that  case  it  did  not  in  fact  appear  that  any  third  person  was  induced 
by  the  promise  to  discount  the  bill.  In  Miln  v.  Prest,^  Gibbs,  C.  J., 
laid  it  down  that  a  conditional  acceptance  is  as  effectual  as  an  absolute 
one,  if  the  condition  be  complied  with.  This,  however,  was  an  absolute 
promise,  and  could  not  be  repudiated,  any  more  than  in  Pillans  v. 
Van  Mierop.  The  rule  of  law  in  America  appears  to  be  more  com- 
prehensive than  would  seem  to  result  from  the  case  of  Johnson  v. 
Collings.  Mr.  Justice  Story  says,'  after  remarking  on  the  English 
cases  :  "  The  rule,  as  formerly  held,  always  included  the  qualification, 
that  the  paper  containing  the  promise  should  describe  the  bill  to  be 
drawn  in  terms  not  to  be  mistaken,  so  as  to  identify  and  distinguish 
it  from  all  others  ;  that  the  bill  should  be  drawn  within  a  reasonable 
time  after  the  paper  was  written  ;  and  that  it  should  be  received,  by 
the  person  taking  it,  upon  the  faith  of  the  promised  acceptance. 
....  Under  these  qualifications,  the  rule  seems  to  be  firmly  estab- 
lished in  America  upon  the  footing  of  the  old  authorities."  All  the 
requisites  represented  here  as  being  necessary  to  constitute  an  accept- 
ance appear  to  concur  in  this  case.  [Pabkj;,  B.  I  thought  this  point 
had  been  settled  by  Johnson  v.  Collings.  Your  proposition  would  lead 
to  an  extraordinary  state  of  things  ;  namely,  that  if  the  indorsee  paid 
the  bill  away  with  notice  of  the  promise  to  accept,  the  indorsee  might 
recover  against  the  acceptor,  but  if  not,  not ;  and  so  there  might  be 
several  indorsees  with  different  remedies.  We  will  take  a  short  time 
to  look  into  Mr.  Justice  Story's  work ;  as  far  as  the  English  authorities 
are  concerned,  I  have  always  understood  the  point  was  conclusively 
settled  by  Johnson  v.  Collings.  It  is  a  question  of  the  law-merchant, 
and  must  depend  on  the  authorities.]       Cur.  adv.  vult. 

1  3  Burr.  1663.  '  Holt,  N.  P.  C.  181 ;  4  Campb.  393. 

•  Story  on  Bills  of  Exchange,  §  249,  p.  274. 
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The  judgment  of  the  Court  was  now  delivered  by 

Paeke,  B.  The  point  reserved  by  my  Brother  Coltman  in  this 
case  was,  whether  a  parol  promise  to  accept  a  foreign  bill  of  exchange 
before  it  was  drawn  amounted  to  an  acceptance,  such  promise  having 
been  communicated  to  the  indorsees,  the  plaintiffs,  and  the  bill  having 
been  taken  by  them  on  the  faith  of  it.  The  learned  judge  thought 
not ;  and  we  agree  in  this  opinion,  and  think  there  should  be  no  rule. 

The  case  of  Pillans  v.  Van  Mierop  appears  to  be  the  authority  on 
which  the  doctrine,  that  a  person  can  be  bound  by  a  promise  to  accept 
a  future  bill,  is  rested.  It  is  not  quite  clear  from  the  report  of  that 
case  on  what  ground  the  defendant  was  held  liable  to  the  plaintiffs, 
the  drawers  ;  whether  on  his  special  contract  with  them  to  accept,  or 
as  actual  acceptor.  Some  of  the  judges  rest  his  liability  on  the 
ground  of  special  contract,  considering  that  the  doctrine  of  nudum 
pactum  does  not  apply  to  written  or  to  mercantile  contracts  ;  a  doctrine 
which  is  now  entirely  exploded.  Mr.  Justice  Yates,  as  well  as  Lord 
Mansfield,  expresses  an  opinion  that  he  was  liable,  on  the  authority  of 
the  cases  which  laid  it  down  that  an  acceptance  need  not  be  on  the  bill 
itself ;  not  adverting  to  the  distinction  between  existing  and  non- 
existing  bills.  In  Beawes's  Lex  Mercatoria,  p.  466,  pi.  112,  a  promise 
to  accept  is  apparently  put  on  the  ground  of  a  contract,  for  a  breach 
of  which  an  action  lies,  and  not  as  being  an  actual  acceptance.  In 
Pierson  v.  Dunlop,^  the  supposed  rule,  that  a  promise  to  honor  was 
equivalent  to  an  acceptance,  was  qualified  by  Lord  Mansfield  ;  and  he 
said  that  it  was  not,  unless  accompanied  with  circumstances  which 
might  induce  a  third  person  to  take  the  bill  by  indorsement ;  if  there 
were  such  circumstances,  it  might  amount  to  an  acceptance,  though 
the  answer  were  contained  in  a  letter  to  the  drawer.  His  Lordship 
was  then  speaking  of  a  promise  to  honor  an  existing  bill ;  a  doctrine 
which  is  not  now  disputed,  the  case  of  Wynne  v.  Raikes  having 
established  that  a  promise  to  the  drawer,  after  a  bill  is  drawn,  operates 
as  an  acceptance  in  favor  of  an  indorsee,  such  promise  having  not  only 
not  been  communicated  to  him,  but  made,  long  after  the  indorsement. 
In  this  state  of  the  authorities,  it  was  not  surprising  that  the  case  of 
Johnson  v.  Collings  decided  that  a  promise  to  accept  a  non-existing 
bill  was  no  acceptance.  Mr.  Justice  Le  Blanc  alludes  to  the  qualifi- 
cation by  Lord  Mansfield  of  the  previous  doctrine,  and  supposes  it 
to  be  meant  to  apply  to  non-existing  bills  only,  which  is  inaccurate  ; 
and  Lord  Kenyon  expresses  what  may  be  termed  a  strong  opinion, 
that  such  a  promise  would  not  amount  to  an  acceptance,  even  with 
the  qualification  that  the  bill  is  taken  on  the  faith  of  it. 

1  Cowp.  571. 
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This  opinion,  we  believe,  has  been  generally  acquiesced  in,  and  the 
doctrine  is  reasonable,  simple,  and  convenient.  For  reason  points  out 
that,  in  order  to  constitute  an  acceptance,  there  ought  to  be  a  bill  in 
existence  which  could  be  accepted  ;  and  to  hold  that  the  same  act 
would  be  an  acceptance  or  not,  according  to  the  subsequent  contin- 
gency of  the  holder  of  the  bill  having  notice  of  it,  would  introduce  a 
strange  anomaly  and  confusion  into  the  relation  of  the  parties  to  the 
bill,  the  drawee  being  an  acceptor  as  to  some  and  not  as  to  other 
indorsees.  No  subsequent  case  appears  to  have  cast  any  doubt  upon 
the  propriety  of  Lord  Kenyon's  dictum.  That  of  Lord  Chief  Justice 
Gibbs,  in  the  case  of  Miln  w.  Prest,  which  was  quoted  in  support  of 
this  application,  amounts,  according  to  the  report  in  4  Canipb.  393, 
merely  to  this,  that  the  authority  of  Johnson  v.  Ceilings  was  directly 
in  point,  there  being  no  evidence  of  any  communication  to  the  plain- 
tiff of  the  promise  to  accept.  The  report  in  Holt's  Nisi  Prius  Cases 
is  evidently  inaccurate. 

It  is  said,  however,  that  in  America  the  rule  is  otherwise  ;  and  if  it 
had  appeared  from  the  decisions  in  other  countries,  that  this  was  a  part 
of  the  law-merchant,  we  should  have  given  due  weight  to  them.  In 
different  countries,  however,  a  different  rule  seems  to  prevail ;  and, 
even  in  America,  it  appears  from  Mr.  Justice  Story's  book  on  Bills  of 
Exchange,  §  249,  p.  275,  that  in  order  to  constitute  an  acceptance  the 
promise  is  required  to  be  in  writing,  describing  the  bill  to  be  drawn 
in  terms  not  to  be  mistaken,  so  as  to  identify  it,  and  distinguish  it 
from  all  others,  and  that  the  bill  should  be  drawn  in  a  reasonable  time 
afterwards,  —  circumstances  which  do  not  occur  in  this  case. 

'^Ve  are  of  opinion  that  the  question  raised  in  this  case  does  not 
admit  of  such  a  degree  of  doubt  as  to  require  further  discussion,  and 
therefore  refuse  the  rule.  Mule  refused} 

1  Ex  parte  Bolton,  2  Deao.  537,  accord. 

The  rule  adopted  in  the  principal  case  applies  in  the  United  States  to  verbal 
promises  to  pay  non-existing  bills.  Kennedy  v.  Geddes,  8  Port.  263  ;  Mercantile  Bank 
V.  Cox,  38  Me.  500,  507  (semble) ;  Plumraer  v.  Lyman,  49  Me.  229 ;  Wilson  v.  Clem- 
ents, 8  Mass.  1,  111  (semble)  ;  Edson  v.  Fuller,  22  N.  H.  183,  188  (semble),  accord. 

Havens  v.  Griffin,  N.  Chip.  42,  contra. 

Conf.  Ontario  Bank  o.  Worthington,  12  Wend.  593,  598 ;  Mich.  Bank  ii.  Ely,  17 
Wend.  508,  510  i  Ulster  Co.  Bank  v.  McFarlan,  3  Dea.  553,  557.— Ed. 
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1856. 

[19  i-  20  Vict.  V.  57,  §  6.] 

No  acceptance  of  any  bill  of  exchange,  whether  inland  or  foreign,  made  after  the 
thirty-first  day  of  December,  one  thousand  eight  hundred  and  fifty-six,  shall  be  suffi- 
cient to  bind  or  charge  any  person,  unless  the  same  be  in  writing  on  such  bill,  or,  if 
there  be  more  than  one  part  of  such  bill,  on  one  of  the  said  parts,  and  signed  by  the 
acceptor  or  some  person  duly  authorized  by  hira.' 


1  No  person  within  this  State  shall  be  charged  as  an  acceptor  on  a  bill  of  exchange, 
unless  his  acceptance  shall  be  in  writing,  signed  by  himself  or  his  lawful  agent. 
2  N.  Y.  Rev.  Stat.  (6  ed.)  1160. 

The  New  York  Statute  has  teen  adopted  in  several  States  :  Rev.  Code  Ala. 
§  1840 ;  2  G.  &  C.  Ark.  Stat.  §  549 ;  2  Civ.  Code  Cal.  §  3193 ;  Gen.  Stat.  Kans.  u.  14, 
§  8;  Rev.  Stat.  Maine,  c.  32,  §  10;  1  Comp.  Laws,  Mich.  u.  31,  §  7;  Rev.  Stat. 
Minn.  c.  23,  §  6 ;  1  Wagn.  Stat.  Mo.  c.  18,  §  1 ;  Gen.  Laws  Oreg.  c.  48,  §  7  ;  1  Stat. 
Wis.  c.  60,  §7.— Ed. 

1878. 
[41  ^  42  Vict.  c.  13,  §  1.] 

Whereas  by  the  Mercantile  Law  Amendment  Act,  1856,  and  the  Mercantile  Law 
Amendment  Act  (Scotland),  1856,  it  is  enacted  that  "  no  acceptance  of  any  bill  of 
exchange,  whether  inland  or  foreign,  made  after  the  31st  day  of  December,  1856, 
shall  be  sufficient  to  bind  or  charge  an}'  person,  unless  the  same  be  in  writing  on 
such  bill,  or  if  there  be  more  than  one  part  of  such  bill  on  one  of  tlie  said  parts,  and 
signed  by  tlie  acceptor  or  some  person  duly  authorized  by  him." 

And  whereas  doubts  have  arisen  as  to  the  true  effect  and  intention  of  the  said 

'  enactment,  and  as  to  whether  the  signature  of  the  drawee  alone  can  constitute  a 

sufficient  acceptance  of  the  bill  so  as  to  satisfy  the  requirements  of  the  said  statute, 

and  it  is  expedient  that  the  meaning   of  the  said  enactment  should   be   further 

declared : 

Be  it  therefore  enacted  by  the  Queen's  Most  Excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons,  in  this 
present  Parliament  assembled,  and  by  the  authority  of  the  same,  as  follows  :  — 

An  acceptance  of  a  bill  of  exchange  is  not  and  shall  not  be  deemed  to  be  insuffi- 
cient under  the  provisions  of  the  said  statutes  by  reason  only  that  such  acceptance 
consists  merely  of  the  signature  of  the  drawee  written  on  such  bill. 


SECT.  II.]  COOLIDGE  ET  AL.   V.  PAYSON  ET  AL.  187 


COOLIDGE  AND  Othbks  v.  PAYSON  and  Othebs. 

In  the  Sxjpeeme  Court,  United  States,  Feb.  21,  1817. 

[Reported  in  2  Wheaton,  66.] 

This  cause  was  argued  by  Mr.  Swann,  for  the  plaintiff  in  error, 
and  by 

Mr.  Winder,  for  the  defendant. 

Mk.  Marshall,  C.  J.,  delivered  the  opinion  of  the  court. 

This  suit  was  instituted  by  Payson  &  Co.,  as  indorsees  of  a  bill  of 
exchange,  drawn  by  Cornthwaite  &  Cary,  payable  to  the  order  of  John 
Randall,  against  Coolidge  &  Co.,  as  the  acceptors. 

At  the  trial,  the  holders  of  the  bill,  on  which  the  name  of  John 
Randall  was  indorsed,  offered,  for  the  purpose  of  proving  the  indorse- 
ment, an  affidavit  made  by  one  of  the  defendants  in  the  cause,  in  order 
to  obtain  a  continuance,  in  which  he  referred  to  the  bill  in  terms 
which,  they  supposed,  implied  a  knowledge  on  his  part  that  the  plain- 
tiffs were  the  rightful  holders.  The  defendants  objected  to  the  bill's 
going  to  the  jury  without  further  proof  of  the  indorsement ;  but  the 
court  determined  that  it  should  go  with  the  affidavit  to  the  jury,  who 
might  be  at  liberty  to  infer  from  thence  that  the  indorsement  was 
made  by  Randall.  To  this  opinion  the  counsel  for  the  defendants  in 
the  Circuit  Court  excepted,  and  this  court  is  divided  on  the  question 
whether  the  exception  ought  to  be  sustained. 

On  the  trial,  it  appeared  that  Coolidge  &  Co.  held  the  proceeds  of 
part  of  the  cargo  of  the  "  Hiram,"  claimed  by  Cornthwaithe  &  Cary, 
which  had  been  captured  and  libelled  as  lawful  prize.  The  cargo  had 
been  acquitted  in  the  District  and  Circuit  Courts,  but  from  the  sen- 
tence of  acquittal  the  captors  had  appealed  to  this  court.  Pending  the 
appeal,  Cornthwaite  &  Co.  transmitted  to  Coolidge  &  Co.  a  bond  of 
indemnity,  executed  at  Baltimore  with  scrolls  in  the  place  of  seals, 
and  drew  on  them  for  $2,700.  This  bill  was  also  payable  to  the  order 
of  Randall,  and  indorsed  by  him  to  Payson  &  Co.  It  was  presented 
to  Coolidge  &  Co.,  and  protested  for  non-acceptance.  After  its  pro- 
test, Coolidge  &  Co.  wrote  to  Cornthwaithe  &  Cary  a  letter,  in  which, 
after  acknowledging  the  receipt  of  a  letter  from  them,  with  the 
bond  of  indemnity,  they  say,  "  This  bond,  conformably  to  our  laws 
is  not  executed  as  it  ought  to  be ;  but  it  may  be  otherwise  in  your 
State.  It  will  therefore  be  necessary  to  satisfy  us  that  the  scroll  is 
usual  and  legal  with  you  instead  of  a  seal.  We  notice  no  seal  to  any 
of  the  signatures."      "We  shall  write  our  friend  Williams  by  this 
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mail,  and  will  state  to  him  our  ideas  respecting  the  bond,  which  he 
will  probably  determine.  If  Mr.  W.  feels  satisfied  on  this  point,  he 
will  inform  you,  and  in  that  case  your  draft  for  $2,000  will  be 
honored." 

On  the  same  day,  Coolidge  &  Co.  addressed  a  letter  to  Mr.  Williams, 
in  which,  after  referring  to  him  the  question  respecting  the  legal  obli- 
gation of  the  scroll,  they  say,  "  You  know  the  object  of  the  bond,  and, 
of  course,  see  the  propriety  of  our  having  one  not  only  legal,  but 
signed  by  sureties  of  unquestionable  responsibility,  respecting  which 
we  shall  wholly  rely  on  your  judgment.  You  mention  the  last  surety 
as  being  responsible  :  what  think  you  of  the  others  ?  " 

In  his  answer  to  this  letter,  Williams  says  :  "  I  am  assured  that  the 
bond  transmitted  in  my  last  is  sufficient  for  the  purpose  for  which  it 
was  given,  provided  the  parties  possess  the  means;  and  of  the  last 
signer,  I  have  no  hesitation  in  expressing  my  firm  belief  of  his  being 
able  to  meet  vthe  whole  amount  himself.  Of  the  principals,  I  cannot 
speak  with  so  much  confidence,  not  being  well  acquainted  with  their 
resources.  Under  all  circumstances,  I  should  not  feel  inclined  to 
withhold  from  them  any  portion  of  the  funds  for  which  the  bond  was 
given." 

On  the  day  on  which  this  letter  was  written,  Cornthwaite  &  Gary 
called  on  Williams  to  inquire  whether  he  had  satisfied  Coolidge  &  Co. 
respecting  the  bond.  Williams  stated  the  substance  of  the  letter  he 
had  written,  and  read  to  him  a  part  of  it.  One  of  the  firm  of  Payson 
&  Co.  also  called  on  him  to  make  the  same  inquiry,  to  whom  he  gave 
the  same  information,  and  also  read  from  his  letter-book  the  letter  he 
had  written. 

Two  days  after  this,  the  bill  in  the  declaration  mentioned  was  drawn 
by  Cornthwaite  &  Cary,  and  paid  to  Payson  &  Co.  in  part  of  the  pro- 
tested bill  of  $2,700,  by  whom  it  was  presented  to  Coolidge  &  Co., 
who  refused  to  accept  it,  on  which  it  was  protested,  and  this  action 
brought  by  the  holders. 

On  this  testimony,  the  counsel  for  the  defendants  insisted  that  the 
plaintiffs  were  not  entitled  to  a  verdict ;  but  the  court  instructed  the 
jury  that,  if  they  were  satisfied  that  Williams,  on  the  application  of 
the  plaintiffs,  made  after  seeing  the  letter  from  Coolidge  &  Co.  to 
Cornthwaite  &  Cary,  did  declare  that  he  was  satisfied  with  the  bond 
referred  to  in  that  letter,  as  well  with  respect  to  its  execution  as  to  the 
sufficiency  of  the  obligors  to  pay  the  same ;  and  that  the  plaintiffs,  upon 
the  faith  and  credit  of  the  said  declaration,  and  also  of  the  letter  to 
Cornthwaithe  &  Cary,  and  without  having  seen  or  known  the  contents 
of  the  letter  from  Coolidge  &  Co.  to  Williams,  did  receive  and  take 
the  bill  in  the  declaration  mentioned,  they  were  entitled  to  recover  iu 
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the  present  aciion  ;  and  that  it  was  no  legal  objection  to  such  recovery 
that  the  promise  to  accept  the  present  bill  was  made  to  the  drawers 
thereof,  previous  to  the  existence  of  such  bill,  or  that  the  bill  had  been 
taken  in  part-payment  of  a  pre-existing  debt,  or  that  the  said  Wil- 
liams, in  making  the  declarations  aforesaid,  did  exceed  the  private 
instructions  given  to  him  by  Coolidge  &  Co.,  in  their  letter  to  him. 

To  this  charge,  the  defendants  excepted.  A  verdict  was  given  for 
the  plaintiffs,  and  judgment  rendered  thereon,  which  judgment  is  now 
before  this  court  on  a  writ  of  error. 

The  letter  from  Coolidge  &  Co.  to  Cornthwaite  &  Cary  contains  no 
reference  to  their  letter  to  Williams  which  might  suggest  the  necessity 
of  seeing  that  letter,  or  of  obtaining  information  respecting  its  con- 
tents. They  refer  Cornthwaite  &  Cary  to  "Williams,  not  for  the  in- 
structions they  had  given  him,  but  for  his  judgment  and  decision  on 
the  bond  of  indemnity.  Under  such  circumstances,  neither  the  draw- 
ers nor  the  holders  of  the  bill  could  be  required  to  know,  or  could  be 
affected  by,  the  private  instructions  given  to  Williams.  It  was  enough 
for  them,  after  seeing  the  letter  from  Coolidge  &  Co.  to  Cornthwaite 
&  Cary,  to  know  that  Williams  was  satisfied  with  the  execution  of  the 
bond  and  the  sufficiency  of  the  obligors,  and  had  informed  Coolidge 
&  Co.  that  he  was  so  satisfied. 

This  difficulty  being  removed,  the  question  of  law  which  ai-ises  from 
the  charge  given  by  the  court  to  the  jury  is  this :  Does  a  promise  to 
accept  a  bill  amount  to  an  acceptance  to  a  person  who  has  taken  it  on 
the  credit  of  that  promise,  although  the  promise  was  made  before  the 
existence  of  the  bill,  and  although  it  is  drawn  in  favor  of  a  person 
who  takes  it  for  a  pre-existing  debt? 

In  the  case  of  Pillans  and  Rose  v.  Van  Mierop  and  Hopkins,^  the 
credit  on  which  the  bill  was  drawn  was  given  before  the  promise  to 
accept  was  made,  and  the  promise  was  made  previous  to  the  existence 
of  the  bill.  Yet  in  that  case,  after  two  arguments,  and  much  consid- 
eration, the  Court  of  King's  Bench  (all  the  j  iidges  being  present  and  con- 
curring in  opinion)  considered  the  promise  to  accept  as  an  acceptance. 

Between  this  case  and  that  under  the  consideration  of  the  court, 
no  essential  distinction  is  perceived.  But  it  is  contended  that  the 
authority  of  the  case  of  Pillans  and  Rose  v.  Van  Miei'op  and  Hopkins 
is  impaired  by  subsequent  decisions. 

In  the  case  of  Pierson  v.  Dunlop  et  al.,^  the  bill  was  drawn  and 
presented  before  the  conditional  promise  was  made  on  which  the  suit 
was  instituted.  Although,  in  that  case,  the  holder  of  the  bill  recovered 
as  on  an  acceptance,  it  is  supposed  that  the  principles  laid  down  by 

1  3  Burr.  1663.  ^  Cowp.  571. 


190  COOLIDGE   ET   AL.   V.    PATSON   ET  AL.  [CHAP.    II, 

Lord  Mansfield,  in  delivering  his  opinion,  contradict  those  laid  down  in 
Pill.ins  and  Rose  v.  Van  Mierop  and  Hopkins.  His  Lordship  observes, 
"  It  has  been  truly  said,  as  a  general  rule,  that  the  mere  answer  of  a 
merchant  to  the  drawer  of  a  bill,  saying  '  he  will  duly  honor  it,'  is  no 
acceptance,  unless  accompanied  with  circumstances  which  may  induce 
a  third  person  to  take  the  bill  by  indorsement  ;  but,  if  there  are  any 
such  circumstances,  it  may  amount  to  an  acceptance,  though  the  an- 
swer be  contained  in  a  letter  to  the  drawer." 

]f  the  case  of  Pillans  and  Rose  v.  Van  Mierop  and  Hopkins  had  been 
understood  to  lay  down  the  broad  principle  that  a  naked  promise  to 
accept  amounts  to  an  acceptance,  the  case  of  Pierson  v.  Dunlop  cer- 
tainly narrows  that  principle  so  far  as  to  require  additional  circum- 
stances jjroving  that  the  person  on  whom  the  bill  was  drawn  was 
bound  by  his  promise,  either  because  he  had  funds  of  the  drawer  in 
bis  hands,  or  because  his  letter  had  given  credit  to  the  bill,  and  induced 
a  third  person  to  take  it. 

It  has  been  argued  that  those  circumstances  to  which  Lord  Mans- 
field alludes  must  be  apparent  on  the  face  of  the  letter.  But  the 
court  can  perceive  no  reason  for  this  opinion.  It  is  neither  warranted 
by  the  words  of  Lord  Mansfield,  nor  by  the  circumstances  of  the  case 
in  which  he  used  them.  "  The  mere  answer  of  a  merchant  to  the 
drawer  of  a  bill,  saying  he  will  duly  honor  it,  is  no  acceptance  unless 
accompanied  with  circumstances,"  &c.  The  answer  must  be  "accom- 
panied with  circumstances  ; "  but  it  is  not  said  that  the  answer  must 
contain  those  circumstances.  In  the  case  of  Pierson  v.  Dunlop,  the 
answer  did  not  contain  those  circumstances.  They  were  not  found  in 
the  letter,  but  were  entirely  extrinsic.  Nor  can  the  court  perceive  any 
reason  for  distinguishing  between  circumstances  which  appear  in  the 
letter  Containing  the  promise,  and  those  which  are  derived  from  other 
sources.  The  great  motive  for  construing  a  promise  to  accept,  as  an 
acceptance,  is  that  it  gives  credit  to  the  bill,  and  may  induce  a  third 
person  to  take  it.  If  the  letter  be  not  shown,  its  contents,  whatever 
they  may  be,  can  give  no  credit  to  the  bill;  and,  if  it  be  shown,  an 
absolute  promise  to  accept  will  give  all  the  credit  to  the  bill  which  a 
full  confidence  that  it  will  be  accepted  can  give  it.  A  conditional 
promise  becomes  absolute  when  the  condition  is  performed. 

In  the  case  of  Mason  v.  Hunt,^  Lord  Mansfield  said :  "  There  is  no 
doubt  but  an  agreement  to  accept  may  amount  to  an  acceptance ;  and 
it  may  be  couched  in  such  words  as  to  put  a  third  person  in  a  better 
condition  than  the  drawee.  If  one  man,  to  give  credit  to  another, 
makes  an  absolute  promise  to  accept  his  bill,  the  drawee,  or  any  other 

1  Doug.  296. 
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person,  may  show  such  promise  upon  the  exchange,  to  get  credit,  and 
a  third  person,  who  should  advance  his  money  upon  it,  would  have 
nothing  to  do  with  the  equitable  circumstances  which  might  subsist 
between  the  drawer  and  acceptor." 

What  is  it  that  "the  drawer,  or  any  other  person,  may  show  upon 
the  exchange  "  ?  It  is  the  promise  to  accept,  —  the  naked  promise. 
The  motive  to  this  promise  need  not,  and  cannot  be  examined.  The 
promise  itself,  when  shown,  gives  the  credit ;  and  the  merchant  who 
makes  it  is  bound  by  it. 

The  cases  cited  from  Cowper  and  Douglass  are,  it  is  admitted,  cases 
in  which  the  bill  is  not  taken  for  a  pre-existing  debt,  but  is  purchased 
on  the  credit  of  the  promise  to  accept.  But,  in  the  case  of  Pillans  v. 
Van  Mierop,  the  credit  was  given  before  the  promise  was  received  or 
the  bill  drawn  ;  and  in  all  cases  the  person  who  receives  such  a  bill  in 
payment  of  a  debt  will  be  prevented  thereby  from  taking  other  means 
to  obtain  the  money  due  to  him.  Any  ingredient  of  fraud  would  un- 
questionably affect  the  whole  transaction  ;  but  the  mere  circumstance 
that  the  bill  was  taken  for  a  pre-existing  debt  has  not  been  thought 
sufficient  to  do  away  the  effect  of  a  promise  to  accept. 

In  the  case  of  Johnson  et  al.  v.  Collins,  Lord  Kenyon  shows  much 
dissatisfaction  with  the  previous  decisions  on  this  subject ;  but  it  is 
not  believed  that  the  judgment  given  in  that  case  would,  even  in 
England,  change  the  law  as  previously  established.  In  the  case  of 
Johnson  v.  Collins,  the  promise  to  accept  was  in  a  letter  to  the  drawer, 
and  is  not  stated  to  have  been  shown  to  the  indorsee.  Consequently, 
the  bill  does  not  appear  to  have  been  taken  on  the  credit  of  that  prom- 
ise. It  was  a  mere  naked  promise,  unaccompanied  with  circumstances 
which  might  give  credit  to  the  bill.  The  counsel  contended  that  this 
naked  promise  amounted  to  an  acceptance  ;  but  the  court  determined 
otherwise.  In  giving  his  opinion,  Le  Blanc,  J.,  lays  down  the  rule  in 
the  words  used  by  Lord  Mansfield,  in  the  case  of  Pierson  v.  Dunlop  ; 
and  Lord  Kenyon  said  that  "  this  was  carrying  the  doctrine  of  implied 
acceptances  to  the  utmost  verge  of  the  law ;  and  he  doubted  whether 
it  did  not  even  go  beyond  it."  In  Clarke  et  al.  v.  Cock,*  the  judges  again 
express  their  dissatisfaction  with  the  law  as  established,  and  their 
regret  that  any  other  act  than  a  wiitten  acceptance  on  the  bill  had 
ever  been  deemed  an  acceptance.  Yet  they  do  not  undertake  to  over- 
rule the  decisions  which  they  disapprove.  On  the  contrary,  in  that 
case,  they  unanimously  declared  a  letter  to  the  drawer  promising  to 
accept  the  bill,  which  was  shown  to  the  person  who  held  it,  and  took 
it  on  the  credit  of  that  letter,  to  be  a  virtual  acceptance.    It  is  true,  in 

1  4  East,  67. 
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the  case  of  Clark  v.  Cock,  the  bill  was  made  before  the  promise  was 
given,  and  the  judges,  in  their  opinions,  use  some  expressions  which 
indicate  a  distinction  between  bills  drawn  before  and  after  the  date  of 
the  promise  ;  but  no  case  has  been  decided  on  this  distinction  ;  and,  in 
Pillans  and  Rose  v.  Van  Mierop  and  Hopkins,  the  letter  was  written 
before  the  bill  was  drawn. 

The  court  can  perceive  no  substantial  reason  for  this  distinction. 
The  prevailing  inducement  for  considering  a  promise  to  accept  as  an 
acceptance  is  that  credit  is  thereby  given  to  the  bill.  Now  this  credit 
is  given  as  entirely  by  a  letter  written  before  the  date  of  the  bill  as  by 
one  written  afterwards. 

It  is  of  much  importance  to  merchants  that  this  question  should  be 
at  rest.  Upon  a  review  of  the  cases  which  are  reported,  this  court  is  of 
opinion  that  a  letter  written  within  a  reasonable  time  before  or  after 
the  date  of  a  bill  of  exchange,  describing  it  in  terms  not  to  be  mis- 
taken, and  promising  to  accept  it,  is,  if  shown  to  the  person  who  after- 
wards takes  the  bill  on  the  credit  of  the  letter,  a  virtual  acceptance 
binding  the  person  who  makes  the  promise.  This  is  such  a  case. 
There  is,  therefore,  no  error  in  the  judgment  of  the  Circuit  Court ; 
and  it  is  affirmed  with  costs.'-  Judgment  affirmed.^ 

1  The  same  point  was  held  by  Gibbs,  C.  J.,  in  Miln  v.  Prest,  1  Holt,  Rep.  181. 

2  "It  is  perhaps  to  be  lamented  that  the  doctrine  of  such  virtual  acceptance  ever 
was  established;  and,  if  the  question  had  been  entirely  new,  I  am  well  satisfied  that 
it  would  not  have  been  recognized  as  fit  to  be  promulgated  by  that  court,  it  being  at 
once  unsound  in  policy  and  full  of  inconvenience.  But  the  Supreme  Court  yielded, 
as  did  the  judge,  who  decided  that  case  in  the  Circuit  Court,  to  what  seemed  at  that 
time  the  true  result  of  the  English  authorities  upon  an  important  practical  commer- 
cial question  "  Per  Story,  J.,  Wildes  v.  Savage,  1  Story,  27.  See  also  Greele  «. 
Parker,  5  Wend.  419,  per  Walworth,  C. ;  Espy  u.  Cinn.  Bank,  18  Wall.  620.  But 
conf.  Russell  u.  Wiggin,  2  Story,  22y,  where  Story,  J.,  uses  the  following  language  : 
"I  siiy  it  would  be  no  matter  of  surprise  to  me  that  the  courts  of  England  should, 
whenever  the  question  shall  again  arise,  go  back  to  the  doctrine  of  Lord  Mansfield 
in  Pillans  v.  Van  Mierop  (3  Burr.  1663),  and  Pierson  v.  Dunlop  (Cowp.  R.  571),  as 
founded  in  a  wholesome,  nay,  necessary  justice,  to  prevent  gross  frauds,  and  manifest 
and  irretrievable  mischief  in  the  intercourse  of  the  commercial  world."  The  doc- 
trine of  the  principal  case  has  been  universally  followed  in  the  United  States. 

Payson  <;.  CooUdge,  2  Gall.  233;  Ue  Tnstett  v.  Crnusillat,  2  Wash.  C.  C.  132; 
Rimsdyk  v.  Kane,  1  Gall.  630  {senille) ;  Ogden  w.  Gillingham,  1  Baldw.  38;  Bayard 
u.  Lathy,  2  McL.  462  ;  Naglee  v.  Lyraan,  14  Cal  450  (statutory);  Beach  (^.  State 
Bank,  2  Ind.  488  (senible) ;  Gates  v.  Parker,  43  Me.  544  ;  Mcluni  v.  Smith,  1  Hall,  L. 
J.  486  ;  Banorgee  v.  Hovey,  5  Mass.  11,  2.3,  29,  38  [semUe) ;  Storer  v.  Logan,  9  Ma=3. 
55;  Carnegie  v.  Jlorrison,  2  Met.  -381,  406  (semhie)  ;  Central  Bank  u.  Ricliards,  109 
Mass.  413  ;  Lathrop  u.  Harlow,  23  Mo  209  (statutory)  ;  Goodricli  u.  Gordon,  15 
Johns.  6  ;  Parker  v.  Greele,  2  Wend.  545  ;  5  Wend.  414,  a.  c. ;  Mich.  Bank  v.  Ely,  17 
Wend.  508  (statutory) ;  Burns  v.  Rowland,  40  Barb.  368  ;  Barney  w.  Worthington,  37 
N.  Y.  112;  Johnson  v.  Clark,  39  N.  Y.  216;   Merch.  Bank  u.  Cardozo,  35  N.  Y. 
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SPAULDING  V.  ANDREWS. 
In  the  Supreme  Coukt,  Pennsylvania,  1864. 

[Reported  in  48  Pennsylvania  Reports,  411.] 

This  was  an  action  of  assumpsit,  by  Emanuel  Andrews,  indorsee  of 
Asa  Oliver,  against  H.  C.  Spaulding. 

The  plaintiff  declared  on  a  parol  acceptance  by  defendant  of  an 
inland  bill  of  exchange,  drawn  by  Z.  H.  Lambert,  on  the  plaintiff.  May 
10,  1861,  at  four  months,  for  $174.49,  to  which  the  defendant  pleaded 
non  assumpsit  payment,  payment  with  leave,  and  set-off,  and  in  which 
there  was  a  verdict  and  judgment  for  plaintiff.  The  case  is  fully 
stated  in  the  opinion  of  the  court. 

George  W.  Youngman,  for  plaintiff  in  error. 

a.  p.  Allen  and  J.  W.  Wood,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered,  March  6,  1865,  by 

Strong,  J.  The  plaintiff  in  error  was  sued  by  an  indorsee,  upon  an 
alleged  parol  acceptance  of  an  inland  bill.  The  evidence  of  acceptance 
was,  th.at  soon  after  the  bill  was  drawn,  the  payee,  who  was  then  the 
holder,  presented  it  for  acceptance,  and  received  for  answer  from 
Spaulding,  the  drawee,  that  it  was  contrary  to  his  mode  of  business  to 
accept  a  draft.  When  told  what  the  payee  wished  to  do  with  the  bill, 
and  urged  to  accept  it  in  writing,  Spaulding  replied  that  it  was  not  his 
custom  to  accept  in  writing,  his  word  was  as  good  as  writing,  and  that 
the  draft  would  undoubtedly  be  paid  at  its  maturity.  Soon  after, 
when  again  applied  to  for  an  acceptance  in  writing,  he  replied,  "  The 
draft  would  be  paid  at  maturity.  You  know  me,  and  you  may  rely 
upon  it,  the  draft  will  be  paid  ;  it  will  certainly  be  paid  at  maturity  ; " 

Sup'r  C.  102;   Molson  Bank  v.  Howard,  40  N.  Y.  Sup'r  C.  15;  Steman  «.  Harrison, 
42  Pa.  49;  Kendrick  !.-.  Campbell,  1  Bail.  522  {semble). 

See  opinions  of  English  counsel,  2  Story,  219,  220,  contra. 

The  rule  announced  in  the  principal  case  was  recognized  also  in  Wilson  v.  Clem- 
ents, 3  Mass.  1,  when  the  bill  was  not  drawn  within  a  reasonable  time  —  in  Lewis  v. 
Kramer,  3  Md.  265;  M'Evers  v.  Johnson,  10  Johns.  207,  where  the  promise  was  not 
commmiicated  to  the  plaintiff  —  in  Wildes  v.  Savage,  1  Story,  22,  where  Story,  J., 
thought  that  the  rule  did  not  apply  to  bills  payable  at  or  after  sight ;  but  see 
Ulster  Bank  v.  McFarlan,  3  Den.  553  ;  Merch.  Bank  v.  Cardozo,  40  N.  Y.  Sup'r  C. 
15,  contra.  In  Boyce  v.  Edwards,  4  Pet.  110;  Cassel  v.  Dows,  1  Blatchf.  335; 
Von  Phul  u.  Sloiin,  2  Rob.  (La.)  148;  Carr.  Bank  v.  Tayleur,  16  La.  490;  Yalle  v. 
Cerrfi',  36  Mo.  675,  where  letters  containing  a  general  authority  to  draw  bills  were 
held  to  contain  an  insufiicient  description  of  the  bills  to  be  drawn ;  but  see  Nelson 
V.  Nat.  Bank,  48  III.  36;  Bissell  v.  Lewis,  4  Mich.  450. —In  Ulster  Bank  v.  McFar- 
lan, 3  Den.  553,  where  the  authority  of  the  drawee  was  exceeded ;  but  compare 
Burns  u.  Rowland,  40  Barb.  368.  — Ed. 

13 
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adding,  "he  had  a  running  account  with  the  drawer,  and  there  would 
be  funds  in  his  hands  before  the  draft  matured."  When  first  applied 
to,  he  also  said,  "  he  would  take  a  memorandum  of  the  dr.aft  and  place 
it  to  the  account  of  Lambert"  (the  drawer).  After  this  evidence  had 
been  given,  the  court  permitted  the  draft  to  be  laid  before  the  jury, 
and  instructed  them  that  if  they  believed  Spaulding  promised  to  pay 
the  draft  at  maturity,  the  plaintiff  (who  became  an  indorsee  after  this 
alleged  parol  acceptance)  was  entitled  to  recover.  In  all  this  there  is 
no  error  of  which  the  plaintiff  in  error  can  complain.  That  a  parol 
acceptance  of  a  bill  is  binding  upon  the  acceptor,  in  all  cases  not  regu- 
lated by  statute,  is  beyond  doubt ;  and  that  a  promise  to  pay  a  draft 
when  it  shall  mature  is  an  acceptance,  is  equally  certain.  Nor  can  it 
be  doubted  that  the  evidence  of  acceptance  in  this  case  was  exceed- 
inglj'  strong  and  unimpeached. 

It  is  said  that,  even  if  there  was  a  promise  to  pay  the  draft,  there 
was  no  promise  to  Andrews,  who  obtained  it  after  the  acceptance. 
But  an  acceptance  is  a  promise  to  pay  to  any  one  who  may  thereafter 
become  the  holder.  And  the  legal  effect  is  the  same,  whether  it  be  in 
parol  or  in  writing.  Nor  does  it  make  any  difference  when  a  parol 
acceptance  is  given,  if  it  be  after  the  bill  is  drawn.  It  enures  to  the 
benefit  of  all  parties  to  the  bill.  It  may  be  given  to  the  drawer  or  any 
other  party  to  the  bill,  after  it  has  been  indorsed  away,  and  even  after 
it  has  become  due.  It  may  even  be  given  to  a  person  by  whose  direc- 
tion and  on  whose  account  the  bill  was  drawn,  though  he  be  no  party 
to  the  bill,  and  although  the  bill  had  been  previously  indorsed.  See 
Byles  on  Bills,  147-8,  and  cases  cited,  especially  Pairlee  v.  Herring.' 
If  a  bill  comes  into  a  man's  hands  with  a  parol  acceptance,  though  he 
docs  not  know  of  that  acceptance,  he  may  avail  himself  of  it  after- 
wards when  it  comes  to  his  knowledge.  If  not,  then  he  has  not  all 
the  advantages  previous  holders  had. 

Of  course,  if  there  was  an  acceptance  of  the  bill,  it  was  not  a 
promise  to  pay  the  debt  of  another.  The  acceptor  is  the  primary 
debtor,  and  the  Statute  of  Frauds  does  not  require  his  engagement  to 
be  in  writing.  Judgment  affirmed.'^ 

1  3  Bing.  625. 

2  Conf .  Fairlee  v.  Herring,  3  Bing.  625 ;  Jones  v.  Council  Bluffs  Bank,  34  111.  313, 
where  the  defendant  was  held  liable  as  acceptor,  although  the  verbal  promise  to 
accept  the  bill  was  made  to  the  drawer  after  the  bill  had  been  negotiated  to  the 
plalntifE.  —  Ed. 
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EXCHANGE    BANK  OP    ST.  LOUIS   v.   GEORGE  W.  RICE 

AND  Another. 

In  thb  Supreme  Court  of  Judicature,  Massachusetts, 
November,  1867. 

[Reported  in  98  Massachusetts  Reports,  288.] 

Gray,  J.  The  plaintiffs  in  this  action  seek  to  recover  the  amount 
of  a  bill  of  exchange  for  $3,300.  The  material  facts  appearing  by  the 
report  of  the  judge,  before  w  horn  (a  trial  by  jury  having  been  waived) 
the  case  was  tried  in  the  Superior  Court,  are  as  follows  :  — 

The  bill  was  drawn  by  John  P.  Hill,  at  St.  Louis,  on  the  8th  of 
March,  1865,  upon  the  defendants  at  Boston,  "  against  twelve  bales  of 
cotton  "  (as  was  stated  in  a  memorandum  at  the  foot  of  the  bill),  and 
payable  in  thirty  days  from  date  to  the  order  of  Pitman  &  Co.,  and 
on  the  day  of  its  date  was  discounted  by  the  plaintiffs  and  indorsed 
to  them  by  the  payees.     On  the  same  day.  Hill  wrote  to  the  defend- 
ants, informing  them  of  the  drawing  of  the  bill  and  the  forwarding  of 
the  cotton.     On  the  14th  of  March  the  defendants  wrote  in   reply, 
saying :  "  Your  shipment  of  twelve  bales  of  cotton  will  receive  due 
attention.     Bill  of  lading  not  at  hand.     Your  draft  for  $3,300  is  ex- 
cessive, particularly  as  we  shall  have  no  margin  on  previous  ship- 
ments as  the  market  now  looks.     We  will  honor  the  same,  but  shall 
expect  you,  on  receipt  of  this,  to  make  us  shipment  of  cotton  to  cover 
the  margin."     On  the  15th  of  March,  the  bill  was  presented  by  the 
plaintiffs  to  the  defendants,  and  noted  for  non-acceptance,  and  the 
defendants  wrote  to  Hill  that  this  had  been  done  because  they  had 
received  no  bill  of  lading,  and  added,  "  When  bill  of  lading  is  re- 
ceived, will  accept  draft."     The  bill  of  lading  was  in  terms  for  the 
delivery  of  the  twelve  bales  to  the  defendants  or  order,  and  was  sent 
on  the  12th  and  received  by  them  on  the  17th  of  March.     The  de- 
fendants, on  the  same  day,  wrote  to  Hill  and  to  Pitman  &  Co.  that 
they  should  not  honor  the  bill  unless  additional  cotton  should  be  sent 
them  to  meet  unaccepted  bills,  and  informed  Pitman  &  Co.  that  they 
had  telegraphed  to  Hill ;  and  on  the  same  day  Pitman  &  Co.  wrote 
to  the   defendants  that  thej'  were  advised  of  the  protest  for  non- 
acceptance  of  this  bill.     On  the  22d  of  March,  the  defendants'  letter 
of  March  15  was  shown  by  Pitman  &  Co.  to  the  plaintiffs,  who  pro- 
cured of  them  the  letter  and  the  duplicate  bill  of  lading,  and  on  the 
27th  of  March  again  presented  the  bill,  with  these  documents,  to  the 
defendants,  and  protested  it  for  non-acceptance,  and  on  the  10th  of 
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April  for  non-payment.  The  defendants  subsequently  received  the 
cotton,  sold  it,  and  credited  Hill  with  the  amount  in  general  account. 

The  judge  found,  as  matter  of  fact,  that  the  plaintiffs,  in  discount- 
ing the  bill,  relied  on  the  memorandum  thereon,  as  well  as  on  the 
names  of  the  parties  thereto  ;  and  held,  as  matter  of  law,  that  the 
defendants  by  their  letter  of  March  15,  whether  taken  by  itself  or  in 
connection  with  the  whole  correspondence,  absolutely  promised  to 
accept  the  bill  when  the  bill  of  lading  should  be  received  ;  and  that 
upon  the  receipt  of  the  bill  of  lading  the  defendants  became  liable  as 
acceptors  of  the  bill,  and  gave  judgment  for  the  plaintiffs  for  the 
amount  thereof,  with  interest.     The  defendants  alleged  exceptions. 

It  has  long  been  well  settled,  though  it  has  often  been  regretted 
that  it  should  not  originally  have  been  held  otherwise,  that,  in  the 
absence  of  any  statute  prescribing  a  different  rule,  the  acceptance  of 
a  bill  of  exchange  need  not  be  by  writing  upon  the  bill  itself,  but  that 
a  separate  written  or  even  oral  promise  by  the  drawee  to  the  holder 
binds  the  drawee  as  an  acceptance  which  he  is  estopped  to  deny. 
Williinson  v.  Lutwidge,^  Lumley  v.  Palmer,  Ward  v.  Allen,^  Wells  v. 
Brigham.'  It  is  equally  well  settled  that  an  acceptance,  otherwise 
sufficient,  is  not  the  less  so  by  reason  of  a  previous  refusal  to  accept 
and  protest  for  non-acceptance.  Grant  v.  Shaw.^  And  an  acceptance 
may  be  conditional,  and  become  absolute  when  the  condition  is  per- 
formed. Coolidge  V.  Payson,  United  States  v.  Bank  of  the  Metropo- 
lis,^ Grant  v.  Shaw." 

Under  what  circumstances,  a  promise  to  accept,  contained  in  a 
letter  to  the  drawer,  will  enure  as  .'in  acceptance  to  the  benefit  of  the 
holder,  is  a  question  upon  which  thei'e  has  been  a  divergence  between 
the  English  and  American  courts  since  the  time  of  Lord  Mansfield. 

Where  drawees  were  sought  to  be  charged  as  acceptors  of  a  bill  of 
exchange  by  reason  of  a  letter  from  them  to  the  plaintiffs  to  whom 
the  bill  had  been  previously  indorsed,  Lord  Mansfield  said,  "  It  has 
been  truly  said  as  a  general  rule  that  the  mere  answer  of  a  merchant 
to  the  drawer  of  a  bill,  saying  he  will  duly  honor  it,  is  no  acceptance, 
unless  accompanied  with  circumstances  which  may  induce  a  third 
person  to  take  the  bill  by  indorsement."  Pierson  v.  Dunlop.'  And 
in  an  action  against  the  drawees  as  acceptors  on  a  promise  to  accept 
in  a  letter  written  to  the  drawer  before  the  drawing  of  the  bill  sued 
on,  he  said  :  "  There  is  no  doubt  but  an  agreement  to  accept  may 
amount  to  an  acceptance,  and  it  may  be  couched  in  such  words  as  to 
put  a  third  person  in  a  better  position  than  the  drawer.     If  a  man,  to 

1  1  Stra.  G48.  2  2  Met.  C3.  3  6  Cush.  6. 

4  16  Mass.  344.  6  15  Pet.  394,  395.  «  16  Mass.  344. 

'  Cowp.  573,  674. 
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give  credit  to  another,  makes  an  absolute  promise  to  accept  his  bill, 
the  drawer  or  any  other  person  may  show  such  promise  upon  the  ex- 
change to  get  credit,  and  a  third  person,  who  should  advance  his 
money  upon  it,  would  have  nothing  to  do  with  the  equitable  circum- 
stances which  might  arise  between  the  drawer  and  acceptor."  Mason 
V.  Hunt.^     See  also  Pillans  v.  Van  Mierop.'' 

These  cases  were  formerly  supposed  to  have  settled  the  rule  in 
England  to  be  that  a  promise  to  accept  even  a  bill  not  yet  drawn 
would  sustain  an  action  by  one  who  afterwards  took  the  bill  on  the 
credit  of  the  promise.  Beawes's  Lex  Merc.  Bills  of  Exchange,  pi.  112  ; 
Kyd  on  Bills  (1st  Am.  ed.),  72,  74;  Byles  on  Bills  (6th  ed.),  145. 
But  from  the  time  of  Lord  Kenyon  the  tendency  of  the  English  de- 
cisions has  been  to  hold  any  promise  to  accept  a  non-existing  bill  of 
exchange  insufficient  to  support  an  action  by  an  indorsee  of  the  bill. 
Johnson  v.  Collings  ;  Mc  parte  Bolton  ; "  opinions  of  English  counsel 
in  2  Story,  219,  220 ;  Bank  of  Ireland  v.  Archer. 

On  the  other  hand,  in  the  case  of  a  promise  to  accept  a  bill  already 
drawn,  the  later  decisions  in  England  have  established  the  rule  there 
to  be  that  such  a  promise,  oral  or  written,  either  to  the  drawer  or  the 
payee,  is  an  acceptance  upon  which  an  indorsee  who  has  taken  the 
bill  before  the  making  of  such  promise,  and  of  course  therefore  not 
upon  the  faith  of  it,  may  maintain  an  action  ;  even  if  the  drawer  does 
not  receive  the  letter  containing  the  promise  until  after  the  bill  be- 
comes due,  or  is  dead  before  it  is  written.  Wynne  v.  Raikes,  Rees  v. 
Warwick,*  Fairlee  v.  Herring,"  Billing  v.  Devaux,"  Grant  v.  Hunt.' 
These  cases  are  all  founded  upon  that  of  Powell  v.  Monnier,  in  which 
Lord  Hardwicke  is  reported  to  have  held  that  a  letter  written  by  the 
drawee  to  the  drawer,  saying  that  the  bill  should  be  duly  honored  and 
placed  to  his  debit,  showed  an  acceptance  upon  which  a  previous 
indorsee  might  maintain  an  action.  It  is  to  be  observed  that  it  does 
not  appear,  either  by  the  report  in  Atkins,  or  by  that  since  published 
with  additions  from  Lord  Hardwicke's  own  note-book,  in  West,  Ch. 
68,  that  any  objection  on  the  ground  that  the  promise  was  not  made 
or  communicated  to  the  plaintiffs  was  raised  or  considered  ;  and  that 
the  earlier  cases  to  which  Lord  Hardwicke  referred  as  conclusive 
authorities  were  of  oral  or  written  promises  made  directly  to  the 
holder.  If  the  decision  went  as  far  as  has  been  understood  in  the 
later  English  cases,  it  is  somewhat  remarkable  that  it  was  not  cited  in 

>  1  Doug.  299.  ^  3  Burr.  1667,  1669,  1672,  1673. 

»  2  Deacon,  537  ;   s.  c.  3  Mont.  &  Ayrt.  367.         *  2  B.  &  Aid.  115. 
«  3  Bing.  625;  s.  c.  11  Moore,  520.        «  3  M.  &  G.  565  ;  s.  c.  4  Scott,  N.  E.  175. 
1  1  C.  B.  44. 
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any  of  the  cases  before  Lord  Mansfield,  and  that  he  laid  down  a 
narrower  rule. 

In  Coolidge  v.  Payson,  Chief  Justice  Marshall,  who  delivered  the 
unanimous  opinion  of  the  Supreme  Court  of  the  United  States,  affirm- 
ing the  judgment  of  Mr.  Justice  Story  in  2  Gallison,  238,  after  care- 
fully examining  the  opinions  of  Lord  Mansfield,  and  alluding  to  a 
distinction  suggested  between  bills  drawn  before  and  after  the  date  of 
the  promise,  said  :  "  The  court  can  perceive  no  substantial  reason  for 
this  distinction.  The  prevailing  inducement  for  considering  a  prom- 
ise to  accept  as  an  acceptance  is  that  credit  is  thereby  given  to  the 
bill.  Now  this  credit  is  given  as  entirely  by  a  letter  written  before 
the  date  of  the  bill  as  by  one  written  afterwards.  It  is  of  much  im- 
portance to  merchants  that  this  question  should  be  at  rest.  Upon  a 
review  of  the  cases  which  are  reported,  this  court  is  of  opinion  that 
a  letter  written  within  a  reasonable  time  before  or  after  the  date  of  a 
bill  of  exchange,  describing  it  in  terms  not  to  be  mistaken,  and  prom- 
ising to  accept  it,  is,  if  shown  to  the  person  who  afterwards  takes  the 
bill  on  the  credit  of  the  letter,  a  virtual  acceptance  binding  the  person 
who  makes  the  promise."  This  rule  has  since  been  repeated  in  the 
same  words  by  the  Supreme  Court,  and  by  Justices  Story,  McLean, 
and  Nelson  on  the  circuit.  Schimmelpennich  v.  Bayard,^  Boyce  v. 
Edwards,^  Wildes  v.  Savage,'  Russell  v.  Wiggin,*  Bayard  v.  Lathy,^ 
Cassel  V.  Dows.^  As  applied  to  non-existing  bills,  it  corresponds  with 
the  rule  previously  stated  and  since  affirmed  by  this  court  and  by  the 
Supreme  Court  of  New  York.  Wilson  v.  Clements,'  Storer  v.  Logan,' 
M'Evers  v.  Mason,^  Goodrich  v.  Gordan,'"  Parker  v.  Greele,^'  Carnegie  v. 
Morrison,^^  Murdook  v.  Mills.^'  It  is  true  that  all  these  cases  were  of 
promises  to  accept  non-existing  bills,  and  did  not  necessarily  involve 
any  question  upon  promises  to  accept  bills  already  drawn.  But  the 
general  rule  laid  down  by  the  Supreme  Court  of  the  United  States  in 
terms  includes  letters  written  within  a  reasonable  time  "  before  or 
after  "  the  bill  ;  is  adopted  in  the  same  form  by  Chancellor  Kent  in 
his  Commentaries  ;  has  been  applied,  with  all  its  limitations,  as  a  rule 
of  the  general  law-merchant  to  promises  of  the  drawee  to  the  drawer 
to  accept  bills  already  drawn,  by  the  Supreme  Courts  of  New  York 
and  New  Jersey,  and,  with  some  qualification,  Pennsylvania  ;  and  has 
been  affirmed  in  New  York  and  Missouri,  and  perhaps  in  other  States, 

1  1  Pet.  284.  2  4  Pet.  121. 

8  1  Story,  27.  *  2  Story,  234-237. 

'  2  McLean,  463.  6  i  Blatchf.  C.  C.  341. 

'  3  Mass.  10,  11.  8  9  Mass.  58,  59.  «  10  Johns.  207. 

J»  15  Johns.  6.  n  2  Wend.  545 ;  8.  c.  5  Wend.  414. 

12  2  Met.  406.  "  11  Met.  5. 
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by  Statute  ;i  3  Kent  Com.  (1st  ed.)  55;  (6th  ed.)  84;  Ontario  Bank 
V.  Worthington,^  Bank  of  Michigan  v.  Ely,'  Overman  v.  Hoboken  City 
Bank,^  Howland  v.  Carson,*  Steman  v.  Harrison ;  °  Rev.  Sts.  of  N.  Y. 
(5th  ed.)  pt.  2,  c.  4,  tit.  2,  §§  6-10  ;  Gen.  Sts.  of  Missom-i,  c.  86,  §§  1-5. 
The  only  American  case  to  which  we  h.ave  been  referred,  in  which  an 
action  has  been  maintained  by  the  holder  of  a  bill  upon  a  separate 
promise  to  accept,  made  not  to  him,  after  he  took  the  bill,  is  that  of 
Read  v.  Marsh.' 

The  rule  generally  adopted  by  the  American  courts  in  such  a  case 
is  analogous  to  that  by  which  the  signer  of  a  letter  of  credit  has  been 
held  liable  to  those  drawing  bills  or  advancing  money  upon  the  faith 
of  it.  Molloy,  B.  II.  c.  10,  §  36 ;  Pillans  v.  Van  Mierop,"  Boyce  v. 
Edwards,'  Russell  «.  Wiggin,^"  Carnegie  v.  Morrison,"  Barney  v.  New- 
comb,'''  In  re  Agra  &  Masterman's  Bank.'' 

The  difference  of  opinion  between  the  American  and  the  English 
courts  upon  a  question  of  commercial  law,  affecting  the  right  of  action 
upon  negotiable  instruments  which  pass  freely  between  the  two  coun- 
tries, is  much  to  be  regretted.  But  in  view  of  the  peculiar  impor- 
tance of  maintaining  consistency  and  harmony  in  the  decisions  of  the 
various  courts,  state  and  national,  throughout  the  United  States,  it  is 
clearly  our  duty  to  follow  the  rute  deliberately  announced  by  the 
Supreme  Court  of  the  United  States  more  than  half  a  century  ago, 
and  ever  since  recognized  and  affirmed  by  the  American  authorities, 
with  hardly  an  exception.  The  American  rule  has  the  advantages  of 
being  uniform  in  its  application  to  all  promises  to  accept  a  particular 
bill,  not  made  to  the  holder  or  written  on  the  very  bill,  whether  made 
before  or  after  it  is  drawn  ;  and  of  restricting  within  the  narrowest 
limits  the  anomalous  doctrine  of  liability  to  an  action  upon  negotiable 

'  §  7.  If  such  acceptance  be  written  on  a  paper  other  than  the  bill,  it  shall  not 
bind  the  acceptor,  except  in  favor  of  a  person  to  whom  such  acceptance  shall  have 
been  shown,  and  who,  on  the  faith  thereof,  shall  have  received  the  bill  for  a  valuable 
consideration. 

§  8.  An  unconditional  promise  in  writing  to  accept  a  bill  before  it  is  drawn  shall 
be  deemed  an  actual  acceptance  in  favor  of  every  person  who,  upon  the  faith  thereof, 
shall  have  received  the  bill  for  a  valuable  consideration.  2  N.  Y.  Eev.  (6th  ed.)  Stat. 
1160. 

For  similar  provisions  in  other  States,  see  G.  &  C.  Ark.  Stat.  §§  550,  551 ;  2  Civ. 
Code  Cal.  §§  3196,  3197  ;  Gen.  Stat.  Kans.  .;.  14,  §§  9,  10 ;  1  Wagn.  Stat.  Mo.  c.  18, 
§§  2,  3. 

Conf.  Eev.  Code  Ala.  §  1841.  — Ed. 

2  12  Wend.  593.  »  17  Wend.  510,  511. 

*  1  Vroora,  68.  '  15  Penn.  State,  453.  «  42  Penn.  State,  49. 

1  5  B.  Monr.  8.  '  3  Burr.  1663.  »  4  Pet.  111. 

1"  2  Story,  213.  "2  Met.  381.  ^  9  Cush.  45. 

W  Law  Eep.  2  Ch.  397 
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paper,  by  reason  of  any  thing  not  appearing  on  the  face  of  the  paper 
itself. 

In  this  case,  the  bill  of  exchange,  when  negotiated  to  the  plaintiffs, 
was  not  accompanied  by  the  bill  of  lading  of  the  goods  consigned  to 
the  defendants.  The  memorandum  at  the  foot  of  the  bill  of  exchange, 
that  it  was  drawn  against  twelve  bales  of  cotton,  can  have  no  more 
effect  to  charge  the  defendants  as  acceptors  than  the  mere  signature 
of  the  drawer,  which  of  itself  always  implies  a  promise  by  him  that 
he  has  funds  in  the  hands  of  the  drawee.  The  letter  of  March  15, 
having  been  written  after  the  plaintiffs  took  the  bill  of  exchange  now 
sued  on,  and  not  addressed  to  them,  did  not  make  the  defendants  liable 
to  them  as  acceptors  of  the  bill.  The  ruling  of  the  Superior  Court 
was  therefore  erroneous,  and,  as  it  appears  to  have  been  based  ex- 
clusively upon  the  assumption  that  the  defendants  were  liable  as 
acceptors,  its  finding  must  be  set  aside. 

Upon  the  question  whether  the  defendants,  by  reason  of  the  subse- 
quent receipt  of  the  bill  of  lading  and  of  the  cotton  therein  mentioned, 
or  of  any  other  facts  which  were  or  might  be  proved,  can  be  held 
liable  in  any  other  form,  and,  if  so,  for  what  amount,  no  ruling  appears 
to  have  been  made  by  the  court  below,  and  no  opinion  is  expressed 
by  this  court.  '  Moceptions  sustained} 

1  Lugrue  v.  Woodruff,  29  Ga.  648  ;  Worcester  Bank  v.  Wells,  8  Met.  107  (statu- 
tory) ;  Ontario  Bank  v.  Worthington,  12  Wend.  593  (statutory)  ;  Howland  v.  Carson, 
15  Pa.  463  ;  Strohecker  v.  Cohen,  1  Speers,  349,  accord.  —  Ed. 
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SECTION   III. 

JVb  One  hut  the  Drawee  can  accept  a  Bill,  except  for  Sbnor. 

JACKSON  V.  HUDSON. 

At  Nisi  Peius,  coram  Loed  Ellenboeoxjgh,  C.  J.,  June  7,  1810. 

[Reported  in  2  Campbell,  447.] 

This  was  an  action  against  the  defendant  as  acceptor  of  a  bill  of 
exchange,  which  was  drawn  and  accepted  in  the  following  form  :  — 

"  London,  Dec.  30,  1809. 
"  Two   months   after   date,  pay  to   my  order  £157,  for  value   re- 
ceived. F.  Jackson. 
«'To  Me.  I.  Ieving. 
"Accepted.     I.  Irving. 
"Accepted.    Joseph  Hudson. 

"  Payable  at  Mr.  Hudson's,  132  Oxford  Street." 

The  first  count  of  the  declaration  stated  that  the  bill  was  directed 
to  Irving ;  the  seoond  took  no  notice  of  there  being  any  drawee ;  and 
both  averred  that  the  defendant  accepted  it,  "  according  to  the  usage 
and  custom  of  merchants." 

Garrow,  for  the  plaintiff,  stated,  and  undertook  to  prove,  that  the 
plaintiff,  having  dealings  with  Irving  concerning  the  sale  of  goods, 
refused  to  sell  him  any  more,  unless  the  defendant  would  become  his 
surety  ;  that  the  defendant  agreed  to  this  ;  that  goods  to  the  value  of 
£157  were,  in  consequence,  sold  by  the  plaintiff  to  Irving  ;  that  the  bill 
in  question  was  drawn  for  the  price  of  them ;  and  that  the  defendant, 
with  a  knowledge  of  all  these  facts,  had  put  his  name  upon  the  bill  as 
acceptor.  He  must  therefore  be  considered  as  having  accepted  the  bill 
jointly  with  Irving ;  and,  as  he  had  not  pleaded  in  abatement,  he  was 
separately  liable  in  the  present  action. 

LoED  Ellbnboeough.  If  you  had  declared  that,  in  consideration 
of  the  plaintiff  selling  the  goods  to  Irving,  the  defendant  undertook 
that  the  bill  should  be  paid,  you  might  have  fixed  him  by  this  evi- 
dence. But  I  know  of  no  custom  or  usage  of  merchants,  according 
to  which,  if  a  bill  be  drawn  upon  one  man,  it  may  be  accepted  by 
two.  The  acceptance  of  the  defendant  is  contrary  to  the  usage  and 
custom  of  merchants.  A  bill  must  be  accepted  by  the  drawee,  or, 
failing  him,  by  some  one  for  the  honor  of  the  drawer.    There  cannot 
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be  a  series  of  acceptors.     The  defendant's  undertaking  is  clearly  col- 
lateral, and  ought  to  have  been  declared  upon  as  such. 

Plaintiff  nonsuited} 


DAVIS  V.  HENRY  JOHN   CLARKE. 

In  the  Queen  s  Bench,  Mat  24,  1844. 

[Reported  in  6  Queen's  Bench  Reports,  16.] 

Assumpsit.  The  first  count  stated  that  "  one  John  Hart,"  on  8th 
March,  1838,  "  made  his  bill  of  exchange  in  writing,  and  directed 
the  same  to  the  defendant,  and  thereby  required  the  defendant  to  pay 
to  him  or  his  order  £100,"  value  received,  at  twelve  months  after  date, 
which  had  elapsed  before  the  commencement,  &c. ;  "  and  the  defend- 
ant then  accepted  the  said  bill,  and  the  said  John  Hart  then  indorsed 
the  same  to  the  plaintiff ;  "  averment  of  notice  to  defendant,  promise 
by  him  to  pay  plaintiff,  and  that  he  did  not  pay. 

There  was  also  a  count  on  an  account  stated. 

The  first  plea  denied  the  acceptance  ;  the  second,  the  promise  ;  the 
third  alleged  a  discharge  of  defendant  by  the  Insolvent  Debtors' 
Court. 

The  replication  joined  issue  on  the  first  two  pleas,  and  traversed  the 
discharge  alleged  in  the  third ;  on  which  traverse  issue  was  joined. 

On  the  trial  before  Parke,  B.,  at  the  Essex  summer  assizes,  1843, 
a  written  paper,  in  the  following  terms,  was  given  in  evidence  on  be- 
half of  the  plaintiff  :  — 
"£100.  London,  8th  March,  1838. 

"  Twelve  months  after  date,  pay  to  me  or  my  order  one  hundred 
pounds,  value  received. 

"  To  Mr.  John  Haet.  John  Habt." 

Across  the  face  of  this  instrument  was  written 

"  Accepted. 
"  H.  J.  Clarke. 
«  Payable  at  319  Strand." 

This  was  proved  to  be  in  the  defendant's  handwriting. 

1  Polhill  V.  "Walter,  3  B.  &  Ad.  114;  Bull  v.  Morrell,  12  A.  &  E.  745;  Okell  v. 
Charles,  34  L.  T.  Rep.  822;  May  v.  Kelly,  27  Ala.  497  ;  Walton  ».  Williams,  44  Ala. 
847  ;  Smith  o.  Lockridge,  8  Bush,  423 ;  Rice  v.  Ragland,  10  Humph.  545  {semhle), 
accord. 

Markham  v.  Hazen,  48  Ga.  570,  contra.  —  Ed. 
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No  Other  evidence  being  produced,  the  learned  Baron  directed  a 
nonsuit.^  In  Michaelmas  term,  1843,  Petersdorff  obtained  a  rule  nisi 
for  a  new  trial. 

Sir  F.  Thesiger,  Solicitor-General,  now  showed  cause.  The  de- 
fendant has  not  accepted  the  bill  described  in  the  declaration  :  the 
instrument  produced  is  indeed  no  bill  of  exchange.  In  Gray  v.  Milner, 
where  the  instrument  was  not  addressed  to  any  one,  but  had  only  a 
place  of  payment  added,  and  in  other  respects  resembled  the  docu- 
ment here  proved,  the  acceptor  was  held  liable,  as  having  admitted 
himself,  by  the  acceptance,  to  be  the  party  pointed  out  by  the  place  of 
payment.  Here  the  drawer  addresses  himself;  and  the  instrument 
more  nearly  resembles  a  promissory  note.  It  may  be  that  the  defend- 
ant might  have  been  sued  as  a  surety. 

Petersdorff,  contra.  The  principle  of  Gray  v.  Milner  applies.  The 
defendant,  by  his  acceptance,  estops  himself  from  disputing  his  own 
character  and  the  nature  of  the  instrument.  In  Polhill  v.  Walter,^ 
indeed,  it  was  said  that  no  one  could  be  liable  as  acceptor,  unless  he 
were  the  person  to  whom  the  bill  was  addressed,  or  an  acceptor  for 
honor.  But  the  question  of  acceptance  in  this  form  was  not  then  dis- 
tinctly before  the  court.  Here  it  may  be  contended  that  the  defendant 
identifies  himself  as  the  person  addressed  under  the  name  of  John 
Hart.  The  judge,  at  nisi  prius,  was  requested,  but  refused,  to  allow 
an  amendment,  by  calling  the  instrument  a  promissory  note  made  by 
the  defendant ;  the  writing  the  name  was  a  new  making,  according 
to  the  principle  of  Penny  v.  Innes.  (He  referred  also  to  Jackson  v 
Hudson.) 

LoBD  Denman,  C.  J.  There  is  no  authority,  either  in  the  English 
law  or  the  general  law-merchant,  for  holding  a  party  to  be  liable  as 
acceptor  upon  a  bill  addressed  to  another.  We  must  take  it  on  this 
instrument  that  the  defendant  is  different  from  the  party  to  whom  it 
is  addressed.  Polhill  v.  Walter  '  and  Jackson  v.  Hudson  are  authori- 
ties showing  that  the  defendant  here  cannot  be  sued  as  acceptor.  In 
Jackson  v.  Hudson,  Lord  Ellenborough  treated  an  acceptance  by  a 
party  not  addressed  as  "  contrary  to  the  usage  and  custom  of  mer- 
chants." 

Patteson,  J.  No  previous  case  seems  to  be  exactly  like  this.  In 
Jackson  v.  Hudson,  there  was  one  acceptance  by  the  party  to  whom 
the  bill  was  addressed,  prior  to  the  acceptance  by  the  defendant.  In 
Gray  v.  Milner,  no  party  was  named  in  the  address ;  and  I  must  say 
that  the  decision  in  that  case  appears  to  me  to  go  to  the  extremity  of 

1  Davis  V.  Clarke,  1  C.  &  K.  177.  —Ed. 

s  3  B.  &  Ad.  114.  »  8  B.  &  Ad.  114. 
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■what  is  convenient.  It  may  be  considered  as  having  been  decided  on 
the  ground  that  the  acceptance  was  not  inconsistent  with  the  address, 
BO  that  the  acceptor  might  be  deemed  to  have  admitted  himself  to  be 
the  party  addressed.  But  here  another  person,  the  drawer  himself, 
is  named  in  the  address.  I  do  not  know  that  a  party  may  not  address 
a  bill  to  himself,  and  accept,  though  the  proceeding  would  be  absurd 
enough.  Then  it  is  said  that  the  defendant  is  estopped ;  but  that  cannot 
be  supported  where  the  instrument  shows,  on  its  face,  that  he  cannot 
be  the  acceptor. 

Williams,  J.  The  only  question  is,  whether  the  defendant  is  such 
an  acceptor  as  is  described  in  the  declaration  ;  that  is,  of  a  bill  of  ex- 
change directed  to  him.  No  doubt  this  can  be  so  only  where  he  is  the 
drawee  ;  but  here  the  bill  is  not  addressed  to  the  defendant  at  all. 
This  is,  therefore,  not  an  acceptance  within  the  custom  of  merchants. 

CoLBBiDGE,  J.  The  safe  course  is  to  adhere  to  the  mercantile  rule, 
that  an  acceptance  can  be  made  only  by  the  party  addressed,  or  for  his 
honor.  Here  the  last  is  not  pretended ;  and  the  first  cannot  bo  pre- 
sumed. If  the  John  Hart  addressed  is  different  from  the  John  Hart 
who  draws,  there  is  still  no  acceptance :  if  the  same,  then  the  instru- 
ment is  a  promissory  note,  and  not  a  bill  of  exchange. 

Mule  discharged. 


OWETSr  V.  VAN  USTER. 
In  the  Common  Pleas,  Nov.  11, 1850. 

\Reported  in  20  Law  Journal  Reports,  61.] 

Assumpsit  on  a  bill  of  exchange. 

The  declaration  stated  that  the  plaintiff,  on  the  26th  of  April,  1850, 
made  his  bill,  and  directed  it  to  the  defendant,  and  required  the  de- 
fendant to  pay  to  the  order  of  the  plaintiff  in  London  £100,  three 
months  after  date,  and  that  the  defendant  accepted  the  said  bill,  &c. 

Plea ;  that  the  defendant  did  not  accept. 

At  the  trial  before  Cresswell,  J.,  at  the  sittings  at  Guildhall,  in 
Michaelmas  term,  1850,  the  bill  was  produced.  It  was  directed  to 
"  The  Allty  Crib  Mining  Company,  near  Talybout,  Aberystwith,"  and 
was  accepted  "  For  the  Allty  Crib  Mining  Company.  Payable  at 
Messrs.  Williams,  Deacon,  &  Co.'s.     W.  T.  Van  Uster,  manager." 

On  the  part  of  the  defendant,  it  was  submitted  that  this  acceptance 
did  not  bind  the  defendant,  because  he  had  no  authority  to  accept ; 
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and  the  case  of  Leadbitter  v.  Farrow  ^  was  cited.  A  witness  was 
called  to  prove  that  the  defendant  was  a  shareholder  in  the  company ; 
and  he  stated  that  the  defendant  and  other  three  persons  arranged 
that  there  should  be  a  company,  consisting  of  those  four ;  and  the 
mine  was  afterwards  worked  on  that  footing. 

The  learned  judge  asked  Byles,  Serjt.,  for  the  plaintiff  whether 
there  was  not  a  variance,  and  whether  he  would  not  wish  to  amend ; 
and  Byles,  having  elected  not  to  amend,  the  judge  told  the  jury  that 
the  only  question  for  them  was,  whether  the  defendant  had  accepted 
or  not.  The  jury  found  a  verdict  for  the  plaintiff,  with  £101  9s. 
damages. 

Kingdon  now,  on  behalf  of  the  defendant,  moved  for  a  rule  nisi 
for  a  new  trial,  on  the  grounds  of  misdirection,  and  that  the  verdict 
was  against  evidence.^  The  acceptance  was  not  according  to  the 
tenor  of  the  bill.  The  action  ought  to  have  been  brought  against  the 
defendant  for  misrepresenting  that  he  had  authority  to  accept  the  bill. 
There  is  no  case  precisely  in  point ;  but,  in  Polhill  v.  Walter,'  an  ac- 
tion was  brought  by  the  indorsee  against  the  acceptor  of  a  bill  for 
ffdsely  representing  that  he  had  authority  to  accept  by  procuration, 
and  was  held  maintainable,  although  there  was  no  fraud  in  fact.  Lord 
Tenterden,  in  giving  judgment  in  that  case,  says  that  no  one  can  be 
liable  as  acceptor  but  the  person  to  whom  the  bill  is  addressed,  unless 
he  be  an  acceptor  for  honor.  Davis  v.  Clarke  confirms  the  principle 
laid  down  in  Polhill  v.  Walter.  Ex  parte  Buckley,*  Wilson  v.  Bar- 
throp,^  and  Jenkins  v.  Hutchinson,^  are  authorities  to  show  that  tlip 
defendant  is  not  liable. 

[Maule,  J.  You  say  that  the  defendant  signs  for  four  persons ; 
and  that,  in  an  action  on  the  bill,  he  can  plead  that  he  did  not  accept, 
and  under  that  plea  can  show  that  he  had  no  authority  from  the 
others.  Supjiose  each  of  the  four  had  accepted,  and  an  action  was 
brought  against  one,  could  that  one  say  that  he  did  not  accept  ?] 

The  defendant  purports  to  accept  by  procuration,  and  does  not  rep- 
resent himself  to  be  a  member.  There  are  many  cases  which  show 
that,  when  a  party  takes  bills  accepted  by  procuration,  he  has  notice 
to  make  inquiries  as  to  the  authority  of  the  acceptors. 

Jeevis,  C.  J.  I  am  of  opinion  that  there  should  be  no  rule  in  this 
case.     The  action  is  brought  on  a  bill  of  exchange,  addressed  to  the 

1  5  M.  &  S.  345. 

-  Only  so  mucli  of  the  case  is  given  as  relates  to  the  question  of  misdirection.  —  Ed. 

8  3  B.  &  Ad.  114;  a.  c.  1  Law  J.  Rep.  (n.  s.)  K.  B.  92. 

4  14  Mee.  &  W.  469;  s.  c.  14  Law  J.  Rep.  (n.  s.)  Exch.  341. 

»  2  Ibid.  8U3;  s.  c.  6  Law  J.  Rep.  (s.  s.)  Exch.  251. 

«  18  Law  J.  Rep.  (n.  s.)  Q.  B.  274. 
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Allty  Crib  Mining  Company,  and  accepted  by  the  defendant  on  their 
behalf,  in  his  own  name,  as  the  London  manager.  The  form  of  ac- 
ceptance being  by  procuration,  the  defendant  could  not  be  charged 
with  a  personal  responsibility  on  that  account.  The  question  then 
arises,  whether  the  defendant  is  liable,  under  the  acceptance,  as  a  mem- 
ber of  the  company.  Now  it  seems,  from  the  recent  authorities,  al- 
though it  was  doubted  at  one  time  whether  a  person  accepting  a  bill 
on  a  false  assumption  of  authority  was  personally  liable  on  the  bill, 
that  the  acceptance  of  one,  when  a  bill  is  addressed  to  several,  is  suffi- 
cient to  bind  that  one. 

Maule,  J.  I  am  of  the  same  opinion.  The  cases  have  been  fully 
looked  into,  and  their  effect  pointed  out.  Some  of  the  cases  referred 
to  are  express  authorities  to  show  that  a  bill  being  drawn  upon  four 
and  accepted  by  one  of  the  four,  he  is  liable  upon  it.  I  do  not  think 
that  the  bill  is  vitiated  by  the  defendant's  misrepresentation.  It  may 
give  the  plaintiff  another  kind  of  action,  if  he  choose  to  sue  the  de- 
fendant for  representing  that  he  had  authority  ;  but  I  do  not  think  it 
deprives  him  of  his  action,  as  if  the  acceptance  was  a  simple  accept- 
ance iu  his  own  name. 

Williams  and  Talpoued,  JJ.,  concurred.  Hule  refused} 

^  Heenan  v.  Nash,  8  Minn.  407,  contra. 

Conf .  Penrose  v.  Martyr,  E.  B.  &  E.  499  ;  Okell  v.  diaries,  34  L.  T.  Rep.  422. 

Similarly  i£  an  agent  upon  whom  a  bill  is  drawn  accepts  the  same  in  behalf  of 
a  partnership  or  unincorporated  company  of  wliich  he  is  himself  a  member,  he 
will  be  bound  by  the  acceptance.  NichoUs  v.  Diamond,  9  Ex.  154  (a  bill  addressed 
to  "  Mr.  James  Diamond,  Purser,  West  Downs  Mining  Co.,"  and  acceptcil  thus  : 
"James  Diamond,  acceptor,  per  proc.  West  Downs  Mining  Co."). 

But  if  an  agent  upon  whom  a  bill  is  drawn  accepts  the  same  solely  on  behalf  of 
another  person,  or  in  behalf  of  a  corporation,  he  will  not  be  liable  on  the  acceptance. 
Walker  v.  State  Bank,  5  Seld.  582  (a  bill  addressed  to  E.  C.  H.,  who  wrote  upon  its 
face,  "  Accepted,  Empire  Mills,  by  E.  C.  H.,  Treas.").  But,  as  it  is  impossible  to 
charge  the  principal  on  such  a  bill,  the  language  of  the  acceptance  must  distinctly 
show  a  disclaimer  of  personal  liability.  Mare  v.  Charles,  5  E.  &  B.  978,  where  a 
drawee  who  wrote  upon  the  bill,  "  Accepted  for  the  company',  W.  C,"  was  held 
liable  as  acceptor,  although  not  himself  a  member  of  the  company.  Herald  ;;.  Con- 
nab,  ?A  L.  T.  Rep.  886,  is  to  the  same  effect.  See  Bruce  v.  Lord,  1  Hilt.  247 ;  Web- 
ster t>.  McCalman,  June  3,  1848  (Court  of  Session.).  —  Ed. 
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SECTION   IV. 
An  Acceptance  is  complete  without  Delivery. 

BENTINCK  V.  DORRIEN  ai^d  Anotheb. 
In  the  JCing's  Bench,  Febkuart  7,  1805. 

[Reported  in  6  East,  199.] 

The  plaintiff  brought  an  action  as  indorsee  of  a  bill  of  exchange 
against  the  defendants  as  acceptors,  which  action  was  referred  to 
Mr.  Sergeant  Bayley  ;  who  reciting  in  his  award  that  it  appeared  to 
him  that  the  said  bill,  drawn  by  Mi-.  Rygerbos  of  the  Hague,  on  the 
defendants  in  London,  was  left  by  the  plaintiff,  to  whom  it  had  been 
indorsed,  for  acceptance  with  the  defendants  on  the  31st  of  May  last, 
and  that  they  had  signed  an  acceptance  thereon  ;  but  that  on  the  1st 
of  June  following,  and  before  the  bill  was  called  for,  they  had  can- 
celled that  acceptance  ;  and  that  also  it  appeared  to  him,  the  arbitra- 
tor, upon  the  production  of  the  bill,  that  the  plaintiff  had  caused  it 
to  be  noted  for  non-acceptance  ;  was  thereupon  of  opinion  that  the 
plaintiff  by  such  noting  it  for  non-acceptance  had  precluded  himself 
from  insisting  that  the  defendants  had  by  law  bound  themselves  to 
pay  the  bill,  and  therefore  awarded  for  the  defendants.  A  rule  nisi 
was  obtained  on  a  former  day  for  setting  aside  the  award  as  bad  on 
the  face  of  it,  upon  the  ground  that  an  acceptance  of  a  bill  once  made 
could  not  be  retracted  in  point  of  law ;  which  rule 

Lawes  was  now  called  upon  to  support,  who  contended  for  the 
general  principle  that  acceptance  of  a  bill  could  not  be  gotten  rid  of 
by  cancellation  ;  for,  as  soon  as  the  acceptance  was  written,  third  per- 
sons acquired  an  interest  in  it,  which  could  not  be  devested  by  the 
subsequent  act  of  the  acceptors  alone.  And  he  referred  to  the  Ham- 
burg ordinance,  where  that  is  laid  down  ;  and  which  had  been  recog- 
nized to  be  the  law  of  merchants  here  in  a  case  of  Tummer  v.  Oddie, 
sittings  after  Easter  term,  1800  ;  where  a  bill  having  been  left  for 
acceptance,  and  once  accepted,  but  the  acceptance  was  afterwards  cut 
off,  and  the  bill  returned  in  that  mutilated  state,  Lord  Kenyon,  C.  J., 
was  clearly  of  opinion  that  the  acceptance  once  made  could  not  be  re- 
voked, and  that  tlie  acceptor  was  still  bound.  [And  in  answer  to  an 
observation  by  the  Court,  that  the  plaintiff  himself  had  agreed  to 
treat  it  as  a  non-accepted  bill,  he  said,]  that  the  protesting  the  bill  for 
non-acceptance  was  the  act  of  the  notary,  and  a  wrong  conclusion  of 


208  BENTINCK   V.    DOEEIEN   AND   ANOTHBE.       [CHAP.    H. 

his  in  point  in  law,  which  ought  not  to  prejudice  the  plaintiff,  if  by- 
law the  acceptance  is  in  force. 

LoBD  Ellenboeough,  C.  J.  The  rule  is  certainly  laid  down  in  the 
Hamburg  ordinance,  as  stated,  that  an  acceptance  once  made  cannot 
be  revoked  ;  though  to  be  sure  that  leaves  the  question  open  as  to 
what  is  an  acceptance,  whether  it  be  perfected  before  the  delivery  of 
the  bill ;  but  I  should  consider  the  general  question  as  one  of  great 
magnitude,  and  worthy  to  be  considered  in  the  most  solemn  manner 
before  it  is  decided  that,  after  an  acceptance  once  clearly  made,  it 
could  be  explained  away  by  any  obliteration  of  it  ex  parte.  I  can 
readily  conceive  that  great  inconvenience  would  ensue  from  letting  in 
such  a  practice.  But  the  difficulty  here  is  to  bring  this  case  within 
the  general  rule  of  an  acceptance  once  made  ;  where  the  holder  him- 
self agrees  to  consider  it  as  no  acceptance,  and  acts  accordingly  by 
getting  it  protested  for  non-acceptance.  Can  he  then  blow  hot  and 
cold,  and  revoke  all  that  he  has  before  done  as  done  unadvisedly,  and 
now  say  that  he  will  consider  it  as  an  acceptance  ?  I  was  struck  at 
first  with  consideration  how  far  this  might  aifect  the  rights  of  third 
persons ;  but  on  further  consideration,  if  this  be  an  acceptance  in  law, 
notwithstanding  the  obliteration  before  delivery  to  the  holder,  it  will 
still  remain  so  as  to  such  third  persons.  But  I  think  that  this  plaintiff 
has  concluded  himself  by  the  act  of  his  authorized  agent  from  con- 
tending that  it  is  an  acceptance.  If  the  notary  has  acted  improperly 
and  without  authority,  ihe  plaintiff  has  his  remedy  against  him. 

Lawrence,  J.  AVhen  the  general  question  shall  arise,  it  will  be 
worth  considering  how  that  which  is  not  communicated  to  the  holder 
can  be  considered  as  an  acceptance  while  it  is  yet  in  the  hands  of  the 
drawee  ;  and  where  he  obliterates  it  before  any  communication  made 
to  the  holder. 

I'er  Curiam.  Rule  discharged. 

Park,  who  was  to  have  showed  cause  against  the  rule,  referred  to 
Sproat  V.  Mathews,^  where  the  plaintiff  who  had  caused  a  bill  to  be 
noted  for  non-acceptance,  which  had  been  conditionally  accepted,  was 
considered  to  have  precluded  himself  from  afterwards  insisting  upon 
it  as  an  acceptance. 

>  \  Term  Rep.  185. 
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COX  AND  Others  v.  TROT, 
Ik  the  King's  Bench,  Jan.  29,  1822. 

[Reported  in  5  Barnewall  Sr  Alderson,  474.] 

Assumpsit  upon  a  bill  of  exchange  for  £938,  dated  20th  May,  1820, 
drawn  by  Stephen  and  James  Roch,  upon  the  defendant  and  W.  T. 
Robai-ts,  since  deceased,  by  the  names  and  firm  of  Messrs.  W.  T.  Rob- 
arts  &  Co.,  London,  payable  sixty-one  days  after  sight  to  Michael 
Murphy,  and  indorsed  by  him  to  the  plaintiffs,  and  alleged  to  have 
been  accepted  by  the  defendant  and  W.  Tierney  Roberts,  payable  at 
Messrs.  Robarts,  Curtis,  &  Co.  The  first  count  stated  these  facts,  and 
a  presentment  for  payment  when  due,  and  refusal  to  pay  at  Messrs. 
Robarts,  Curtis,  &  Co.  The  second  count  was  on  a  general  accept- 
ance ;  and  the  third  was  special,  stating  that  the  bill  was  delivered  to 
the  defendant  and  "W.  T.  Robarts,  to  determine,  within  a  reasonable 
time,  whether  or  not  they  would  accept  the  same ;  and  that  they 
promised  to  take  due  care  of  the  same,  and  return  the  same  without 
defacing  or  spoiling  it,  which  they  did  not  do,  but  returned  the  same 
bill  in  a  defaced  and  injured  state.  The  declaration  also  contained 
the  usual  money  counts.  Plea  :  general  issue.  The  cause  was  tried 
at  the  sittings  after  Trinity  term,  1821,  before  Abbott,  C.  J.,  when  a 
verdict  was  found  for  the  plaintiffs,  subject  to  the  following  case.  It 
was  admitted  on  the  trial  that  the  bill  of  exchange  mentioned  in  the 
declaration  was  drawn  by  Messrs.  T.  and  J.  Roch  on  the  defendant 
and  W.  T.  Robarts,  since  deceased,  as  stated  in  the  declaration,  and 
that  the  same  was  duly  indorsed  to  the  plaintiffs  by  the  payee.  The 
plaintiffs  in  London  received  the  bill  from  Cork  on  the  24th  May, 
1820  ;  and  on  the  same  day  their  clerk,  by  their  directions,  left  it  for 
acceptance  at  the  defendant's  counting-house  iii  Old  Broad  Street, 
London,  in  the  usual  way.  He  did  not  call  for  it  until  Saturday,  the 
27th  May,  upon  which  day  one  of  the  defendant's  clerks  delivered 
back  the  bill  of  exchange  to  him  without  any  observations  being 
made  at  the  time.  The  words,  "  24  May,  1820,  at  Messrs.  Robarts, 
Curtis  &  Co.,  W.  T.  Robarts  &  Co.,"  were  written  upon  the  bill  by 
the  defendant,  or  some  one  authorized  by  him,  whilst  the  same  was  in 
his  custody;  and  the  jury  found  by  their  verdict  that  the  defendant 
and  the  said  W.  T.  Robarts  did  accept  the  bill  of  exchange ;  but  at 
the  time  the  clerk  redelivered  the  bill  of  exchange  to  the  clerk  of  the 
plaintiffs,  the  words,  "  24th  May,  1820,  at  Messrs.  Robarts,  Curtis,  & 
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Co.,  "W.  T.  Robarts  &  Co.,"  were  inked  and  written  over,  so  as  with 
great  difficulty  to  be  deciphered.  The  defendant  did  not  offer  any 
evidence  to  account  for  the  obliteration  of  the  acceptance.  The  bill 
itself  was  not  obliterated,  or  any  part  of  it  rendered  illegible. 

Chitty,  for  the  plaintiff.  In  this  case,  the  acceptance,  when  once 
made,  could  not  be  revoked  by  the  defendant.  It  is  so  laid  down  in 
Marine,  p.  83,  although  that  is  only  a  loose  dictum.  But  in  Molloy, 
B.  II.  c.  10,  §  28,  it  is  said  thiit  when  a  party  has  once  subscribed,  he 
cannot  afterwards  blot  out  his  name.  And  the  Hamburg  ordinance 
lays  it  down  in  general  terms,  that  an  acceptance  once  made  cannot 
be  revoked.  Trimmer  v.  Oddy,  cited  in  Bentinck  v.  Dorrien,  is  an 
authority  in  point.  There  Lord  Kenyon  was  of  opinion  that,  if  a 
drawee  deface  the  bill,  that  m.akes  him  liable  as  acceptor ;  and,  in 
Thornton  v.  Dick,^  this  point  was  expressly  ruled  by  Lord  Ellen- 
borough.  It  seems,  also,  to  have  been  considered  as  the  law  in  Ben- 
tinck «>.  Dorrien  and  in  Fernandey  w.  Glynn.^  And  it  is  treated  as 
the  law  of  France  at  the  present  day  by  Pardessus,  a  modern  writer.' 
In  Adams  v.  Lindsell,*  the  defendant  was  held  to  be  bound  by  the 
plaintiif 's  acceptance  of  the  contract,  although  not  communicated  to 
him.  Here  the  jury  have  found  that  there  was  once  an  acceptance  by 
the  defendants,  and,  that  being  so,  they  had  no  right  afterwards  to 
revoke  it. 

Denman,  contra,  was  stopped  by  the  court. 

Abbott,  C.  J.     I  am  of  opinion  that,  in  this  case,  the  defendant  is 

1  4  Esp.  270.  Lord  EUenborough's  language,  p.  272,  is  as  follows :  "  But  the 
acceptance  having  been  proved  to  have  once  taken  place,  he  had  no  hesitation  in 
saying  that  the  act  of  acceptance  was  irrevocable  ;  and  that,  if  a  partj'  once  accepted 
a  bill  of  exchange,  he  had  done  the  act,  and  could  not  retract.  The  moment  the 
bill  was  accepted,  he  was  bound,  and  the  bill  began  to  run  ;  and  the  holder  had  a 
right  to  hold  him  to  that  liability  which  he  had  undertaken,  and  from  which  he,  by 
his  own  act,  could  not  discharge  himself."  —  Ed. 

2  1  Camp.  426,  n. 

'  The  passage  referred  to  is  in  the  Cours  de  Droit  Commercial,  by  J.  M.  Pardessus, 
Paris,  1814,  Part  II.  tit.  4,  c.  4,  §  4,  s.  1.  p.  400.  This  writer,  speaking  of  the  effect 
of  an  acceptance,  says  :  "  Elle  est  irrevocable,  et  celui  qui  I'a  donne'e  ne  serait  pas 
libre  de  la  rayer,  menie  du  consentement  de  celui  sur  la  pr&entation  duquel  la  lettre 
auroit  e'te  accepte'e,  parce  que  I'acceptation  n'oblige  pas  simplement  I'accepteur 
envers  le  porteur ;  qu'elle  forme  ^galement  un  contrat  entre  le  tireur  et  I'accepteur." 
In  the  next  paragraph  the  same  learned  writer  says  :  "  Cependant  comme  la  bonne 
foi  doit  etre  avant  tout  consider^e,  et  que  la  seule  crainte  de  la  fraude  ne  doit  pas 
empScher  des  operations  legitimes,  le  tir^  qui  auroit  trop  pr^cipitamment  accept^, 
et  voudroit  revoquer  son  acceptation  avant  que  la  lettre  qui  en  est  revetue  circule, 
pourroit  la  rayer  et  assurer  la  date  et  I'existence  de  ce  changeraent  par  un  protet, 
ou  par  tout  autre  acte  semblable,  qui  ne  permettroit  pas  de  croire  que  jamais  la 
lettre  ait  circuM  revetue  de  I'acceptation  non  ray&." 
*  1  B.  &  A.  681. 
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entitled  to  judgment.  It  is  true  that  the  jury  have  found  that  he  did 
accept  the  bill ;  but,  connecting  that  finding  with  the  other  facts  of 
the  case,  it  does  not  seem  to  me  that  it  means  more  than  that,  at  one 
period,  the  defendant,  or  some  one  in  his  behalf,  did  write  an  accept- 
ance on  it,  and  at  that  time  was  minded  to  accept  it.  The  question 
will  then  be  whether,  having  that  intention  at  the  time,  and  having 
written  his  acceptance,  he  was  at  liberty,  on  an  alteration  of  circum- 
stances, to  erase  those  words  before  he  delivered  out  the  bill  to  the 
holder.  Upon  that  question  there  appears  in  the  books  to  be  some 
difference  of  opinion.  In  Bentinck  v.  Dorrien,  Lawrence,  J.,  says : 
"  When  the  general  question  shall  arise,  it  will  be  worth  considering 
how  that  which  is  not  communicated  to  the  holder  can  be  considered 
as  an  acceptance,  while  it  is  yet  in  the  hands  of  the  drawee,  and  where 
he  obliterates  it  before  any  communication  made  to  the  holder."  That 
expression  was  used,  after  the  decision,  in  the  cases  of  Thornton  v. 
Dick  and  Trimmer  v.  Oddy.  And,  at  a  later  period,  in  Raper  v.  Birk- 
beck,^  Lord  EUenborough  says  :  "I  remember  Pothier,  in  his  treatise 
on  bills  of  exchange,  speaking  of  an  acceptor  who  has  put  his  signa- 
ture to  a  bill,  but  has  not  parted  with  it,  says  that  before  he  does  part 
with  it,  'il  pent  changer  de  volont6,  et  rayer  son  acceptation.'  A  for- 
tiori, then,  a  third  person  who  cancels  an  acceptance  by  mistake  shall 
rot  be  held  thei-eby  to  make  void  the  bill,  but  shall  be  at  liberty  to 
correct  that  mistake,  in  furtherance  of  the  rights  of  the  parties  to  the 
bill."  The  manner  in  which  Lord  EUenborough  quotes  the  treatise 
of  Pothier  seems  to  indicate  that,  at  that  time,  he  did  not  retain  the 
opinion  which  he  had  delivered  in  the  case  of  Thornton  v.  Dick.  In 
a  case  like  the  present,  which  depends  on  the  law-merchant,  the  opin- 
ions of  learned  lawyers  and  the  practice  of  foreign  and  commercial 
nations,  though  they  cannot,  strictly  speaking,  be  quoted  as  authorities 
here,  yet  are  entitled  to  very  great  weight  and  attention.  When  I 
find,  therefore,  that  it  is  laid  down  in  Pothier's  treatise  that  a  party 
who  has  given  an  acceptance  may  erase  it  before  the  bill  goes  out  of 
his  hands,  it  affords  a  strong  argument  in  support  of  the  view  which 
I  take  of  the  question.  I  think  the  rule  there  laid  down  is  far  better 
than  the  one  contended  for  by  the  plaintiff.  I  cannot  perceive  how 
the  holder  of  a  bill,  or  any  antecedent  pai-ty,  is  prejudiced  by  it;  for 
it  is  to  him  the  same  thing  whether,  when  the  drawees  give  it  back, 
they  deliver  it  to  him  unaccepted,  or  whether  he  finds  that  the 
drawees  have  withdrawn  their  acceptance,  having  at  one  time  in- 
tended to  accept  it,  but  having  subsequently  changed  their  mind. 
Thinking,  as  I  do,  that  no  prejudice  can  arise  to  the  holder,  or  any 

1  15  East,  20. 
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Other  parties  to  the  bill,  and  that  they  are  placed  in  precisely  the 
same  situation  as  if  no  acceptance  was  given,  it  seems  to  me  that  it 
was  competent  for  the  acceptors  to  erase  their  acceptance  before  they 
delivered  out  the  bill,  and  therefore  that  the  defendant  is  entitled  to 
our  judgment. 

Bayley,  J.  I  am  of  the  same  opinion.  By  the  bill,  the  drawer 
requires  the  drawee  to  come  under  an  engagement  to  pay  it  when 
due.  The  question  is  when  the  drawee  comes  under  an  engagement, 
whether  by  the  act  of  writing  something  on  the  bill,  or  by  the  act  of 
communicating  what  has  been  written  to  the  holder;  and  I  have  no 
difficulty  in  saying,  from  principles  of  common  sense,  that  it  is  not 
the  mere  act  of  writing  on  the  bill,  but  the  making  a  communication 
of  what  is  so  written,  that  binds  the  acceptor ;  for  the  making  the 
communication  is  a  pledge  by  him  to  the  party,  and  enables  the  holder 
to  act  upon  it.  But,  while  it  remains  in  the  drawee's  hands,  it  seems 
to  me  the  acceptance  is  not  fully  binding  on  the  person  who  signed 
it,  and  he  is  at  liberty  to  say,  before  he  parts  with  it,  "  I  have  not  yet 
entered  into  an  engagement  to  accept." 

HoLEOYD,  J.  I  also  think  that  in  this  case  the  party  was  at  liberty 
to  cancel  his  acceptance  prior  to  the  time  when  the  bill  was  delivered 
back.  In  the  old  books,  there  are  dicta  which  import  that  an  accept- 
ance once  made  cannot  be  revoked.  In  some  of  them  it  is  said,  any 
thing  which  amounts  to  an  assent  to  pay  the  bill,  whether  in  writing 
or  otherwise,  is  in  point  of  law  an  acceptance ;  and  I  suppose  it  has 
been  on  that  principle  that  the  case  of  Thornton  v.  Dick  was  deter- 
mined ;  but  the  two  subsequent  cases  seem  to  show  that  Lord  Ellen- 
borough  had  doubts  as  to  his  former  opinion.  In  Fernandey  v.  Glynn, 
the  cancelling  of  the  check  was  with  the  view  and  under  the  idea 
that  it  would  actually  be  paid,  and  in  that  case  it  was  probably  con- 
tended, either  that  the  crossing  or  cancelling  the  bill  amounted  to 
actual  payment,  so  that  an  action  for  money  had  and  received  would 
lie  for  the  amount  against  the  bankers,  or  that,  if  not,  yet  it  was  to 
be  considered  in  the  nature  of  an  acceptance.  Now  that  case  seems 
to  me  to  apply  strongly  to  the  present ;  for  there,  according  to  the 
usage,,  if  a  check  was  intended  to  be  paid,  it  was  cancelled ;  but  if 
not,  nothing  was  done,  but  it  was  returned  to  the  parties  from  whom 
it  was  received.  And  when  the  check  in  that  case  was  cancelled,  it 
was  done  with  the  intention  of  payment,  and  not  really  by  mistake. 
In  consequence,  however,  of  the  large  payments  made  in  the  course 
of  the  day,  on  account  of  the  drawer,  the  bankers  changed  their  in- 
tention ;  yet  there  the  check  was  delivered  back,  and  the  original 
drawer  only  was  considered  bound  to  pay  it.  The  opinion  of  Pothier, 
stated  in  Raper  v.  Birkbeck,  is  precise  on  this  subject,  and  is  far  better 
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authority  than  the  passages  cited  from  Marius.  "Where  a  man  accepts 
a  bill,  and  delivers  it  out  accepted,  he  must  remain  irrevocably  bound 
by  it.  In  contracts  made  between  parties  at  a  distance,  if  a  man 
writes  his  acceptance,  and  sends  it  out  of  his  hands,  he  cannot  revoke 
it  afterwards.  I  am  satisfied,  however,  that  this  is  not  a  binding 
acceptance  on  the  party,  having  been  cancelled  anterior  to  the  time 
when  the  bill  was  delivered  back. 

Bbst,  J.  This  is  a  question  on  the  law-merchant,  and  it  is  desira- 
ble that  that  law  should  be  the  same  in  this  as  in  every  other  com- 
mercial country.  "We  ought,  sitting  here,  to  act  according  to  the 
judgments  of  the  courts  in  our  ownicountry;  but,  in  the  absence  of 
these  authorities,  we  may  with  great  advantage  take  into  our  consid- 
eration the  opinions  of  learned  writers  on  this  point.  There  seems 
to  be  no  authority  in  the  English  law,  except  the  case  of  Thornton  v. 
Dick.  I  agree  with  my  Lord  Chief  Justice,  that  Lord  Ellenborough 
seems  to  have  changed  the  opinion  which  he  is  reported  to  have 
delivered  in  that  case.  The  passage  in  Molloy  is  probably  appli- 
cable to  the  case  where  the  bill  has  been  delivered  out,  for  it  does 
not  speak  of  cancellation,  but  revocation.  But  the  authority  of 
Pothier  is  expressly  in  point.  That  is  as  high  as  can  be  had,  next 
to  the  decision  of  a  court  of  justice  in  this  country.  It  is  extremely 
well  known  that  he  is  a  writer  of  acknowledged  character ;  his  writ- 
ings have  been  constantly  referred  to  by  the  courts,  and  he  is  spoken 
of  with  great  praise  bjaSir  William  Jones  in  his  Law  of  Bailments, 
and  his  writings  are  considered  by  that  author  equal  in  point  of 
luminous  method,  apposite  examples,  and  a  clear,  manly  style,  to  the 
works  of  Littleton  on  the  laws  of  this  country.  We  cannot,  there- 
fore, have  a  better  guide  than  Pothier  on  this  subject.  As  to  the 
opinion  of  Pardessus,  I  should  understand  him  as  rather  speaking  of 
bills  delivered  out  accepted,  and  not  erased.  That  seems  to  me  per- 
fectly clear  from  the  next  passage,  where  he  says  that  though  a  man 
does  accept  a  bill,  still,  if  he  cancels  that  acceptance  before  he  delivers 
it  out,  that  is  sufficient.  But,  considering  this  as  a  question  merely 
of  common  sense,  and  judging  by  analogy,  is  it  not  clear  that  the 
party  is  not  bound  in  such  a  case  as  this  ?  It  may  be  said  that  the 
defendants  here  ought  to  have  shown  that  this  was  done  by  mistake. 
How  is  it  possible  to  do  that?  The  thing  looks  like  a  mistake.  He 
may  have  written  an  acceptance,  and  afterwards  find  when  he  h;is 
written  it  that  it  is  on  the  wrong  .paper ;  and,  not  meaning  to  accept 
that  bill,  he  does  that  which  shows  that  it  was  his  intention  not  to 
enter  into  such  a  contract.  Nobody  can  be  injured  by  it.  When  the 
bill  goes  back  it  is  in  as  good  a  state  as  it  came.  The  party  is  still 
placed  in  the  same  situation.    It  appears  to  me,  therefore,  not  only 
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on  authority,  but  on  the  principles  of  common  sense,  that  the  defend- 
ant was  not  bound  by  this  as  an  acceptance,  and  that  our  judgment 
ought  to  be  in  his  favor.  Judgment /or  the  defendant} 


"WILDE  V.  SHERIDAlSr. 
In  the  Queen's  Bench,  Mat  7,  1852. 

[Reported  in  21  Law  Journal  Reports,  260.] 

This  was  a  rule  obtained  by  the  defendant  calling  upon  the  plaintiff 
to  show  cause  why  a  writ  of  pi'ohibition  should  not  issue,  prohibiting 
the  judge  of  the  County  Court,  held  at  Norwich,  from  further  pro- 
ceeding in  this  action. 

The  action  was  brought  on  a  bill  of  exchange  for  £25,  which  the 
plaintifi:  had  drawn  at  Norwich,  payable  to  him  or  his  order  three 
months  after  date,  upon  the  defendant,  and  addressed  to  the  latter  at 
26  Gresham  Street,  London.  The  defendant  in  London  wrote  upon 
the  bill,  "  Accepted,  H.  B.  Sheridan,  payable  at  Robarts  &  Co.,  bank- 
ers, London,"  and  then  sent  it  to  the  plaintiff  at  Norwich.  The  plain- 
tiff indorsed  the  bill  over  to  a  third  party  at  Norwich ;  but  as  it  was 
dishonored  at  maturity  it  was  returned  to  the  plaintiff,  and  he  was 
compelled  to  pay  the  amount  of  it  to  the  indorsee.  The  plaintiff, 
thereupon,  having  obtained  leave  of  the  jud^,  sued  the  defendant  in 
the  county  court  of  Norwich  upon  the  bill. 

Phipson  showed  cause.  The  judge  had  jurisdiction  over  the  action. 
The  cause  of  action  arose  at  Norwich.  The  statute  9  &  10  Vict.  c.  95, 
§  60,  provides  that  by  leave  of  the  county  court  judge  the  summons 
may  issue  in  the  district  in  which  the  cause  of  action  arose.  Whether 
the  contract  or  the  breach  of  it  be  deemed  the  cause  of  action,  the 
judge  had  authority  to  hear  the  case,  for  in  either  view  the  whole 
cause  of  action  arose  at  Norwich.  The  bill  was  drawn  at  Norwich,  and 
accepted  by  the  defendant  generally.  There  is  no  restrictive  accept- 
ance. It  was,  it  is  submitted,  in  point  of  law  accepted  at  Norwich ;  for 
though  the  defendant  wrote  on  the  bill  the  word  "  accepted  "  in  London, 
the  acceptance  was  not  complete  until  delivery  of  the  accepted  bill  to 
the  plaintiff,  and  this  delivery  took  place  at  Norwich.  The  case  of  an 
indorsement  is  analogous.     It  has  been  decided  that  to  constitute  an 

1  Dunavan  v.  Flynn,  118  Mass.  537,  accord. 
Thornton  v.  Dick,  4  Esp.  270,  contra. 

See  Raper  v.  Birkbeck,  15  East,  17 ;  Van  Diemen's  Bank  v.  Victoria  Bank,  L.  B. 
8  P.  C.  526,  537  ;  Xenos  v.  Wickham,  33  L.  J.  C.  P.  13,  23.  — Ed. 
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indorsement  there  must  be  a  delivery  as  well  as  a  writing  of  the  name 
on  the  bill,  and  that  the  indorsement  is  not  at  the  place  in  which  he 
wrote  his  name  on  the  bill,  but  in  that  in  which  he  delivers  it  with  his 
name  on  it.  Buckley  v.  Hann.'  In  Roff  v.  Miller,^  which  may  be 
cited  on  the  other  side,  where  it  was  said  that  there  is  jurisdiction  in 
the  judge  of  the  district  where  the  acceptance  is  written  on  the 
bill,  and  not  where  it  is  delivered,  it  was  assumed  that  the  writ- 
ing the  word  "accepted"  constituted  the  acceptance  without  any 
delivery.  It  was  a  case  hastily  decided,  and  it  is  apprehended  it  is 
against  principle.  Secondly,  the  cause  of  action  is  the  breach  of 
promise,  not  the  making  of  the  contract.  The  breach  took  place 
when  the  bill  was  not  paid  when  due  to  the  holder  at  Norwich. 
In  point  of  strict  law,  a  debtor  is  bound  to  follow  his  creditor  and 
find  him,  and  pay  him  wherever  he  may  be.  The  breach,  therefore, 
was  when  the  acceptor  ought  to  have  paid  the  bill,  but  failed. 

Coleridge,  J.  Both  the  cases  cited  seem  to  assume  that  the  con- 
tract is  the  cause  of  action. 

In  questions  under  the  Statute  of  Limitations  whether  the  cause  of 
action  accrued  within  six  years,  the  time  begins  to  run,  not  from  the 
making,  but  from  the  breach  of  the  contract.  Huth  y.  Long  '  shows 
that  the  breach  of  contract  is  the  cause  of  action.  Damages  accrued 
to  the  plaintiff  at  Norwich,  for  at  Norwich  he  was  forced  to  pay  the 
indorsee  the  amount  of  the  bill  in  consequence  of  the  default  of  the 
defendant. 

Joyce,  in  support  of  the  motion.  It  is  incumbent  on  the  plaintiff 
to  show,  not  only  that  a  material  part  of  the  cause  of  action,  but  that 
the  whole  cause  of  action  arose  at  Norwich.  The  cause  of  action  is 
the  contract  and  breach  together.  Roff  v.  Miller  is  directly  in  point, 
and  there  the  distinction  was  taken  between  an  indorsement  and 
acceptance,  that  the  former  is  not  complete  without  delivery,  while 
the  latter  is.  The  plaintiff  could  not  prove  that  every  thing  necessary 
to  the  validity  of  the  contract  on  which  he  sued  was  done  within 
the  Norwich  jurisdiction,  for  the  acceptance  was  made  in  London. 
Secondly,  the  breach  did  not  take  place  at  Norwich.  The  defendant, 
it  is  clear,  never  was  at  Norwich.  The  contract  is  not  a  contract  to 
pay  at  Norwich.  The  breach  was  in  the  district  in  which  the  defend- 
ant was  when  the  bill  became  due  and  was  dishonored. 

Cur.  adv.  vuU. 

CoLEEiDGE,  J.,  now  said :  This  was  a  rule  for  a  writ  of  prohibition 
to  the  judge  of  the  County  Court  of  Norfolk.     The  action  was  by 

1  5  Exch.  Eep.  43 ;  s.  o.  19  Law  Jour.  Rep.  (n.  s.)  Exch.  151. 

2  19  Law  J.  Bep.  (if.  a.)  C.  P.  278.  »  Ibid.  Q.  B.  375. 
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the  drawer  against  the  acceptor  of  a  bill  of  exchange,  drawn  at  Nor- 
wich, on  the  defendant  in  London,  accepted  in  London,  payable  at 
Messrs.  Robarts  &  Co.  in  London,  and  sent  by  the  defendant,  so 
accepted,  to  the  plaintiff  in  Norwich  ;  in  which  jurisdiction  the  plain- 
tiff sues  by  leave  of  the  judge.  The  question  upon  the  9  &  10  Vict; 
c.  95,  §  60,  is,  whether  the  cause  of  action,  that  is,  the  whole  cause  of 
action,  arose  within  the  jurisdiction  of  that  county  court ;  and  I  am  of 
opinion  that  it  did  not.  Assuming  that  the  cause  of  action  was  made 
up  of  the  contract  and  the  breach  of  it,  it  was  argued  against  the 
rule,  that  this,  being  a  general  acceptance,  bound  the  defendant  to 
pay  everywhere,  and  therefore  at  Norwich,  where  the  plaintiff  was 
when  the  bill  became  due  ;  that  the  breach,  therefore,  was  at  Norwich, 
by  the  non-payment  there  at  maturity  (which  obviously  may  be  true 
without  deciding  this  rule)  ;  and,  further,  that  the  acceptance  itself 
was  not  perfect  until  the  bill  had  been  delivered  to  the  plaintiff  at 
Norwich,  so  that  the  contract  also  must  be  considered  as  having  been 
made  there.  Buckley  v.  Hann  was  cited  in  support  of  this  latter 
position,  in  which  an  indorsement  on  a  bill  of  exchange  written  by 
the  defendant  in  London,  and  sent  by  a  messenger  to  the  plaintiff  at 
his  residence  in  Middlesex,  was  held  by  the  Court  of  Exchequer  to 
be  an  indorsement  made  in  Middlesex,  the  mere  writing  without  the 
delivery  being  insufficient  to  constitute  an  indorsement.  But  it  was 
admitted  that  when  an  acceptance  had  been  written  in  Piccadilly  in 
one  jurisdiction  and  given  to  the  drawer  at  Billingsgate  in  another, 
the  cause  of  action  was  held  complete  in  the  former  jurisdiction  by 
the  Court  of  Common  Pleas.  Roff  v.  Miller.  This  case  was  decided 
soon  after  the  former,  which  appears  to  have  been  cited  in  the  argu- 
ment. But,  in  truth,  the  cases  do  not  govern  each  other,  and  both 
appear  to  me  well  decided.  One  purpose  of  an  indorsement  is  to  pass 
the  property  in  the  bill,  and  that  purpose  is  not  effected  until  actual 
or  constructive  delivery.  But  the  acceptor  has  no  property  in  the 
bill  either  before  or  after  acceptance  ;  he  must  be  supposed  to  receive 
the  drawer's  paper,  and  on  it  to  write  his  promise  without  in  any  way 
altering  the  property  in  the  bill.  He  may,  indeed,  before  any  com- 
munication to  the  drawer  of  the  act  done,  revoke  it,  according  to  Cox 
V.  Troy  and  modern  authorities ;  but  his  promise,  unless  so  revoked, 
is  complete,  and  takes  effect  from  the  time  when  it  was  made.  In 
saying  this,  I  am  aware  of  a  sentence  in  the  judgment  of  Bayley,  J., 
in  that  case  ;  but  I  think  his  language  is  to  be  construed  with  refer- 
ence to  the  question  then  before  the  court,  which  was  merely  the 
revocability  of  an  acceptance  before  communication  of  it  to  the  holder. 
In  Smith  v.  M'Clure,^  where  a  declaration  by  the  plaintiff,  the  drawer, 

1  5  East,  47G. 
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Stated  a  delivery  to  the  defendant  and  an  acceptance  by  him,  it  was 
demurred  to,  because  it  did  not  go  on  to  state  a  delivery  back  by  the 
defendant  to  the  drawer.  Lord  Ellenborough  said  the  acceptance 
admitted  by  the  demurrer  must  be  taken  to  be  perfect ;  and,  if  after 
such  an  acceptance  the  acceptor  improperly  detained  the  bill  in  his 
hands,  the  drawer  might  nevertheless  sue  him  on  it.  It  may  be  said, 
indeed,  that  this  decision  only  proves  that  a  perfect  acceptance,  what- 
ever that  imports,  gives  a  right  of  action,  because  it  implies  whatever 
is  necessary  to  make  it  perfect ;  but  Lord  Ellenborough 's  laugunge 
imports  at  least  that  an  acceptance  might,  in  his  opinion,  be  perfect 
without  delivery  ;  for  he  considers  it  may  be  perfect,  though  the  bill 
be  detained  in  the  acceptor's  hands.  In  the  present  case,  however, 
the  acceptance  has  been  delivered,  and  the  question  is,  where  the  con- 
tract, which  that  acceptance  raises,  is  to  be  considered  as  made  ? 
Upon  this  point,  Story,  J.,  is  very  explicit  in  his  Conflict  of  Laws,  § 
317 :  "  Acceptances  of  bills  are  deemed  contracts  of  acceptance  in  the 
place  where  they  are  made  and  where  they  are  to  be  performed.  So 
Paul  Voet  lays  down  the  doctrine  :  Quid  si  de  Uteris  Gambii  incidat 
qucestio  ;  quis  locus  erit  spectendus  ?  Is  spectendus  est  locus,  ad  quern 
sunt  destinatcB,  et  ibidem  acceptatCB.  But  suppose  a  negotiable  ac- 
ceptance or  a  negotiable  note  made  payable  generally,  without  any 
specification  of  place,  what  law  is  to  govern  in  case  of  a  negotiation 
of  it  by  one  holder  to  another  in  a  foreign  country,  in  regard  to  the 
acceptor  or  maker  ?  Is  it  a  contract  by  them  to  pay  in  any  place 
where  it  is  negotiated,  so  as  to  be  deemed  a  contract  of  that  particular 
place,  and  governed  by  its  laws  ?  The  Supreme  Court  of  Massachu- 
setts have  held  that  it  creates  a  debt  payable  anywhere,  by  the  very 
nature  of  the  contract ;  and  it  is  a  promise  to  whomsoever  shall  be 
the  holder  of  the  bill  or  note.  Assuming  this  to  be  true,  still  it  does 
not  follow  that  the  law  of  the  place  of  negotiation  is  to  govern  ;  for 
the  transfer  is  not,  as  to  the  acceptor  or  maker,  a  new  contract,  but  it 
is  under  and  part  of  the  original  contract,  and  springs  up  from  the 
law  of  the  place  where  that  contract  was  made.  A  contract  to  pay 
generally  is  governed  by  the  law  of  the  place  where  it  is  made,  for 
the  debt  is  payable  there  as  well  as  in  every  other  place.  To  bring  a 
contract  within  the  general  rule  of  the  lex  loci,  it  is  not  necessary  that 
it  should  be  payable  [i.e.  to  be  performed]  exclusively  in  the  place  of 
its  origin.  If  payable  [i.  e.  to  be  performed]  everywhere,  then  it  is 
governed  by  the  law  of  the  place  where  it  is  made,  for  the  plain 
reason  that  it  cannot  be  said  to  have  the  law  of  any  other  place  in 
contemplation  to  govern  its  validity,  its  obligation,  or  its  interpreta^ 
tion.  All  debts  between  the  original  parties  are  payable  everywhere, 
unless  some  special  provision  to  the  contrary  is  made ;  and  therefore 
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the  rule  is,  that  debts  have  no  situs,  but  accompany  the  creditor 
everywhere.  The  holder,  then,  takes  the  contract  of  the  acceptor  or 
maker  as  it  was  originally  made,  and  as  it  was  in  the  place  where  it 
was  made.  It  is  there  that  the  promise  is  made  to  him  to  pay  every- 
where." There  can  be  no  doubt  upon  this,  that  where  a  bill  is  sent 
from  one  country  by  the  drawer  to  the  drawee  in  another,  who  there 
accepts  it  and  returns  it  to  the  drawer,  both  Voetius  and  Story  would 
hold  that  the  contract  raised  by  the  acceptance  was  made  in  the 
country  of  the  drawee,  that  being  the  place  ad  quern  destinatur  et 
ibidem  acceptatur.  The  contract  accordingly,  in  this  case,  was  made 
in  London,  and  therefore  the  whole  cause  of  action  did  not  accrue  in 
Norfolk.  It  follows,  then,  that  the  judge  of  the  Norfolk  County 
Court  had  not  jurisdiction,  and  the  rule  for  a  prohibition  must  be 
absolute.  Mule  absolute} 

I  Eoff  V.  Miller,  19  L.  J.  C.  P.  278,  accord. 
Freund  v.  Importers'  Bank,  3  Hun,  689,  contra. 
See  Smith  ».  McClure,  5  East,  476.  —  Ed. 
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CHAPTER   III. 
INDORSEMENT. 


SECTION    I. 

A71  Indorsement  should  import  an   Order  to  pay  according  to  the 
Tenor  of  the  Bill  or  Note. 

HAWKINS  V.  CARDY. 
In  the  King's  Bench,  Michaelmas  Teem,  1698. 

[Reported  in  1  Lord  Kaymond,  360.] 

The  plaintiff  brought  an  action  upon  the  case  upon  a  bill  of  ex- 
change against  the  defendant,  and  declared  upon  the  custom  of  mer- 
chants, which  he  showed  to  be  thus :  that  if  any  merchant  subscribes 
a  bill,  by  which  he'promises  to  pay  a  sum  of  money  to  another  man 
or  his  order,  and  afterwards  the  person  to  whom  the  bill  was  made 
payable  indorses  the  said  bill,  for  the  payment  of  the  whole  sum 
therein  contained,  or  any  part  thereof,  to  another  man,  the  first  drawer 
is  obliged  to  pay  the  sum  so  indorsed  to  the  person  to  whom  it  is  in- 
dorsed payable ;  and  then  the  plaintiff  shows  that  the  defendant 
Cardy,  being  a  merchant,  subscribed  a  bill  of  £46  19s.  payable  to 
Blackman,  or  his  order ;  that  Blackman  indorsed  £43  4s.  of  it  payable 
to  the  plaintiff,  &c.  The  defendant  pleaded  an  insufficient  plea.  The 
plaintiff  demurred,  and  the  defendant  joined  in  demurrer.  And  ad- 
judged ^er  totam  Curiam,  that  the  declaration  is  ill.  For  a  man  can- 
not apportion  such  personal  contract,  for  he  cannot  make  a  man  liable 
to  two  actions,  where  by  the  contract  he  is  liable  but  to  one.  As  if 
A.  grants  a  rent  charge  of  £20  per  annum  to  B.,  B.  grants  £10  to  C, 
C.^  cannot  compel  the  terretenant  to  attorn.  So  if  lands  are  conveyed 
with  warranty  to  A.  and  B.,  their  heirs  and  assigns,  if  partition  be 
made,  the  warranty  is  extinct.  See  Hob.  25,  Roll,  and  Osborne's  Case, 
But  if  in  the  principal  case  the  plaintiff  had  acknowledged  the  receipt 
of  the  £3  15s.,  the  declaration  had  been  good.  And  though  it  was 
objected  by  Mr.  Nbrthey,  for  the  plaintiff,  that  the  plaintiff  has  made 

1  Tid^  4  Bac.  Abr.  368,  369 ;  2  Lev.  240. 
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payment  of  a  part  to  be  part  of  the  custom,  and  therefore  it  was  well 
enough  by  the  custom,  Holt,  C.  J.,  answered,  that  this  is  not  a  par- 
ticular local  custom,  but  the  common  custom  of  merchants,  of  which 
the  law  takes  notice ;  and  therefore  the  ooui't  cannot  take  the  custom 
to  be  so.  And  the  whole  court  were  of  opinion  that  judgment  ought 
to- be  entered  for  the  defendant.  But,  upon  the  importunity  of  Mr. 
Northey,  leave  was  given  to  the  plaintiff  to  discontinue  upon  payment 
of  costs.' 


EAST  V.  ESSINGTON. 
In  the  Qubbn's  Bench,  Michaelmas  Teem,  1703. 

[Repoiied  in  7  Modern  Reports,  86.] 

An  action  by  the  indorsee  of  a  bill  of  exchange  against  the  drawer, 
declaring  upon  the  custom  of  merchants,  and  that  A.  to  whom  the 
bill  was  made,  indorsavit  super  billam  prmd.  content,  billm  prced.  to 
him  the  plaintiff  solvend. 

And  here  it  was  agreed  by  the  court :  that  "  indorsement "  is  a 
term  known  in  law,  and  signifies  a  writing  on  the  back  of  a  paper 
or  parchment  containing  another  writing. 

To  this  declaration  two  exceptions  were  taken  in  arrest  of  judg- 
ment :  First,  that  the  words  of  the  indorsement  were  not  signifi- 
cative enough  to  pass  the  property  of  the  bill  to  the  plaintiff, 
according  to  the  custom  of  merchants.  The  second  exception  was, 
that  it  appears  there  were  three  bills  for  the  same  sum,  and  that 
whereon  the  action  is  brought  was  the  first,  and  says,  "  my  second 
or  third  not  paid,  pay  this  my  first." 

But  per  Curiam.  However  that  matter  would  have  been  on  demur- 
rer, it  will  be  well  after  verdict ;  for  if  the  second  or  third  were  paid, 
there  had  been  no  promise  at  all,  for  the  promise  is  conditional  to  pay 
this,  if  the  second  or  third  be  not  paid ;  therefore  if  the  second  or 
third  were  paid,  the  jury  could  not  find  for  the  plaintiff.^ 

1  Anon.,  3  Salk.  70  ;  Oridge  v.  Sherborne,  11  M.  &  W.  378,  per  Parke,  B. ;  Bibb 
V.  Skinner,  2  Bibb,  57  ;  EUedge  v.  Straughn,  2  B.  Men.  81 ;  Galliopolis  Bank  v.  Trim- 
ble, 6  B.  Mon.  599 ;  Douglass  v.  Wilkeson,  6  Wend.  637 ;  Martin  v.  Hayes,  Busbee, 
423 ;  Hughes  v.  Kiddell,  2  Bay,  324 ;  Frank  v.  Kaigler,  36  Tex.  305,  accord. 

Conf.  Flint  v.  Flint,  6  All.  34.  —  Ed. 

2  See  Starke  v.  Cheeseman,  Garth.  509,  and  Wegersloffe  v.  Keene,  1  Stra.  223, 
where  it  is  held  that  this  allegation  is  unnecessary  after  judgment  by  default,  or  on 
demurrer  to  the  replication.  See  also  Hotham  v.  East  India  Company,  1  Term  Rep. 
640;  Collins  v.  Gibbs,  2  Burr.  899. 
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And  as  to  the  first  exception  they  held  that  that  would  be  like- 
wise good  after  verdict;  for  without  finding  an  indorsement,  they 
could  not  find  for  the  plaintiif.'  And  it  is  not  true  to  say,  that  at 
this  rate,  and  for  this  reason,  it  may  be  said,  if  there  were  no  manner 
of  indorsement,  that  defect  would  be  cured  by  verdict ;  for  here  there 
is  a  kind  of  an  indorsement  set  forth,  and  the  jury  could  not  find  for 
the  plaintiff  without  finding  this  to  be  a  good  indorsement,  and  such 
as  amounts  to  an  agreement  to  have  the  money  paid  to  the  plaintifi\ 
A  bill  of  exchange  may  be  accepted  by  parol,  but  not  transferred 
otherwise  than  by  writing  upon  the  back  of  it ;  and  that  transfers  the 
property,  by  the  custom  of  merchants.  And  they  put  the  case  of  debt 
for  rent,  by  the  grantee  of  reversion,  without  showing  attornment, 
and  helped  by  verdict ;  and  so  in  case  of  bargain  and  sale,  pleaded 
without  enrolment,  good  after  verdict. 

Holt,  C.  J.  If  a  man  write  on  the  back  of  a  bill  of  exchange, 
"  This  is  to  be  paid  to  J.  S.,"  or,  "  The  contents  of  this  bill  to  be  paid 
to  J.  S.,"  and  set  his  hand  to  it,  it  will  be  a  good  indorsement. 

Qucere  pro  me.  Why  not  a  declaration  of  trust  ?  But  if  there  be 
no  indorsement  at  all  set  forth,  the  verdict  cannot  help. 

And  judgment  was  given  for  the  plaintiff.^ 

1  See  Pinkney  v.  Hall,  1  Ld.  Ray.  176. 

2  A  payee  or  subsequent  party  who  writes  mere  words  of  assignment  upon  a  bill 
or  note,  e.  g.,  "  I  hereby  assign,"  &c.,  or  "  1  have  sold  this  note,"  &c.,  cannot  be 
cliarged  as  an  indorser.  Lyons  v.  Divelbis,  22  Pa.  185 ;  Kilpatrick  u.  Heaton,  ?i 
Brev.  92 ;  Crosby  v.  Ronb,  IG  Wis.  616  {semble). 

Tlie  decisions  to  the  contrary  in  Henderson  v.  Ackelmire,  69  Ind.  540 ;  Sands  i'. 
Wood,  1  Iowa,  263  ;  Sears  «.  Lantz,  47  Iowa,  658  (but  see  Franklin  v.  Twogood,  18 
Iowa,  515;  25  Iowa.  520,  s.  c.) ;  Adams  v.  Blethen,  66  Me.  19,  are  clearly  erroneous. 
See  also  Marks  v.  Herman,  24  La.  An.  335. 

Furthermore,  an  assignment,  not  being  an  indorsement,  cannot  operate  as  a  trans- 
fer, according  to  the  law-merchant,  but  will  give  to  one  claiming  under  it  as  against 
parties  antecedent  to  the  assignor  merely  the  rights  of  an  assignee  of  an  ordinary 
chose  in  action.  Anita  v.  Yeomans  (Michigan,  1878),  7  C.  L.  J.  197.  But  see  contra, 
Crosby  v.  Roub,  16  Wis.  616 ;  Bangs  v.  Flint,  25  Wis.  544. 

Deshler  v.  Guy,  5  Ala.  186,  and  Rowe  v.  Hawkins,  15  Ind.  445,  decide  notliing 
more  than  that,  in  jurisdictions  in  which  choses  in  action  are  assignable,  one  claiming 
under  sucli  an  assignment  may  sue  prior  parties  in  his  own  name.  —  Ed. 
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8MALLW00D  v.  VERNON. 
Michaelmas  Teem,  1721. 

[Reported  in  1  Strange,  478.] 

Case  by  original  in  B.  R.,  and  declares  against  the  defendant  as 
inJorser  of  a  promissory  note ;  and,  after  setting  out  the  note  and 
indorsement,  he  goes  on,  that,  virtute  hide,  the  defendant  became 
chargeable  with  the  payment  of  the  money  secimduni  tenorem  of  the 
indorsement.  The  defendant,  upon  oyer  of  the  original,  pleads  in 
abatement  that  the  charge  against  him  ought  to  be  according  to  the 
tenor  of  the  note,  and  not  of  the  indorsement.  And  Strange, ^ro  def., 
insisted  that  it  might  be  that  the  indorsement  appointed  the  money  to 
be  paid  at  a  different  time  from  what  is  mentioned  in  the  note;  which 
are  terms  that  the  indorser  cannot  lay  upon  the  party  who  made  the 
note.  Suppose  the  note  be  payable  May  1,  surely  the  party  to  whom 
it  is  given  cannot  say,  I  appoint  the  contents  of  this  note  to  be  paid  to 
J.  S.  upon  April  1.  Or  if  he  should,  yet  the  other  will  not  be  bound 
to  pay  it  till  May.  And  if  he  is  charged  according  to  the  terms  of  the 
indorsement,  his  only  remedy  must  be  to  traverse  the  being  charged 
otherwise  than  according  to  the  tenor  of  the  note.  And  as  to  the  ob- 
jection, that  in  counts  upon  promissory  notes  there  is  no  occasion  to 
lay  any  express  assumpsit,  and  therefore  the  whole  may  be  rejected, 
he  answered,  that  where  the  pleader  does  not  rely  upon  the  first  part 
of  the  case  he  makes,  but  goes  on  further,  and  alleges  other  matter,  he 
by  that  gives  the  other  side  an  opportunity  of  traversing  the  last  mat- 
ter ;  as  Lutw.  108. 

Sed per  Curiam.  There  is  no  occasion  to  pray  in  aid  of  that  objec- 
tion here,  where  the  action  is  against  the  indorser.  It  is  true  he  can- 
not lay  a  charge  upon  the  giver  of  the  note  in  a  manner  different  from 
the  terms  of  it ;  but  he  may  charge  himself  if  he  pleases,  for  every 
indorsement  is  the  same  as  making  a  new  note ;  and,  if  the  note  be 
payable  May  1,  and  the  indorsement  appoints  it  to  be  April  1,  as  to 
the  indorser,  this  is  a  promissory  note  payable  April  1.  If  this  was 
an  action  against  the  giver  of  the  note,  there  might  be  more  in  the 
objection.  Respondes  ouster  agard} 

'  See  Haney  v.  Sangston,  8  Dana,  246. 

The  case  of  Russel  v.  Langataffe,  which  properly  belongs  in  this  section,  will  be 
found  in  the  Appendix  to  this  volume,  p.  884.  —  Ed. 
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DAT  AND  Anothbe  v.  LTON. 
In  the  Coukt  of  Appeals,  Maktland,  June,  1823. 

[Reported  in  6  Harris  ^  Johnson,  140.] 

Appeal  from  Baltimore  County  Court.  Assumpsit  by  the  plaintiffs 
(now  appellants)  on  a  promissory  note  drawn  by  Latimer  and  Lyon 
in  favor  of  the  defendant,  and  by  him  indorsed  in  blank.^  On  the 
defendant's  prayer,  which  was  a  general  one,  the  County  Court  (Han- 
son, A.  J.)  directed  the  jury  that  the  plaintiffs  were  not  entitled  to 
recover.  The  plaintiffs  excepted  and  appealed,  the  verdict  and  judg- 
ment being  against  them.  The  cause  was  submitted  without  argu- 
ment. 

BtrcHANAN,  Earle,  Maetin,  and  Dorset,  JJ.,  on  the  bench. 

Wirt  (Attorney-General  of  the  United  States),  for  the  appellants. 

Heath,  for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 

Dorset,  J.  We  concur  in  the  opinion  given  by  the  court  below. 
The  plaintiff  did  not  deduce  a  regular  title  to  the  note.  True  it  is 
that  the  defendant,  by  indorsing  the  note  in  blank,  conferred  an 
authority  on  the  plaintiffs  to  fill  up  the  indorsement,  but  he  omitted 
to  do  it ;  and  it  was  decided  by  this  court,  in  the  case  of  Ringgold  v. 
Tyson,  at  December  term,  1810,  and  in  Hudson  v.  Goodwin,  5  Harr. 
&  Johns.  115,  that  an  indorsee  could  not  maintain  an  action  on  a  note 
payable  to  order,  unless  the  indorsement  was  filled  up  at  the  time  it 
was  offered  in  evidence.  As  this  point  is  decisive  against  the  plain- 
tiffs, it  is  unnecessary  to  inquire  whether  the  facts  stated  in  the  bill  of 
exceptions  did,  in  point  of  law,  amount  to  due  notice  of  the  dishonor 
of  the  note.  Judgment  affirmed? 

1  Only  80  much  of  the  case  is  given  as  relates  to  the  validity  of  the  indorse- 
ment.—  Ed. 

2  Brewster  v.  Dana,  1  Root,  266 ;  Ringgold  v.  Tyson,  3  Har.  &  J.  172 ;  Hudson 
V.  Goodwin,  6  Har.  &  .1.  115;  Peaslee  v.  Robbins,  3  Met.  164 ;  Wiggins  v.  Rector, 
1  Mo.  478  ;  Menard  w.  "Wilkinson,  3  Mo.  92;  Riker  v.  Corley,  2  Penningt.  191,  accord. 

Riggs  V.  Andrews,  8  Ala.  628 ;  Sawyer  v.  Patterson,  11  Ala.  523 ;  Poorman  v. 
Mills,  35  Cal.  118 ;  Gillham  o.  State  Bank,  3  111.  246;  Bowers  v.  Trevor,  5  Blackf. 
24  ;  Clark  v.  Walker,  6  Blackf.  82  ;  Ferry  v.  Jones,  10  Ind.  226 ;  Moore  v.  Pendleton, 
16  Ind.  481 ;  Rich  «.  Starbuck,  51  Ind.  87  ;  Sprigg  v.  Cuny,  7  Mart.  u.  s.  263 ; 
Griffon  v.  Jacobs,  2  La.  192 ;  M'Donald  v.  Bailey,  14  Me.  101 ;  Chewning  v.  Gate- 
wood,  6  Miss.  552 ;  Greenough  v.  Smead,  3  Oh.  St.  415,  contra. 

Conf .  Whitten  v.  Hayden,  9  All.  408 ;  West  u.  Meserve,  17  N.  H.  432 ;  Crozer  v. 
Chambers,  Spencer,  256,  269  ;  Gardner  v.  Williamson,  4  Ired.  266. 

The  blank  indorsement  may  be  filled  up  at  the  trial.    Lucas  o.  Marsh,  Barnes, 
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HENRY   S.  BELCHER  v.  NORMAN  A.   SMITH. 

In  the  Supreme  Judicial  Court,  Massachusetts,  Sbptejibee 

Term,  1851. 

[Reported  in  7  Cushing,  482.] 

This  was  an  action  of  assumpsit  on  a  promissory  note,  bearing  oate 
of  Jan.  16, 1850,  and  payable  to  the  defendant  or  his  order,  on  demand. 

At  the  trial  in  the  Court  of  Common  Pleas,  before  Hoar,  J.,  the  fol- 
lowing facts  appeared :  The  defendant  on  the  3d  of  February,  1850, 
transferred  this  note  to  Field  &  Leland,  in  payment  of  a  debt,  and 
wrote  his  name  on  the  back  of  the  note,  with  these  words  over  it : 
"  I  hereby  guarantee  the  within  note."  Field  &  Leland  subsequently 
transferred  the  note  to  the  plaintiff,  and  indorsed  upon  it,  over  their 
signature,  these  words  :  ''  For  value  received  pay  to  Henry  S.  Belcher 
at  his  own  risk."  The  defendant  objected  that  the  plaintiff  could  not 
maintain  an  action  in  his  own  name,  on  the  defendant's  indorsement ; 
that  it  showed  a  contract  of  guarantee  with  Field  &  Leland,  and  was 
not  negotiable.  But  the  court  ruled  that,  although  the  contract  of 
guarantee  was  not  negotiable,  the  effect  of  the  transfer  of  the  note 
from  the  defendant  to  Field  &  Leland  with  the  indorsement  upon  it 
was  such  as  would  have  authorized  Field  &  Leland,  and  would  authorizb 
the  plaintiff  to  write  over  the  indorsement  the  words  "  pay  to  Field  & 
Leland  or  their  order ;  "  and  the  plaintiff  was  permitted  by  the  court, 
against  the  objection  of  the  defendant,  to  write  those  words. 

The  plaintiff  having  obtained  a  verdict,  the  defendant  excepted  to 
the  above  ruling. 

C.  P-  Huntington,  for  the  defendant. 

E.  Clark,  for  the  plaintiff. 

Dewbt,  J.  The  question  raised  in  the  present  case,  of  the  right  of 
the  plaintiff  to  maintain  an  action  as  indorsee  of  the  promissory  note 
sued  upon,  was  fully  considered  by  us  and  settled  in  the  recent  case  of 
Tuttle  V.  Bartholomew.^  Upon  a  review  of  the  question,  and  compari- 
son of  the  conflicting  decisions  and  grounds  upon  which  they  were 
placed,  the  court  were  of  opinion  that  where  the  name  of  the  payee  of 
the  note  was  indorsed  on  the  back  of  the  note  in  no  other  form  than 
as  a  signature  to  a  guarantee  fully  written  out  and  expressed,  leaving 

453  ;  Pickett  v.  Stewart,  12  Ala.  202 ;  Edwards  o.  Scull,  11  Ark.  825 ;  Croskey  v. 
Skinner,  44  111.  321 ;  Cope  v.  Daniel,  9  Dana,  415;  Condon  u.  Pearce,  43  Md.  83; 
Fairfield  v.  Adams,  16  Pick.  381 ;  Norris  u.  Badger,  6  Cow.  449  ;  Johnson  v.  Hooker, 
2  Jones  (N.  Ca.),  29;  Rees  v.  Conococlieague  Bank,  5  Rand.  326.  —  Ed. 
1  12  Met.  452. 
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nothing  for  implication,  this  was  not  such  an  indorsement  as  author- 
ized a  subsequent  holder  of  the  note  to  sue  upon  it  as  indorsee.  It  is 
true  there  was  the  further  objection  in  that  case,  that  the  guarantee 
was  signed  not  only  by  the  payee  of  the  note,  but  also  by  another 
person,  and  in  the  form  of  a  joint  guarantee.  But,  irrespective  of 
that,  the  court  were  of  opinion  that  the  plaintiff  could  not  enforce  the 
payment  of  the  note  by  a  suit  in  his  own  name,  as  indorsee. 

JVew  trial  ordered} 

1  Tliat  a  payee  or  subsequent'party  who  writes  a  guarantee  upon  a  bill  or  note  is 
not  liable  as  iiidorser  is  now  well  settled.  Erskine  t^.  M'Lendon,  1  Stew.  31 ;  Davis 
V.  Campbell,  3  Stew.  319 ;  Bissell  v.  Gowdy,  31  Conn.  47  (semble) ;  Springer  v.  Hut- 
chinson, 19  Me.  359  ;  Taylor  v.  Binney,  7  Mass.  479 ;  Tinker  v.  McCauley,  3  Mich. 
188,  193  [semble) ;  Lamourieux  v.  Hewit,  5  Wend.  307  ;  Miller  v.  Gaston,  2  Hill,  188  ; 
Brown  v.  Curtiss,  2  Comst.  225  ;  Brewster  v.  Silence,  4  Seld.  207,  214 ;  Small  v. 
Sloan,  1  Bosw.  352 ;  Snevily  v.  Ekel,  1  Watts  &  S.  203 ;  Turlcy  v.  Hodge,  3  Humph. 
73  ;  Smith  v.  Dickinson,  6  Humph.  261 ;  Foster  v.  Barney,  3  Vt.  60 ;  Crosby  v.  Eoub, 
16  Wis.  616  (semble). 

See  contra,  Vanzant  u.  Arnold,  31  Ga.  210;  Upham  v.  Prince,  12  Mass.  14  {ovei- 
ruled) ;  Leggett  u.  Raymond,  6  Hill,  639  (overruled) ;  Bell  u.  Johnson,  4  Yerg.  194 
(overruled) ;  Partridge  v,  Davis,  20  Vt.499. 

Nor  is  a  guarantee  in  any  sense  negotiable,  whether  made  by  a  payee  or  sub- 
sequent party  to  a  bill  or  note,  M'Doal  v.  Yeomans,  8  Watts,  361 ;  or  written  upon 
the  instrument  by  one  not  a  party  to  it,  Irish  v.  Cutter,  31  Me.  536 ;  True  v.  Ful- 
ler, 21  Pick.  140  ;  Ten  Eyck  v.  Brown,  4  Chandl.  151 ;  3  Pinney,  452,  s,  o. ;  Beckley  v. 
Ecker,  3  Barr,  292;  Northumberland  Bank  u.  Eyer,  58  Pa.  97  (semble),  (see  contra, 
Webster  v.  Cobb,  17  111.  459)  ;  or  contained  in  a  separate  instrument,  Watson  v. 
McLaren,  19  Wend.  557 ;  26  Wend.  425,  s.  o. 

Accordingly,  although  in  jurisdictions  in  which  by  statute  choses  in  action  have 
been  made  assignable,  a  guarantor  may  be  charged  in  an  action  brought  by  a  remote 
holder  in  his  own  name,  Killian  u.  Ashley,  24  Ark. '511;  Cole  v.  Merchants'  Bank, 
60  Ind.  350;  First  Bank  v.  Carpenter,  41  Iowa,  518;  Cooper  v.  Dedrick,  22  Barb. 
516,  the  guarantor  may  set  up  any  defences  which  would  hold  in  an  action  between 
the  immediate  parties  to  the  guaranty,  Levi  v.  Mendell,  1  Duv.  77 ;  Gallagher  o. 
Wliite,  31  Barb.  92.  See  contra,  Webster  v.  Cobb,  17  111.  459;  and  conf.  Opdyke  v. 
Pacific  R.  R.  8  Dill.  55. 

Consistently  with  the  doctrine  stated  above,  a  guarantee,  not  being  an  indorse- 
ment, cannot  operate  as  a  transfer  according  to  the  law-merchant,  but  will  give  to 
one  claiming  under  it  as  against  parties  antecedent  to  the  guarantor  merely  the 
rights  of  an  assignee  of  an  ordinary  chose  in  action.  Canfield  v.  Vaughan,  8  Mart. 
682;  Tuttle  v.  Bartholomew,  12  Met.  452  (overruHng  Blakely  v.  Grant,  6  Mass.  386). 

The  contrary  doctrine  asserted  in  Bissell  v.  Gowdy,  31  Conn.  47  (semble)  ;  My- 
rick  V.  Hasey,  27  Me.  9;  Heard  u.  Dubuque  Bank,  8  Nebr.  10;  Barrett  v.  May,  2 
Bail.  1 ;  Mosely  v.  Graydon,  4  Strob.  7 ;  Benton  v.  Fletcher,  31  Vt.  418  (semble)  ; 
Crosby  v.  Roub,  16  Wis.  616  (semble),  is  indefensible. 

Herring  v.  Woodhull,  29  111.  92;  Childs  t-.  Davidson,  38  111.  437;  Kauzman  v. 
Weirick,  26  Oh.  St.  330;  May  u.  Hancock,  1  Bail.  299,  decide  nothing  more  than 
that,  in  jurisdictions  in  which  choses  in  action  are  assignable,  one  claiming  under 
such  a  guarantee  may  sue  prior  parties  in  his  own  name.  —  Ed. 
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SECTION  II. 
An  Indorsement  must  he  in   Writing  upon  the  Bill  or  Note, 

MOXON  AND  Others  v.  PULLING  and  Others. 
At  Nisi  Prius,  coram  Lord  ELLSNtfoROUGH,  July  21, 1814. 

\Reported  in  4  Campbell,  50.] 

This  was  an  action  against  the  defendants  as  indorsers  of  a  bill  of 
exchange  for  £500,  drawn  by  P.  Macdougal,  payable  to  his  own  order, 
accepted  by  Hallet  &  Co. 

The  plaintiffs  were  holders  of  another  bill  for  the  same  amount, 
accepted  by  the  defendants.  On  the  19th  of  July,  1813,  being  called 
upon  to  pay  it,  they  said  they  had  lent  that  bill  to  J.  D.  May,  who  had 
promised  to  provide  them  with  funds  to  meet  it,  and  they  should  call 
upon  him  to  comply  with  his  engagement.  The  plaintiffs'  agent  then 
saw  May,  who  proposed  that  they  should  take  the  acceptance  of  Hal- 
let  &  Co.  in  payment.  This  was  agreed  to,  on  condition  that  the  de- 
fendants indorsed  it ;  and  May  promised  to  procure  their  indorsement. 
The  proposed  arrangement  was  then  mentioned  by  the  agent  to  the 
defendants,  who  agreed  to  it;  and  one  of  them  said  he  would  go  and 
indorse  the  bill.  On  23d  July,  the  plaintiffs  received  from  May  the 
bill  in  question, purporting  to  be  indorsed  by  the  defendants;  and,  the 
next  day,  the  former  bill  was  delivered  up  to  him.  The  indorsement 
was  not  the  handwriting  of  the  defendants,  but  turned  out  to  be  a 
forgery. 

It  was,  nevertheless,  contended  that  they  were  liable  as  indorsers, 
on  the  ground  that  the  indorsement,  under  these  circumstances,  must 
be  taken  to  have  been  made  with  their  authority. 

Lord  ElI/ENBOrough.  You  cannot  establish  any  agency  to  in- 
dorse the  bill.  When  the  promise  was  given,  the  bill  does  not  appear 
to  have  existed  ;  and  all  was  in  Jieri.  The  defendants  might  have 
repented,  and  refused  to  indorse.  They  may  be  liable  for  a  breach  of 
promise ;  but  they  cannot  be  sued  as  indorsers  of  the  bill. 

Plaintiff  nonsuited? 

I  Wilmington  Bank  v.  Houston,  1  Barring.  225,  accord.  —  Ed. 
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GEORGE  DILLEY  TOTJNG  v.  REUBEN  THEODORE  GLOVER 
AND  EDGAR  AUGUSTUS  GLOVER. 

In  the  Queen's  Bench,  April  28,  1857. 
[Reported  in  3  Jurist,  New  Series,  637.] 

Declaeation  Stated  that  the  plaintiff,  by  his  bill  of  exchange,  then 
overdue,  directed  to  William  Booth,  required  William  Booth  to 
pay  to  the  plaintiff's  order  £54  9s.  three  months  after  date,  and  the 
plaintiff  indorsed  the  same  to  the  defendants,  who  indorsed  the  same 
to  the  plaintiff.  Presentment  and  dishonor.  First  plea :  that  the 
defendants  did  not  indorse  the  said  bill  of  exchange  in  manner  and 
form.  Issue  thereon.  On  the  trial  before  Wightman,  J.,  at  the 
sittings  in  London  during  this  term,  it  appeared  that  the  plaintiff, 
having  a  claim  against  Booth,  proposed  to  give  his  acceptance,  in- 
dorsed to  the  defendants ;  thereupon  the  plaintiff  drew  the  bill,  and 
Booth  accepted  it ;  the  bill  was  then  taken  to  the  defendants,  who 
wrote  across  the  face  of  it,  under  the  words  "  Accepted,  William 
Booth,"  "  R.  &  E.  Glover."  It  was  objected  that  the  name  of  the 
defendants  being  written  on  the  face  of  the  bill,  the  bill  was  not 
indorsed  according  to  the  custom  of  merchants.  A  verdict  was 
entered  for  the  plaintiff,  leave  being  reserved  to  move  to  enter  a 
nonsuit. 

April  27.^  —  Tindal  Atkinson  moved  for  a  rule  to  show  cause  ac- 
cordingly. [Lord  Campbell,  C.  J.  Generally  speaking,  it  is  wholly 
immaterial  on  what  part  of  the  paper  the  name  of  a  party  to  the 
instrument  is  written.  In  the  case  of  an  attesting  witness  to  a 
will,  it  has  been  held  that  it  is  immaterial  where  the  name  was 
signed.  It  is  allowed  that  if  the  name  had  been  written  on  the 
back  of  the  bill  the  defendants  would  have  been  liable  as  indor- 
sers  ;  and  the  only  objection  is,  that  the  name  is  written  on  the  face 
of  the  bill.  But  they  could  not  be  the  acceptors  of  the  bill,  because 
they  were  not  the  drawees,  and  it  is  only  in  the  capacity  of  indorseis 
that  they  could  be  liable  ;  in  the  nature  of  things  they  are  the  indor- 
sers.J  Bills  of  exchange  must  be  treated  as  regulated  by  the  custom 
of  merchants,  and  mischief  would  arise  from  allowing  a  departure 
from  the  order  in  which  the  parties  to  a  bill  sign  their  names.  Where 
the  back  of  the  bill  is  filled  with  the  names  of  indorsers,  an  additional 
indorser  is  provided  for  by  an  "  allonge."  The  signature  of  the  de- 
fendants violates  the  word  "  indorsement,"  and  they  would  not  be  able 

»  Before  Lord  Campbell,  C.  J.,  Wightman,  Erie,  and  Crompton,  JJ. 
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to  sue  a  subsequent  indorsee.  [Loed  Campbell,  C.  J.  Suppose  the 
drawee  wrote  ''  accepted  "  on  the  back  of  the  bill,  would  it  not  be  a 
valid  acceptance?  It  cannot  be  maintained  that  a  signature  on  the 
face  of  the  bill  by  the  payee  is  void.  Such  a  signature  must  operate 
as  an  indorsement.]  Cur.  adv.  vult. 

April  28.  —  Lord  Campbell,  C.  J.,  said  this  was  an  action  by  the 
indorsee  of  a  bill  of  exchange  against  the  indorsers.  All  was  regular, 
except  that  the  indorsement  was  written  on  the  face  of  the  instrument 
instead  of  the  back.  But  the  indorsement  was  clearly  proved  to  be 
written  by  the  defendants  as  indorsers,  and  we  are  of  opinion  they 
hereby  make  themselves  liable  as  indorsers.  It  is  quite  immate- 
rial whether  it  was  written  on  the  back  of  the  instrument  or  on  the 
face,  and  therefore  there  will  be  no  rule.  Utile  refused.^ 


FRENCH  V.  TURNER. 
In  the  Supreme  Couet,  Indiai^a,  Novembek  Teem,  1860. 

[Reported  in  15  Indiana  Reports j  59.] 

Appeal  from  the  Ohio  Circuit  Court. 

WoEDBN",  J.  Suit  by  French  against  Turner.  The  complaint  con- 
tained three  paragraphs  or  counts,  to  each  of  which  a  demurrer  was 
sustained,  and  final  judgment  was  rendered  for  the  defendant. 

French,  having  excepted  to  the  ruling,  brings  the  case  here  for 
revision. 

The  first  count  ^  states,  in  substance,  that  on  Nov.  6,  1852,  one  John 
Bodle  executed  and  delivered  to  Abel  C.  Pepper  a  mortgage  on 
certain  land,  therein  described,  to  secure  the  payment  of  $1,100,  evi- 
denced by  ten  promissory  notea  of  that  date,  each  for  $110  ;  one 
payable  in  a  year  from  date,  and  one  maturing  each  year  thereafter 
until  they  all  become  due,  with  interest  payable  annually.  That  in 
September,  1854,  Pepper  assigned  and  transferred  the  mortgage  and 
notes,  by  indorsement  on  the  mortgage,  to  the  defendant.  Turner. 
That  Turner,  in  January,  1858,  for  value  received,  transferred  the 
mortgage  and  notes  to  the  plaintiff,  by  indorsement  in  writing  on  the 
mortgage.     The  mortgage  and  notes,  together  with  the  assignment, 

1  Ex  parte  Yates,  27  L.  J.  Bank,  9 ;  Armfield  v.  AUport,  27  L.  J.  Ex.  42  {semble) ; 
Herring  o.  "WoodhuU,  29  111.  92 ;  Gibson  v.  Powell,  7  Misa.  60 ;  Hainea  v.  Dubois,  30 
N.  J.  259,  accord. 

Conf.  Rex  v.  Bigg,  1  Stra.  18  ;  3  P.  Wms.  419,  a.  o.  —  Ed. 

2  Only  80  much  of  the  case  is  given  as  relates  to  this  count.  —  Ed. 
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are  set  out.     The  assignment  from  Turner  to  the  plaintiff  on  the 
mortgage  is  as  follows,  viz. :  — 

"For  value  received,  I  hereby  assign  the  within  mortgage  and 
notes,  therein  described,  to  John  J.  French. 

"Jan.  2,  1858.  (Signed)  Moses  Tuknee." 

It  is  averred  that  the  note  which  became  due  on  Nov.  6, 1858, 
and  the  interest  on  the  others  not  due,  remain  due  and  unpaid.  That, 
for  the  notes  which  matured  before  Nov.  6,  1858,  he  foreclosed  the 
mortgage,  and  the  mortgaged  premises  were  sold  for  $600,  being  fifty 
dollars  less  than  the  judgment,  interest  and  cost.  That  Bodle,  at  the 
time  of  the  execution  of  the  notes  and  mortgage,  had  no  property 
subject  to  execution  except  the  mortgaged  premises,  nor  did  he  have 
at  the  time  of  the  maturity  of  any  of  the  notes.  That  he  is  still 
wholly  and  notoriously  insolvent,  having  no  property  subject  to  exe- 
cution, and  that  an  action  against  him  would  be  unavailing :  where- 
fore, &c. 

The  first  count  is  evidently  based  upon  the  supposition  that  the 
defendant  is  liable  as  an  indorser  of  the  notes.  This,  however,  is  not 
the  case.  In  order  to  render  him  thus  liable,  the  indorsement  of  the 
notes  must  have  been  made  "  thereon"  (1  R.  S.  1852,  p.  378),  or  per- 
haps "  on  another  paper  annexed  thereto  (called  in  France  allonge), 
which  is  sometimes  necessary  when  there  are  many  successive  in- 
dorsements to  be  made."     Story  on  Bills,  §  204. 

The- indorsement  in  question  made  upon  the  mortgage  refers  to  the 
notes  as  being  therein  described,  and  is  not  upon  the  notes  or  upon 
any  paper  attached  to  them.  Such  an  assignment  could  not  operate 
to  transfer  the  legal  title  to  the  notes.  It  would  convey  an  equitable 
title,  authorizing  the  assignee  under  our  code  to  sue  thereon  in  his 
own  name,  but  it  does  not  place  the  assignor  in  the  condition  of  a 
legal  indorser.  By  such  an  assignment,  the  assignor  does  not  warrant 
the  solvency  of  the  maker  of  the  notes.  It  is  no  more  effectual  for 
that  purpose  than  a  parol  assignment  would  be,  —  an  assignment 
made  by  the  delivery  of  the  notes.  The  case  is  analogous  to  the 
transfer  of  a  bill  payable  to  bearer  by  delivery.  "  If  it  is  payable  to 
the  bearer,  then  it  may  be  transferred  by  mere  delivery.  But  al- 
though it  may  be  thus  transferred  by  mere  delivery,  there  is  nothing 
in  the  law  which  prevents  the  payee  of  a  bill,  payable  to  himself  or 
bearer,  from  transferring  it  if  he  chooses  by  indorsement.  In  such  a 
case,  he  will  incur  the  ordinary  liability  of  an  indorser,  from  which,  in 
the  case  of  a  mere  transfer  by  delivery,  he  is  ordinarily  exempt.  On 
the  transfer  of  a  bill,  payable  to  the  bearer,  by  delivery  only,  without 
indorsement,  the  person  making  it  ceases  to  be  deemed  a  party  to  the 
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bill ;  nlthoiigh  he  may  in  some  cases  incur  a  limited  responsibility  to 
the  person  to  whom  he  immediately  transfers  it,  founded  upon  par- 
ticular circumstances,  as,  for  example,  upon  his  express  or  implied 
guarantee  of  its  genuineness,  and  his  title  thereto."  Story  on  Bills, 
§  200. 

The  defendant  not  being  liable  upon  the  notes  as  indorser  thereof, 
it  follows  that  the  first  count  is  bad,  and  the  demurrer  thereto  was 
properly  sustained. 

Per  Curiam,.     The  judgment  is  aflirmed,  with  costs. 

James  S.  Jelley  and  William,  S.  JTolman,  for  appellants. 

A.  G.  Downey  and  IT.  A.  Downey,  for  appellees.^ 

1  Hopkirk  «.  Page,  2  Brock.  20  ;  Hull  v.  Planters'  Bank,  6  Ala.  761 ;  Gookin  v. 
Richardson,  11  Ala.  889;  Borum  v.  King,  37  Ala.  606;  Ryan  v.  May,  U  111.  49; 
Fortier  v.  Darst,  31  111.  212 ;  Badgley  v.  Votrain,  68  lU.  25 ;  Keller  </.  Williams,  49 
Ind.  504 ;  Franklin  c/.  Twogood,  18  Iowa,  615 ;  Instone  v.  Williamson,  2  Bibb,  83 
(semble),  accord. 

Jones  V.  Elliott,  4  La.  An.  303  ;  Mosely  v.  Graydon,  4  Strob.  7,  contra. 

Conf.  Crutchfield  v.  Easton,  13  Ala.  337  ;  Folger  v.  Cliase,  18  Pick.  63 ;  Crosby 
V.  Roub,  16  Wis.  616 ;  Chipman  v.  Tucker,  38  Wis.  43,  49.  —Ed. 
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SECTION  III. 

Ifo  One  hut  the  Payee  or  a  Subsequent  Solder  can  he  an  Indorser. 

BISHOP  V.  HAYWARD. 
In  the  King's  Bench,  Nov.  21,  1791. 

{Reported  in  i  Term  Reports,  470.] 

The  plaintiff  declared  on  a  promissory  note,  made  by  one  Collins, 
payable  to  the  plaintiff,  or  order;  and  afterwards  indorsed  by  him  to 
the  defendant,  who  afterwards  reindorsed  it  to  the  plaintiff  again. 
After  verdict  for  the  plaintiff  on  the  general  issue,  a  motion  was 
made  by 

Hewer,  in  arrest  of  judgment,  upon  the  ground  that  nothing  ap- 
peared to  be  due  to  the  plaintiff  on  his  own  showing ;  for  the  defend- 
ant would  be  entitled  to  recover  back  again  the  identical  sum  from 
the  plaintiff  for  which  he  had  now  obtained  a  verdict  against  the 
defendant ;  and,  therefore,  as  this  would  introduce  a  circuity  of  ac- 
tion, which  the  law  does  not  permit,  the  declaration  was  bad  upon  the 
face  of  it. 

J'lumer,  Lane,  and  Dauncey  showed  cause  ;  contending  that  there 
was  no  instance  of  a  judgment  being  arrested,  because,  joWma /awe, 
there  might  be  a  circuity  of  action.  But  the  plaintiff  is  entitled  to 
maintain  his  verdict,  if  nothing  appear  which  is  necessarily  inconsist- 
ent with  his  demand  ;  and,  therefore,  if  any  case  can  be  stated  where 
upon  this  record  the  plaintiff,  according  to  justice  and  law,  would  not 
be  bound  to  refund  the  money  again,  the  court  will  presume,  after  ver- 
dict, that  such  a  case  was  made  out  in  evidence.  Now,  suppose  it  had 
happened  that  the  plaintiff  had  refused  to  receive  this  note  from  Collins 
as  a  satisfaction  for  his  debt,  unless  Hayward  put  his  name  upon  it,  to 
which  Hayward  had  agreed,  and  had  delivered  it  again  to  the  plain- 
tiff, his  name  as  payee  having  been  first  indorsed  upon  it  by  way  of 
form  :  in  this  case,  no  doubt  Bishop  would  be  entitled  to  maintain  his 
action  as  subsequent  indorsee  against  Hayward;  and  yet  Hayward 
could  not  have  recovered  the  money  again  of  him  as  prior  indorser,  on 
account  of  the  agreement  between  them.  That  was  this  very  case. 
The  objection  of  circuity  only  holds  where  there  is  necessarily  an  equal- 
ity of  action.  Moor,  23.  But  it  does  not  necessarily  follow  that  the 
plaintiff's  recovering  here  will  introduce  a  circuity  of  action.    There 
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is  nothing  contrary  to  the  law  of  merchants  in  a  person's  being  the 
indorsee  of  a  note  which  he  had  before  indorsed.  The  indorsement  is 
only  prima  facie  evidence  of  consideration.  It  may  be  rebutted ; 
and  it  might  have  been  proved  that  the  first  indorsement  to  Hayward 
was  without  consideration,  and  the  second  for  a  good  one.  And  this 
must  have  been  proved ;  otherwise,  the  plaintiif  could  not  have  recov- 
ered a  verdict.  And,  if  the  defendant  had  had  a  counter-demand 
upon  the  plaintiff,  he  should  have  pleaded  a  set-off;  but  it  is  not  usual 
to  state  in  the  declaration  whether  the  indorsement  wei-e  with  or  with- 
out consideration.  This  is  a  motion  in  arrest  of  judgment ;  and,  after 
verdict,  it  must  be  taken  that  every  thing  was  proved  necessary  to  en- 
able the  plaintiff  to  recover.  2  Burr.  899.  The  effect  of  this  verdict 
is  not  only  that  the  plaintiff  had  a  right,  under  the  circumstances,  to 
recover  against  the  defendant,  but  also  that  the  defendant  could  not 
recover  the  same  sum  back  again  from  him  upon  the  note. 

LoED  Kenyon,  C.  J.  It  is  an  invariable  rule  that  every  plaintiff 
must,  on  his  own  stating  of  the  case,  show  sufficient  to  entitle  him  to 
recover  judgment  against  the  defendant ;  and  it  is  a  rule  equally  clear 
that  every  instrument  ought  to  be  declared  on  according  to  its  legal 
import.  I  do  not  say  but  that  there  may  be  circumstances  which,  if 
disclosed  on  the  record,  might  entitle  the  plaintiff  to  recover  against 
the  defendant  on  this  note ;  but  we  are  now  called  upon  to  form  a 
judgment  on  the  title  which  he  has  disclosed  ;  and,  on  the  face  of  the 
declaration,  he  has  stated  the  note  as  a  legal  existing  note,  and  the 
indorsements  as  legal  existing  indorsements.  We  are  therefore  bound 
to  consider  them  to  be  so.  Then  the  case  stands  thus  :  that  he,  the  plain- 
tiff, being  the  original  indorser  of  the  note,  calls  on  the  defendant,  who 
appears  on  the  record  to  be  a  subsequent  indorsee.  And  nothing  can 
be  clearer  in  law  than  that  an  indorsee  may  resort  to  either  of  the  pre- 
ceding indorsers  for  payment :  whereas  the  present  action  is  an  attempt 
to  reverse  this.  I  admit  that  a  case  might  happen  in  which  the  plain- 
tiff might  have  stated  that  he  was  substantially  entitled  to  recover  on 
this  note,  —  e.  g.,  that  his  own  name  was  originally  used  for  form  only, 
and  that  it  was  understood  by  all  the  parties  to  the  instrument  that 
the  note,  though  nominally  made  payable  to  the  plaintiff,  was  substan- 
tially to  be  .paid  to  the  defendant ;  but,  if  such  were  the  case,  the  note 
should  have  been  declared  on  according  to  its  legal  import,  as  was  held 
in  Minet  «.  Gibson.-'  A  name  may  be  omitted  in  the  declaration,  if  the 
legal  operation  of  the  instrument  requires  it.  But,  in  this  case,  the 
plaintiff  has  stated  facts  subversive  of  his  title. 

BuLLEE,  J.    The  consequence  of  supporting  this  judgment  would 

I  3  T.  R.  481 ;  H.  Bl.  Rep.  569. 
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be,  that  the  plaintiff,  without  having  any  real  demand  on  the  defend- 
ant, may  recover  against  him  by  the  judgment  of  the  court,  without 
allowing  to  the  defendant  a  possibility  of  defending  himself.  For,  on 
the  trial,  it  was  only  necessary  for  him  to  prove  that  the  note  in  ques- 
tion was  given,  as  stated  in  the  declaration,  payable  to  the  plaintiff! 
that  it  was  indorsed  by  him  to  the  defendant,  and  by  him  reindorsed 
to  the  plaintiff.  The  defendant  cannot  deny  these  facts  ;  on  proving 
which,  the  judge  at  nisi  prius  was  bound  to  say  that  he  was  entitled 
to  recover,  because  he  had  proved  the  whole  of  his  declaration. 
Then,  having  obtained  a  verdict,  he  comes  to  this  court,  and  relies  on 
that  verdict  as  conclusive  that  he  has  a  cause  of  action,  on  the  ground 
that  this  court  must  presume  after  verdict  that,  if  the  case  supposed 
by  the  plaintiff  had  not  been  proved,  he  could  not  have  recovered  at 
nisi  prius.  But,  on  a  motion  in  arrest  of  judgment,  we  are  bound  to 
look  at  the  title  which  the  plaintiff  himself  has  stated,  beyond  which 
no  presumption  can  be  admitted.  The  cases  of  presumption  alluded  to 
are  where  the  plaintiff  has  stated  a  case  defective  in  form,  not  where 
he  has  shown  a  title  defective  in  itself.^  The  case  commonly  put  of  a 
presumption  after  verdict  is  where  a  feoffment  is  pleaded  without  liv- 
ery ;  there  a  livery  is  implied  as  making  a  part  of  the  feoffment.  But 
if  the  title  be  defective  on  the  face  of  it,  the  court  cannot  sustain  the 
judgment.  There  is  no  foundation  for  the  argument  relative  to  the 
set-off;  for  the  statutes  only  enable  a  defendant, to  set  off  one  debt 
against  another. 
Per  Curiam.  Judgment  arrested. 


JOHN  PENNY,  suEviviNG   Partner  op   ROBERT   BROOKES, 
V.  JOHN   ROSE   INNES. 

In  the  Exchequer,  Michaelmas  Term,  1834. 

[Reported  in  1  Crompton,  Meeson,  Sf  Hoscoe,  439.] 

Assumpsit  on  a  bill  of  exchange.  The  first  count  stated  that  one 
William  "Wilson  made  his  bill  of  exchange,  and  thereby  requested 
Henry  Wilson  &  Co.,  twelve  months  after  date,  to  pay  to  his  (W.  W.'s) 
order  the  sum  of  £200.  It  then  stated  an  indorsement  by  W.  W.  to 
the  defendant,  and  an  indorsement  by  the  defendant  to  the  plaintiff 
and  Robert  Brookes.  The  second  count  stated  the  making  of  tha 
bill  as  in   the  first  count,  and  an  indorsement  by  the  defendant  to 

Vide  Bull.  N.  P.  320;  Rep.  temp.  Hardw.  118. 
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the  plaintiff  Brookes  (omitting  the  statement  of  the  indorsement  hy 
W.  W.).  The  third  count  stated  that  the  defendant  drew  the  bill 
upon  the  same  drawees,  payable  to  his  own  order,  and  that  he  in- 
dorsed it  to  the  plaintiff  and  Brookes.  The  fourth  count  stated  that 
the  defendant  drew  the  bill  upon  the  same  drawers,  payable  to  the 
order  of  W.  W.,  and  that  W.  W.  indorsed  it  to  the  plaintiff  and 
Brookes.  The  fifth  count  stated  that  W.  W.  drew  the  bill  upon  the 
sunie  drawees,  payable  to  his  own  order,  and  indorsed  it  to  the  plaintiff 
und  Brookes,  who  delivered  the  bill  to  the  defendant,  who  then  and 
tliere  indorsed  and  delivered  the  same  to  the  plaintiff  and  Brookes. 
The  declaration  also  contained  a  count  for  goods  sold  and  delivered, 
and  the  usual  money  counts.  Plea :  the  general  issue.  On  the  trial 
before  Parke,  B.,  at  the  London  sittings  after  last  Trinity  term,  the  bill 
upon  which  the  action  was  brought  appeared  to  be  in  the  following 
form :  — 

«  £'.iOO  0«.  Od.  9th  Sept.,  1829. 

"  Twelve  months  after  date,  pay  to  me,  or  my  order,  the  sum  of  two 
hundred  pounds,  for  value  received. 

"  William  Wilson. 
"  Messrs.  Heney  Wilson  &  Co., 
"  Pedlar's  Acre,  Lambeth." 
(Indorsed) 
"  Pay  Messrs.  Brcfokes  &  Penny,  or  order, 

"William  Wilson. 
"John  Rose  Innes. 
"Beookes  &  Penny." 

It  appeared  in  evidence  that  the  defendant  had  indorsed  his  name 
upon  the  bill  after  the  special  indorsement  by  William  Wilson,  the 
payee,  to  the  plaintiff  and  Brookes,  and  before  the  indorsement  by 
the  latter,  and  it  was  objected  that  this  indorsement  gave  no  title  to 
the  plaintiff  and  Brookes  to  sue  the  defendant  on  the  bill ;  but  the 
learned  Baron  thought  that  the  indorsement  amounted  to  a  fresh 
drawing,  and  the  plaintiff  had  a  verdict.  No  question  arose  with 
regard  to  the  consideration  for  the  defendant's  indorsement. 

Piatt  now  moved  for  a  rule  to  show  cause  why  the  verdict  for  the 
plaintiff  should  not  be  set  aside,  and  a  nonsuit  entered,  or  a  new  trial 
had.  The  question  is,  whether  the  defendant,  by  putting  his  name  on 
the  back  of  the  bill  immediately  after  the  special  indorsement,  and 
before  the  indorsement  by  the  special  indorsees,  rendered  himself 
liable  as  a  new  drawer  ;  and,  if  so,  whether  the  bill  did  not  require  a 
fresh  stamp.  The  defendant  conveyed  no  interest  in  the  bill  by  his 
indorsement.     Had  it  been  indorsed  by  the  plaintiff  and  Brookes  to 
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the  defendant,  and  by  him  indorsed  again  to  the  plaintiff  and  Brookes, 
they  could  not  have  sued  the  defendant  as  indorsee,  because  he  in  his 
turn  might  have  sued  them  in  the  same  character.  In  what  capacity 
is  the  defendant  liable  upon  the  bill  ?  He  is  a  mere  stranger  to  it, 
and  has  neither  property  nor  the  power  of  transferring  the  property 
in  it.  He  puts  his  name  upon  it.  That  act  confers  no  title  upon  any 
one,  and  imposes  no  liability  upon  the  defendant. 

Lord  Ltndhuest,  C.  B.  The  indorsement  of  this  bill  by  the 
defendant  gave  it  all  the  effect  of  a  new  instrument  as  against  him, 
though  it  did  not  in  fact  create  a  new  instrument.  It  was  competent 
to  Brookes  &  Penny  to  strike  out  their  own  indorsement,  and  then 
the  bill  would  have  stood  as  a  bill  indorsed  by  the  defendant  in  blank. 
This  would  not  have  prejudiced  any  other  party.  The  bill  was  their 
property ;  and  the  indorsement,  whether  general  or  special,  might  be 
struck  out. 

Paeke,  B.  Every  indorser  of  a  bill  is  a  new  drawer,  and  it  is  part 
of  the  inherent  property  of  the  original  instrument  that  an  indorse- 
ment operates  as  against  the  indorser  in  the  nature  of  a  new  drawing 
of  the  bill  by  him.  Still  it  remains  the  same  instrument  as  before,  and 
does  not  require  a  fresh  stamp,  for  it  is  not  a  fresh  instrument.  It  is 
urged  that  the  defendant  when  he  indorsed  the  bill  had  no  property 
in  it ;  but  that  is  not  necessary  in  order  to  render  him  liable  to  be 
sued  upon  the  bill.  Suppose  that  a  man  steals  a -bill  and  indorses  it 
for  value,  might  it  not  in  pleading  be  stated  that  he  drew  the  bill  ? 
The  indorsement  by  the  defendant  was  equivalent  to  the  drawing  of 
a  new  bill,  and  was  intended  to  transfer  that  new  bill  to  the  plaintiff 
and  Brookes.  It  has  been  argued  that  the  case  may  be  treated  as  if 
the  defendant  was  the  indorsee  of  the  plaintiff  and  Brookes,  and  as  if 
he  had  again  delivered  the  bill  to  them ;  and  it  is  said  that  in  such  a 
case,  to  avoid  circuity  of  action,  the  plaintiff  ought  not  to  be  suffered 
to  recover.  But  the  fact  was  not  so.  The  defendant  never  was  the 
indorsee  of  the  plaintiff  and  Brookes,  nor  was  it  ever  intended  to  con- 
vey the  property  in  the  bill  to  him. 

Aldeeson,  B.  The  indorsement  only  operates  as  against  the  party 
making  it,  and  then  as  a  fresh  drawing.  It  has  no  operation  with 
regard  to  the  other  parties  to  the  bill. 

GuENBT,  B.    I  am  of  the  same  opinion.  Hule  refused.^ 

1  Conf.  Allen  v.  Walker,  2  M.  &  W.  817 ;  Burmester  v.  Hogarth,  11  M.  &  W.  97; 
Lawrence  v.  Osikey,  14  La.  886.  —  Ed. 
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WILLIAM   GWINNELL  v.  EDWARD  HERBERT. 

In  the  King's  Bench,  June  11,  1836. 

[Reported  in  6  Adolphwi  Sf  Ellis,  436.] 

Assumpsit.  The  declaration  stated  that  the  defendant  on,  &c., 
made  his  pi-oraissory  note,  and  thereby  promised  to  pay  the  plaintiff 
£7  lis.  6c/.,  one  month  after  date,  which  period  had  elapsed.  There 
was  also  a  count  on  an  account  stated.  Pleas  :  that  defendant  did  not 
make  the  said  note  in  manner,  &c.,  concluding  to  the  country ;  and, 
as  to  the  account  stated,  the  general  issue.  On  the  trial  before  the 
under-sheriff  of  Gloucestershire,  Feb.  19,  1836,  the  note  was  put  in. 
It  was  payable  to  William  Gwinnell,  or  order,  signed  Herbert  Her- 
bert, and  indorsed,  in  the  defendant's  handwriting,  E.  Herbert.  Un- 
der that  name  was  written  William  Gwinnell.  The  note  had  an 
eighteen-penny  stamp.  The  under-sheriff  objected  that  Edward 
Herbert,  not  being  named  on  the  face  of  the  note,  but  on  the  back  as 
an  indorser,  he  was  not  maker,  as  stated  in  the  declaration.  For  the 
plaintiff,  Penny  v.  Innes  was  cited.  No  notice  of  dishonor  was  proved 
to  hnve  been  given  to  Edward  Herbert.  The  under-sheriff  stated  to 
the  jury  that,  on  the  authority  of  the  case  cited,  Edward  Herbei't 
must  be  considered  as  a  new  maker  ;  and  that,  as  against  a  maker, 
notice  of  dislionor  was  unnecessary.  The  plaintiff  had  a  verdict;  but 
the  under-sheriff  certified  (under  Stat.  3  &  4  Will.  IV.  c.  42,  §  18)  to 
r-t.-iy  judgment  till  a  new  trial  could  be  moved  for.  Busby,  in  the 
ensiiinif  term,  moved  for  a  new  trial,  on  the  grounds  that,  assuming 
:  n  iniloi'ser  to  stand  in  the  situation  of  a  new  maker,  he  was  not  to  be 
described  in  pleading  as  the  maker,  and  that  he  was  not  in  effect  a 
maker.     A  rule  nisi  was  granted. 

R.  V.  Richards  now  showed  cause.  The  under-sheriffs  ruling, 
on  the  authority  of  Penny  v.  Innes,  was  right.  In  that  case,  a  bill 
drawn  by  Wilson,  payable  to  his  own  order,  and  by  him  especially 
indorsed  to  Brookes  and  Penny,  was  next  indorsed  by  Innes,  and 
then  by  Brookes  and  Penny.  Lord  Lyndhurst  there  said  :  "  The  in- 
dorsement of  this  bill  by  the  defendant  gave  it  all  the  effect  of  a  new 
instrument  as  against  him,  though  it  did  not  in  fact  create  a  new  in- 
strument. It  was  competent  to  Brookes  and  Penny  to  strike  out 
their  own  indorsement;  and  then  the  bill  would  have  stood  as  a  bill 
indorsed  by  the  defendant  in  blank.  Plimley  y.  Westleyi  may  be 
mentioned  as  a  contradictory  authority  ;  but  there  the  note  was  not 
payable  to  order.      Here,  the   instrument  being  negotiable,  a  new 
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Stamp  was  not  necessary  to  render  the  indorser  liable  as  a  new 
maker.  The  note  was  a  new  instrument  in  some  respects,  but  not  in 
all.  If  a  party  is  possessed  of  a  note  or  bill  without  proper  title,  and 
transfers  it,  he  is  liable  ;  because  the  law  will  not  allow  him  to  say  : 
"  I  have  no  title,  and  therefore  my  indorsee  can  have  none  against 
me."  [Patteson,  J.  Every  indorser  of  a  bill  may  be  a  new  drawer  ; 
but  the  maker  of  a  promissory  note  is  an  acceptor.]  Unless  the 
defendant  here  can  be  sued  as  maker,  there  is  no  remedy :  he 
ought  not  to  be  discharged  merely  because  a  person  who  ought  to 
have  indorsed  has  omitted  doing  so. 

Busby,  contra.  By  the  custom  of  merchants,  the  indorser  of  a  note 
stands  in  the  place  of  the  drawer  of  a  bill,  as  is  said  in  Heylyn  v.  Ad- 
amson  ;  but  he  is  never  declared  against  as  a  drawer  in  fact.  As  to 
the  maker  of  a  note.  Lord  Mansfield  observes,  in  the  case  just  cited, 
that  he  is  an  acceptor,  not  a  drawer ;  and  that,  when  the  note  is 
indorsed,  the  indorser  stands  in  the  situation  analogous  to  that  of 
drawer  of  a  bill.  He  could  not,  indeed,  stand  in  the  situation  of 
acceptor,  because  then  he  and  the  maker  would  both  fill  that  charac- 
ter ;  and  there  cannot  be  two  acceptors.  Jackson  v.  Hudson.  It  is 
not  necessary,  therefore,  to  call  in  question  the  authority  of  Penny  v. 
Innes.  Here  the  defendant  might  have  been  sued  upon  the  original 
consideration.  But,  if  sued  upon  the  note,  he  should  have  been  de- 
clared against  as  indorser ;  in  which  case,  it  would  probably  have 
been  held  that  he  was  estopped  from  setting  up  as  a  defence  the  want 
of  an  indorsement  to  himself. 

Lord  Denman,  C.  J.  The  under-sheriff  has  acted  upon  a  misappli- 
cation of  Penny  v.  Innes.  The  law  there  laid  down  as  to  the  effect 
of  indorsement  might  be  correct  as  to  a  bill  of  exchange,  but  does  not 
apply  to  a  promissory  note.  The  judgment  of  Tindal,  C.  J.,  in  Plim- 
ley  V.  Westley,'  seems  intended  not  to  overrule  any  thing  laid  down  in 
Penny  v.  Innes,  but  to  be  consistent  with  what  was  there  decided. 

LiTTLEDALE,  J.  The  declaration  here  charges  Edward  Herbert  as 
the  maker  of  the  note.  It  must  be  taken  that,  in  point  of  fact,  the 
note  was  made  by  Herbert  Herbert.  Then  the  question  is,  whether 
he  is  discharged,  and  a  new  instrument  created,  by  Edward  Herbert's 
name  being  put  on  the  back  of  the  note.  I  cannot  understand  how 
that  should  be  so.  It  is  said  that,  in  the  case  of  a  bill  of  exchange,  o  very 
indorser  is  a  new  drawer.  But  even  that  requires  qualification.  Bills 
are  drawn  according  to  the  custom  of  merchants  all  over  the  vvoiid  ; 
and  merchants  would  be  much  surprised  at  being  told  that  an  indorser 
might  be  considered  a  new  drawer  in  all  respects.  It  may  be  correct 
to  say  that  an  indorsement  of  a  bill  is  in  the  nature  of  a  new  drawing. 
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But,  supposing  the  indorser  of  a  bill  to  be  strictly  in  the  situation  of  a 
drawer,  it  does  not  follow  that  the  indorser  of  a  note  is  a  maker.  The 
drawer  of  a  bill  is  liable  only  after  presentment  to  the  acceptor  ;  but 
the  maker  of  a  note  is  in  the  situation  of  acceptor.  In  this  case, 
therefore,  it  cannot  be  snid  that  the  indorser  became  a  maker,  or  that 
the  putting  of  Edward  Herbert's  name  on  the  back  of  this  bill  had, 
for  the  present  purpose,  cancelled  the  engagement  of  Herbert  Her- 
bert. The  observation  —  which  has  been  referred  to  —  of  Lord 
Ellenborough,  in  Jackson  v.  Hudson  appears  to  me  correct. 

Pattbson,  J.  The  issue  here  is,  whether  or  not  the  defendant 
made  the  note.  There  is  no  conflict  between  the  cases  on  this  sub- 
ject. The  whole  question  turns  on  the  distinction  between  a  bill  and 
a  note.  On  a  bill,  each  indorser  is  a  new  drawer,  as  was  stated  in 
Penny  v.  Innes  ;  but  the  drawer  of  a  bill  is  liable  only  on  default 
made  by  the  acceptor.  The  maker  of  a  note  is  liable  in  the  first  in- 
stance ;  and,  if  each  indorser  became  a  maker,  he  also  would  be  liable  in 
the  first  instance.  There  is  a  difiiculty,  therefore,  in  the  case  of  a  note, 
which  does  not  exist  in  that  of  a  bill.  The  point  in  Pliraley  v.  West- 
ley  ^  was,  that  the  note  not  being  on  the  face  of  it  negotiable,  the  per- 
sons whose  names  appeared  on  the  back  were  not  indorsers,  and  might 
have  been  treated  as  makers,  if  the  instrument  had  been  properly 
stamped.  Here  the  instrument  was  negotiable ;  so  that  the  point  dis- 
cussed in  Plimley  v.  Westley  does  not  arise.  This  case  is  more  like 
Jackson  v.  Hudson,  where,  the  drawee  having  accepted  a  bill,  and 
another  person  not  a  drawee  having  accepted  it  also,  it  was  held 
that  the  latter  could  not  be  sued  as  an  acceptor.  So  here  the  defend- 
ant was  not  a  maker,  but,  as  was  said  in  that  case,  should  have  been 
declared  against  on  his  collateral  undertaking.  In  the  report  of  Plim- 
ley V.  Westley,^  the  Lord  Chief  Justice  says,  "that  a  bill  or  note  can- 
not be  enforced  against  the  original  maker  by  a  person  who  takes  by 
indorsement,  unless  the  instrument  contains  words  which  authorize  the 
indorsement."  A  proper  distinction  is  there  kept  in  view.  Some 
confusion  has  arisen  in  many  of  the  cases,  from  not  attending  to 
the  distinction  between  a  bill  and  a  note.  The  rule  must  be 
absolute. 

Williams,  J.,  concurred.  Hule  absolute} 

1  2  New  Ca.  249.  2  1  Hodges,  325. 

8  Thew  1/.  Adams,  6  Up.  Can.  o.  s.  60;  Jones  v.  Ashcroft,  6  Up.  Can.  o.  8. 164; 
West  V.  Bown,  3  Up.  Can.  Q.  B.  290,  291 ;  Fahnestock  u.  Palmer,  20  Up.  Can.  Q.  B, 
307 ;  Smith  v.  HiU,  1  All.  (N.  B.)  213,  accord.  —  Ed. 
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WILDERS  AND  Othees  v.  STEVENS. 
Is  THB  Exchequer,  Feb.  11,  1846. 

[Reported  in  15  Meeson  ^  TFe/%,  208.] 

Assumpsit  by  the  indorsees  against  the  indorser  of  a  bill  of  ex- 
change. The  declaration  stated  that  T.  &  H.  Wilders  &  Co.,  on,  &c., 
made  their  bill  of  exchange  for  £40  12s.,  payable  to  their  order,  and 
directed  the  same  to  one  J.  Heigham,  &o. ;  that  Wilders  &  Co.  in- 
dorsed the  same  to  defendant,  and  the  defendant  then  indorsed  the 
same  to  the  plaintiifs.  The  declaration  then  averred  presentment 
to  and  nonpayment  by  Heigham,  in  the  usual  terms. 

Plea :  that  the  said  T.  &  H.  Wilders  &  Co.  are  the  plaintiffs,  and  no 
other  persons ;  that  the  plaintiffs  and  no  other  persons  are  the  makers 
of  the  said  bill  and  the  persons  to  whose  order  the  same  was  payable, 
and  the  persons  who  indorsed  the  same  to  the  defendant,  and  who  are 
liable  to  the  defendant  as  such  indorsers,  in  the  event  of  payment  of 
the  same  by  him.    Verification. 

Replication :  that  before  and  at  the  time  of  the  drawing  and 
making  of  the  said  bill  by  the  plaintiffs,  and  the  indorsement  thereof 
by  the  defendant,  as  in  the  declaration  mentioned,  Heigham  was 
indebted  to  the  plaintiffs  in  the  sum  of  £40  12s. ;  and  thereupon  it 
was  agreed  between  the  plaintiffs  and  Heigham  that,  in  consideration 
that  Heigham  would  procure  the  defendant  to  indorse,  and  become 
surety  as  indorser  to  the  plaintiffs  of  the  said  bill,  the  plaintiffs  should 
give  time  to  Heigham  for  the  payment  of  the  said  debt  of  £40  12s. ; 
that  the  plaintiffs  thereupon  afterwards,  in  pursuance  and  perform- 
ance of  the  said  agreement,  drew  and  indorsed  the  said  bill  as  in  the 
declaration  mentioned,  and  that  the  defendant,  for  the  accommoda- 
tion of  Heigham,  indorsed  the  same  to  the  plaintiffs,  with  the  intent 
of  thereby  becoming  surety  as  indorser  to  the  plaintiffs  of  the  said 
bill ;  that  Heigham,  after  the  said  indorsement  by  the  defendant,  in 
further  performance  of  the  said  agreement,  delivered  the  said  bill  so 
indorsed  by  the  defendant  to  the  plaintiffs ;  that  the  plaintiffs,  in  per- 
formance of  the  said  agreement,  gave  time  to  Heigham  for  payment 
of  the  said  debt,  and  that  no  part  thereof  has  been  paid  to  the  plain- 
tiffs.   Verification. 

Special  demurrer,  assigning  for  causes  that  the  replication  admits 
the  indorsement  by  the  plaintiffs  to  the  defendant,  as  in  the  plea  men- 
tioned ;  and  that  the  plaintiffs  were  liable  to  the  defendant  thereon, 
and  their  promise  thereby  to  pay  him  the  amount  of  the*  bill,  if  the 
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drawee  did  not ;  and  that  it  is  inconsistent  with  such  promise  and 
indorsement  of  the  plaintiffs,  and  is  a  circuity  of  action,  for  the 
defendant  to  be  liable  to  them  upon  his  indorsement,  though  made 
under  the  circumstances  stated  in  the  replication ;  and  that,  as  the 
defendant  is  not  by  the  replication  alleged  to  have  been  a  party  to 
the  agreement  between  the  plaintiffs  and  Heigham,  such  agreement 
could  form  no  consideration  for  the  defendant's  indorsement  to  the 
plaintiffs.     Joinder  in  demurrer. 

Petersdorff,  in  support  of  the  demurrer.  This  replication  is  no 
answer  to  the  plea.  A  party  who  has  indorsed  a  bill  of  exchange  to 
another,  and  has  become  liable  as  such  indorser,  cannot,  on  having  the 
bill  reindorsed  to  him  by  the  other,  bring  an  action  against  him  on 
such  indorsement.  The  reason  of  this  rule  is  thus  stated  in  Byles  on 
Bills  of  Exchange,  p.  114:  "If  a  bill  be  reindorsed  to  a  previous 
indorser,  he  has  no  remedy  against  the  intermediate  parties,  for  they 
would  have  their  remedy  over  against  him,  and  the  result  of  the 
actions  would  be  to  place  the  parties  in  precisely  the  same  situation 
as  before  any  action  at  all."  On  this  ground  it  was  held  that,  where 
C.  made  a  promissory  note  to  A.,  who  indorsed  it  to  B.,  by  whom  it 
was  reindorsed  to  A.,  A.  could  not  recover  on  the  note  against  B. 
Bishop  y.  Hayward.  [Paeke,  B.  Lord  Kenyon  there  says  that  there 
might  be  circumstances  which,  if  disclosed  on  the  record,  might  en- 
title the  plaintiff  to  recover ;  the  question  is,  whether  the  replication 
here  does  not  disclose  such  circumstances.]  Admitting,  however, 
that  the  defendant  might  be  liable  upon  a  declaration  properly  framed, 
this  replication  is  bad  for  departure ;  for  it  does  not  support  the  decla- 
ration, but  introduces  facts  inconsistent  with  it.  Further,  the  facts 
stated  in  the  replication  show  no  sufficient  consideration  for  the  de- 
fendant's promise ;  for  no  consideration  is  shown  to  have  existed 
between  the  defendant  and  Heigham,  to  whose  agreement  with  the 
plaintiff  the  defendant  is  not  alleged  to  have  been  a  party.  The  objec- 
tion arising  from  the  circuity  of  action  therefore  remains,  and  prevents 
the  plaintiffs  from  recovering  on  the  bill  against  the  defendants  by 
reason  of  his  indorsement  to  them. 

JBarstow,  contra.  The  objection  arising  from  the  circuity  of  action 
is  removed  by  the  facts  disclosed  in  the  replication,  which  rebut  the 
presumption  raised  by  the  plea  as  to  the  defendant  having  a  counter 
right  of  action  against  the  plaintiffs.  The  defendant  may,  under  the 
circumstances  stated  on  these  pleadings,  be  treated  as  a  new  drawer 
of  the  bill  (Penny  v.  Innes)  ;  and,  if  he  were  to  sue  the  plaintiffs  upon 
the  bill,  the  facts  stated  in  the  replication  would  be  an  answer  to  the 
action.  In  Mr.  Justice  Story's  book  on  Promissory  Notes,  pp.  479, 
598,  the  prihciple  is  stated  that  the  acts  of  parties  to  negotiable  instru- 
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ments  ought  to  be  so  interpreted  as  to  carry  their  intentions  into 
effect.  Again,  as  to  the  supposed  want  of  consideration,  Ridout  v. 
Bristow  is  an  authority  to  show  that  a  promissory  note  is  binding, 
although  it  purports  on  the  face  of  it  to  be  given  for  the  debt  of 
another.  The  facts  here  alleged  bring  the  case  within  the  same  prin- 
ciple. Nor  is  the  objection  as  to  the  supposed  departure  of  any  weight; 
for  the  replication  supports  the  declaration,  by  showing  facts  which 
entitle  the  plaintiffs  to  sue  the  defendant  upon  the  bill,  notwithstand- 
ing their  previous  indorsement  to  him.  Besides,  this  objection  is  not 
pointed  out  by  the  demurrer.     [He  was  then  stopped.] 

Parke,  B.  I  think  Mr.  Barstow  has  given  a  satisfactory  answer  to 
the  objections  taken  in  this  case  on  behalf  of  the  defendant.  If  the 
replication  is  a  departure  from  the  declaration,  that  ought  to  have 
been  pointed  out  as  a  cause  of  special  demurrer.^  With  respect  to  the 
main  objection,  although  the  old  authorities  are  in  some  degree  to  the 
contrary,  the  modern  decisions  have  settled  the  law  in  conformity 
with  the  view  taken  on  behalf  of  the  plaintiffs.  The  declaration  shows 
a  title  to  sue  the  defendant  upon  his  indorsement ;  and  the  replication 
states  circumstances  sufficient  to  negative  any  right  in  him  to  sue  the 
plaintiffs  upon  their  indorsement  to  him.  Then  there  is  a  sufficient 
statement  of  consideration ;  for  the  agreement  of  the  plaintiff  to  give 
time  to  Heigham  is  a  sufficient  consideration  for  the  defendant's 
promise  to  pay  the  note,  by  way  of  guarantee  for  him.  The  objec- 
tion, therefore,  as  to  the  circuity  of  action  being  removed,  inasmuch 
as  the  defendant  could  not  sue  the  plaintiffs,  the  case  is  brought  within 
those  special  circumstances  which,  it  was  said  by  the  court,  in  Bishop 
V.  Hayward,  may  exist,  and  which  entitle  the  plaintiffs  to  recover 
against  the  defendant.  Upon  this  state  of  the  pleadings,  therefore,  it 
seems  to  me  that  the  plaintiffs  are  entitled  to  our  judgment. 

Aldeeson,  B.  I  am  of  the  same  opinion.  The  replication  nega- 
tives the  objection  founded  on  circuity  of  action,  which  is  the  only 
objection  to  the  plaintiff's  right  to  recover  in  this  action. 

RoLFE,  B.,  and  Platt,  B.,  concurred. 

Judgment  for  the  plaintiffs.* 

1  The  replication  is  not  a  departure.     Morris  v.  Walker,  15  Q.  B.  589.  —  Ed. 
*  Smith  V.  Marsack,  6  C.  B.  486 ;  Morris  v.  Walker,  16  Q.  B.  589,  accord.  —  Eb. 
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LECAAN  V.  KIRKMAN. 
In  the  Common  Pleas,  April  21,  1859. 

[Repwted  in  6  Jurist,  New  Series,  17.] 

The  declaration  stated  that  one  C.  F.  Kirkman,  by  his  promissory 
note,  promised  to  pay  to  the  order  of  the  plaintiff  £87  8s.  two  months 
after  date  ;  and  the  plaintiff  indorsed  the  same  to  the  defendant,  and 
the  defendant  indorsed  the  same  to  the  plaintiff ;  and  the  note  was 
duly  presented  for  payment,  and  was  dishonored,  &c.  Pleas  :  first, 
traverse  of  the  plaintiff's  indorsement  to  the  defendant ;  secondly, 
traverse  of  the  defendant's  indorsement  to  the  plaintiff ;  thirdly,  no 
Consideration  for  the  indorsement  by  the  defendant  to  the  plaintiff ; 
fourthly,  no  notice  of  dishonor.  Issues.  The  cause  was  tried  on  the 
3d  of  December,  1858,  before  Cockburn,  C.  J.,  when  a  verdict  was 
returned  for  the  plaintiff ;  but  leave  was  reserved  to  move  to  enter 
a  verdict  for  the  defendant,  on  the  grounds  that  there  was  no  evidence 
of  the  indorsement  of  the  note  by  the  defendant,  and  that  the  trans- 
action was  complete  before  the  alleged  indorsement  by  him,  and 
therefore  there  was  no  consideration  for  his  indorsement. 

Edward  James,  Q.  C.  {Soil  with  him),  having  obtained  a  rule  ac- 
cordingly in  Hilary  term, 

Griffiths  now  showed  cause.  The  defendant's  father  being  indebted 
to  the  plaintiff,  and  the  plaintiff  being  desirous  of  getting  security  for 
bis  money,  it  was  arranged  that  the  son  should  indorse  the  father's 
promissory  note  as  a  surety  for  the  father;  and  so  there  was  a  good 
consideration  for  the  defendant's  indorsement.  The  jury  found  that 
it  was  part  of  the  transaction  that  the  son  (the  present  defendant) 
should  indorse,  as  surety,  to  his  father,  the  maker  of  the  note.  This 
is  a  case  within  the  principle  of  Gwinnell  v.  Herbert,  that  the  indorser 
of  a  promissory  note  does  not  stand  in  the  situation  of  maker  rela- 
tively to  his  indorsee.  This  case  was  not  cited  or  regarded  in  Ex 
parte  Tates.^  The  mode  in  which  the  indorsement  took  place  is  to  be 
looked  to.  When  the  defendant  put  his  name  on  the  note,  there  was 
then  there  no  indorsement  by  the  payee  (the  plaintiff),  though  the 
note  was  payable  to  her  order ;  she  then  put  her  name  on  the  note, 
below  the  defendant's  name.  After  the  note  became  due,  her  name 
was  struck  out,  and  then  ag.ain  written  on  the  note,  but  above  the 
defendant's  name.  Now,  it  being'  part  of  the  transaction,  as  found, 
that  he  was  to  indorse  as  surety,  he  is  to  be  taken  as  having  given,  in 

1  27  L.  J.  Bank.  9. 
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the  course  of  the  transaction,  authority  to  her  to  put  his  name  on  the 
note  at  any  time  afterwards,  so  as  to  make  his  indorsement  of  signifi- 
cance. In  Morris  v.  Wallcer,^  the  declaration  was  on  a  promissory 
note  payable  to  the  order  of  M.,  indorsed  by  M.  to  the  defendant,  and 
by  the  defendant  to  the  plaintiff.  Plea :  that  M.,  the  payee  of  the 
note,  and  the  indorser  to  the  defendant,  is  the  same  person  as  the 
plaintiff.  Replication  :  that  the  defendant  indorsed  for  the  maker  ; 
and  the  replication  was  held  good.  If  here  the  plaintiff  had  in  the 
first  instance  put  her  name  on  the  note,  and  then  asked  the  defendant 
to  put  his  name  below  hers,  the  cases  would  have  been  alike.  Therei 
are  similar  cases  of  bills  of  exchange.  Smith  v.  Marsack,^  Wilders  v. 
Stevens."  [Btlbs,  J.  There  is  this  difficulty  :  before  the  plaintiff  put 
her  name  on  the  back,  there  was  merely  the  name  of  the  defendant 
on  it ;  now,  on  that  he  would  not  be  liable.  Then  the  plaintiff  puts 
her  name  under  his  ;  still  he  is  not  liable  on  that,  because  if  she  sues 
him  he  has  his  recourse  to  her.]  That  would  have  been  so  in  Morris 
V.  Walker,  and  the  objection  seems  to  be  there  anticipated.  In  fact, 
the  question  comes  to  this,  —  what  was  the  true  intention  of  the 
parties  ?  The  court  will  give  effect  to  that.  (Story  on  Promis.  "Notes, 
§§  138,  479,  p.  614.)  [Willes,  J.  In  the  case  of  Bx  parte  Yates,  the 
Lords  Justices,  on  overruling  the  cfise  in  the  Queen's  Bench,  seem  to 
have  altogether  overlooked  the  distinction  between  a  bill  of  exchange 
and  a  promissory  note.  They  lay  down  what  is  contrary  to  the  com- 
mon law,  without  hearing  argument  on  the  point,  and  apparently 
without  thinking  of  the  point  at  all,  although  they  are  overruling  a 
decision  of  a  court  of  law  on  a  point  of  law.  Btles,  J.  The  passage 
in  Story  treats  of  a  regular  indorsement.]  The  court  is  to  draw 
inferences  by  the  terms  of  the  leave  reserved.  "Why  should  they 
infer  this  not  to  be  a  good  indorsement,  and  that  the  intention  was 
not  that  he  should  be  a  surety?  The  jury  have  found  that  there  was 
an  agreement  that  he  should  be  surety,  and  the  defendant  in  sub- 
Stance  authorized  the  plaintiff  to  do  what  was  necessary  to  make  him 
surety.  His  acknowledgment  of  his  signature,  though  in  the  first 
instance  put  on  at  the  wrong  time,  must  be  taken  to  give  it  the  effeot 
which  it  would  have  had  if  put  on  at  the  right  time.  [Bylbs,  J.  He 
might,  if  he  had  told  the  innocent  person  that,  have  been  estopped 
from  denying  it ;  but  here  he  is  not  liable  at  common  law  as  a  surety, 
because  of  the  Statute  of  Frauds ;  and  he  is  not  liable  by  the  law- 
merchant,  because  he  has  not  followed  the.  law-merchant.]  The 
intent  of  the  parties,  that  there  should  be  a  binding  promissory  note, 
must  govern.    As  to  bills  of  exchange,  the  court  has  decided  that. 

1  15  Q.  B.  589.  a  6  C.  B.  486.  »  15  M.  &  W.  208. 
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Montague  v.  Perkins,*  Schutz  v.  Astley.^  [Cockbitkn,  C.  J.  The 
plaintiff  at  the  time  had  not  present  to  her  mind  the  difference  be- 
tween a  bill  of  exchange  and  a  promissory  note.]" 

CocKBUBN,  C.  J.  The  rule  must  be  absolute.  There  are  two  ques- 
tions :  °  first,  whether  there  was  an  implied  authority  to  the  plaintiff 
to  put  her  name  above  the  name  of  the  defendant  on  the  back  of  the 
note,  so  as  to  constitute  him  an  indorsee  from  her,  thereby  enabling 
him  to  indorse  to  her,  and  thus  to  make  him  liable  to  her  as  indorser. 
Now,  I  do  not  think  it  is  necessary  to  decide  whether  there  were  not 
here  such  circumstances  as  made  in  favor  of  the  payee  in  this  respect) 
—  whether,  the  payee  not  having  first  placed  her  name  on  the  instru- 
ment, there  can  be  such  an  authority  as  has  been  suggested  :  that,  I 
think,  it  is  not  necessary  to  decide  in  this  case,  because  there  is  no 
authority  expressly  given,  and  it  cannot  be  implied  from  the  facts  of 
the  case  ;  for  the  defendant,  by  the  plaintiff's  request,  simply  puts  his 
name  on  this  instrument  valeat  quantum^  and  we  think  we  should  not 
be  justified  from  these  facts  in  implying  that  she  had  any  authority 
when  there  is  no  express  authority.  Therefore,  in  the  absence  of  any 
express  authority,  it  is  not  necessary  to  inquire  what  was  sufficient  to 
imply  authority. 

Cbowder,  Willes,  and  Btles,  JJ.,  concurred. 

Soil,  for  the  defendant,  was  not  heard. 

Rule  absolute  to  enter  a  nonsuit. 


MATTHEWS  and  Akothek  v.  BLOXSOME. 
In  the  Queen's  Bench,  Mat  3,  1864. 

[Reported  in  33  Law  Journal  Reports,  209.] 

The  first  count  charged  the  defendant  as  indorser  of  a  bill  drawn 
by  the  plaintiffs  on  R.  Bloxsome,  payable  to  the  order  of  plaintiffs.* 

The  second  count  charged  the  defendant  as  drawer  of  a  bill  ad- 
dressed to  R.  Bloxsome,  and  payable  to  the  order  of  plaintiffs. 

The  third  count  charged  defendant  as  drawer  of  a  bill  addressed  to 
R.  Bloxsome,  and  payable  to  bearer. 

1  17  Jur.  557.  2  2  Bing.  N.  C.  554. 

8  The  counsel  for  the  plaintiff  also  contended,  but  unsuccessfully,  that  the 
eTidence  showed  a  waiver  by  the  defendant  of  the  laches  of  the  plaintiff  in  giving 
notice  of  dishonor.  The  argument  and  opinions  upon  this  point  have  been  omitted, 
—  Ed. 

<  The  statement  of  the  pleadings  and  evidence  has  been  materially  abbreviated. 
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.  The  fourth  count  changed  defendant  as  a  guarantor. 

Pleas :  traversing  the  alleged  indorsement,  drawing,  and  guarantee 
by  the  defendant ;  also,  to  the  first  count,  a  demurrer. 

The  demurrer  was  argued  on  the  7th  of  June,  1861,  when  judgment 
was  given  for  the  defendant.^ 

The  action  was  tried  before  Blackburn,  J.,  at  the  sittings  in  Middle- 
sex, after  Michaelmas  term,  1861,  when  a  verdict  was  directed  for  the 
defendant  on  the  several  issues  joined,  with  leave  reserved  to  the  plain- 
tiffs to  move  to  enter  a  verdict  for  them,  the  court  to  have  power  to 
make  all  amendments  which  a  judge  might  properly  have  made  ;  and, 
upon  motion,  the  court  directed  that  a  special  case  should  be  stated. 
The  substance  of  the  special  case  was  that  the  defendant,  with  the  de- 
sign of  becoming  surety  to  the  plaintiffs  for  R.  Bloxsome,  indorsed  his 
name  on  the  back  of  a  blank-bill  stamp,  which  was  afterwards  filled  up 
to  read  as  follows  :  • — 

"  £50.  London,  Feb.  28,  1857. 

"  Forty-six  months  after  date,  pay  to  our  order  the  sum  of  fifty 
pounds,  for  value  received. 

"  To  Mr.  RicHAKD  Bloxsome,  Matthews  &  Peake. 

"  129  Regent  Street." 

Across  it  was  written,  "  Accepted.  Richard  Bloxsome."  And  on 
the  back  of  it  was  the  name  "  Joseph  Bloxsome."  The  defendant 
received  due  notice  of  dishonor. 

Hayes,  Serjt.  (  Udall  with  him),  for  the  plaintiffs.  It  must  be  con- 
ceded, since  the  judgment  of  this  court  on  the  demurrer  to  the  first 
count,  that  the  defendant  cannot  be  treated  as  an  indorser ;  but  he 
may  be  treated  as  the  drawer  of  a  new  bill.  Penny  v,  Innes.  Bur- 
mester  v.  Hogarth  "  is  perfectly  consistent  with  that  case  :  indeed,  it 
rather  afiirms  it ;  and  Parke,  B.,  points  out  that  the  indorsement  being 
in  blank  was  equivalent  to  the  drawing  of  a  new  bill  payable  to  bearer, 
which  is  the  form  adopted  in  the  third  count. 

Bowdeswell,  for  the  defendant.  Those  cases,  as  well  as  Hill  v.  Lewis,' 
were  cited  on  the  argument  of  the  demurrer ;  but  the  court  held  the 
defendant  was  not  liable  ;  and  the  first  count  states  the  facts,  so  that 
judgment  on  general  demurrer  is  equivalent  to  raying  that  the  defend- 
ant could  not  be  made  liable  at  all.  In  Penny  v.  Innes,  the  bill  was 
drawn  before  the  indorsement ;  and,  admitting  that  the  putting  one's 
name  on  the  back  of  a  blank-bill  stamp  is  equivalent  to  an  authority  to 
fill  it  up  with  such  a  bill,  commensurate  with  the  stamp,  as  would  make 

1  The  case  was  thought  unreportable  at  the  time ;  and  the  reporter's  note-book 
for  Trinity  term,  1861,  has  been  unfortunately  lost. 

"  11  Mee.  &  W.  97.  »  1  Salk.  132. 
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the  person  liable  as  indorser,  still  that  was  not  done  here.  Russel  v. 
Langstaffe.i  The  defendant  was  only  to  be  second  indorser,  Edmands 
being  joint  security  with  him.  He  intended  to  be  second  indorser, 
and  then  he  would  have  had  Edmands  to  sue  as  well  as  the  acceptor ; 
but  he  could  not  maintain  an  action  against  the  acceptor  on  the  present 
bill,  for  the  plaintiffs  have  never  indorsed  the  bill ;  and  it  is  only  to 
their  order  that  the  acceptor  promises  to  pay.  The  plaintiffs  here  are, 
in  fact,  prior  parties  to  the  defendant ;  and  a  prior  party  cannot  sue  a 
subsequent  one.     Bishop  v.  Hayward. 

[CocKBUEN,  C.  J.  How  could  the  plaintiffs  have  carried  out  the 
intention  of  the  parties  that  the  defendant  should  be  surety  for  the 
acceptor  to  the  plaintiffs  ?] 

No  doubt  there  might  be  a  dLflBculty  in  doing  so  properly  ;  but  that 
is  no  argument  that  they  have  done  so  in  this  irregular  way.  [The 
arguments  and  judgments  on  the  facts  are  omitted.] 

CocKBURN,  C.  J.  I  am  of  opinion  that  our  judgment  must  be  for 
the  plaintiffs  on  the  third  count.  In  my  view,  the  question,  whether 
the  plaintiffs  are  entitled  to  recover  against  the  defendant  as  drawer 
of  the  bill,  is  settled  by  Penny  v.  Innes.  I  also  think  the  decision  of 
this  court  on  the  demurrer  was  quite  right,  because  the  first  count 
charged  the  defendant  as  indorser  of  a  bill  drawn  by  the  plaintiffs  to 
their  own  order ;  and,  in  point  of  law,  the  defendant  was  not  indorser, 
and  no  title  and  no  interest  ever  passed  through  him  to  the  plaintiffs ; 
and  therefore  he  could  not  be  liable  as  indorser.  But  I  think  the  de- 
fendant is  liable  on  the  principle  of  Penny  v.  Innes.  In  that  case,  it 
is  laid  down  as  a  general  proposition  that  every  indorser  may  be  taken 
as  the  drawer  of  a  fresh  bill,  according  to  the  tenor  and  effect  of  the 
bill  on  which  he  puts  his  indorsement.  There  a  stranger  —  that  is,  a 
person  no  party  to  the  bill  —  intervened,  and  wrote  his  name  on  the 
back  of  the  bill,  and  he  was  held  liable  as  drawer ;  and  the  whole  doc- 
trine amounts  to  this,  that  a  man  who  puts  his  name  in  this  way  as 
indorser,  although  not  in  legal  acceptance  an  indorser,  does  what 
an  indorser  does,  —  he  guarantees  the  payment  by  the  acceptor  at 
maturity.  In  that  sense,  he  does  what  a  drawer  does ;  and  so,  al- 
though he  cannot  be  an  indorser,  he  may  be  treated  as  a  drawer. 
And  this  is  consistent  with  sound  sense  and  justice :  whether  we 
look  at  the  effect  of  the  bill  as  a  mercantile  instrument  or  at  the  in- 
tention of  the  parties,  the  result  is  the  same.  The  intention  was  that 
the  defendant  should  guarantee  the  payment  of  £50  by  his  brother, 
the  proposed  acceptor,  to  the  plaintiffs  ;  and,  before  the  bill  was  drawn, 
the  defendant  puts  his  name  at  the  back  ;  and  the  bill  is  then  drawn 
in  a  way,  as  it  turns  out,  in  which  he  cannot  be  made  liable  as  indorser 

1  2  Dougl.  514. 
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though  it  is  quite  clear  he  intended  to  become  liable  as  a  surety  for  his 
brother.  If  we  look  simply  at  the  instrument  itself,  we  cannot  con- 
sider whether  the  defendant's  name  was  written  before  or  after  the 
bill  was  drawn ;  but,  in  point  of  fact,  he  has  put  his  name,  though 
a  stranger,  as  indorser ;  and  then,  according  to  Penny  v.  Innes,  the 
moment  he  does  that  he  guarantees  payment  of  the  bill  by  the  acceptor. 
In  Burmester  v.  Hogarth,^  it  was  sought  to  make  the  defendants  liable 
as  drawer  and  indorser  by  one  act,  and  the  bill  was  also  described 
as  drawn  to  order ;  whereas,  in  point  of  fact,  the  indorsement  was  in 
blank ;  so  that,  if  the  indorser  were  to  be  treated  as  a  drawer,  it  ought 
to  have  been  described  as  a  bill  payable  to  bearer. 

Blackbuen,  J.  I  am  of  the  same  opinion.  The  facts  appear  to  be  that 
the  defendant  wrote  his  name  across  the  back  of  a  blank  stamp  for  a  £50 
bill,  with  the  intention  that  he  should  be  surety  for  his  brother  to  the 
plaintiffs  for  £50,  to  be  paid  at  a  certain  date.  The  bill  was  then  filled 
up  by  the  plaintiffs  as  drawers,  making  it  payable  to  their  own  order. 
On  this  arises  the  question,  whether  the  defendant  can  be  charged  as 
drawer  on  an  insti-ument  so  filled  up.  The  effect  of  the  defendant 
having  given  the  plaintiffs'  authority  to  fill  up  the  bill  is  that  he  must 
be  taken  to  be  in  exactly  the  same  position  as  if  he  had  put  his  name 
on  the  back  after  the  bill  had  been  drawn  in  its  present  form.  Now, 
on  the  authorities  (and  Penny  v.  Innes  is  one),  a  person  who  puts  his 
name  on  the  back  of  the  bill,  under  circumstances  like  the  present,  may 
be  treated  as  a  new  drawer,  inasmuch  as  every  indorser  of  a  bill  is,  at 
all  events,  in  the  position  of  a  new  drawer  as  far  as  guaranteeing  pay- 
ment. The  question  then  arises,  whether  the  bill  would  be  correctly 
described  as  payable  to  bearer,  as  in  the  third  count ;  or  whether  it 
would  be  more  correct  to  describe  it  as  payable  to  Matthews  &  Peake's 
order.  Under  the  old  system,  it  would  have  been  a  fatal  variance  to 
have  misdescribed  the  bill,  and  it  would  therefore  have  been  neces- 
sary to  determine  the  question.  As  we  have  now  power  to  amend,  if 
necessary,  it  is  immaterial,  except  so  far  as  it  is  matter  that  must  be 
considered,  in  deciding  whether  the  instrument  can  operate  so  as  to 
make  the  indorsement  of  the  defendant  equivalent  to  a  new  drawing. 
And  certainly  there  was  considerable  force  in  the  objection  urged,  that 
Richard  Bloxsome  had  promised  by  his  acceptance  to  pay  to  the  order 
of  Matthews  and  Peake,  and  not  to  bearer  ;  and,  as  to  the  acceptor,  he 
has  only  accepted  one  bill,  and  could  only  be  made  liable  on  that  one 
bill ;  whereas,  to  treat  the  bill  as  payable  to  bearer  would  be  to  make 
him  liable  on  two  ;  and,  as  far  as  the  acceptor  is  concerned,  there  might 
be  a  difficulty,  as  he  could  only  be  made  liable  to  a  person  deriving 
title  through  Matthews  and  Peake  ;  but,  as  against  the  defendant,  he 

»  i:  Mee.  &  W.  97. 
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may  have  made  himself  liable,  as  upon  a  new  instrument,  although  the 
effect  of  his  indorsement  is  not  to  make  a  new  instrument ;  and  he 
might  have  bound  himself,  although  there  were  no  acceptor.  My  dif- 
ficulty is  to  reconcile  our  present  decision  in  favor  of  the  plaintiffs 
with  our  former  decision  in  favor  of  the  defendant.  I  cannot  now 
charge  my  memory  with  the  grounds  of  that  decision ;  but  I  recollect 
that  I  entertained  considerable  doubt  at  the  time.  And  it  certainly 
would  seem  to  follow  that,  on  the  ground  we  now  hold  the  defendant 
liable,  we  ought,  on  the  count  which  sets  out  the  true  facts,  to  have 
held  the  objection  that  the  defendant  was  not  indorser  only  ground 
of  special  demurrer,  and  given  judgment  for  the  plaintiffs.  On  the 
present  occasion,  it  is  sufficient  to  say  that  the  defendant  made  himself 
liable  by  his  indorsement  either  as  the  drawer  of  a  bill  payable  to 
bearer,  or,  according  to  the  tenor  and  effect  of  the  bill  itself,  of  a  bill 
payable  to  the  plaintiffs'  order. 

Mblloe,  J.  I  am  of  the  same  opinion.  It  is  not  necessary  to  say 
what  the  form  of  declaration  ought  to  be ;  but  I  think  the  bill  should 
be  treated  as  payable  to  the  plaintiffs'  order.  The  substantial  question 
is,  whether  or  not  a  person  wno  puts  his  name  on  the  back  of  a  bill  in 
this  way  incurs  any  legal  liability.  I  think  his  liability  is  in  effect  the 
same  as  a  drawing  by  him  ;  at  least,  so  far  as  guaranteeing  payment  of 
the  bill  in  the  form  in  which  it  is  accepted  ;  that  is,  he  guarantees  to 
the  payee  payment  to  him  of  the  amount. 

Shbb,  J.  I  .agree  that  our  judgment  must  be  for  the  plaintiffs. 
This  decision  seems  toime  perfectly  consistent  with  the  judgment  on 
the  demurrer  to  the  first  count,  which  alleges  title  in  the  plaintiffs  by 
indorsement  from  the  defendant.  It  alleges  that  the  defendant  in- 
dorsed, which,  as  a  stranger,  he  could  not.  But  the  defendant  here 
may  be  treated  as  drawer ;  that  is,  as  guaranteeing  the  payment  of  the 
bill  by  the  acceptor,  and  that  is  in  conformity  with  the  decision  in 
Penny  v.  Innes ;  and  we  could,  indeed,  come  to  no  other  conclusion 
conformably  to  that  decision.  A  person  in  the  defendant's  position 
putting  his  name  on  the  bill  becomes  a  new  drawer,  so  as  to  guarantee 
that  the  acceptor  will  pay  to  any  person  who  can  make  out  a  legal 
title ;  and  "  bearer "  may  be  treated  as  meaning  the  holder  claiming 
under  a  legal  title.  Judgment /or  the  plaintiff's. 
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PRESIDENT,  DIRECTORS,  &c.,  or  the  Union  Bank  of  Wbtj- 
MOUTH  AND  Beaintebb  V.  TILLEY  WILLIS. 

In  the  Supeeme  Judicial  Couet,  Massachusetts,  Octobbb 

Tbem,  1844. 

[Reported  in  8  Metcalf,  604.] 

Assumpsit  by  the  indorsees  against  the  indorser  of  a  promissory 
note  of  the  following  tenor  :  — 

"Aug.  8, 1843. 
"  For  value  "received,  I  promise  Tilley  Willis  to  pay  him,  or  order, 
$350  in  four  months  from  date. 

«  T.  D.  Thompson." 

On  the  back  was  the  name  of  B.  L.  Mirick  &  Co. ;  and  under  that 
name  was  the  name  of  the  defendant,  both  indorsements,  being  in 
blank. 

At  the  trial,  before  the  Chief  Justice,  the  plaintifEs'  cashier  testified 
that  they  discounted  the  note  for  Thompson  ;  and  that,  when  it  was 
discounted,  the  names  stood  on  the  note  as  they  now  do.  There  was 
no  evidence  that  the  note  was  presented  to  Mirick  &  Co.  for  payment; 
but  there  was  evidence  tending  to  show  that  notice  of  dishonor  was 
given  to  them  as  indorsers,  as  well  as  to  the  defendant. 

The  defendant  contended  that  Mirick  &  Co.  were  to  be  considered 
as  joint,  or  joint  and  several,  promisors,  and  that  the  defendant  was 
not  responsible  as  indorser,  without  proof  of  presentment  to  them  for 
payment.  But  it  was  ruled  that  they  were  not  to  be  so  considered  as 
promisors,  as  that  presentment  of  the  note  to  them,  and  demand  of 
payment  of  them,  were  necessary  to  charge  the  defendant.  A  verdict 
was  returned  for  the  plaintiffs,  which  is  to  be  set  aside,  and  a  new  trial 
granted,  if  the  ruling  was  incorrect. 

Clarke  <&  Kingsbury,  for  the  defendant. 

White,  for  the  plaintifEs. 

The  opinion  of  the  court  was  delivered  at  October  term,  1845. 

HuBBAED,  J.  It  is  admitted  that  the  note  was  not  presented  for 
payment  to  Mirick  &  Co. ;  and  the  question  is,  whether  the  omission 
to  do  it  discharges  the  indorser. 

If  the  subject  now  brought  before  us  were  a  new  one,  we  should 
hesitate  in  giving  countenance  to  such  an  irregularity  as  to  hold  that 
any  person  whose  name  is  written  on  the  back  of  a  note  should  be 
chargeable  as  a  promisor.  We  should  say  that  a  name  written  on  the 
paper,  which  name  was  not  that  of  the  payee,  nor  following  Ms  name 
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on  his  having  indorsed  it,  was  either  of  no  validity  to  bind  such  indi. 
vidual,  because  the  contract  intended  to  be  entered  into,  if  any,  was  in- 
complete or  within  the  Statute  of  Frauds  ;  or  that  he  should  be  treated, 
by  third  parties,  simply  as  a  second  indorser ;  leaving  the  payee  and 
himself  to  settle  their  respective  liabilities,  according  to  their  own 
agreement. 

But  the  validity  of  such  contracts  has  been  so  long  established,  and 
the  course  of  decisions,  on  the  whole,  so  uniform,  that  we  have  now 
only  to  apply  the  law,  as  it  has  been  previously  settled,  in  order  to 
decide  the  present  suit. 

The  first  case  of  this  description  of  which  any  mention  is  made  in  the 
reports  is  that  of  Sumner  v.  Parsons,  tried  before  this  court  in  Lincoln 
County,  July  term,  1801.  The  facts  were  these  :  "Parsons  wrote  his 
name  on  a  paper  and  gave  it  to  John  Brown  ;  but  there  was  no  evidence 
of  the  intent,  or  of  any  connection  in  business  between  them.  Brown 
made  a  note  on  the  other  side,  payable  to  Jesse  Sumner  or  order,  on 
demand,  with  interest,  and  signed  it,  and,  thirty  days  after,  made  a  par- 
tial payment  on  it.  Sumner  then  got  a  writing  in  these  words,  over  the 
nameof  Parsons  : '  In  consideration  of  the  subsisting  connection  between 
me  and  my  son-in-law,  John  Brown,  I  promise  to  engage  to  guarantee  the 
payment  of  the  contents  of  the  within  note,  on  demand.'  And  he  sued 
Parsons,  declaring  on  the  promise,  specially  stating  it,  and  the  note, 
but  did  not  aver  any  demand  on  John  Brown,  or  notice  to  Parsons. 
In  two  trials  in  the  Supreme  Judicial  Court,  it  was  held  that  Parsons 
was  liable,  and  that  Sumner  had  a  right  to  fill  the  indorsement  so  as  to 
make  Parsons  a  common  indorser  of  the  note,  with  the  rights  and  ob- 
ligations of  such,  or  a  guarantor,  warrantor,  or  surety,  liable  in  the 
first  instance,  and  in  all  events,  as  a  joint  and  several  promisor  would 
be."  Amer.  Preo.  Declarations,  113.  Mr.  Dane,  who  cites  it  in  his 
Abridgment,  Vol.  I.  416,  417,  remarks  that  "  this  case  was  carried  as 
far  as  any  case  had  gone,  and,  on  the  review,  the  court  was  not  unani- 
mous ;  and  it  has  since  been  questioned."  And  we  have  no  doubt 
with  good  reason  ;  for  the  holder  of  the  paper,  having  himself  set  out 
the  contract  by  the  words  written  over  the  name  of  the  defendant, 
should  have  been  held  by  its  terms,  and  the  legal  effect  should  have 
been  given  to  the  material  word  "  guarantee."  And,  in  that  view  of 
the  contract,  the  promise  of  Parsons  was  only  to  pay  after  a  demand 
upon  Brown  for  payment,  and  a  refusal  by  him,  and  of  which  Parsons 
should  have  had  notice.  But  the  court  must  have  construed  the  writ- 
ing as  constituting  him  an  original  promisor,  and  so  bound,  absolutely, 
without  notice.  And,  in  our  apprehension,  the  writing  of  the  guarantee 
over  the  name  of  Parsons  ought  not  to  have  been  held  as  an  act  obliga- 
tory on  him ;  but  he  should  have  been  treated,  if  held  at  all,  as  an  in- 
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dorser  of  the  note,  and,  as  such,  subject  to  the  liabilities,  and  entitled 
to  the  notice,  of  an  indorser.     See  Beckwith  v.  Angell.^ 

The  next  case  which  came  before  the  court  was  that  of  Josselyn  v. 
Ames.^  By  the  report,  it  appears  that  John  Ames  was  indebted  on 
note  to  the  plaintiff,  who  demanded  security  ;  and  John  offered  his 
brother  Oliver  as  surety,  who  was  accepted.  John  then  made  a  note 
to  Oliver,  not  negotiable  ;  and  Oliver  put  his  name  on  the  back  in 
blank.  The  plaintiff  received  it,  and  gave  up  his  former  note,  and 
afterwards  wrote  over  the  defendant's  name  the  same  words  as  in 
Sumner  v.  Parsons,  with  this  additional  clause  :  "And  in  consideration 
of  receiving  from  Elisha  Josselyn  a  note  of  the  said  John  of  the  same 
amount."  The  court  held  that  the  plaintiff  could  not  recover  in  that 
action,  but  might  cancel  the  words  written,  and  substitute  "  For  value 
received,  I  undertake  to  pay  the  money  within  mentioned  to  Elisha 
Josselyn,"  and,  upon  such  an  indorsement,  might  maintain  an  action 
upon  the  facts  reported. 

In  what  light  the  court  held  the  defendant  does  not  distinctly  ap- 
pear ;  but  we  presume  as  an  original  promisor,  from  the  manner  in 
which  the  case  of  Sumner  v.  Parsons  is  spoken  of.  "  The  guarantor 
in  that  case,"  they  say,  "  was  not  the  promisee,  but  a  stranger,  who 
warranted  the  payment  to  him.  He  cannot  himself  warrant  to  a  third 
person  payment  of  a  note  made  payable  to  himself,  and  not  negoti- 
able." 

The  next  reported  case  is  that  of  Hunt  v.  Adams,'  which  was  as- 
sumpsit on  a  note  given  by  Chaplin  to  Bennet,  under  which  the  defend- 
ant wrote  :  "  I  acknowledge  myself  holden  as  surety  for  the  payment 
of  the  demand  of  the  above  note.  Witness  my  hand.  Barnabas 
Adams."  This  cause  was  much  considered  ;  and  the  court  ruled  that 
the  defendant,  Adams,  was  to  be  charged  as  a  promisor,  and  that  his 
holding  himself  as  surety  did  not  abridge  or  affect  the  plaintiff's 
rights,  but  only  was  evidence,  as  between  the  promisor  and  himself, 
that  he  had  signed  for  his  accommodation.  Other  cases  between  the 
same  parties,  on  similar  notes,  afterwards  arose,  and  were  decided  in 
the  same  manner.     6  Mass.  519. 

Immediately  after  occurred  the  case  of  Carver  v.  Warren.^  That  was 
on  a  note  made  by  one  Cobb  to  the  plaintiff,  and  on  the  back  of  which 
the  defendant  wrote  his  name  ;  and  the  plaintiff  filled  the  indorsement, 
and  declared  upon  it  as  his  promise.  The  defendant  demurred  to  the 
declaration,  on  the  ground  that  this  was  but  a  promise  to  pay  the  debt 
of  another,  and  was  void  for  want  of  consideration.     But  the  court 

1  6  Conn.  326.  »  3  Mass.  274. 

3  5  Mass.  368.  <  5  Mass.  645. 
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held  that,  by  the  pleadings,  each  promised  to  pay  the  same  sum,  and 
that  the  defendant's  promise  did  not  import  any  guarantee  or  collateral 
stipulation  ;  and  that  if  the  defendant  had  indorsed  as  guarantor,  and 
the  present  indorsement  was  filled  up  without  his  consent,  or  any  au- 
thority from  him,  he  should  have  pleaded  the  general  issue,  and  on  the 
trial  he  might  have  availed  himself  of  this  defence.  And  so  the  plain- 
tiff had  judgment  on  the  demurrer. 

The  case  of  Hemmenway  v.  Stone  '  followed.  There  the  note  ran, 
"I  promise  to  pay  F.  M.  Stone,  or  order,"  and  was  signed,  "B.  Chad- 
wick  ;  "  and  below  was  signed  by  the  defendant.  The  court  held  that 
it  was  a  joint  and  several  note,  like  the  case  of  March  v.  Ward.^  See 
alse  Bayley  on  Bills  (2d  Am.  ed.),  44. 

The  next  case  was  White  v.  Howland,'  which  was  on  a  note  payable 
by  one  Taber  to  the  plaintiff;  and  on  the  back  of  it  was  written,  "For 
value  received,  we  jointly  and  severally  undertake  to  pay  the  money 
within  mentioned  to  the  said  William  White.  I.  Coggeshall,  Jr.  Jno. 
H.  Rowland."  The  court  held  that  this  undertaking  was  within  the 
principle  settled  in  Hunt  v.  Adams,  and  was  the  same  as  if  the  party 
had  signed  his  name  on  the  face  of  it ;  and  that  he  was  well  charged 
as  a  several  original  promisor. 

The  case  of  Moies  v.  Bird,*  which  succeeded,  is  substantially  like 
the  present.  A  note  was  made  to  the  plaintiff,  and  signed  by  Benja- 
min Bird  ;  and  the  defendant  signed  his  name  in  blank  on  the  back  of 
the  note.  The  court  say,  the  defendant  "  leaves  it  to  the  holder  of  the 
note  to  write  any  thing  over  his  name  which  might  be  considered  not 
to  be  inconsistent  with  the  nature  of  the  transaction.  The  holder 
chooses  to  consider  him  as  a  surety,  binding  himself  originally  with 
the  principal ;  and  we  think  he  has  a  right  so  to  do.  If  he  was  a 
surety,  then  he  may  be  sued  as  an  original  promisor." 

In  the  case  of  Baker  v.  Briggs,'  which  was  an  action  to  recover  the 
amount  of  a  promissory  note  made  by  one  Ryan  to  the  plaintiff,  the 
name  of  the  defendant,  Briggs,  was  written  on  the  back  of  it ;  and  the 
court  say  that,  according  to  several  decisions,  it  was  right  to  declare 
against  him  as  promisor,  though  he  stood  in  the  relation  of  surety  to 
Ryan,  who  signed  the  note  on  the  face  of  it. 

The  case  of  Chaffee  v.  Jones "  was  assumpsit  on  a  note  signed  by 
Israel  A.  Jones,  as  principal,  and  Eber  Jones  and  E.  Owen  &  Sons,  as 
sureties,  by  which  they  jointly  and  severally  promised  to  pay  the  presi- 
dent, &c.,  of  the  Housatonic  Bank,  or  their  order ;  and  the  plaintiff 
put  his  name  on  the  back  of  the  note,  in  blank.  The  plaintiff  was 
called  upon,  after  the  neglect  of  the  makers ;  and  he  paid  it  to  the 

1  7  Mass.  58.  2  Peake's  Case,  130.  '  9  Mass,  314. 

*  11  Mass.  436.  »  8  Pick.  130.  6  19  pjek.  260. 
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bank.  The  court  held  that  where  one,  not  a  promisor,  nor  indorser, 
puts  his  name  on  a  note,  meaning  to  make  himself  liable  with  the 
promisor,  he  is  to  be  regarded  as  a  joint  promisor  and  surety.  He  is 
not  liable  as  indorser,  for  the  note  is  not  negotiated,  nor  a  title  made 
to  it,  through  his  indorsement ;  nor  as  guarantor,  there  being  no  dis- 
tinct consideration  ;  but  he  means  to  give  security  and  validity  to  the 
note  by  his  credit  and  promise,  and  it  is  immaterial,  for  this  purpose, 
on  what  part  of  the  note  he  places  his  name.  So  in  Austin  v.  Boyd,^ 
where  the  defendant's  name  was,  in  like  manner,  on  the  note,  it  was 
held  that  the  party,  by  thus  putting  his  name  on  the  back,  makes 
himself  an  original  promisor.  He  intends  by  it  to  give  credit  to  the 
note. 

The  case  of  Samson  v.  Thornton^  was  assumpsit  on  a  note  made  by 
Benjamin  Russell  to  the  plaintiff,  and  was  indorsed  by  the  defendant, 
Thornton  ;  and  the  declaration  charged  him  as  an  original  promisor. 
The  court  there  ruled  that  the  defendant,  not  being  the  payee  of  the 
note,  must  be  held  to  stand  in  the  character  of  an  original  joint 
promisor  and  surety. 

The  case  of  Richardson  v.  Lincoln  '  is  of  the  same  type.  There  the 
court  held  that  the  defendant,  not  being  payee,  but  having  put  his 
name  in  blank  on  the  note,  must  be  considered  as  an  original  prom- 
isor and  surety,  if  he  put  it  on  simultaneously  with  the  promisor  as 
an  original  contractor.     See  also  Sumner  v.  Gay.* 

The  same  questions  have  arisen  in  New  York,  in  various  cases,  and 
have  been  decided  in  a  similar  manner.  They  Will  be  found  cited  in 
Story  on  Notes,  §§  59,  472-480,  where  the  subject  is  fully  discussed, 
and  the  authorities  examined. 

To  hold  the  party,  however,  as  promisor,  where  the  name  alone  is 
written,  it  must  appear  that  he  made  the  promise  at  the  time  when  the 
note  itself  was  made ;  otherwise,  he  may  either  not  be  chargeable  at 
all,  or  be  chargeable  as  surety  or  guarantor,  according  to  the  facts 
proved.  Carver  v.  Warren,'  Tenney  v.  Prince,'  Baker  v.  Briggs,' 
Oxford  Bank  v.  Haynes ; '  Story  on  Notes,  §§  473,  474 ;  Beckwith  v. 
Angell.'  But  that  the  promise  was  made  at  the  same  time  with  the 
note  is  a  fact  which  is  to  be  presumed  when  the  note  is  in  the  hands 
of  a  bona  fide  holder,  and  nothing  is  shown  to  the  contrary.  And, 
in  the  present  case,  the  note  was  offered  to  the  plaintiffs  for  discount, 
by  the  maker  himself,  with  the  names  of  Mirick  &  Co.,  and  Willis  on 
the  back  of  it ;  showing  it,  therefore,  to  have  been  an  original  under- 
taking on  their  part. 

1  24  Pick.  64.  '  3  Met.  275.  s  5  Met.  201. 

*  4  Pick.  311.  '  6  Mass.  545.  »  4  Pick.  885. 

'  8  Pick.  180.  8  8  Pick.  423.  9  6  Conn.  816. 
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It  was  contended,  in  the  argument,  tliat  Mirick  &  Co.  were  merely 
sureties,  and  that  the  plaintiffs  had  a  right  to  treat  them  as  such,  and 
therefore  were  not  bound  to  demand  payment  of  them  as  makers,  as 
a  necessary  step  to  enable  them  to  charge  the  indorser ;  the  relation 
of  promisor,  surety,  and  guarantor  being  distinct.  There  is,  unques- 
tionably, a  distinction  between  these  several  undertakings ;  and 
always  so  in  regard  to  a  mere  guarantor.  But,  as  to  the  subsisting 
relations  between  a  principal  and  surety,  they  rarely  affect  the  con- 
tract between  creditor  and  surety.  A  man  may  be  equally  a  surety 
and  an  original  promisor ;  as  where  the  promise  is,  I,  A  B,  as  princi- 
pal, and  I,  C  D,  as  surety,  promise  to  pay  ;  or  where  the  party  signs, 
and  adds  to  his  name  the  word  "  surety."  This  does  not  make  him  less 
a  promisor.  It  only  defines  the  relation  between  him  and  his  co- 
promisor  ;  and,  as  promisor,  the  necessity  of  a  presentment  to  him  is 
not  dispensed  with,  if  the  intention  of  the  holder  of  the  note  is  to 
charge  the  indorser.  It  is  not  for  the  holder  to  choose  in  what  char- 
acter he  will  consider  the  party  who  has  put  his  name  on  the  note ; 
but  he  must  treat  him  as  sustaining  that  legal  relation  which  the  facts 
establish.  If  he  put  his  name  on  the  note  at  the  time  it  was  made, 
like  the  case  at  bar,  he  is  a  promisor ;  if,  after  the  making  of  the 
paper,  he  is  a  surety  or  a  guarantor,  according  to  the  agreement  upon 
which  he  gives  his  signature.  The  fixing  of  the  relation  of  the  party, 
when  he  enters  into  the  contract,  is  necessary  for  the  protection  of 
holders,  and  for  guarding  the  rights  of  indorsers,  whose  liability  is 
conditional.  If  it  were  held  otherwise,  I  do  not  well  see  how  such 
contracts  could  be  supported  against  the  objection  of  being  void  as 
within  the  Statute  of  Frauds.  And,  as  it  is,  I  consider  these  engage- 
ments rather  as  exceptions  to  the  statute  than  in  any  other  light,  and 
as  growing  out  of,  or  rather  engrafted  upon,  the  law-merchant  appli- 
cable to  regularly  drawn  bills  of  exchange  and  promissory  notes. 

Upon  this  view  of  the  law,  as  drawn  from  the  various  cases,  we 
consider  Mirick  &  Co.  to  have  been  joint  and  several  promisors  with 
Thompson,  and  liable  in  like  manner  with  him. 

The  demand,  in  this  case,  was  made  on  Thompson,  the  signer  of 
the  note,  and  notice  was  given  to  Mirick  &  Co.  and  to  Willis,  as  in- 
dorsers ;  and  it  is  now  contended,  by  the  plaintiffs,  that  if  it  should 
be  held  that  Mirick  &  Co.  are  joint  and  several  promisors  with 
Thompson,  and  not  indorsers,  then  the  demand  on  Thompson  is,  in 
law,  a  demand  on  them  also;  and,  such  demand  being  proved,  that 
the  indorser,  on  due  notice,  will  be  bound. 

The  precise  question  here  presented,  we  believe,  has  not  been 
decided  in  any  reported  case.  If  the  joint  and  several  promisors  are 
to  be  considered  in  the  light  of  partners,  then  a  notice  to  one  must  be 
esteemed  a  notice  to  all,  as  partners  are  but  one  person  in  legal  con- 
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templation  ;  each  partner,  acting  in  such  capacity,  being  not  only 
capable  of  performing  what  the  whole  can  do,  and  of  receiving  that 
which  belongs  to  all,  but  by  such  acts  necessarily  binding  all  the  part- 
ners. It  follows,  therefore,  as  an  incident  to  such  joint  relations, 
that  all  the  partners  are  affected  by  the  knowledge  of  one.  But,  in 
respect  to  mere  joint  and  several  promisors  on  a  note,  there  is  not 
such  absolute  community  of  interest  between  them,  nor  such  neces- 
sary connection  with  each  other,  as  to  constitute  them  partners.  The 
relationship  is  confined  to  the  present  specific  liability  of  a  joint  and 
several  promise,  and  which  cannot  be  extended  by  the  act  of  one,  so 
that  his  conduct  shall  necessarily  bind  the  other.  As  between  them- 
selves, one  promisor  may  be  a  mere  surety,  and  the  other  the  debtor ; 
one  surety  may  have  received  security  for  lending  his  name,  the  other 
not.  Or,  if  there  are  three  joint  and  several  promisors,  two  may  be 
sureties,  and  the  other  the  principal  debtor,  although  the  fact  may  not 
appear  on  the  note. 

As  the  incidents,  then,  of  a  partnership  do  not  attach  to  such  a 
limited  joint  liability,  there  being  neither  a  community  of  interests 
nor  joint  participation  of  profit  and  loss,  the  fact  of  knowledge  on  the 
part  of  the  whole,  from  the  actual  knowledge  of  one,  does  not  follow 
as  a  presumption  of  law  ;  and  a  demand  upon  one  is  not  therefore,  in 
law,  a  demand  upon  the  whole.  If,  then,  the  bringing  home  of  knowl- 
edge to  each,  or  proof  of  a  demand  upon  each,  is  a  fact  necessary  to 
be  proved,  in  order  to  bind  third  persons,  then  such  knowledge,  or 
such  demand  on  each,  must  be  proved  as  any  other  fact. 

A  case  arose  in  Connecticut,  upon  a  note  payable  to  two  jointly, 
and  by  them  indorsed  in  their  individual  names.  One  ground  of  de- 
fence was  want  of  notice  of  non-payment ;  and  notice  was  proved  to 
have  been  given  to  one  only.  The  court  held,  after  a  careful  consid- 
eration of  the  case,  that  a  notice  to  one  laid  no  foundation  for  an 
action  against  both,  as  each  payee  must  indorse  it,  in  order  to  transfer 
the  title.  Shepard  v.  Hawley.^  This  case,  we  think,  involves  and 
settles  a  principle  similar  to  the  one  arising  in  the  case  at  bar.  And 
the  Supreme  Court  <lf  the  State  of  New  Yoi>k  strongly  incline  to  a 
like  view  of  the  law,  in  a  case  (5  Hill,  234)  where  it  was  not  neces- 
sary to  decide  the  point.  And  Judge  Story,  who  carefully  considers 
the  subject,  in  his  work  on  Notes,  is  of  the  same  opinion.  Story  on 
Notes,  §§  239,  255. 

To  apply  the  law  to  the  facts  as  proved  in  the  case  before  us, 
Thompson  and  Mirick  &  Co.  stand  in  the  relation  of  joint  and  several 
promisors.  Payment  of  ihe  note  was  demanded  of  Thompson,  but 
not  of  Mirick  &  Co.    The  defendant  is  an  indoraer,  liable  only  upon 

1  1  Conn.  367. 
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legal  notice  of  a  demand  upon  the  promisors,  and  a  refusal  by  them 
to  pay  the  note ;  and  we  are  of  opinion  that  he  has  a  right  to  avail 
himself  of  this  neglect  to  make  demand  on  Mirick  &  Co.,  to  discharge 
himself  from  his  liability  as  indorser. 

Verdict  set  aside,  and  a  new  trial  granted. 


HALL  V.  NEWCOMB, 

In  the  Couet  foe  the  Coerection  of  Eeeoes,  New  Toek, 
Decembee,  1844. 

[Reported  in  7  Hill,  416.] 

On  error  from  the  Supreme  Court.  Hall  broughf  an  action  against 
Newcomb  in  the  New  York  Common  Pleas,  and  declared  against  him 
in  one  count  as  maker,  and  in  another  as  guarantor,  of  a  promissory 
note,  as  follows  :  — 

«  New  Yoek,  April  23,  1840. 
"  On  demand,  I  promise  to  pay  to  Samuel  Hall,  or  his  order,  two 
hundred  and  fifty  dollars,  for  value  received,  with  interest,  until  paid. 

(Signed)  "Petee  Faemee. 

(Indorsed)  "  Obadiah  Newcomb." 

On  the  trial,  the  plaintiff  called  Peter  Farmer  as  a  witness,  who 
testified  "that  he  signed  the  note  in  question,  and  the  defendant 
indorsed  it,  as  a  mere  accommodation  to  witness ;  that  it  was  in  part 
renewal  of  a  former  note,  indorsed  by  the  defendant  for  him,  in  like 
manner,  for  |500 ;  that  he  asked  the  defendant  to  indorse  for  half  the 
amount,  and  he  did  so  ;  that  witness  paid  $250,  and  gave  this  note  for 
the  balance  to  the  plaintiff ;  that  defendant  drew  the  note,  witness 
then  signed  it,  and  defendant  indorsed  it;  that  defendant  knew  wit- 
ness was  to  get  the  money  on  it  from  the  plaintiff ;  that  the  defendant 
had  no  interest  in  the  notes  or  money  ;  that  a  previous  note  had  been 
drawn  and  indorsed,  but  the  plaintiff  did  not  like  its  form,  and  there- 
fore the  present  note  was  drawn  and  indorsed,  and  the  plaintiff 
accepted  it ;  that  whether  he  received  the  money  from  the  plaintiif 
before  lie  handed  him  the  note,  he  could  not  say,  but  thought  he 
received  it  previous  thereto  ;  that  a  demand  of  payment  upon  him  of 
the  present  note  had  never  been  made." 

No  further  testimony  was  given,  and  the  Common  Pleas  ordered  a 
nonsuit,  to  which  the  plaintifl"  excepted.  The  Supreme  Court  afiirmed 
the  decision  of  the  Common  Pleas,  and  the  plaintiff  thereupon  brought 
error  to  this  court.  For  the  opinion  of  the  Supreme  Court,  see  3  Hill, 
234  et  seq. 
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J.  J.  Ring,  for  the  plaintiff  in  error. 

C.  W.  Sandford,  for  the  defendant  in  error. 

The  Chancellob.  In  April,  1840,  Peter  Farmer  made  a  promis- 
sory note  for  $250,  payable  to  Samuel  Hall,  the  plaintiff,  or  his  order, 
on  demand,  with  interest ;  on  the  back  of  which  note  Newcomb,  the 
defendant,  indorsed  his  name  in  blank,  at  the  request  of  Farmer,  to 
enable  him  to  get  the  money  on  the  note.  In  November,  1841,  Hall, 
without  having  demanded  payment  of  the  note  from  the  maker,  or 
given  notice  of  nonpayment  to  the  indorser,  brought  a  suit  against  the 
indorser  alone,  to  recover  the  amount  of  the  note  and  interest.  And 
the  question  for  our  consideration  is,  whether  a  person  who  puts  his 
name  in  blank  upon  the  back  of  a  negotiable  note,  which  is  drawn  in 
such  a  form  that  he  may  be  charged  as  indorser  in  the  usual  mode,  if 
a  demand  is  made  and  notice  of  nonpayment  given,  can  be  charged  as 
a  general  surety,  without  such  demand  and  notice,  by  parol  evidence 
merely.  In  the  case  of  Prosser  v.  Luqueer,  which  was  decided  by  this 
court  in  December  last,  I  expressed  the  opinion  that  he  could  not. 
See  4  Hill's  Rep.  420.  The  reporter  misunderstood  my  opinion  in 
that  case,  however,  if  he  supposed  I  intended  to  intimate  that  I  thought 
the  holder  of  the  note,  which  was  recovered  on  there,  could  have 
maintained  a  joint  action  against  the  makers  and  the  indorser  of  the 
note  in  a  count  charging  them  all  as  joint  and  several  makers  of  the 
note.  The  joint  action  was  sustained  against  them  in  that  case  upon 
the  common  money  counts,  under  the  statute,  as  makers  and  indorsers, 
and  the  service  of  a  copy  of  the  note  with  the  declaration.  But  as 
the  indorser  had  waived  notice  of  nonpayment,  and  had  absolutely 
guaranteed  the  payment  of  the  money,  for  value  received,  I  thought, 
upon  the  authority  of  the  decisions  there  referred  to,  his  guarantee 
was  itself  a  several  promissory  note  payable  to  the  bearer  of  the  note 
written  by  Edson  and  Arnold  on  the  other  side  of  the  paper,^  not 
that  he  could  be  considered  as  having  made  a  joint  promise  with 
them. 

The  courts  have  gone  far  enough  in  repealing  the  statute  to  pre- 
vent frauds  and  perjuries,  by  introducing  parol  evidence  to  charge 
a  mere  surety  for  the  principal  debtor,  by  showing  that  his  written 
agreement  means  something  else  than  what  upon  its  face  it  purports 

1  If  Prosser  be  regarded  as  a  maker  of  the  same  note  signed  by  Edson  and  Arnold, 
it  is  difficult  to  see  why  his  undertaking  should  be  deemed  several,  instead  of  joint 
and  several.  And  regarding  him  as  the  maker  of  another  note,  distinct  from  that  of 
Edson  and  Arnold,  as  the  Chancellor  seems  to  have  done,  quizre  whether  he  was  right 
in  holding  that  the  Act  of  1832  was  applicable  to  the  case.  See  2  E.  S.  274,  §  6, 
2d  ed, ;  Miller  v.  McCagg,  4  Hill,  34,  36,  37.  per  Bronson,  J. ;  Miller  v.  Gaston, 
2  id.  188. 
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to  mean.  And  I  fully  concur  in  the  opinion  expressed  by  Mr.  Justice 
Bronson  in  Seabury  v.  Hungerford,'  that  where  a  man  writes  his  name 
in  blank  upon  the  back  of  a  negotiable  promissory  note,  he  only  agrees 
that  he  will  pay  the  note  to  the  holder  on  receiving  due  notice  that 
the  maker,  upon  demand  made  at  the  proper  time,  has  neglected  to 
pay  it.  Mere  proof  that  he  indorsed  the  paper  to  enable  the  maker 
to  raise  money  on  it  does  not  change  the  nature  of  his  legal  liability 
as  indorse!-,  where  the  note  is  in  the  hands  of  a  bona  fide  holder  for  a 
good  consideration.  Such  was  the  whole  effect  of  the  parol  proof  in 
this  case.  And  for  the  courts  to  allow  proof  by  parol  to  charge  a 
mere  surety,  beyond  the  legal  effect  of  his  written  blank  indorsement 
on  such  paper,  would  bring  them  in  direct  conflict  with  the  provisions 
of  the  Statute  of  Frauds.     2  R.  S.  135,  §  2,  sub.  2. 

Here  there  was  no  difiiculty  in  charging  Newcomb  as  indorser  of 
the  note,  in  favor  of  Hall,  from  whom  it  appears  the  maker  intended 
to  get  the  $250,  to  enable  him  to  take  up  a  former  note.  It  does  not 
appear  in  this  case  whether  the  former  note  had  been  protested,  so  as 
to  charge  Newcomb  as  indorser,  or  not,  or  who  was  the  holder  of  that 
note.  All  that  appears  is,  that  Newcomb  knew  that  Hall  would  lend 
Farmer  the  $250  to  enable  him  to  take  it  up;  and  that  Newcomb 
indorsed  this  note  for  Farmer,  as  a  mere  accommodation  indorser, 
when  the  name  of  Hall,  to  whose  order  the  note  was  made  payable, 
was  not  indorsed  thereon.  Where  a  note  is  made  payable  to  an  indi- 
vidual or  his  order,  and  is  indorsed  by  him  in  blank,  and  in  that  situa- 
tion is  presented  to  another  person  for  his  accommodation  indorse- 
ment, who  indorses  it  accordingly,  the  legal  effect  of  his  indorsement 
is  to  make  him  liable  in  the  character  of  second  indorser  merely,  and 
he  can  in  no  event  be  made  legally  liable  to  the  first  indorser.  And  if 
the  maker,  or  the  fii'st  indorser,  or  any  other  person  into  whose  hands 
the  note  might  subsequently  come,  should,  without  the  consent  of  the 
second  indorser,  fill  up  the  first  indorsement  specially,  without  recourse 
to  such  first  indorser,  so  as  to  deprive  the  second  indorser  of  his  remedy 
over  in  case  he  should  be  compelled  to  pay  the  note,  it  would  be  a 
gross  fraud  upon  him,  if  not  a  forgery.  But  when  such  a  note  is  pre-* 
sented  to  the  accommodation  indorser,  and  is  indorsed  by  him  without 
having  been  previously  indorsed  by  the  person  to  whose  order  the 
same  is  made  payable,  the  latter  may,  at  the  time  he  puts  his  indorse- 
ment upon  it,  indorse  it  specially  without  recourse  to  himself,  so  as  to 
leave  the  second  indorser  liable  to  any  person  into  whose  hands  it  may 
subsequently  come  for  a  good  consideration,  and  without  any  remedy 
over  against  the  first  indorser.    Or,  if  the  object  of  the  second  indorser 

>  2  HiU'B  Rep.  80. 
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was  to  enable  the  drawer,  as  in  this  case,  to  obtain  money  from  the 
payee  of  the  note,  upon  the  credit  of  such  accommodation  indorser, 
he  may  indorse  it  in  the  same  way  without  recourse,  and  by  such 
indorsement  may  either  make  it  payable  to  the  second  indorser  or  to 
the  bearer.  And  such  original  payee  may  then,  as  the  legal  holder 
and  owner  of  the  note,  recover  thereon  against  such  second  indorser, 
upon  a  declaration  stating  such  special  indorsement  by  him,  and  sub- 
sequent indorsement  of  the  note  to  him  by  the  second  indorser ;  or  he 
may  recover  on  the  common  money  counts,  under  the  statute,  by 
Berving  a  copy  of  the  note,  and  of  the  indorsements'  so  made  thereon, 
with  his  declaration.  But  as  the  second  indorser,  if  he  has  not  waived 
notice  of  the  demand  of  and  nonpayment  by  the  maker,  cannot  be 
made  liable  upon  his  indorsement  without  proof  of  such  demand  and 
notice,  the  plaintiff  at  the  trial  must  prove  the  same,  or  he  cannot 
recover. 

In. the  case  of  Herrick  v.  Carman,^  the  payees  of  the  note,  who  had 
received  it  on  the  credit  of  Herrick,  had  themselves  made  a  general 
indorsement  of  the  note,  instead  of  a  restricted  one  ;  so  that  if  Carman 
recovered  against  Herrick,  who  had  been  duly  charged  as  indorser,  the 
original  payees  would  be  liable  to  him  as  first  indorsers  ;  and  a  recovery 
by  Carman  would  therefore  have  rendered  them  liable,  contrary  to 
their  agreement  with  him.  And  in  Tillman  v.  "Wheeler ''  the  payee 
of  the  note  attempted  to  charge  the  indorser  as  upon  a  general  guar- 
antee, without  having  made  him  liable  as  indorser  by  a  demand  of  the 
makers  of  the  note,  and  notice  of  its  nonpayment.  Both  cases,  there- 
fore, were  rightly  decided.  The  remarks  of  the  judges  as  to  the  right 
of  the  court  to  turn  an  indorsement  into  an  absolute  guarantee,  upon  a 
different  state  of  facts,  were  uncalled  for,  and  are  therefore  not  entitled 
to  the  weight  of  judicial  decisions  in  opposition  to  the  provisions  of 
the  Statute  of  Frauds.  The  decision  of  the  majority  of  the  Supreme 
Court  in  the  case  of  Nelson  v.  Dubois '  was  clearly  wrong.  The  note 
in  that  case  being  payable  to  Nelson  or  bearer,  the  defendant  might 
have  been  charged  as  the  indorser  of  the  note,  without  any  indorse- 
ment by  Nelson.  For  where  a  note  payable  to  bearer  is  indorsed  by 
another  person  generally,  the  person  who  thus  puts  his  name  upon  it 
is  liable  as  an  indorser,  and  may  be  charged  as  such  upon  due  notice 
to  him  of  demand  and  nonpayment  of  the  note  by  the  maker.  Hill  y. 
Lewis,*  Bank  of  England  v.  Newman,^  Eccles  v.  Ballard,"  Brush  v. 
The  Administrators  of  Reeves.'  It  was  improper  therefore  to  allow 
parol  evidence  to  enable  the  holder  of  the  indorsement  to  turn  a  con- 

1  12  Johns.  Eep.  159.  «  17  Johns.  Rep.  326.  «  13  Johns.  Rep.  175 

«  Skin.  Kep.  410.  »  1  Ld.  Raym.  Rep.  442. 

«  2  McCord's  Rep.  388.  '  3  Johns.  Rep.  440 
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ditional  liability,  as  indorser,  which  the  plaintiff  had  lost  the  benefit  of 
by  his  neglect  to  give  notice  of  demand  and  nonpayment,  into  an 
absolute  contract  to  pay  the  note,  in  disregard  of  the  provisions  of  the 
Statute  of  Frauds.  In  declaring  specially  upon  such  an  indorsement, 
the  proper  course  is  to  set  out  the  making  of  the  note,  the  special  in- 
dorsement thereof  by  the  plaintiff  to  the  defendant,  where  it  is  pay- 
able to  order,  or  the  delivery  to  him  where  it  is  pnynble  to  bearer,  or  to 
the  plaintiff  or  bearer,  and  then  to  state  the  subsequent  indorsement  of 
the  note  by  the  defendant,  by  which  he  ordered  and  appointed  the 
contents  thereof  to  be  paid  to  the  plaintiff,  and  the  demand  of  the 
maker  of  the  note  and  notice  of  nonpayment  duly  given  to  the  de- 
fendant as  such  indorser.  The  erroneous  decision  of  the  majority  of 
the  judges  of  the  Supreme  Court  in  Nelson  v.  Dubois  not  having 
received  the  sanction  of  this  court,  and  being  in  conflict  with  the 
Statute  of  Frauds,  it  is  not  too  late  to  declare  the  law  in  conformity  to 
the  statute,  as  a  majority  of  the  judges  of  the  present  Supreme  Court 
have  done  in  this  case.  I  conclude,  therefore,  that  the  decision  of  the 
Common  Pleas  in  this  case  was  right,  and  that  the  judgment  of  the 
Supreme  Court  sustaining  that  decision  was  not  erroneous,  and  should 
be  affirmed. 

Senators  Baklow^  and  Weight  delivered  opinions  in  favor  of 
affirming  the  judgment  of  the  Supreme  Court,  concurring  in  the  view 
taken  of  the  case  by  the  Chancellor. 

BocKEE,  Senator.  It  appears  very  satisfactorily  from  the  testimony 
in  this  cause,  and  the  nature  of  the  transaction,  that  the  parties  in- 
tended to  give  a  note  or  security  on  which  ISTewcomb,  as  well  as 
Farmer,  should  be  liable  to  the  plaintiff  for  the  money  to  be  advanced 
by  him.  They  failed  in  effecting  that  object  in  the  usual  form  of  an 
indorsed  promissory  note,  probably  from  mistake  or  ignorance  of  the 
proper  form  of  negotiable  instruments.  In  the  form  in  which  the 
note  is  presented  to  us,  Newcomb  cannot  be  treated  as  an  indorser.  An 
indorser  is  one  who,  by  liis  signature,  transfers  the  legal  interest  in 
the  note.  From  such  indorsement,  whether  the  signature  is  on  the 
back  or  the  face  of  the  note,  result  the  liabilities  and  privileges  of  a 
commercial  indorser.  Newcomb  had  no  such  legal  interest  in  the 
note,  and  could  not  make  such  an  indorsement,  because  the  note  is 
payable  to  Hall,  and  is  not  indorsed  by  him.  Newcomb  can  never  be 
made  liable  to  Hall  as  indorser.  The  payee  of  a  note  cannot  main- 
tain an  action  against  the  indorser.  So  it  was  ruled  in  the  case  of 
Herrick  v.  Carman,'  where  the  indorsee  failed  in  maintaining  an 
action  against  the  second  indorser,  because  it  was  proved  that  he  was 

1  10  Johns.  Rep.  224. 
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tlie  mere  agent  of  the  payee  and  first  indorser.  Taking  this  note  in 
the  precise  form  in  which  it  is,  payable  to  Hall,  with  the  signature  of 
Newcomb  on  the  back  of  it,  and  laying  aside  all  the  other  testimony 
in  the  cause,  it  would  be  the  case  of  Herrick  v.  Carman  above  cited, 
and  Newcomb  could  not  be  made  liable  in  any  form.  Had  Newcomb 
put  his  name  on  a  note  designed  for  discount  at  a  bank  or  otherwise, 
intending  to  be  the  second  indorser,  and  knowing  that  his  indorse- 
ment would  be  inoperative  until  the  note  was  indorsed  by  the  payee, 
he  would  then  be  strictly  within  the  rule  applicable  to  a  commercial 
indorsement,  and  entitled  to  its  privileges.  The  evidence  in  this  case, 
however,  excludes  such  a  supposition.  It  is  very  clear  that  Newcomb 
put  his  name  on  the  note,  knowing  that  the  money  was  to  be  obtained 
from  Hall,  the  payee.  The  inference  is  very  strong  —  at  least  a  jury 
might  think  so  —  that  Newcomb  intended  to  be  surety  for  the  money 
so  advanced  by  Hall  to  Parmer,  and  did  not  intend  to  make  himself 
the  indorser  of  a  negotiable  promissory  note.  The  signature  of  New- 
comb  is  a  nullity,  unless  he  is  liable  as  guarantor,  or  on  an  original 
undertaking  as  surety,  to  pay  the  note.  It  is  immaterial  in  which 
character  he  is  made  liable.  Here  we  may  safely  rest  upon  the  prin- 
ciple laid  down  by  the  Supreme  Court  in  the  decision  of  this  cause,  — 
that  such  a  construction  should  be  given  to  the  contract  as  will  pre- 
vent its  failure  altogether.  The  maxim,  ut  magis  res  valeat  quam 
pereat,  quoted  by  the  learned  judge,  comes  in  aid  of  the  plaintiff,  and 
is  decisive  in  his  favor.  It  is  suggested  by  the  learned  judge  who 
delivered  the  opinion  of  the  Supreme  Court,  and  the  decision  appeal's 
to  be  mainly  founded  upon  this  suggestion,  that  the  plaintiff,  by 
indorsing  the  note,  might  have  put  it  in  a  form  in  which  it  would  be 
available  to  the  holder  against  Newcomb  as  second  indorser.  True, 
he  might  have  indorsed  the  note  and  sent  it  into  the  market,  so  that; 
an  innocent  bona  fide  holder  might  have  recovered  against  Newcomb, 
as  second  indorser ;  but  in  such  case  Hall,  as  first  indorser,  would  have 
been  liable  to  Newcomb.  The  order  of  liability  would  be  reversed. 
Hall  would  become  surety  to  Newcomb,  instead  of  holding  Newcomb 
as  surety  for  Farmer. 

It  is  said  that  Hall  might  have  indorsed  the  note  without  recourse, 
and  then,  although  be  was  the  payee  and  first  indorser,  might  himself 
have  recovered  as  the  indorsee  of  Newcomb.  This  would  be  placing 
Hall  in  a  position  never  intended  by  the  contract.  I  think  we  must 
take  this  instrument  and  decide  the  rights  of  the  parties  under  it  in 
the  precise  shape  and  foi'm  in  which  it  appears  to  us,  without  indorse- 
ment by  the  payee.  Viewing  this  instrument  as  commercial  paper, 
indorsed  by  Newcomb  for  the  accommodation  of  the  maker,  I  doubt 
the  right  of  the  payee  to  negotiate  it  by  a  restricted  indorsement,  in 
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■which  case  it  might  operate  as  a  fraud  upon  the  person  who  puts  his 
name  upon  the  note  with  the  view  of  being  the  second  indorser.  If 
the  payee  makes  such  indorsement,  I  think  it  would  not  avail.  An 
indorsement  is  strictly  and  literally  an  order  to  pay  money.  Hall 
orders  the  money  to  be  paid  to  Newcomb,  whose  name  already  stands 
upon  the  note,  we  may  presume,  as  second  indorser.  He  writes  over 
Newcomb's  signature  an  order  to  pay  back  the  money  to  himself.  By 
this  little  contrivance  it  is  supposed  that  a  right  of  action  would  accrue 
to  Hall  against  Newcomb  as  indorser,  when  he  had  not  before  any 
such  right  of  action.  This  sort  of  finesse  and  shuffling  game  is  below 
the  dignity  of  the  law.  We  must  take  this  contract  as  the  parties  left 
it,  complete  and  perfected  when  the  note  was  delivered  to  Hall ;  and 
we  have  no  right  to  ask  him  to  resort  to  practices  bordering  on  trick 
and  deception,  for  the  purpose  of  changing  the  character  and  liability 
of  the  parties.  If  Mr.  Hall  could  legally  and  properly  pursue  the 
course  advised  by  some  of  our  learned  friends,  I  can  see  no  reason 
why  a  restricted  indorsement  may  not  be  written  over  the  name  of 
any  prior  indorser  of  accommodation  paper,  and  so  the  person  who  has 
lent  his  signature  on  the  faith  of  the  responsibility  of  those  who  have 
preceded  him  may  be  utterly  ruined,  and  that  without  remedy.  I 
think  that  Judge  Spencer,  in  the  case  of  Herrick  v.  Carman,-'  states 
the  law  of  this  case  correctly,  and  draws  the  proper  distinction. 
Where  a  person  indorses  a  note  for  the  purpose  of  giving  the 
maker  credit  with  the  payee,  and  with  knowledge  of  the  use  to  be 
made  of  the  note,  he  is  liable  as  on  an  original  undertaking,  and  his 
indorsement  may  be  turned  into  a  guarantee.  Otherwise,  if  he  in- 
dorses the  note  without  any  such  knowledge.  It  must  then  be  pre- 
sumed that  he  intended  only  to  become  a  second  indorser,  with  all  the 
rights  which  pertain  to  that  character.  In  the  latter  case,  he  is  not 
liable  to  the  payee,  nor  to  any  person  deriving  title  from  him  with 
knowledge  of  the  circumstances  attending  the  indorsement.  This 
principle  has,  I  think,  been  recognized  and  sanctioned  by  every  analo- 
gous case  to  be  found  in  the  books  from  12  Johns,  down  to  5  Hill,  and 
ought  at  this  day  to  be  considered  as  settled  and  established  law,  if  in 
the  conflict  of  decisions  and  diversity  of  opinion  among  j  udges  any 
principles  can  be  considered  as  settled  and  established.  The  case 
of  Seabury  v.  Hungerford,^  on  the  authority  of  which  the  decision 
of  the  Supreme  Court  mainly  rests,  is  not  an  exception.  The  prin- 
ciple of  that  case  is  not  adverse  to  the  present  plaintiff's  right  to 
recover.  The  maker  drew  a  note  payable  to  Seabury  or  bearer,  with 
a  view  of  bon-owing  money  from  him,  which  note,  before  delivery,  was 
indorsed  by  Hungerford  ;  and  it  was  held  that  Hungerford  could  not 

1  12  John.  Kep.  161.  »  2  HiH,  80. 
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be  charged  as  maker  or  guarantor,  but  only  as  indorser.  Now  two 
remarks  may  be  made  explanatory  of  the  difference  between  that  case 
and  the  present.  It  does  not  appear  that  Hungerford  knew  that  the 
money  was  to  be  advanced  by  the  payee,  and  it  is  not  disputed  that, 
on  a  mere  naked  indorsement  of  negotiable  paper,  unconnected  with 
knowledge  of  the  use  to  be  made  of  it,  the  party  could  be  charged 
only  as  indorser.  It  may  be  further  remarked  that  the  note  in  that 
case  was  payable  to  Seabury  or  bearer,  and  the  observation  of  Judge 
Cowen  would  be  apt  and  pertinent,  that  the  payee  might,  by  trans- 
ferring the  note,  render  it  available  to  any  holder  against  Hungerford 
as  indorser.  Not  so  in  the  present  case,  where,  though  words  of 
negotiability  are  used,  they  are  entirely  inoperative,  and  might  as 
well  have  been  left  out  of  the  instrument.  The  plaintiff  could  not 
have  transferred  the  note  without  involving  himself  in  responsibilities 
never  intended,  and  entirely  inconsistent  with  the  contract  between 
the  parties.  Then  let  the  rule  of  Seabury  v.  Hungerford  be  applied 
to  this  case ;  and  as  there  is  no  possibility  of  charging  Newcomb  as 
indorser,  consistently  with  the  contract  and  intention  of  the  parties, 
and  as  he  knowingly  undertook  to  be  surety  for  Farmer  to  Hall  in 
some  form,  he  must  be  held  liable  either  as  guarantor  or  as  an  original 
promisor.     He  may  be  sued  in  either  character. 

Another  point  made  on  the  argument  of  this  cause  is,  "  that  the 
Statute  of  Frauds  would  bar  a  recovery  against  the  defendant  on  any 
other  ground  than  that  of  an  indorser."  The  case  of  Leonard  v. 
Vredenburgi  is  exactly  analogous  to  the  present,  and  appears  to  settle 
the  principle  very  conclusively  in  favor  of  the  plaintiff.  Here,  as  well 
as  there,  the  undertaking  was  a  part  of  the  original  transaction,  and 
the  defendant's  undertaking  was  the  inducement  to  the  creation  of  the 
debt.  Parol  testimony  was  admitted  without  objection  on  the  trial, 
and  was  properly  admitted  to  show  the  attending  circumstances,  and 
the  purpose  and  design  for  which  the  signature  of  the  defendant  was 
affixed  to  the  instrument. 

The  nonsuit  was  improperly  granted,  and  the  judgment  of  the 
Court  of  Common  Pleas  and  of  the  Supreme  Court  are  erroneous,  and 
should  be  reversed. 

Senators  Pokter  and  Putnam  also  delivered  opinions  in  favor  of 
reversing  the  judgment  of  the  Supreme  Court. 

On  the  question  being  put,  "  Shall  this  judgment  be  reversed  ?  "  the 
members  of  the  court  voted  as  follows  : " — 

For  reversal:  Senators  Backus,  Bockee,  Johnsok,  Lester,  Por- 
ter, Putnam,  Rhoadbs,  and  Vaeney, —  8. 

»  8  Johns.  Rep.  29. 

*  Nelson  v.  Dubois,  13  Johns.  175;  Campbell  u.  Butler,  14  Johns.  349,  centra  and 
oyerruled. 


264  MOOEE  V.  CROSS.  [chap.  ni. 

For  affirmance:  The  Chancellok  and  Senators  Baelow,  Babt- 
LIT,  BuENHAM,  Chambeklain,  Denniston,  Fatjlknee,  Jones,  Law- 
rence, Mitchell,  Platt,  Scott,  Scotil,  Smith,  Steong,  Woeks, 
and  Weight,  — 17.  Judgment  affirmed} 


MOORE  V.  CROSS. 
In  the  Couet  of  Appeals,  New  Yoek,  Junb,  1859. 

[Reported  in  19  New  York  Reports,  227.] 

Appeal  from  the  Supreme  Court.  The  complaint  averred  the 
making  of  a  promissory  note  by  the  defendant  McGervey,  payable  to 
the  order  of  the  plaintiff,  and  that  it  was  indorsed  by  the  defendant 
Cross,  for  the  purpose  of  paying  for  coal,  sold  and  delivered  by  the 
plaintiff  to  McGervey  on  the  credit  of  such  indorsement,  and  was  de- 
livered thus  indorsed  to  the  plaintiff,  with  the  privity  of  Cross,  in  pay- 
ment for  coal  then  sold  and  delivered.  Upon  the  trial  before  a  referee, 
the  complaint  was  proved  in  substance ;  and  he  reported  in  favor  of 
the  plaintiff.  The  judgment  thereupon  entered  was  affirmed  on  appeal 
at  general  term  in  the  first  district ;  and  the  defendant  cross-appealed 
to  this  court. 

iS.  F.  Clarkson,  for  the  appellant. 

D.  McMahon,  for  the  respondent. 

JoHNSOK,  C.  J.  This  action  is  upon  a  promissory  note  made  by  one 
McGervey,  pnyable  to  the  order  of  James  Moore,  and  indorsed  in 
blank  by  John  A.  Cross,  James  Moore,  and  John  McNamee.  The 
plaintiff  is  the  James  Moore  to  whose  order  the  note  is  payable.  It 
was  proved  that,  upon  a  negotiation  for  a  sale  of  coal  by  Moore  to 
McGervey,  Moore  agreed  to  sell  him  the  coal  for  his  note,  indorsed  by 
Cross,  and  that  for  this  purpose  Cross  indorsed  the  note.  The  sale, 
accordingly,  took  place  ;  and  the  coal  and  the  note  indorsed  by  Cross 
were  respectively  delivered.  The  note  was  discounted  for  Moore  at 
the  Atlantic  Bank,  and,  being  unpaid  at  maturity,  was  duly  de- 
manded,  and    notice   duly   given   to    Cross.      It   was    subsequently 

'  This  case  was  twice  argued,  — once  in  1843  and  again  in  1844.  After  the  first 
argument,  the  members  of  the  court  were  equally  divided  upon  the  question,  the 
vote  being  as  follows  :  — 

For  reversal:  The  President  and  Senators  Bockee,  Dixon,  Franklin,  Porter, 
Putnam,  Rhoades,  Sherwood,  and  Varnet  ,—  9. 

For  affirmance:  The  Chancellor  and  Senators  Baetlit,  Denniston,  Ely, 
Foster,  Hopkins,  Mitchell,  Platt,  and  Wright,  —  9.  Reargument  ordered. 
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taken  up  at  the  bank  by  Moore,  the  plaintiff.  The  question  is, 
whether,  on  this  state  of  facts,  Moore  can  recover  in  this  action 
against  Cross. 

It  is  quite  conceivable  that,  in  the  ordinary  course  of  business,  a 
promissory  note  may,  before  it  falls  due,  come  to  the  hands  of  a  per- 
son who  already  appears  upon  it  as  payee  or  indorser.  In  such  a 
case,  he  cannot  maintain  an  action  against  any  of  the  parties  whose 
indorsements  are  subsequent  to  the  first  appearance  of  his  name.  The 
legal  reason  is,  that  each  of  those  persons,  on  paying  to  him  the  note, 
would  have  an  immediate  right  to  demand  payment  from  him  on  his 
earlier  indorsement.  The  law,  to  avoid  this  circuity,  denies  an  action 
to  a  party  thus  situated.  If  the  note  had  passed  through  bis  hands 
without  indorsement,  or  if  it  had  been  indorsed  without  recourse  by 
him,  the  reason  would  not  exist ;  and  there  could  be  no  objection, 
founded  on  his  prior  holding  or  indorsement,  to  the  maintenance  of  an 
action  by  him  against  the  parties  liable  on  the  note. 

Again,  if  a  note  be  made  and  indorsed  for  the  accommodation  of 
A,  who  indorses  it  to  another  person,  and  afterward,  in  the  course  of 
trade,  again  becomes  the  holder,  he  could  maintain  no  action  against 
the  maker  and  indorser  for  his  accommodation,  notwithstanding  theii 
apparent  liability  to  him  on  the  face  of  the  paper.  The  fact  of  the 
accommodation  making  and  indorsing  might  be  proved  to  defeat  the 
action  ;  and  it  would  establish  that  the  agreement  of  the  parties,  con- 
trary to  the  legal  inference  from  the  face  of  the  paper,  did  not  impose 
a  liability  on  the  maker  and  indorser  to  pay  the  party  suing.  This,  in 
principle,  is  very  like  what  the  plaintiff  seeks  to  maintain  in  this  case. 
Having  brought  his  action  as  holder,  and  producing  the  paper  in- 
dorsed in  blank,  he  has,  prima  facie,  made  out  a  title  as  such  ;  and,  to 
rebut  the  inference  which  arises  on  the  face  of  the  paper,  that  a  recov- 
ery by  him  against  Cross  would  only  lead  to  a  new  recovery  by  Cross 
against  him,  he  shows  that  the  defence  of  circuity  is  not  available 
against  him,  inasmuch  as  Cross  could  have,  by  the  original  agreement 
of  the  parties,  no  recovery  against  him.  The  case  is,  as  to  its  legal 
merits,  the  same  as  if  Cross  had  taken  up  the  paper  from  the  bank, 
and  brought  an  action  against  Moore  as  payee  ;  and,  in  such  a  case,  nc 
one  could  doubt  the  competency  of  the  proof  of  the  facts  now  in 
proof,  or  their  conclusiveness  to  defeat  Cross's  action.  Labron  v. 
Woram.^  Between  parties  thus  standing  in  immediate  privity  with 
each  other,  an  action  could  no  more  have  been  maintained  by  Cross 
against  Moore  than  it  could,  had  Moore  been  strictly  an  accommodation 
indorser  for  Cross. 

1  1  Hill,  91. 
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When  this  note  was  originally  in  Moore's  hands,  the  blank  indorse- 
ment of  Cross  could  have  been  rendered  entirely  conformable  to  the 
real  agreement  and  object  of  the  parties  by  Moore's  making  his  own 
indorsement  without  recourse  in  terms.  Upon  such  an  indorsement, 
the  paper  would  no  longer  have  afforded  a  prima  facie  answer  to 
Moore's  action  against  Cross  ;  nor  could  Cross  have  maintained  that 
such  an  indorsement  was  unwarranted,  as  it  would  have  exactly  car- 
ried out  the  intention  of  the  parties.  Between  these  parties,  I  can  see 
no  reason  why  the  indorsement  might  not  thus  have  been  made  at  the 
trial ;  or  why  it  may  not  now,  being  a  mere  matter  of  form,  and  the 
right  to  make  it  being  proved,  be  treated  as  made. 

Some  confusion  has  been  thrown  around  this  subject  from  what  has 
been  finally  settled  to  have  been  an  error,  treating  such  an  indorse- 
ment as  a  guarantee,  and  charging  the  indorser  as  a  maker  or  guar- 
antor. This  doctrine  was  advanced  in  Herrick  v.  Carinan,^  and  was 
adjudged  in  Nelson  v.  Dubois ''  and  Campbell  v.  Butler.'  It  was  at- 
tacked in  Dean  v.  Hall  *  and  in  Seabury  v.  Hungerford,^  and  was 
finally  overthrown  in  Hall  v.  Newcomb,'  and  the  same  case  in  error. 
The  Chancellor,  in  his  opinion  in  the  latter  case,  says  :  "  If  the  ob- 
ject of  the  second  indorser  was  to  enable  the  drawer  to  obtain  money 
from  the  payee  of  the  note  upon  the  credit  of  the  accommodation  in- 
dorser, he  may  indorse  it  without  recourse  ;  and,  by  such  indorsement, 
may  either  make  it  payable  to  the  second  indorser  or  to  the  bearer. 
And  such  original  payee  may  then,  as  legal  holder  and  owner  of  the 
note,  recover  thereon  against  such  second  indorser,  upon  a  declaration 
stating  such  special  indorsement  by  him,  and  subsequent  indorsement 
of  the  note  to  him  by  the  second  indorser."  He  proceeds  to  say  that 
the  party  might  proceed  on  the  common  counts,  giving  a  copy  of  the 
note  and  indorsements  ;  but  that  he  must,  in  either  case,  show  demand 
and  notice  to  charge  the  indorser.  In  Spies  v.  Gilmore,'  the  doc- 
trine came  before  this  court  under  slightly  different  circumstances. 
Want  of  demand  and  notice  were  held  to  be  excused,  upon  the  cir- 
cumstances of  the  case,  in  the  Superior  Court.  In  this  court,  it  was 
discussed  and  decided  on  the  question  of  the  suflBciency  of  the  ex- 
cuse ;  and  not  an  intimation  is  to  be  found  throwing  any  doubt  upon 
the  position  that,  had  those  defects  not  existed,  the  plaintiff  might 
have  recovered.  The  later  cases  of  Brown  v.  Curtis,'  Hall  v.  Farmer,' 
and  Dunham  v.  Manrow,"  being  upon  written  guarantees,  and  not  upon 
indorsements,  are  not  applicable  to  this  case. 

1  12  John.  160.  2  13  John.  175.  »  14  John.  349. 

*  17  Wend.  214.  6  2  Hill,  80.  «  3  Hill,  233. 

'  1  Comst.  321.  «  2  Comst.  225.  »  2  Comst.  553. 
W  2  Comst.  533. 
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The  cases  of  Herrick  v.  Carman  ^  and  Tillman  v.  Wheeler  °  are  en- 
tirely in  harmony  with  this  view.  In  neither  of  them  was  it  made  to 
appear  that  the  second  indorser  put  his  name  on  the  paper  to  give  the 
maker  credit  with  the  payee.  On  that  ground,  each  of  them  was  de- 
cided ;  while  the  whole  scope  of  the  opinions  shows  that,  with  that 
proof,  the  court  would  have  sustained  a  recovery.  The  case  of  Water- 
bury  V.  Sinclair '  sustains  the  general  position  of  the  plaintiff,  as  do 
the  opinions  of  Mr.  Justice  S.  B.  Strong  and  Mr.  Justice  Emott ; 
though  the  decision  of  the  former  was  overruled  upon  the  ground  that 
there  should  have  been  an  actual  indorsement  without  recourse.  It 
seems  to  me  that,  under  the  present  system,  if  a  right  so  to  indorse  ap- 
pears (and  it  may  be  done  even  at  the  trial),  that  substantial  justice 
is  promoted  by  regarding  it  as  done,  and  looking  upon  its  actual  doing 
as  the  merest  mattei-  of  form. 

The  recovery  was  founded  on  correct  legal  principles.  The  fact 
that  an  indorsement  without  recourse  would  present  exactly  such  a 
case  as  might  frequently  happen  in  the  transaction  of  business,  and,  if 
so  happening,  would  strike  no  one  as  violating  the  ordinary  theory  of 
promissory  notes,  shows  that  the  real  rights  of  these  parties  are  capa- 
ble of  being  enforced  without  violence  to  any  rule  of  law  under  the 
contract  they  have  actually  made. 

All  the  judges  concurring,  Judgment  affirmed. 


CHARLES  O.  BOTNTON  v.  DANIEL  PIERCE  and  Anothee. 
In  the  Supkeme  Coukt,  Illinois,  Sbptbmbbb  Term,  1875. 

[Reported  in  79  Illinois  Reports,  145.] 

Appeal  from  the  Circuit  Court  of  DeKalb  County ;  the  Hon.  Theo- 
dore D.  Murphy,  Judge,  presiding. 

Mr.  B.  L.  Divine,  for  the  appellant. 

Mr.  A.  G.  Allen,  for  the  appellees. 

Mr.  Chief  Justice  Scott  delivered  the  opinion  of  the  Court. 

The  declaration  in  this  case  contains  special  counts  upon  a  guarantee 
of  a  promissory  note  made  by  W.  C.  Wilcox  to  plaintiffs.  At  what 
time  defendant's  name  was  written  upon  the  back  of  the  note,  whether 
at  the  date  of  making  or  subsequently,  the  evidence  is  silent.  With 
the  plea  of  non  assumpsit,  defendant  filed  an  affidavit  of  the  truth  of 

1  10  John.  224 ;  12  John.  169.         »  17  John.  326.         3  16  How.  Pr.  329. 
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the  plea.  On  the  trial,  plaintiff's  counsel,  in  the  presence  of  the  court, 
wrote  the  guarantee  declared  on,  over  defendant's  name,  on  the  back 
of  the  note,  and,  after  proof  of  signature,  offered  the  note  and  indorse- 
ment in  evidence,  which  were  by  the  court  admitted  over  objection  of 
defendant. 

One  of  the  causes  assigned  for  a  reversal  of  the  judgment  is  that 
the  court  erred  in  permitting  the  note  and  indorsement  to  be  read  in 
evidence  without  proof  that  the  undertaking  of  defendant,  as  evi- 
denced by  the  blank  indorsement,  was,  in  fact,  that  of  a  guarantor. 
The  position  assumed  cannot  be  maintained.  Defendant  was  not  the 
payee  of  the  note,  but  a  third  party ;  and,  from  the  fact  his  name  is 
found  written  on  the  back  of  the  note,  it  will  be  presumed,  in  the 
absence  of  explanatory  evidence,  he  placed  it  there  at  the  time  of 
making  the  note,  and  that  he  indorsed  it  as  guarantor.  The  blank 
indorsement  was  authority  to  plaintiffs  to  write  over  his  signature  any 
thing  that  was  consistent  with  defendant's  undertaking  and  the  inten- 
tion of  the  parties.  Primarily,  it  would  appenr  defendant's  obligation 
was  that  of  a  guarantor,  and  hence  it  was  proper  to  write  the  guaranty 
over  his  name  on  the  back  of  the  note.  All  that  was  necessary  to  be 
proven  under  the  pleadings  was  the  signature  of  the  defendant ;  and, 
that  proof  being  made,  the  note  and  indorsement  were  properly  ad- 
mitted as  evidence.     Camden  v.  McKoy,'  Hance  v.  Miller.^ 

No  doubt  the  rule  would  be  different  where  the  name  on  the  back 
of  the  note  is  that  of  the  payee.  No  presumption  will  bo  indulged  he 
indorsed  the  note  as  guarantor,  and  if  the  holder  writes  a  guarantee 
over  the  signature,  which  is  denied  under  oath,  the  burden  of  proof 
will  be  upon  plaintiff  to  show  a  contract  of  guarantee  was  intended. 
This  is  the  rule  declared  in  Dietrich  v.  Mitchell.* 

But  one  point  insisted  upon  is  fatal  to  the  present  judgment.  As  a 
matter  of  defence,  defendant  offered  to  prove  his  liability,  if  any 
existed  by  reason  of  the  indorsement  on  the  back  of  the  note,  was  only 
that  of  guarantor  of  collection,  or  a  mere  indorser,  but  was  denied  the 
privilege.  Under  the  former  decisions  of  this  court,  this  was  proper 
evidence.  It  has  been  repeatedly  held,  the  presumption  a  party,  not 
a  payee,  who  places  his  name  on  the  back  of  a  note,  is  a  guarantor, 
may  be  rebutted  by  parol  evidence.  The  character  of  the  liability 
assumed  may  be  explained  and  the  legal  presumption  rebutted.  Cam- 
den V.  McKoy,*  Cushman  v.  Dement,^  White  v.  Weaver.'  The  rea- 
soning in  Dietrich  v.  Mitchell '  is  consistent  with  the  doctrine  of  the 
cases  cited,  and,  indeed,  we  find  nothing  in  all  the  eases  in  this  court 
on  this  subject  that  militates  against  this  view  of  the  law. 

1  8  Scam.  487.  "  21  111.  636.  3  43  m.  40.  *  Supra. 

6  8  Scam.  497.  «  41  lU.  409.  l  SUpra.. 
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Hence  the  court  ought  to  have  permitted  defendant  to  show  the 

character  of  his  undertaking  as  evidenced  by  the  blank  indorsement, — 

whether  it  was  an  absolute  guarantee  or  a  guarantee  of  collection,  or 

.whether  he  was  a  mere  indorser,  under  the  statute,  according  to  the 

understanding  of  the  parties  at  the  time. 

For  the  error  in  excluding  the  evidence  tendered,  the  judgment 
will  be  reversed  and  the  cause  remanded.  Judgment  reversed. 

Mr.  Justice  Sheldok  dissents  upon  the  last  point.* 

1  The  erroneous  assumptions  that  a  prior  indorser  can  never  sue  a  subsequent  in- 
dorser, and  that  a  blank  signature  is  of  itself  a  writtevi  contract,  together  with  the 
misapplication  of  the  presumption  that  every  one  knjws  the  law,  and  the  introduc- 
tion of  arbitrary  and  conflicting  presumptions  as  to  the  intention  of  the  parties, 
have  produced  almost  endless  litigation  and  a  chaos  of  decisions  upon  a  question 
which  ought  to  have  occasioned  but  little  or  no  controversy. 

As  matter  of  positive  decision,  the  cases  may  be  classified  as  follows  :  — 

I.  One  who  writes  his  name  upon  the  back  of  a  (negotiable)  note  before  its 
delivery  to  the  payee  is  presumed  in  the  following  jurisdictions  to  assume,  by  this 
anomalous  indorsement,  a  liability  of  some  kind  to  the  payee :  Alabama,  Arkan- 
sas, California,  Colorado,  Connecticut,  Delaware,  Illinois,  Louisiana,  Maine, 
Maryland,  Massachusetts,  Michigan,  Minnesota,  Missouri,  Nevada,  New  Hamp- 
shire, North  Carolina,  Ohio,  Rhode  Island,  South  Carolina,  Texas,  Utah,  Vermont, 
and  Virginia. 

Tliis  presumption,  however,  is  a  presumption  of  fact  merely,  and  evidence  is 
accordingly  admissible  to  show  that,  by  the  understanding  of  the  parties,  the 
anomalous  indorser  was  to  occupy  the  position  of  an  ordinary  second  indorser  with 
all  the  rights,  and  only  the  obligations  incident  thereto.  See,  in  addition  to  the  cases 
cited  infra,  Pierce  u.  Mann,  17  Pick.  244 ;  Howe  v.  Merrill,  5  Cush.  80 ;  Clapp  v.  Rice, 
13  Gray,  403 ;  Patch  v.  Washburn,  16  Gray,  82 ;  Currier  v.  Fellows,  27  N.  H.  366. 

If,  however,  the  presumption  of  liability  to  the  payee  is  not  rebutted,  a  second 
presumption  arises  as  to  the  nature  of  this  liability. 

a.  In  Arkansas,  Colorado,  Delaware,  Maine,  Maryland,  Massachusetts,  Michigan, 
Minnesota,  Missouri,  New  Hampshire,  North  Carolina,  Ohio,  Rhode  Island,  South 
Carolina,  Texas,  Utah,  and  Vermont,  the  anomalous  indorser  is  presumptively  a 
maker  of  the  note  he  has  indorsed.  Killian  v.  Ashley,  24  Ark.  511 ;  Good  a. 
Martin,  1  Col.  165;  2  Col.  218,  s.  o. ;  Massey  v.  Turner,  2  Houst.  79;  Gilpin  u. 
Marley,  4  Houst.  284 ;  Colburn  v.  Averill,  30  Me  310 ;  Malbon  v.  Southard,  36  Me.  147 ; 
Leonard  v.  Wildes,  36  Me.  265 ;  Lowell  v.  Gage,  38  Me.  35 ;  Brett  v.  Marston,  45 
Me.  401 ;  Sturtevant  v.  Randall,  63  Me.  149 ;  Sullivan  v.  Violett,  6  Gill,  181 ;  Ives  v. 
Bosley,  35  Md.  262;  Walz  v.  Alback,  37  Md.  404;  Moies  v.  Bird,  11  Mass.  436; 
Sumner  v.  Gaj',  4  Pick.  311;  Baker  v.  Briggs,  8  Pick.  122;  Chaffee  a.  Jones,  19 
Pick.  260;  Austin  k.  Boyd,  24  Pick.  64;  Samson  y.  Thornton,  3  Met.  275;  Richardson 
V.  Lincoln,  6  Met.  201 ;  Benthall  v.  Judkins,  13  Met.  265  ;  Bryant  v.  Eastman,  7  Cush. 
Ill ;  Pray  v.  Maine,  7  Cush.  253  ;  Hawkes  v.  Phillips,  7  Gray, 284 ;  Pearson  o.  Stoddard, 
9  Gray,  199 ;  Wright  v.  Morse,  9  Gray,  337 ;  Essex  Co.  v.  Edmands,  12  Gray,  273  ;  Brown 
V.  Butler,  99  Mass.  179  ;  Nat.  Bank  v.  Lougee,  108  Mass.  371 ;  Stoddard  v.  Penniman, 
108  Mass.  366 ;  Way  v.  Butterworth,  108  Mass.  509  ;  Rothschild  v.  Grix,  31  Mich.  150 ; 
Pierce  i'.  Irvine,  1  Minn.  369;  Rey  v.  Simpson,  1  Minn.  380;  Winslow  r.  Boyden,  1 
Minn.  383  ;  McComb  u.  Thompson,  2  Minn.  139  ;  Marienthall  v.  Taylor,  2  Minn.  147 ; 
Peckham  v.  Gilman,  7  Minn.  446 ;  Robinson  v.  Bartlett,  11  Minn.  410 ;  Perry  v. 
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Barret,  18  Mo.  140 ;  Schneider  i>.  Schiffman,  20  Mo.  671 ;  Baker  v.  Block,  30  Mo.  225 ; 
Beidman  v.  Gray,  36  Mo.  282 ;  Western  Boatmen  v.  Wolflf,  46  Mo.  104 ;  Kuntz  u. 
Tempel,  48  Mo.  71;  Seymour  v.  Farrell,  51  Mo.  95;  Calm  v.  Dutton,  60  Mo.  297; 
Chaffe  V.  Memphis  R.  R.,  64  Mo.  193 ;  Martin  v.  Boyd,  11  N.  H.  385 ;  Benton  v. 
Willard,  17  N.  H.  593 ;  Sargent  v.  Robbins,  19  N.  H.  672 ;  Baker  v.  Robinson,  63 
N.  Ca.  191  (a  note  payable  to  bearer) ;  Bright  v.  Carpenter,  9  Oh.  139  ;  Robinson  v. 
Abell,  17  Oh.  36  (a  note  payable  to  bearer)  ;  Greenough  v.  Smead,  3  Oh.  St.  415; 
Seymour  o.  Leyman,  10  Oh.  St.  283  ;  Seymour  v.  Mickey,  15  Oh.  St.  515  ;  Matthewson 
V.  Sprague,  1  R.  I.  8;  Perkins  v.  Barstovv,  6  R.  I.  506;  Frampton  v.  Dudley,  1  N.  & 
McC.  128  (a  note  payable  to  bearer) ;  Stoney  v.  Beaubien,  2  McMuU.  313  ;  Baker  v. 
Scott,  5  Rich.  305;  Ambler  v.  Hillier,  9  Rich.  243;  Carpenter  v.  Oaks,  10  Rich.  17; 
McCelvey  v.  Noble,  12  Rich.  167  (a  note  payable  to  bearer) ;  McCreary  v.  Bird,  12 
Rich.  554.  (Conf.  Tuten  v.  Ryan,  1  Speers,  240.)  Chandler  v.  Westfall,  30  Tex.  476 
(a  note  payable  to  bearer) ;  McGee  v.  Connor,  1  Utah,  92 ;  Knapp  v.  Parker,  6  Vt.  642 ; 
Flint  V.  Day,  9  Vt.  345 ;  Nash  v.  Skinner,  12  Vt.  219  ;  Sanford  v.  Norton,  14  Vt.  228 ; 
17  Vt.  285,  s.  c. ;   Strong  t>.  Riker,  16  Vt.  654 ;   Sylvester  v.  Downer,  20  Vt.  355. 

But  the  courts  which  agree  in  treating  the  anomalous  indorser  as  presumptively 
a  joint-maker  differ  as  to  the  nature  of  the  presumption. 

1.  In  Massachusetts,  Minnesota,  and  apparently  in  Delaware  and  New  Hampshiie, 
the  presumption  is  a  conclusive  presumption  of  law  even  between  the  original  parties. 
Evidence,  therefore,  that,  by  the  understanding  of  the  parties,  the  anomalous  in- 
dorser assumed  the  liability  of  a  guarantor  or  indorser,  is  inadmissible.  See 
cases  supra,  and,  more  particularly,  Wright  v.  Morse,  9  Gray,  837 ;  Essex  Co.  v. 
Edmands,  12  Gray,  273;  Way  v.  Butterworlh,  108  Mass.  509  ;  Peckham  v.  Gilman, 
7  Minn.  446;  Robinson  v.  Bartlett,  11  Minn.  410;  Massey  v.  Turner,  2  Houst.  79; 
Benton  v.  Willard,  17  N.  H.  593  ;   Sargent  v.  Robbins,  19  N.  H.  572. 

2.  In  Maryland,  Missouri,  and  apparently  in  Maine  and  Vermont,  the  presumption 
is  regarded  as  an  ordinary  presumptionof  fact.  Evidence,  therefore,  is  admissible 
which  shows  that  the  anomalous  indorser  was  in  fact  a  guarantor  or  indorser.  See 
cases  supra,  and,  more  particularly,  Ives  v.  Bosley,  35  Md.  262;  Beidman  v.  Gray, 
36  Mo.  282;  Sturtevant  v.  Randall,  68  Me.  149;  Sylvester  v.  Downer,  20  Vt. 
366. 

In  Arkansas,  Colorado,  Michigan,  North  Carolina,  and  Rhode  Island,  it  seems  not 
to  have  been  decided  to  what  degree  the  presumption  in  question  can  be  controlled 
by  extrinsic  evidence. 

8.  In  Ohio,  South  Carolina,  and  apparently  in  Texas,  the  presumption  is  a  legal 
phenomenon,  being  neither  a  presumption  of  law  nor  a  presumption  of  fact. 

Evidence  of  the  real  nature  of  the  transaction  between  the  parties  is  admissible 
to  charge  the  anomalous  indorser  as  a  guarantor.  But  evidence  that  the  anoma- 
lous indorser,  in  truth,  assumed  the  liability  of  an  indorser,  is  inadmissible.  This 
curious  distinction  is  based  upon  the  assumption  that  it  is  impossible,  in  the  nat- 
ure of  things,  for  the  payee  of  a  note  to  sue  an  indorser.  See  cases  supra,  and,  more 
particularly,  Greenough  v.  Smead,  3  Oh.  St.  416;  Ambler  v.  Hillier,  9  Rich.  243; 
Cook  II.  Southwick,  9  Tex.  615. 

It  may  be  added,  with  reference  to  the  cases  under  this  class  (I.  a),  that,  if  the 
indorsement  is,  in  fact,  made  after  the  delivery  of  the  note  to  the  payee,  the  pre- 
sumption that  the  party  indorsing  is  a  maker  is  displaced,  and  the  indorser  is  liable 
as  a.  guarantor.  See,  in  addition  to  cases  cited  supra,  Irish  o.  Cutter,  31  Me.  536; 
Tenney  v.  Prince,  4  Pick.  385 ;  Mecorney  v.  Stanley,  8  Cush.  85 ;  Way  v.  Butter- 
Wfrth,  108  Mass.  509  ;  Stagg  v.  Linnenfelser,  69  Mo.  336;  Garrett  v.  Butler,  2  Strob. 
193. 
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But  an  indorsement,  though  subsequent  to  the  delivery,  will  be  regarded,  by  rela- 
tion, as  contemporaneous,  if  made  in  pursuance  of  a  prior  agreement.  Moies  v. 
Bird,  11  Mass.  4.36;  Hawkes  o.  Phillipps,  7  Gray,  284 ;  Leonard  i>.  Wildes,  36  Me. 
266 ;   Childs  v.  Wyman,  44  Me.  433 ;  Knapp  o.  Parker,  6  Vt.  642. 

b.  In  Louisiana,  tlie  anomalous  indorser  is  presumptively  a  surety.  The  nature 
of  the  presumption  seems  not  to  have  been  yet  determined.  Guidrey  v.  Vives, 
8  Mart.  n.  b.  659 ;  Smith  v.  Gorton,  10  La.  374  ;  McGuire  v.  Bosworth,  1  La.  An.  248  ; 
Penny  v.  Parham,  1  La.  An.  274 ;  Drew  v.  Robertson,  2  La.  An.  592 ;  Johnson  v.  Downs, 

3  La.  An.  690  ;  McCausland  v.  Lyons,  4  La.  An.  273  ;  Chorn  v.  Merrill,  9  La.  An.  533 ; 
Collins  V.  Trist,  20  La.  An.  848 ;  O'Leary  v.  Martin,  21  La.  An.  889 ;  Gilbert  v.  Cooper, 

4  Rob.  (La.)  161.     Conf.  Weaver  v.  Marvel,  12  La.  An.  617. 

t.  In  Illinois,  Kansas,  Kentucky  (by  statute),  and  Nevada,  the  anomalous  indorser 
is  presumptively  an  ordinary  guarantor.  Camden  v  McKoy,  4  111.  437 ;  Cushman  v. 
Dement,  4  III.  497  ;  Carroll  v.  Weld,  13  111.  682  ;  Klein  v.  Currier,  14  111.  237 ;  Web- 
ster t.  Cobb,  17  111.  469 ;  Lincoln  v.  Hinzey,  51  III.  435 ;  Pahlman  u.  Taylor,  75  111. 
629.  (Conf.  Bogue  v.  Mellick,  25  III.  91 ;  Blatchford  ^.  MilUken,  36  111.  434.)  Fir- 
man V.  Blood,  2  Kans.  496 ;  Fuller  i;.  Scott,  8  Kans.  25  ;  Arnold  v.  Bryant,  8  Bush, 
668  (statutory) ;   Van  Doren  v.  Tjader,  1  Nev.  880. 

This  presumption,  again,  is  neither  a  presumption  of  law  nor  a  presumption  of 
fact ;  evidence  being  admissible  to  charge  the  anomalous  indorser  as  maker,  but  not 
to  show  that  his  liability  to  the  payee  was  that  of  an  indorser. 

d.  In  Connecticut,  the  anomalous  indorser  is  presumptively  a  guarantor,  but  with 
a  qualified  liability.  In  other  words,  he  guarantees  the  collectibility  of  the  note,  at 
maturity,  by  the  use  of  due  diligence.  Bradly  v,  Phelps,  2  Root,  325;  Beckwith  v. 
Angell,  6  Conn.  315  ;  Perkins  v.  Catlin,  11  Conn.  213  (a  note  payable  to  bearer)  ; 
Clark  V.  Merriam,  25  Conn.  576 ;  Ranson  v.  Sherwood, 26  Conn.  437 ;  Riddle  i'.  Stevens, 
82  Conn.  378 ;   Rhodes  v.  Seymour,  86  Conn.  1 ;  Holbrook  v.  Camp,  38  Conn.  23. 

e.  In  Alabama  and  California,  the  indorser  is  presumptively  liable  to  the  payee  as 
an  indorser,  although  in  California  he  is  termed  a  guarantor.  And  this  presumption 
is  conclusive.  Milton  u.  De  Yampert,  3  Ala.  648 ;  Price  v.  Lavender,  38  Ala.  389 ; 
Riggs  V.  Waldo,  2  Cal.  485;  Pierce  v.  Kennedy,  5  Cal.  1-38;  Geiger  v.  Clark,  13  Cal. 
679 ;  Ford  v.  Hendricks,  34  Cal.  673 ;  Jones  v.  Goodwin,  39  Cal.  493. 

f.  In  Virginia,  such  indorser  is  apparently  liable  as  maker  or  guarantor  at  the  elec- 
tion of  the  payee.     Watson  v.  Hurt,  6  Gratt.  633 ;  Orrick  v.  Colston,  7  Gratt.  189. 

II.  One  who  writes  his  name  upon  the  back  of  a  negotiable  note  before  it  is  in- 
dorsed by  the  payee  is  presumed  in  the  following  States  to  assume  no  liability  to 
the  payee,  but  to  occupy  the  position  of  an  ordinary  second  indorser  with  all  the 
rights  and  only  the  obligations  incident  thereto  ;  Georgia,  Indiana,  Iowa,  Kentucky 
(prior  to  statute),  Mississippi,  New  York,  Oregon,  Pennsylvania,  Tennessee,  and 
Wisconsin.  Collins  v.  Everett,  4  Ga.  266.  (Conf.  Quin  v.  Sterne,  26  Ga.  223,— 
a  note  payable  to  bearer.)  Wells  v.  Jackson,  6  Blackf.  40;  Earle  o.  Foster,  7 
Blackf.  36 ;  Harris  v.  Pierce,  6  Ind.  162 ;  Cecil  v.  Mix,  6  Ind.  478 ;  Sill  v.  Leslie,  16 
Ind.  236;  Drake  v.  Markle,  21  Ind.  433;  Dale  v.  Moffit,  22  Ind.  113;  Ewing 
t).  Logan,  40  Ind.  342;  Fear  v.  Dunlap,  1  Greene,  331.  (Conf.  Brenner  v.  Gun- 
dershiemer,  14  Iowa,  82.)  Needhams  v.  Page,  3  B.  Mon.  465;  Kellogg  v.  Dunn,  2 
Mit.  (Ky.)  215;  Levi  v.  Mendell,  1  Duv.  77;  Thomas  v.  Jennings,  13  Miss.  627; 
Jennings  v.  Thomas,  21  Miss.  617 ;  Herrick  v.  Carman,  12  Johns.  159 ;  Tillman  v. 
Wheeler,  17  Johns.  326 ;  Dean  v.  Hall,  17  Wend.  214  (a  note  payable  to  bearer)  ; 
Seabury  v.  Hungerford,  2  Hill,  80  (a  note  payable  to  bearer) ;  Gilmore  v.  Spies,  J 
Barb.  158 ;  Spies  v.  Gilmore,  1  Comst.  321 ;  Ellis  v.  Brown,  6  Barb.  282 ;  Bradford 
i>.  Martin,  8  Sandf.  647  ;  Hahn  v.  Hull,  4  E.  D.  Sm.  664 ;  Cottrell  v.  Conklin,  4  Duer 
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45 ;  Waterbury  v.  Sinclair,  16  How.  Pr.  329  ;  26  Barb;  455,  s.  c. ;  Lester  v.  Paine,  39 
Barb.  616;  Bacon  u.  Burnham,  37  N.  Y.  614;  Phelps  v.  Vischer,  50  N.  Y.  69; 
Clothier  v.  Adriance,  51  N.  Y.  322;  Hull  v.  Marvin,  2  Th.  &  C.  420;  WoodrufC  v. 
Leonard,  4  Th.  &  C.  208 ;  1  Hun,  632,  s.  c. ;  Weld  v.  Bowers,  9  Daily  Reg.  921 .;  Kamm 
0.  Holland,  2  Oreg.  59  ;  Cogswell  v.  Hayden,  5  Oreg.  22  ;  Taylor  u.  McCune,  11  Pa. 
460  ;  Kyner  v.  Shower,  13  Pa.  444  ;  Schollenberger  u.  Nehf,  28  Pa.  189 ;  Fegenbush 
V.  Lang,  28  Pa.  193 ;  Barto  v.  Schmeck,  28  Pa.  447  ;  Guldin  v.  Linderman,  34  Pa.  58  ; 
Smith  V.  Kessler,  44  Pa.  142  ;  Schenk  v.  Robeson,  2  Grant,  372  ;  Schafer  v.  Farmer's 
Bank,  59  Pa.  144 ;  Slack  v.  Kirk,  67  Pa.  380 ;  Eilbert  v.  Finkbeiner,  68  Pa.  243 ; 
Comparree  v.  Brockway,  11  Humph.  355;  Clouston  ji.  Barbiere,  4  Sneed,  336; 
Heath  v.  Van  Cott,  9  Wis.  616  ;  Cady   v.  Shepard,   12  Wis.  689  ;  Davis  v.  Barron, 

13  Wis.  227  ;  King  v.  Ritchie,  18  Wis.  554.  See  also  Offutt  v.  Hall,  1  Cranch,  C.  C. 
504,  572;  McComber  v.  Clarke,  3  Cranch,  C.  C.  6. 

This  presumption,  however,  is  a  presumption  of  fact  merely,  and  evidence  is  aCr 
cordingly  admissible  to  show  that,  by  the  understanding  of  the  parties,  the  anoma- 
lous indorser  was  to  assume  a  liability  to  the  payee.  See  cases  cited  supra.  But  see 
Collins  V.  Everett,  4  Ga.  266,  contra. 

This  presumption  being  rebutted,  the  nature  of  the  indorser's  liability  to  the 
payee  varies  in  different  jurisdictions. 

(1.)  In  New  York,  Oregon,  Tennessee,  and  Wisconsin,  he  is  presumptively  liable 
as  indorser,  the  payee,  in  legal  contemplation,  bringing  his  action  not  as  payee,  but 
as  second  indorsee,  and  having  first  indorsed  "without  recourse.''  And  it  would 
seem  that  the  presumption  is  conclusive. 

(2.)  In  Indiana,  Iowa,  Mississippi,  and  Pennsylvania,  evidence  is  admissible  to 
charge  the  indorser  as  maker  or  guarantor.  Whether  he  could  also  be  charged  as 
indorser  by  the  payee  seems  not  to  have  been  determined.  But  see,  with  reference 
to  the  Statute  of  Frauds,  Drake  v.  Markle,  21  Ind.  433 ;  Schafer  v.  Farmer's  Bank, 
59  Pa.  144. 

III.  In  New  Jersey,  the  blank  signature  of  an  anomalous  indorser  gives  rise  to 
no  presumption  whatever.  The  party  will  be  charged  according  to  the  evidence. 
Crozer  v.  Chambers,  Spencer,  256 ;  Chaddock  v.  Vanness,  35  N.  J.  517.  See  also 
Rey  V.  Simpson,  22  How.  841. 

IV.  The  indorsement  by  a  stranger  of  a  non-negotiable  note  has  also  produced  much 
controversy.  In  Connecticut,  Louisiana,  Massachusetts,  Michigan,  Missouri,  Ohio, 
Soutli  Carolina,  Texas,  Virginia,  and  apparently  in  Vermont,  the  liability  of  tlie  in- 
dorser is  presumptively  the  same  as  it  would  be  if  the  note  were  negotiable.  Hunting- 
don V.  Harvey,  4  Conn.  124  ;  Welton  v.  Scott,  4  Conn.  527 ;  Castle  v.  Candlee,  16  Conn. 
22"  ;  Holbrook  v.  Camp,  38  Conn.  23,  24  ;  Cooley  v.  Lawrence,  4  Mart.  639  ;  Josse- 
lyn  V.  Ames,  3  Mass.  274  ;  Wetherwax  v.  Paine,  2  Mich.  555;  -Lewis  v.  Harvey,  18 
Mo.  74;  Parker  v.  Riddle,  11  Oh.  102;  Cockrell  v.  Milling,  1  Strob.  444.  (Conf 
Tucker  v.  English,  2  Speers,  673.)    Cook  v.  Southwick,  9  Tex.  615  ;  Carr  v.  Rowland 

14  Tex.  275  ;  Orrick  v.  Colston,  7  Gratt.  189 ;  Barrows  v.  Lane,  5  Vt.  161.  In  Ala 
bama,  the  indorsement  is  equal  to  a  guarantee  of  collectibility  with  due  diligence. 
Jordan  v.  Garnett,  3  Ala.  610 ;  Nesbit  o.  Bradford,  6  Ala.  746 ;  Tankersley  v.  Gra 
ham,  8  Ala.  247.  In  New  York,  Pennsylvania,  and  Wisconsin,  the  indorser  is  «. 
maker  or  guarantor  according  to  the  fact.  Griswold  v.  Slocum,  10  Barb.  402 ;  Rich- 
ards o.  Warring,  1  Keyes,  576 ;  39  Barb.  42,  s.  c. ;  Leech  u.  Hill,  4  Watts,  448 ; 
Houghton  a.  Ely,  26  Wis.  181 ;  Gorman  t.  Ketchum,  33  Wis.  427.  See  further  as 
to  non-negotiable  notes.  Fear  v.  Dunlap,  1  Greene,  331,  334 ;  Crawford  u.  Lytle,  70 
N.  Ca.  385. 
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SECTION    IV. 

An  Indorsement  is  complete  only  upon  Delivery. 

BRIND  V.  HAMPSHIRE. 
In-  the  Exchequer,  Mat  2,  1836. 

[Reported  in  1  Meeson  ^  Wehhy,  365.] 

Teovee  for  a  foreign  bill  of  exchange,  drawn  at  Honrluras,  dated 
28th  August,  1835,  purporting  to  be  drawn  by  Hyde  &  Forbes,  upon 
and  accepted  by  Hyde  &  Co. ;  being  for  the  payment  to  William 
Usher,  Esq.,  or  order,  of  £300  sterling,  at  ninety  days'  sight,  and  pur- 
porting to  be  indorsed  by  the  said  William  Usher  to  the  order  of  Mrs. 
Frances  Brind. 

Plea :  ^  that  the  defendant  received  the  bill  of  exchange  from  W.  U. 
to  hand  over  to  plaintiff's  wife,  and  before  he  could  do  so,  and  without 
any  negligence  or  improper  delay  on  his  part,  or  before  the  plaintiff 
had  obtained  the  possession  of  it,  the  said  W.  U.  countermanded  and 
revoked  the  direction,  and  directed  the  defendant  to  keep  it  in  his 
hands,  and  not  to  hand  or  deliver  it  over  to  the  plaintiff's  wife,  and 
that  he  kept  it  in  obedience  to  that  direction. 

Replication  :  that,  before  the  defendant  had  received  the  bill,  it 
was  indorsed  by  the  said  W.  U.  to  the  plaintiff's  wife,  which  indorse- 
ment still  remained  upon  it ;  that  the  defendant  presented  the  bill  for 
acceptance,  and  procured  the  acceptance  by  the  drawers,  and  held  it 
for  the  plaintiff  for  that  purpose,  and  before  the  countermand  gave 
notice  to  Mrs.  Brind  that  he  had  received  the  bill  for  the  purpose 
aforesaid,  and  desired  to  be  informed  when  and  how  the  same  should 
be  delivered,  and  undertook  and  promised  that  such  information 
should  be  attended  to,  and  requested  the  plaintiff  to  pay  him  the 
expenses  of  conveying  the  notice  to  Mrs.  Brind,  which  the  plaintiff 
did  before  the  countermand. 

Rejoinder :  that  the  bill  remains  in  the  hands  of  the  defendant  as 
the  agent  of  W.  U.,  who  revoked  the  direction,  as  stated  in  the  plea ; 
that  Mrs.  Brind  kept  a  school,  at  which  W.  U.'s  children  were  lodged 
and  educated  ;  in  respect  whereof  she  had  rendered  accounts  to  W.  U., 
by  which  it  appeared  that  he  was  indebted  to  her  in  a  large  sum  of 
money,  and  that  he  had  remitted  the  bill  for  the  purposes  mentioned 

1  For  the  sake  of  brevity,  the  statement  of  the  pleadings  given  in  6  L.  J.  Ex.  197, 
has  been  substituted  for  the  statement  in  the  original  report.  —  Ed. 
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in  the  plea,  before  he  could  examine  the  accounts ;  but,  being  resi- 
dent at  Belize,  in  Honduras,  he  had,  before  the  defendant  could  de- 
liver the  bill  to  Mrs.  Brind,  directed  him  to  keep  it,  and  to  have  a  fair 
scrutiny  into  the  accounts,  and  to  pay  her  what  might  be  due  to  her : 
wherefore,  being  still  the  agent  of  W.  U.,  he  detains  the  bill  accord- 
ing to  those  directions ;  and,  as  to  the  notice  in  the  replication,  that 
that  was  a  letter  sent  by  him  to  Mrs.  Brind,  informing  her  that  he 
had  a  commission  to  pay  her  money  on  account  of  W.  U.'s  children, 
which  was  sent  through  the  general  post ;  and  he  concluded  that  he 
had  had  no  fair  scrutiny  nor  fair  investigation  of  the  accounts. 

Surrejoinder :  That  the  countermand  was  not  first  received  until 
after  defendant  had  caused  the  bill  to  be  accepted,  and  had  given 
notice  to  Mrs.  Brind,  as  mentioned  in  the  replication  ;  and  the  plain- 
tiff had  paid  the  expense  of  conveying  the  notice.  Conclusion  to  the 
country. 

Special  demurrer. 

Hoggins,  in  support  of  the  demurrer,  having  stated  the  pleadings, 
and  referred  to  Williams  v.  Everett,'  was  stopped  by  the  court. 

Barstow,  contra.  The  principle  established  in  Williams  v.  Everett 
is  not  precisely  applicable  to  this  case.  That  was  an  action  for 
money  had  and  received ;  this  is  an  action  specifically  to  recover  a 
bill,  which  has  been  indorsed  over  so  as  to  pass  the  right  in  it  to  the 
plaintifi'.  [Parke,  B.  Rather,  which  was  intended  to  be  indorsed: 
there  was  no  delivery  to  the  indorsee.]  That  is  not  necessary  in  the 
case  of  a  special  indorsement  to  a  particular  party.  In  an  action  on 
the  bill,  it  would  not  have  been  necessary  to  aver  delivery  to  the 
plaintifi".  [Parke,  B.  No  :  because  it  is  implied  in  the  allegation  of 
indorsement.  Lord  Abinger,  C.  B.  Suppose  Usher  had  indorsed  the 
bill,  and  kept  it  in  his  own  possession,  would  the  plaintiff  have  any 
property  in  it  ?  If  not,  then  is  not  the  defendant  merely  Usher's 
agent?]  It  is  not  competent  to  the  defendant  to  say  he  did  not  bold 
the  bill  for  the  person  to  whom  it  was  to  be  handed  over  according  to 
the  directions  he  received  ;  particularly  after  having  left  it  for  accept- 
ance with  such  indorsement  upon  it.  The  acceptance,  under  such  cir- 
cumstances, created  a  contract  between  the  defendant  and  the  special 
indorsee,  to  pay  to  her  according  to  the  indorsement.  [Parke,  B. 
The  acceptance  admits  nothing  but  the  drawing ;  it  admits  no  in- 
dorsement :  the  acceptor  may  be  presumed  not  to  look  at  any  indorse- 
ment till  he  is  called  on  to  pay  the  bill.]  There  are  authorities  to 
show  that  the  drawee  is  bound  to  look  to  the  indorsement,  where  it 
18  a  restricted  one.     [Lord  Abinger,  C.  B.     Yes,  when  he  pays  the 

1  14  East,  582. 
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money,  not  when  he  accepts  the  bill.  You  must  argue  that,  if  the 
drawer  himself  took  the  bill  for  acceptance,  he  could  not  the  next  day 
renounce  his  intention  of  paying  it  over  to  the  party  whose  name  he 
had  indorsed  on  it.J  There  was  also  notice  given  to  the  plaintiff: 
after  that,  the  authority  was  irrevocable.  There  are  authorities,  too, 
to  show  that  an  authority  given  on  good  consideration  is  irrevocable  : 
here,  it  appears  on  the  pleadings  that  there  was  a  debt  due  to  Mrs. 
Brind,  though  the  state  of  the  account  is  disputed.  Some  expense 
also  was  incurred  by  the  plaintiff,  in  consequence  of  the  notice.  The 
combination  of  all  these  facts  gives  the  plaintiff  a  title  to  the  posses- 
sion of  the  bill. 

Lord  Abin^gee,  C.  B.  It  seems  to  me  that  the  case  is  exactly  the 
same  as  if  Usher  had  himself  carried  the  bill  for  acceptance,  having 
first  indorsed  it  to  the  plaintiff.  If  no  action  of  trover  could  have 
been  maintained  against  him  in  such  case,  neither  can  it  against  the 
defendant.  There  is  nothing  disclosed  to  show  any  change  in  the 
character  of  the  defendant's  agency  ;  it  does  not  appear  that  he  has 
contracted  any  new  relation  with  the  plaintiff,  so  as  to  alter  his  charac- 
ter as  agent  of  Usher.  It  is,  in  fact,  just  the  same  thing  as  if  Usher 
had  sent  a  servant  with  the  bill  to  the  indorsee,  and,  instead  of  delivering 
it,  he  had  brought  it  back.  Could  not  Usher  then  have  said  :  "  Give 
it  me.  I  will  not  pay  it  over  now  ?"  It  is  not  because  the  agent  has 
not  done  precisely  what  the  principal  desired  him  to  do,  that  the 
property  is  changed. 

Parke,  B.  I  am  of  the  same  opinion.  I  see  nothing  whatever 
which  would  transfer  the  property  from  Usher  to  the  plaintiff.  With 
regard  to  the  communication  made  by  the  defendant  to  the  plaintiff, 
even  supposing  it  to  have  been  that  he  held  the  bill  itself  for  his  use, 
that  would  not  have  the  effect  of  transferring  the  property.  The 
direction  remains  countermandable  by  the  remitter  until  it  is  exe- 
cuted, either  by  the  actual  delivery  of  the  chattel  or  money  to  the 
remittee  or  by  some  binding  engagement  entered  into  between  the 
agent  and  the  remittee,  which  gives  the  latter  a  right  of  action  against 
the  former.  That  was  the  doctrine  laid  down  in  Williams  v.  Ev- 
erett and  Scott  v.  Porcher.^  Now  it  is  clear  that  this  bill  was  not 
handed  over  :  then  is  any  thing  disclosed  to  show  a  binding  obliga- 
tion as  between  the  defendant  and  the  plaintiff?  I  am  clearly  of  opin- 
ion that  there  is  not.  The  utmost  effect  that  can  be  given  to  the 
notice  referred  to  is  that  the  defendant  states  that  he  has  received  the 
bill  for  the  use  of  the  plaintiff;  but  there  is  no  contract  by  him  to  hold 
it  as  agent  for  the  plaintiff  for  any  new  consideration,  nor  any  assent 

1  3  Meriv.  652. 
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by  the  plaintiff  to  the  defendant's  holding  it  as  his  agent.  There  is 
nothing  whatever  to  show  that  the  plaintiff  could  not  still  sue  Usher 
on  the  original  consideration,  and  require  the  money  to  be  paid  to  him 
instanter.  Nothing  whatever  has  passed  to  alter  the  relation  of  the 
parties,  —  nothing  more  than  an  inchoate  contract,  if  I  may  so  say,  by 
which  the  defendant  promises  to  hold  the  bill  for  the  plaintiff,  in  case 
the  plaintiff  assents  so  as  to  receive  payment. 

BoLLAND,  B.  I  am  of  the  same  opinion.  Although  Williams  v.  Ev- 
erett was  an  action  in  a  different  form,  I  think  the  same  principle  which 
was  laid  down  in  that  case  ought  to  govern  the  present,  and  that  there  is 
nothing  shown  to  alter  the  property  in  this  bill.  The  only  question  is, 
whether  there  is  any  thing  to  differ  the  case  from  Williams  v.  Everett  in 
what  has  been  done  between  the  party  to  whom,  and  the  party  for  whose 
use,  the  bill  was  remitted.  The  principle  on  which  that  case  was  put 
was,  as  stated  by  Lord  Ellenborough,^  that  the  remittees  "  may  hold 
the  bill  till  received,  and  its  amount  when  received,  for  the  use  of  the 
remitter  himself,  until,  by  some  engagement  entered  into  by  them- 
selves with  the  person  who  is  the  object  of  the  remittance,  they  have 
precluded  themselves  from  so  doing,  and  have  appropriated  the  remit- 
tance to  the  use  of  such  person.  But,  instead  of  that,  what  is  done 
here  ?  There  is,  certainly,  the  letter  of  the  defendant,  agreeing  to 
hold  for  the  plaintiff;  but  there  is  no  assent  of  the  plaintiff  to  receive 
it  as  payment :  it  is  only  an  inchoate  offer,  on  the  part  of  the  agent,  to 
hold  the  bill  for  the  remittee,  if  he  assents.  I  find  no  such  appropria- 
tion here  as  is  referred  to  by  Lord  Ellenborough. 

Aldeeson,  B.,  concurred.  Judgment  for  the  defendant? 


ADAMS  V.  JONES. 
In  the  Queen's  Bench,  June  20,  1840. 

[Reported  in  12  AMphus  ^  Ellis,  455.] 

Assumpsit  by  indorsee  against  acceptor  of  a  bill  of  exchange  drawn 
by  one  John  Fonlkes  on,  and  accepted  by,  defendant,  and  by  the  said 
Foulkes  indorsed  to  the  plaintiff. 

1  14  East,  596. 

2  King  V.  Lambton,  5  Price,  428 ;  Sainsbury  v.  Parkinson,  18  L.  T.  198,  227 ;  7 
H.  &  N.  692, 11.,  B.  c. ;  Emmett  v.  Tottenham,  8  Ex.  884 ;  May  v.  Cassiday,  7  Ark.  376 ; 
Bizzell  V.  State  Bank,  8  Ark.  459 ;  Kirkpatrick  v.  Wolfe,  17  Ark.  96  ;  Dann  v.  Nor- 
ris,  24  Conn.  333  ;  Pardee  v.  Lindley,  31  111.  174  ;  Richards  v.  Darst,  51  111.  140  ;  Hig- 
gins  V.  Bullock,  66  111.  37 ;  Chester  Co.  v.  Lickiss,  72  111.  621 ;  Xalbot  v.  Rochester 
Bank,  1  Hill,  295;  Nelson  w.  Nelson,  6  Ired.  Eq.  409,  accord. 

Conf.  Lysaght  v.  Bryant,  9  C.  B.  46. 
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Plea :  that  t?ie  said  bill  of  exchange  was  accepted  by  defendant  for 
and  on  account  of  moneys  due  from  defendant  to  the  said  John  Foulkes, 
in  respect  of  the  sale  by  Foulkes  to  defendant  of  a  share  of  a  lease 
then  held  by  the  said  Foulkes,  for  digging  and  getting  lead  ore  from 
a  certain  mine,  &o.,  which  said  lease  had  theretofore  been  sold  and 
assigned  to  Foulkes  by  one  Edward  Roberts,  to  whom  it  had  been 
granted ;  that,  at  the  time  of  accepting  the  said  bill,  there  was  due 
from  Foulkes  to  Roberts,  on  account  of  the  said  sale  and  assignment, 
a  large  sum,  exceeding  the  amount  of  the  bill  of  exchange,  to  wit,  &c. ; 
and  that  defendant  accepted  and  delivered  the  said  bill  to  Foulkes, 
who  received  the  same  on  account  of  the  sum  so  due  from  defendant 
to  him,  and  upon  no  other  consideration  ;  and  that  Foulkes  then 
indorsed  the  said  bill  in  blank,  and  delivered  the  same  to  plaintiff  as 
the  agent  of  Roberts,  and  for  the  purpose  and  on  the  terms  that  plain- 
tiff should  deliver  the  same  to  Roberts  for  and  on  account  of  a  part  of 
the  moneys  then  due  from  Foulkes  to  Roberts  in  respect  of  the  said 
sale  and  assignment ;  and  plaintiff  then  took  and  received  the  said 
bill,  and  from  thence  held  and  still  holds  the  same  as  the  agent  only 
of  the  said  Roberts,  and  for  the  purpose  and  upon  the  terms  afoi'esaid, 
and  without  having  given  any  value  or  consideration  for  the  same ; 
that  plaintiff  did  not,  nor  would  at  any  time,  deliver  the  said  bill  to 
Roberts ;  but,  on  the  contrary,  in  breach  and  violation  of  his  duty  as 
such  agent,  and  in  fraud  of  Roberts,  wrongfully  and  without  the  con- 
sent of  Roberts,  kept  and  retained  the  said  bill  to  his  own  use  and 
benefit.  Averment :  that  Roberts,  before  and  at  the  commencement 
of  the  suit,  claimed  and  still  claims  to  be  entitled  to  the  said  bill  and 
to  the  money  therein  mentioned,  and  dissented  and  still  dissents  from 
the  plaintiff  suing  for  and  recovering  the  same  in  his  own  name ;  and 
has  required  defendant  not  to  pay  the  same  or  any  part  thereof  to  the 
plaintiff.    Verification. 

Replication,  de  injuria  generally,  &c.,  on  which  issue  was  joined. 

On  the  trial  before  Williams,  J.,  at  the  Flintshire  spring  assizes, 
1839,  a  verdict  was  found  for  the  defendant. 

In  the  following  term,  Jervis  obtained  a  rule  nisi  for  judgment  for 
the  plaintiff,  non  obstante  veredicto,  on  the  ground  that  the  plea  dis- 
closed no  defence  to  the  action. 

Grompton  now  showed  cause.^  The  plea  shows  that  the  plaintiff 
had  no  title  to  sue.  He  holds  the  bill  only  as  servant  of  Roberts,  the 
real  indorsee,  whose  property  he  has  embezzled.  The  plea  states  that 
Roberts  dissents  from  the  action,  and  has  i^pquired  payment  to  him- 
self ;  so  that  the  defendant  cannot  show  payment  to  the  plaintiff  in 

1  Before  Lokd  Dbnman,  C.  J.,  Patteson,  Williams,  and  Colekidge,  JJ. 
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discharge  of  his  liability  to  Roberts.  It  is  true  that  the  plea  might 
probably  have  been  held  bad  on  special  demurrer,  as  amounting  to  an 
argumentative  traverse  of  the  indorsement ;  but  that  is  no  objection 
now.  To  allow  the  plaintiff  to  recover  will  be  extending  the  privilege 
of  the  holders  of  bills  further  than  the  law-merchant  warrants.  The 
plaintiff  is  a  mala  fide  holder,  without  consideration  and  without 
authority  from  the  bo7ia  fide  holder.  He  seeks  to  enforce  a  right  of 
action  ex  turpi  causa.  Treuttel  v.  Barandon'  shows  that  indorsement 
to  an  agent,  for  the  special  use  of  a  third  person,  will  not  give  the 
agent  any  disposing  power  over  a  bill  for  his  own  purposes.  Here, 
too,  the  indorsement  was  not  specially  to  the  plaintiff.  If  the  defend- 
ant were  to  pay  the  amount  and  obtain  possession  of  the  bill,  Roberts 
might  sue  the  defendant  in  trover.  The  mere  production  of  a  bill, 
though  indorsed  in  blank,  will  not  entitle  a  person  to  sue  on  it  who 
chooses  to  call  himself  the  indorsee,  where  the  evidence  shows  thfit 
there  was  no  delivery  to  him  as  such.     Machell  v.  Kinnear.^ 

Welsby,  contra.  The  plea  does  not  show  that  the  plaintiff  originally 
obtained  the  bill  by  any  fraud,  nor  does  it  state  that  the  plaintiff  had 
no  authority  to  sue  for  or  to  receive  the  money.  What  is  it  to  the 
acceptor  that  Roberts  may  be  entitled  to  the  money  as  between  him 
and  the  plaintiff  ?  The  plaintiff  will  become  a  trustee  for  Roberts, 
but  as  between  Roberts  and  the  defendant  payment  to  the  plaintiff 
will  be  a  discharge.  Noel  v.  Rich'  is  an  authority.  There  the  in- 
dorsee, by  delivery  of  a  prior  holder,  to  whom  the  drawer  had  given  a 
bill  for  the  purpose  of  getting  it  discounted,  was  held  entitled  to 
recover  against  the  drawer,  though  he  had  notice  of  the  breach  of 
faith.  Cur.  adv.  vult. 

On  a  subsequent  day  of  these  sittings  (June  24th)  the  judgment  of 
the  court  was  delivered  by 

LoED  Denman,  C.  J.  This  was  an  action  by  the  indorsee  against 
the  acceptor  of  a  bill  of  exchange.  The  plea  was  as  follows.  [His 
Lordship  read  the  plea.J 

The  replication  was  de  injuria.  A  verdict  was  found  for  the  defend- 
ant. Afterwards  a  rule  nisi  was  obtained  to  enter  judgment  for  the 
plaintiff,  non  obsta7ite  veredicto.  The  plea  does  not  admit  an  indorse- 
ment from  Foulkes  to  the  plaintiff,  and  might  possibly  be  bad,  on 
special  demurrer,  for  that  reason.  It  states  that  Foulkes,  the  payee, 
indorsed  the  bill  in  blank,  and  delivered  it  to  the  plaintiff  as  agent  for 
one  Roberts,  for  the  purpose  that  the  plaintiff  should  deliver  it  to 
Roberts  in  part  paymenf  of  a  debt  due  from  Foulkes  to  Roberts,  and 
that  the  plaintiff  gave  no  consideration  for  it.     The  declaration  avers 

'  8  Taunt.  100.  2  i  star.  N.  P.  C.  499.  »  2  C.  M.  &  R.  360. 
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that  Foulkes  indorsed  the  bill  to  the  plaintiff.  Now,  a  bill  may  be 
indorsed  to  a  party  in  two  ways,  —  either  by  a  special  indorsement, 
making  it  payable  to  that  party,  or  by  a  blank  indorsement,  and 
delivery  to  that  party.  In  the  latter  way,  at  all  events,  if  not  in  the 
former,  the  bill  must  be  delivered  to  the  party  as  indorsee,  in  order  to 
constitute  an  indorsement  to  hira.  But  this  plea  avers  that  the  bill 
was  indorsed  in  blank,  and  delivered  to  the  plaintiff,  not  as  indorsee, 
but  as  agent  only  for  another  to  whom  he  was  to  deliver  it,  and  who 
was  the  real  indorsee.  We  think,  therefore,  that  it  is  a  constructive 
denial  that  the  bill  was  indorsed  to  the  plaintiff,  and  that  it  is  good 
in  the  present  stage  of  proceedings,  however  open  it  may  have  been 
to  a  special  demurrer.  A  judgment  noti  obstante  veredicto  is  always 
upon  the  merits,  and  never  granted  but  in  a  very  clear  case,  —  where 
it  is  apparent  that,  in  any  way  of  putting  the  case,  the  defendant  can 
have  no  merits. 

Such  is  not  the  case  here.    The  plea  is  substantially  good,  and  the 
rule  must  be  discharged.  Hule  discharged. 


CHARLES  MARSTON  v.  ALLEN. 
In  teds  Exchequer,  Mat  22,  1841. 

[Reported  in  8  Meeson  Sf  Welsby,  494.] 

Assumpsit  on  a  bill  of  exchange  for  £100,  drawn  by  one  John 
Harrop  upon  and  accepted  by  the  defendant,  payable  two  months  after 
date  to  his  own  order ;  and  the  declaration  averred  that  the  said  John 
Harrop  then  indorsed  the  same  to  one  Edward  Marston,  and  the  said 
Edward  Marston  then  indorsed  it  to  the  plaintiff. 

Pleas :  first,  that  the  defendant  did  not  accept  the  bill ;  secondly, 
that  the  said  John  Harrop  did  not  indorse  the  said  bill  of  exchange  to 
the  said  Edward  Marston  ;  thirdly,  that  Edward  Marston  did  not  in- 
dorse the  bill  to  the  plaintiff.     Issue  thereon. 

At  the  trial  before  Rolfe,  B.,  at  the  Middlesex  sittings  after  last 
Hilary  term,  Harrop,  the  drawer  of  the  bill,  was  called  ;  and  he  proved 
that  the  name  John  Harrop,  on  the  back  of  the  bill,  was  in  his  own 
handwriting.  He  stated,  on  cross-examination,  that  he  was  the  ac- 
countant to  the  Imperial  Bank,  and  that  he  had  received  the  bill  in 
question  as  an  oflScer  of  the  bank  for  a  debt  due  to  the  bank  ;  that,  after 
writing  his  name  upon  the  bill,  he  had  delivered  it  to  a  person  named 
William  Marston,  also  employed  in  the  bank,  to  be  kept  by  him  in 
safe  custody  for  the  bank,  whose  property  it  was.    Edward  Marston 
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was  then  called  ;  and  he  proved  that  he  had  received  the  bill  from 
William  Marston,  as  he  stated,  for  value,  and  that  he  had  indorsed  and 
delivered  it  for  value  to  the  plaintiff,  who  was  his  father.  The  coun- 
sel for  the  defendant,  in  answer  to  this  evidence,  proposed  to  show 
that  both  Edward  Marston  and  the  plaintiff  received  the  bill  with 
full  knowledge  of  the  fraud  committed  by  William  Marston,  in  hand- 
ing over  the  bill  to  them.  The  learned  judge,  however,  was  of  opin- 
ion that  the  evidence  was  inadmissible  under  the  plea  denying 
Harrop's  indorsement,  and  rejected  it  accordingly ;  and  the  plaintiff 
obtained  a  verdict.  jE.  V.  Williams  having,  in  Hilary  term  last, 
obtained  a  rule  to  show  cause  why  there  should  not  be  a  new  trial,  on 
the  ground  that  this  evidence  was  improperly  rejected, 

W.  H.  Watsoti  showed  cause  in  Easter  term  (April  23).  The 
question  in  this  case  arises  on  the  simple  issue  whether  Harrop  in- 
dorsed the  bill  to  Edw.ard  Marston.  The  evidence  tendered  was  that 
the  indorsement  was  obtained  under  circumstances  of  fraud,  of  which 
the  indorsee  was  cognizant  at  the  time.  But  the  only  question  to  be 
tried  on  this  issue  was  whether  Harrop  had  in  point  of  fact  indorsed 
the  bill ;  and,  therefore,  that  evidence  was  inadmissible,  and  was  prop- 
erly rejected  at  the  trial.  The  rule  of  H.  T.,  4  Will.  IV.,  R.  I.,  §  3,  is 
that,  "  in  every  species  of  assumpsit,  all  matters  in  confession  and 
avoidance,  including  not  only  those  by  way  of  discharge,  but  which 
show  the  transaction  to  be  either  void  or  void.able  in  point  of  law,  on 
the  ground  of  fraud  or  otherwise,  shall  be  specially  pleaded."  Ac- 
cording to  that  rule,  when  the  indorsement  is  obtained  by  fraud,  it 
must  be  answered  by  a  special  plea  ;  and  that  is  the  very  defence 
attempted  to  be  set  up  in  the  present  case.  It  is  not  open  to  the  de- 
fendant to  set  up  that  defence  under  these  pleadings.  [Aldekson",  B. 
The  giving  the  bill  to  the  party  for  safe  custody  is  not  an  indorse- 
ment. By  so  doing,  the  other  does  not  indorse  it  to  him.  If  I  in- 
dorse a  bill,  and  it  is  stolen  from  me,  is  it  not  enough  for  me  to  say,  I 
did  not  indorse  it  for  the  purpose  of  passing  it  ?]  No  doubt  it  is  a 
good  defence,  if  the  party  took  it  with  a  knowledge  of  the  circum- 
stances ;  but  such  a  defence  must  be  pleaded  specially.  [Aldeeson,  B. 
Is  it  an  indorsement  ?  Is  not  the  meaning  of  "  indorsed  "  "  trans- 
ferred by  indorsement"?]  No:  the  writing  is  the  indorsement  in 
fact ;  the  circumstances  under  which  it  is  made  are  extrinsic.  The 
effect  of  allowing  such  a  defence  to  be  set  up  under  this  plea  would 
be  a  direct  violation  of  the  new  rules ;  and  parties  must  come  in 
every  case  prepared  to  prove  the  circumstances  under  which  the  bill 
passed,  and  the  consideration  which  the  holder  gave  for  the  bill.  The 
words  of  the  rule  seem  to  refer  to  an  indorsement  in  fact,  but  which  is 
void  on  the  ground  of  fraud,  and  that  is  the  defence  in  the  present 
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case  ;  thai,  although  Harrop  indorsed  his  name  upon  the  bill,  such  in- 
dorsement was  void  on  the  ground  of  fraud.  The  defendant  cannot 
set  it  up  as  a  limited  or  restricted  indorsement ;  for  a  limited  indorse- 
ment must  be  expressed  to  be  so  on  the  face  of  the  bill ;  and,  when  it 
is  so  indorsed,  it  does  not  affect  third  parties,  unless  the  terms  are  com- 
plied with.  Sigourney  v.  Lloyd,  Edie  «.  The  East  India  Company. 
And  Mr.  Roscoe,  in  observing  on  those  cases,  s|ys  :  ^  "  So,  in  France, 
the  holder  may,  by  a  restrictive  indorsement,  prevent  the  indorsee 
from  transferring  the  bill."  What,  by  the  law  of  merchants,  is  an 
indorsement  ?  It  is  the  writing  the  name  on  the  bill.  [Aldeeson,  B. 
For  any  purpose  which  is  to  be  carried  into  effect  by  a  transfer  of  the 
bill.]  This  may  be  a  defence  ;  but  it  should  be  set  forth  on  the 
record.  [Aldekson,  B.  Would  not  that  be  putting  sometliing  on  the 
record  which  was  contradictory  ?]  If  the  law  be  as  is  contended  for 
on  the  other  side,  parties  must  come  to  trial  prepared  to  prove  every 
fact  attending  the  indorsement.  The  meaning  of  the  rule  is  that 
the  indorsement,  as  respects  third  parties,  is  the  handwriting  on  the 
bill ;  though  not  so  as  respects  the  immediate  parties  to  it,  as  in  the 
case  of  an  accommodation  bill.  But,  when  a  bill  is  in  the  hands 
of  a  third  party,  fraud  must  be  shown  in  order  to  defeat  his  title,  and 
that  must  be  pleaded.  In  Adams  v.  Jones,  where,  to  a  declaration 
against  the  acceptor  of  a  bill  of  exchange  indorsed  by  the  drawer  to 
the  plaintiff,  the  defendant  pleaded  that  he  accepted  it  on  account  of  a 
debt  due  from  him  to  the  drawer;  that  the  drawer  indorsed  it  in 
blank,  and  delivered  it  to  the  plaintiff  as  agent  for  one  Roberts,  for 
the  purpose  that  the  plaintiff  should  deliver  it  to  Roberts,  in  payment 
of  a  debt  due  from  the  drawer  to  Roberts  ;  that  the  plaintiff  gave  no 
consideration  for  it,  and  wrongfully  retained  it  in  breach  of  his  duty 
as  Roberts's  agent ;  that  Roberts  claimed  to  be  entitled,  and  dissented 
from  the  plaintiff's  suing,  —  it  was  held  that  the  plea  amounted  to  a 
constructive  denial  of  the  alleged  indorsement  to  the  plaintiff,  and 
was  therefore  good  after  verdict.  The  court,  however,  expressed 
a  doubt  whether  the  plea  would  have  been  good  on  special  demur- 
rer. [Aldeeson,  B.  What  the  defendant  will  probably  contend 
is,  that  if  these  facts  were  extended  on  the  record,  they  would  not 
show  any  thing  amounting  to  an  indorsement.]  It  would  clearly  be 
an  indorsement  in  the  hands  of  a  bona  fide  holder.  In  the  notes  to 
Jervis's  Rules,  p.  128,  it  is  said,  in  referring  to  the  oases  decided 
with  reference  to  the  rule  H.  T.,  4  Will.  IV.,  R.  I.,  §  3 :  "  If  the  de- 
fence be  that  the  bill  or  note  was  drawn,  indorsed,  tr  accepted  by 
way  of  accommodation,  or  that  it  was  obtained  by  fraud,  or  under 

1  Koscoe  on  Bills,  387 
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any  circumstances  which  disentitle  the  plaintiff  to  sue  upon  it,  this 
deience  must  be  pleaded  specially."  Now,  this  defence  being  that  the 
bill  was  obtained  under  circumstances  of  fraud,  it  ought,  therefore, 
to  have  been  pleaded  that  the  principles  of  the  rules  may  be  carried 
out. 

IS.  V.  Williams,  contra.  At  the  common  law,  this  would  have 
been  the  only  proper  plea ;  and  the  new  rules  do  not  affect  that  mode 
of  pleading.  If  the  circumstances  had  been  pleaded  specially,  the 
plea  would  have  been  bad  as  amounting  to  an  argumentative  denial  of 
the  indorsement.  Perhaps  this  defence  might  have  been  pleaded  by 
giving  express  color  ;  but  a  party  is  never  bound  to  give  express  color. 
As  to  the  argument  of  the  hardship  upon  the  plaintiff  by  being  called 
upon  by  surprise  at  the  trial  to  meet  such  a  defence,  if  the  party  is  not 
a  bona  fide  holder,  he  must  know  it.  The  rule  as  to  pleading  matters 
specially  is  not  so  general  as  has  been  contended.  It  has  been  decided, 
since  the  new  rules,  that,  in  trover  by  the  assignee  of  a  bankrupt,  a  plea 
that  the  plaintiff  is  not  assignee  puts  in  issue  the  petitioning  creditor's 
debt  and  the  act  of  bankruptcy.  Butler  v.  Hapson.'  So,  also,  pleas  that 
the  plaintiffs  are  not  assignees,  and  were  not  possessed  as  assignees, 
have  been  held  to  put  in  issue  the  trading,  the  petitioning  creditor's 
debt,  and  the  act  of  bankruptcy.  Buokton  v.  Frost.^  So,  in  Nicolls 
V.  Bastard,'  it  was  held  that  the  plea  of  no  property  in  the  plaintiff 
means  no  property  as  against  the  defendant.  And  in  Ashby  v. 
Minett,^  where,  in  trespass  for  taking  the  plaintiff's  goods,  the  defeftd- 
ant  pleaded  that  the  goods  were  not  the  plaintiff's,  the  plaintiff 
proved  that  the  sheriff  had  seized  goods,  the  property  of  B.,  under  an 
execution  against  B.,  and  had  sold  them  to  him,  the  plaintiff,  —  it  was 
held  that  the  defendant  might  show,  on  the  issue  joined,  that  the  sale 
was  fraudulent  as  against  creditors  ;  that  he  himself  had  taken  the 
goods  under  an  execution  against  B.,  and  that  this  was  the  alleged 
trespass.  He  also  cited  Carnaby  v.  Welby.'  What  is  the  meaning 
of  the  averment  in  the  declaration  that  Harrop  indorsed  the  bill  to 
Edward  Marston  ?  It  is  that  he  indorsed  and  delivered  it.  The 
traverse  in  the  plea,  therefore,  is  not  merely  of  the  fact  that  Harrop 
wrote  his  name  on  the  back  of  the  bill,  but  that  he  transferred  it  by 
delivery.  It  is  not  necessary,  in  a  declaration  on  a  bill,  to  state  the 
delivery  of  it ;  that  is  included  in  the  allegation  that  the  defendant 
accepted  it,  as  was  decided  in  Churchill  v.  Gardiner '  and  Smith  v. 
M'Clure  ; '  and,  in  the  former  case,  the  court  said  :  "  If  the  maker  did 

1  4  Bing.  N.  C.  290  ;  6  Soott,  798.  2  8  Ad.  &  Ell.  844 ;  1  P.  &  D.  102. 

8  2  C,  M.,  &  R.  659.  4  8  Ad.  &  Ell.  121 ;  1  Nev.  &  P.  231. 

5  8  Ad.  &  Ell.  872  ;  1  P.  &  D.  98.  «  7  T.  R.  596. 
'  5  East,  476. 
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not  intend  to  put  the  bill  into  circulation  when  he  made  it,  it  would 
be  open  to  the  defendant  to  make  that  defence  on  the  plea  of  the  gen- 
eral issue."  In  Cox  v.  Troy,  where  the  defendant,  having  once  writ- 
ten his  acceptance  with  the  intention  of  accepting  a  bill,  afterwards 
changed  his  mind,  and,  before  it  was  communicated  to  the  holder,  or 
the  bill  delivered  back  to  him,  obliterated  his  acceptance,  it  was  held 
that  he  was  not  bound  as  acceptor.  That  shows  that  "  indorsement  " 
does  not  mean  merely  the  putting  the  name  on  the  bill.  Brind  v. 
Hampshire  is  another  authority  to  show  that  the  meaning  of  an  in- 
dorsement is  not  the  mere  writing  on  the  bill,  but  a  delivery  over  to 
the  indorsee.  Suppose  I  give  a  bill  to  a  person  to  carry  to  the  bank 
for  me,  and  he  sues  me  upon  it,  would  it  be  necessary  for  me  to  plead 
that  I  did  not  mean  to  give  him  any  property  in  it?  Would  it  not  be 
enough  to  say,  I  did  not  indorse  it  to  him  ?  In  Thompson  v.  Giles,^  a 
customer  was  in  the  habit  of  indorsing  and  paying  into  his  bankers' 
hands  bills  not  due,  which,  if  approved,  were  immediately  entered 
(as  bills)  to  his  credit  to  the  full  amount ;  and  he  was  then  at  liberty 
to  draw  for  that  amount  by  cheques  on  the  bank.  The  customer  was 
charged  with  interest  upon  all  cash  payments  to  him  from  the  time 
when  they  were  due  and  paid,  and  had  credit  on  interest  upon  cash 
paid  into  the  bank  from  the  time  of  the  payment,  and  upon  bills  paid 
in  from  the  time  when  the  amount  of  them  was  received.  The  bank- 
ers paid  away  such  bills  to  their  customers  as  they  thought  fit.  The 
bankers  having  become  bankrupts,  it  was  held  that  the  customer  might 
maintain  trover  against  their  assignees  for  bills  paid  in  by  him,  and 
remaining  in  specie  in  their  hands,  the  cash  balance,  independently  of 
the  bills,  being  in  favor  of  the  customer  at  the  time  of  the  bank 
ruptcy.  There  it  was  held  that  the  property  in  the  bills  did  not  pass. 
In  Goggerly  «.  Cuthbert,^  where  a  bill  was  drawn  by  one  P.  in  favor  of 
the  plaintiff,  who,  having  got  it  accepted,  indorsed  it  to  himself,  and 
put  it  into  the  hands  of  D.,  for  the  purpose  of  getting  it  negotiated, 
and  raising  money  upon  it  for  his  (the  plaintiff's)  benefit ;  but  D.,  in- 
stead of  getting  it  discounted,  gave  it  to  his  brother,  from  whom  it 
came  into  the  hands  of  the  defendant  two  years  after  it  became  due, 
it  was  held  that  the  plaintiff  was  entitled  to  recover  back  the  bill  from 
the  defendant  in  trover  ;  that  the  delivery  of  the  bill  not  being  abso- 
lute, but  conditional,  was  in  the  nature  of  an  escrow.  So,  in  Cranch 
V.  White,'  where  R.,  being  employed  to  procure  a  bill  of  exchange  to 
be  discounted  for  the  plaintiii,  instead  of  doing  so  indorsed  it,  and 
placed  it  in  the  hands  of  the  defendant,  who  was  clerk  to  a  creditor 
of  K.,  and  who  carried  the  bill  to  R.'s  account  with  his  creditor,  and 

1  2  B.  &  Cr.  422.  ^  2  New  Rep.  170  s  1  Bing.  N.  C.  414. 
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afterwards,  though  apprised  of  the  circumstances  under  which  R.  held 
the  bill,  refused  to  restore  it,  it  was  held  that  the  plaintiff  was  en- 
titled to  recover  in  trover.  If  this  action  had  been  brought  by  Wil- 
liam Marston,  who  claimed  the  bill  from  Harrop,  it  would  not  have 
been  necessary  to  plead  that  there  was  no  indorsement  to  him.  Then 
does  it  make  any  difference  that  the  person  who  obtained  it  fraudu- 
lently from  him  had  fraudulently  transferred  it  ?  Where  there  is 
a  bona  fide  holder,  who  has  paid  value  for  the  bill,  the  parties  to 
the  bill  are  estopped  from  disputing  his  title  ;  but,  as  soon  as  you 
show  that  he  has  notice  of  the  fraud,  the  estoppel  is  at  an  end : 
it  becomes  then  a  mere  matter  of  fact.  Although  a  party  may 
plead  an  estoppel  by  deed,  he  cannot  plead  an  estoppel  in  pais,  be- 
cause that  will  immediately  show  that  he  is  pleading  matter  of  evi- 
dence. In  Hazard  v.  Treadwell,'  where  the  defendant,  being  known 
to  a  tradesman,  sent  a  person  to  him  for  goods  on  trust,  and  after- 
wards paid  for  them,  and  a  second  time  sent  the  same  person  with 
ready  money,  who  received  the  goods,  but  did  not  pay  for  them,  it 
was  held  that  the  master  was  estopped  from  disputing  that  he  had 
authority  to  order  the  goods  ;  as,  by  sending  him  for  goods  on  trust 
the  first  time,  and  paying  for  them,  he  had  given  him  credit,  so  as  to 
charge  himself  upon  the  second  contract.  But,  if  the  plaintiff  had 
shown  that  the  tradesman  had  notice  of  this,  he  would  not  be  liable. 
Such  a  defence  could  not,  however,  be  pleaded  specially,  as  it  would 
be  matter  of  evidence.  Where  a  bill  is  drawn  by  one  partner  in 
fraud  of  his  copartners,  they  are  estopped  from  saying  that  it  is  not 
their  bill,  unless  they  can  show  that  the  bill  was  so  drawn  to  the 
knowledge  of  the  party  in  whose  favor  the  bill  was  drawn  ;  but  such 
a  defence  could  not  be  pleaded.  Adams  v.  Jones,  if  not  extra-judicial, 
is  precisely  in  point.  Cur.  adv.  vult. 

The  judgment  of  the  court  was  now  delivered  by 

Alderson,  B.  This  was  a  case  tried  at  the  Westminster  sittings  in 
last  Hilary  term,  before  my  brother  Rolfe,  and  was  argued  in  the  last 
term  before  my  brothers  Gurney  and  Rolfe  and  myself.  The  declara- 
tion was  upon  a  bill  of  exchange,  drawn  by  John  Harrop  upon  and 
accepted  by  the  defendant,  and  indorsed  by  John  Harrop  to  Edward 
Marston,  and  by  Edward  Marston  to  the  plaintiff. 

The  only  plea  to  which  it  will  be  necessary  to  refer  was  the  second, 
by  which  the  defendant  denied  the  indorsement  by  John  Harrop  to 
Edward  Marston. 

At  the  trial,  the  plaintiff  called  John  Harrop,  who  proved  that  the 
name  John  Harrop,  written  on  the  back  of  the  bill,  was  written  by 

'  1  Stra.  506. 
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himself.  He  stated,  on  cross-examination,  that  he  was  the  accountant 
to  the  Imperial  Bank,  and  that  he  had  received  the  bill  as  an  officer  of 
the  bank  for  a  debt  due  to  the  bank,  and  had,  after  writing  his  name 
thereon,  delivered  it  to  another  person  of  the  name  of  William  Mars 
ton,  also  employed  in  the  bank,  to  be  kept  by  him  in  safe  custody  for 
the  bank,  to  whom  it  belonged.  Edward  Marston  then  was  called  ; 
and  it  appeared  that  he  had  received  the  bill  from  William  Marston, 
as  he  said,  for  value,  and  that  he  had  indorsed  and  delivered  it  for 
value  to  his  father,  the  plaintiff. 

On  the  part  of  the  defendant,  however,  it  was  proposed  to  contro- 
vert this,  and  to  show  that  both  Edward  Marston  and  the  plaintiff,  his 
father,  received  the  bill  with  full  knowledge  of  the  fraud  committed 
by  William  Marston,  in  handing  over  the  bill  to  them,  contrary  to  his 
duty  to  the  bank. 

My  learned  brother  rejected  this  evidence,  as  inadmissible  under  the 
plea  denying  Harrop's  indorsement ;  and  the  question  is,  whether,  in 
BO  doing,  he  was  right. 

On  the  argument,  it  was  very  strongly  urged  by  Mr.  Watson  that, 
to  admit  this  evidence,  would  be  contrary  to  the  new  rules  of  plead- 
ing. But  it  appears  to  us  that  the  new  rules  of  pleading  have  really 
nothing  to  do  with  this  question.  The  only  point  for  us  to  consider  is 
this  :  what,  in  point  of  law,  is  the  indorsement  of  the  bill  denied  by 
the  plea  on  this  record  ?  We  have  to  decide  whether,  if  the  facts 
opened  by  the  defendant  had  been  fully  proved,  my  learned  brother 
ought  to  have  directed  the  jury  that  this  bill  had  not  been  indorsed 
by  John  Harrop.  If  the  indorsement  denied  by  this  plea  simply, 
means  the  writing  the  name  of  John  Harrop  on  the  back  of  the  bill, 
the  plaintiff  is  right ;  for  these  facts  have  no  tendency  to  disprove 
.that  proposition  :  or,  if  it  means  such  an  act  of  writing  on  the  bill, 
followed  by  the  bill  being  afterwards,  under  any  circumstances,  in  the 
hands  of  a  holder,  then  also  the  verdict  ought  not  to  be  disturbed. 
But  we  think  neither  of  these  propositions  can  be  sustained  in  point 
of  law. 

The  law  as  laid  down  by  the  Court  of  Queen's  Bench,  in  the  case 
of  Adams  v.  Jones,  after  time  taken  to  consider  the  question,  seems 
very  strongly  applicable  to  this  case.  Lord  Denraan  there  describes 
an  indorsement  thus  :  "  A  bill  may  be  indorsed  in  two  ways,  —  either 
by  a  special  indorsement  making  it  payable  to  a  given  person,  or  by  a 
blank  indorsement  and  delivery  to  him.  In  the  latter  way,  at  all 
events,  if  not  in  the  former,  the  bill  must  be  delivered  to  the  party  as 
indorsee ;  but  this  plea,"  he  adds,  "  avers  that  it  was  indorsed  in 
blank  and  delivered  to  the  plaintiff,  not  as  indorsee,  but  as  agent  only 
for  another,  to  whom  he  was  to  deliver  it,  and  who  was  the  real  in- 
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dorsee.  "We  think,  therefore,  that  it  was  a  constructive  denial  that 
the  bill  was  indorsed  to  the  plaintiff."  And,  in  Brind  v.  Hampshire, 
this  court  came  to  the  same  conclusion  ;  both  Lord  Abinger  and  Mr. 
Baron  Parke  holding,  in  that  case,  that  a  delivery  to  the  indorsee  is 
necessary  to  complete  an  indorsement,  by  which  those  learned  judges 
clearly  mean  a  transfer  by  indorsement.  Again  :  Mr.  Justice  Bayley, 
in  his  book  on  Bills  of  Exchange,  expresses  himself  very  clearly  to  the 
same  effect.  "Bills  and  notes  are  assigned,"  he  says, "either  by  deliv- 
ery only  or  by  indorsement  and  delivery."  And,  immediately  after  this 
passage,  he  adds  :  "  On  a  transfer  by  delivery  only,  without  indorse- 
ment, the  person  making  it  ceases  to  be  a  party  to  the  bill  or  note. 
On  a  transfer  by  indorsement,  he  is,  according  to  the  legal  operation, 
a  new  drawer."  '  Then,  what  is  the  meaning  of  the  plea,  "  did  not 
indorse,"  in  this  case  ?  In  order  to  ascertain  this,  we  ought  to 
look  at  the  declaration  ;  for  this  is  only  a  traverse  of  one  of  the  aver- 
ments therein.  Now,  the  declaration,  after  setting  out  the  making 
and  accepting  of  the  bill,  adds  that  the  drawer  indorsed  it  to 
Edward  Marston,  and  that  Edward  Marston  indorsed  it  to  the  plain- 
tiff. But  these  averments,  introduced  into  the  declaration  for  the 
purpose  of  tracing  the  plaintifTs  title  to  sue,  must  necessarily 
mean  that  the  drawer  transferred  the  bill  by  indorsement  to  Edward 
Marston,  and  that  Edward  Marston  transferred  the  bill  by  indorse- 
ment to  the  plaintiff.  The  plea,  therefore,  must  have  the  same  con- 
struction, and  must  be  taken  to  mean  a  denial  of  that  transfer  by 
indorsement  stated  in  the  declaration.  If,  then,  a  transfer  by  indorse- 
ment, as  we  have  before  shown,  consists  in  an  indorsement  (or  writing 
the  name  of  the  party  transferring  the  bill  on  the  bill)  and  a  delivery 
for  the  purpose  of  completing  such  transfer,  it  will  follow  that  the 
issue  "  did  not  indorse  "  involves  both  these  propositions. 

But  then  we  were  pressed  in  argument  with  the  difficulty  that  here 
there  has  been  a  delivery  to  the  plaintiff,  and  one  for  the  admitted 
purpose  of  transferring  the  bill ;  and  no  doubt,  if  such  delivery  had 
been  bona  fide  and  for  value,  it  would  have  been  quite  sufficient  to 
give  a  title  to  the  plaintiff.^  The  law-merchant,  for  the  purposes  of 
currency,  and  the  advantages  flowing  from  an  unchecked  circulation 
of  bills  of  exchange,  no  doubt  provides  that  a  bona  fide  holder  for 
value  shall  not  be  affected  by  an  intermediate  fraud.  We  do  not,  in- 
deed, adopt  the  proposition  that  the  previous  party  to  the  bill  is 
estopped  from  setting  up  the  defence  of  fraud  against  the  case  of  a 
boiiafide  holder  for  value.    "We  think  it  better  to  say  that,  by  the  law- 

1  Page  98,  4th  cd. 

»  Hayes  v.  Caulfleld,  5  Q.  B.  81 ;  Lloyd  v.  Howard,  15  Q.  B.  995 ;  Barber  v.  Richards, 
6  Ex.  08,  accord.  —  Ed. 
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merchant,  every  person  having  possession  of  a  bill  has  (notwithstand- 
ing any  fraud  on  his  part,  either  in  acquiring  or  transferring  it)  full 
authority  to  transfer  such  bill,  but  with  this  limitation  :  that,  to  make 
such  transfer  valid,  there  must  be  a  delivery,  either  by  him  or  by  some 
subsequent  holder  of  the  bill,  to  some  one  who  receives  such  bill 
bona  fide  and  for  value,  and  who  is  either  himself  the  holder  of  it  or  a 
person  through  whom  the  holder  claims.  Any  thing,  therefore,  which 
shows  that  this  restriction  applies  shows  that  the  party  making  the 
transfer  had  no  authority,  and  that  the  transfer  is  not  valid.  In  this 
case,  if  the  evidence  rejected  had  been  received,  and  the  jury  had 
thereby  been  satisfied  that  this  bill  was  delivered,  after  John  Harrop's 
writing  his  name  thereon,  to  William  Marston  for  a  special  purpose  ; 
that  William  Marston  delivered  it,  in  fraad  of  such  purpose,  to  Ed- 
ward Marston,  and  that  Edward  Marston,  at  the  time  of  such  deliv- 
ery, was  fully  aware  that  in  so  doing  William  Marston  committed  a 
fraud,  we  think  that  they  ought  to  have  found  a  verdict  for  the  de- 
fendant, on  the  issue  that  John  Harrop  did  not  indorse  the  bill  (i.  e. 
did  not  transfer  the  bill  by  indorsement)  to  Edward  Marston.  For, 
although  there  was  an  indorsement,  there  was  no  valid  delivery  by 
Harrop,  or  by  any  authority  from  him ;  and  so  no  complete  transfer 
by  indorsement  of  the  bill  to  Edward  Marston. 

For  these  reasons,  we  are  of  opinion  that  the  evidence  tendered 
ought  to  have  been  received,  and  that  there  must  be  a  new  trial. 

Rule  absolute  for  a  new  trial. 


BELL,  Public  Ofticek,  &c.,  of  thb  Newcastle-tjpon-Ttne  Joint 
Stock  Banking  Company,  v.  VISCOUNT  INGESTRE. 

In  the  Queen's  Bench,  Mat  29,  1848. 

[Reported  in  12  Queen's  Bench  Reports,  317.] 

Assumpsit  upon  two  bills  of  exchange  drawn  by  one  Edwards,  — 
the  one  for  £2,000,  the  other  for  £2,118  10s.,  —  accepted  by  defendant, 
and  by  Edwards  indorsed  to  the  Newcastle-upon-Tyne  Joint  Stock 
Banking  Company.  Pleas  (among  others),  traversing  the  indorsements 
respectively. 

On  the  trial  before  Wightman,  J.,  at  the  Liverpool  summer  assizes, 
1847,  the  plaintiff  proved  Edwards's  handwriting  to  the  indorsements. 
The  defendant,  in  answer,  gave  evidence  that,  on  the  8th  of  April, 
1845,  on  which  day  the  bills  bore  date,  Edwards  was  liable  to  the 


288  BELL   V.  VISCOUNT    INGESTRE.  [CHAP.  III. 

Banking  Company  to  the  amount  of  about  £4,000  on  several  overdue 
bills ;  that  Edwards  on  that  day  procured  defendant's  acceptance  to 
the  two  bills  in  question,  and  transmitted  them  by  letter  to  the  Com- 
pany, ■vi'ith  his  name  indorsed  upon  them,  for  the  express  purpose  of 
retiring  the  overdue  bills,  and  on  the  express  condition  that  such  last- 
mentioned  bills  should  be  returned  to  him  by  the  next  post,  which 
condition  had  never  been  complied  with.  Under  these  circumstances, 
it  was  contended  that  the  defendant  was  entitled  to  the  verdict  upon 
the  issues  as  to  the  indorsements.  The  learned  judge  ruled  that  the 
defence  should  have  been  specially  pleaded,  and  was  not  admissible  in 
support  of  pleas  merely  traversing  the  indorsement.  Verdict  for 
plaintiff,  with  leave  to  move  to  enter  a  verdict  for  defendant.  Martin, 
in  Michaelmas  term  last,  obtained  a  rule  nisi  accordingly. 

Enowles,  Watson,  and  Vnthank  now  showed  cause.  It  may  be  con- 
ceded that,  if  a  person  indorse  a  bill  for  a  particular  purpose,  and  the 
indorsee  negotiate  it  without  consideration,  and  in  contravention  of 
such  purpose,  trover  may  be  maintained  for  the  bill.  Goggerly  v. 
Cuthbert.'  But  such  circumstances  would  not  support  a  plea  trav- 
ersing the  indorsement.  In  the  present  case,  the  condition  of  the 
indorsement  has  been  broken,  and  the  title  to  the  bill  is  thereby 
revested  in  the  indorser  ;  but  it  cannot  be  said  that  he  did  not  indorse. 
Marston  v.  Allen  and  Adams  v.  Jones  are  distinguishable,  for  in  those 
cases  there  was  no  intention  to  .indorse  at  all  to  the  alleged  indorsee. 

Martin  (with  whom  was  F.  Mobinson),  contra.  The  condition  of 
the  indorsement  was  a  condition  precedent.  There  was  no  intention 
to  indorse,  in  the  sense  given  to  the  word  "  indorse  "  in  Marston  y. 
Allen,  Adams  v.  Jones,  and  Goggerly  v.  Cuthbert.^  When  the  bills 
were  sent  by  Edwards  to  the  Company,  with  his  name  on  the  back  of 
them,  he,  in  effect,  said  :  "Until  you  give  back  the  old  bills,  you  are 
not  to  have  any  interest  in  the  new  bills."  The  bills  were  delivered  as 
a  mere  escrow,  as  was  said  by  Heath,  J.,  in  Goggerly  v.  Cuthbert. 
If  Edwards  had  been  sued  on  them,  and  had  pleaded  specially,  the 
plea  would  have  been  an  argumentative  traverse  of  the  indorsement. 
(He  was  then  stopped  by  the  court.) 

Lord  Denman,  C.  J.  I  think  it  impossible  to  distinguish  this  case 
from  Marston  v.  Allen  and  Adams  v.  Jones.  It  is  a  singular  sort  of 
escrow  ;  for  the  bills  were  delivered  to  the  parties  who,  in  the  event 
of  their  performing  a  certain  act,  were  to  be  benefited  by  them.  But 
still  I  think  they  were  delivered  to  them  as  mere  trustees,  and  that 
the  same  principle  applies. 

Patteson,  J.    I  think  this  case  is  within  the  principle  of  Maiston 

1  2  N.  E.  170.  2  12  A.  &  E.  455. 
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V.  Allen  and  Adams  v.  Jones.  The  facts  here  are  of  a  different  char- 
acter in  some  respects ;  for  in  those  cases  it  was  not  intended  that  the 
transferee  should  ever  take  any  interest  in  the  bills.  But  I  think  that 
makes  no  difference ;  for  here  it  was  not  intended  that  the  transferees 
should  take  any  interest  until  the  old  bills  were  returned,  and  until 
that  time  it  is  the  same  thing  in  principle  as  if  it  had  been  intended 
that  no  interest  should  pass  at  any  time.  The  bills  were  received  on 
terms  which  were  not  satisfied,  and  there  was  no  indorsement. 

CoLEEiDGB,  J.  If  there  had  been  in  this  case  the  intervention  of  a 
third  party  as  agent  between  the  transferor  of  the  bills  and  the  trans- 
ferees, for  the  purpose  of  handing  the  bills  over  on  performance  of  the 
condition,  there  would  have  been  no  difficulty.  But  in  principle  it  is 
the  same  thing ;  for,  until  the  condition  was  performed,  no  interest 
was  to  pass  to  the  transferees. 

WiGHTMAN,  J.  I  have  had  great  doubt  whether  the  defence  was 
admissible  under  the  issue  ;  for  this  case,  in  its  facts,  seems  to  go  far- 
ther than  the  cases  cited  ;  but  in  principle  I  find  it  difficult  to  distin- 
guish it  from  Marston  v.  Allen.  The  analogy  of  the  escrow  would 
be  perfect  if  the  delivery  of  the  bills  had  been  to  an  agent.  The  prin- 
ciple of  Marston  v.  Allen  is  that,  on  a  plea  traversing  the  indorse- 
ment of  a  bill,  its  delivery  with  intent  to  transfer  an  interest  is  put  in 
issue.^  Hule  absolute.'' 


BROMAGE  AiTD  Anothbe  v.  LLOYD  and  Anothee. 
In  the  Exchequer,  Mat  28,  1847. 

[Reported  in  1  Exchequer  Reports,  32.] 

Assumpsit.  The  declaration  stated  that  the  defendants,  on,  &c., 
made  their  promissory  note  in  writing,  and  thereby  jointly  and  sever- 
ally promised  to  pay  one  H.  Lloyd  Harries  (since  deceased),  or  order, 
£300  on  demand,  and  then  delivered  the  said  note  t(^  the  said  H.  Lloyd 
Harries,  who  then  indorsed  the  said  promissory  note,  but  without 
making  any  delivery  thereof ;  and  aftei-wards,  to  wit,  on,  &c.,  the  said 
H.  Lloyd  Harries  died,  having  first  made  his  last  will  and  testament, 
in  writing,  duly  executed  and  attested  as  by  law  required,  and  thereby 

1  The  court  allowed  the  plaintiff  to  be  nonsuited,  a  fresh  action  was  brought  in 
the  Court  of  Exchequer,  and  the  proceedings  are  still  depending. 

s  Goggerly  v.  Cuthbert,  2  N.  E.  170 ;  Robinson  v.  Little,  9  Q.  B.  602  (semble),  accord' 
Conf.  Hayes  v.  Caulfield,  5  Q.  B.  81;  Lloyd  v.  Howard,  15  Q.  B.  995.  — Ed. 
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appointed  his  then  wife,  to  wit,  one  Jane  Harries,  executrix  thereof, 
who,  after  the  death  of  the  said  H.  Lloyd  Harries,  to  wit,  on,  &c.,  duly 
proved  the  said  will  and  took  upon  herself  the  execution  thereof,  and 
became  and  was  sole  executrix  thereof ;  and  she,  as  such  executrix, 
afterwards,  to  wit,  on,  &c.,  for  good  and  valid  consideration  to  her,  as 
such  executrix  as  aforesaid,  in  that  behalf,  transferred  the  said  note, 
so  indorsed  as  aforesaid,  to  the  plaintiffs,  to  wit,  by  delivery  thereof 
to  them  by  her  as  such  executrix  as  aforesaid  ;  of  all  which  the  de- 
fendants then  had  notice,  and  then,  in  consideration  of  the  premises, 
promised  to  pay  the  amount  of  the  same  note  to  the  plaintiffs,  accord- 
ing to  the  tenor  and  effect  thereof,  and  of  the  said  indorsement  and 
delivery.     Breach,  nonpayment. 

General  demurrer,  and  joinder. 

Phipson,  in  support  of  the  demurrer.  The  plaintiffs  have  no  title 
to  sue  on  the  note.  An  indorsement  consists  of  two  things ;  namely, 
the  writing  on  the  note  of  the  name  of  the  party  transferring  it,  and 
of  a  delivery  for  the  purpose  of  completing  such  transfer.  Marston 
y.  Allen.  In  the  present  case,  the  testator  wrote  his  name  on  the 
note,  but  did  not  deliver  it ;  the  executi-ix  has  delivered  the  note 
without  indorsing  it.  The  indorsement  by  the  testator  was  a  mere 
inchoate  act,  which  could  not  be  rendered  complete  by  the  subsequent 
delivery  of  the  executrix.  [Platt,  B.  In  Rex  y.  Lambton,^  Wood, 
B.,  says  :  "  It  is  clear  that  a  special  indorsement  does  not  transfer  the 
property  in  bills  until  they  are  delivered  over."]  Suppose  the  testa- 
tor had  sealed  a  bond,  and  died  without  delivering  it,  a  delivery  by 
his  executrix  would  not  render  it  the  deed  of  the  testator.  [Aldeb- 
soN,  B.  In  Adams  v.  Jones,  Lord  Denman,  C.  J.,  says,  "  A  bill  may  be 
indorsed  to  a  party  in  two  ways,  either  by  special  indorsement,  making 
it  payable  to  that  party,  or  by  a  blank  indorsement,  and  delivery  to 
that  party.  In  the  latter  way,  at  all  events,  if  not  in  the  former,  the 
bill  must  be  delivered  to  the  party  as  indorsee,  in  order  to  constitute 
an  indorsement  to  him."]  An  indorsement  of  a  bill  by  an  executor, 
with  delivery,  will  not  bind  the  assets  of  the  testator.  Child  v.  Mon- 
ins.^     A  fortiori  delivery,  without  indorsement,  cannot  do  so. 

The  court  called  on 

Keating  to  support  the  declaration.  First,  upon  general  demurrer, 
there  is  a  sufficient  allegation  of  the  transfer  of  the  note.  The  declara- 
tion alleges  that  the  executrix,  for  good  and  valid  consideration  to  her 
as  executrix,  transferred  the  note  so  indorsed  to  the  plaintiffs,  to  wit, 
by  delivery  thereof  to  them  by  her,  as  such  executrix  as  aforesaid. 
That  allegation  is  tantamount  to  a  legal  indorsement  by  the  executrix. 

»  6  Price,  442.  2  2  Brod.  &  Bing.  460. 


SECT,  rv.]  BEOMAGE  ET  AL.   V.  LLOYD  ET  AL.  £01 

[Aldeeson,  B.  The  promise  alleged  in  the  declaration  is  to  pay  ac- 
cording to  the  tenor  and  effect  of  the  said  indorsement.^  If  a  legal 
transfer  can  only  be  made  by  the  party  writing  his  name  upon  and 
delivering  the  note,  then,  upon  general  demurrer,  such  must  be  taken 
to  be  the  meaning  of  the  word  "transferred."  [Aldeeson,  B.  The 
tiue  construction  of  the  declaration  is  this  :  that  the  executrix  trans- 
ferred the  note  "  being  so  indorsed  as  aforesaid  ; "  that  is,  indorsed  by 
another  person.]  The  videlicet  does  not  control  the  operation  of  the 
word  "  transfer,"  or  render  material  the  mode  in  which  it  is  alleged  to 
have  been  made.  Hammond  v.  CoUs.^  A  "transfer"  may  mean  either 
an  indorsement  or  assignment ;  which  latter  word  is  used  in  the 
f^tatute  3  &  4  Anne,  c.  9.  If  the  defendant  had  pleaded  by  denying 
the  transfer  modo  et  forma,  and  that  issue  had  been  found  against 
him,  he  could  not  after  verdict  have  taken  advantage  of  any  ambiguity 
in  the  declaration. 

Secondly,  even  if  it  be  taken  on  the  face  of  the  declaration  that 
there  was  a  mere  writing  of  his  name  by  the  testator,  and  a  delivery 
by  the  executrix,  such  transfer  would  pass  the  property  in  the  note, 
and  entitle  the  plaintiffs  to  sue  upon  it.  Where  a  testator  has  deliv- 
ered a  note  without  indorsement,  an  indorsement  by  his  executor  is 
equally  valid  as  if  made  by  himself.  Watkins  v.  Maule.  [Rolfe,  B. 
That  case  only  decides  that  where  a  party  delivers  a  note  for  a  valu- 
able consideration,  without  indorsement,  he  creates  an  equitable,  not  a 
legal  title ;  and  the  holder,  having  an  equitable  right,  is  entitled  to  call 
on  the  executor  of  the  party  who  delivered  it  to  give  a  formal  trans- 
fer.] If  a  note  is  transferred  without  indorsement  before  bankruptcy, 
the  holder  may  call  on  the  bankrupt  or  his  assignees  to  indorse  it. 
Smith  V.  Pickering,  Arden  v.  Watkins.^  There  are  many  instances  in 
which  an  executor  may  adopt  and  ratify  the  acts  of  his  testator.  A 
cognizance  by  a  defendant,  as  bailiff  of  an  executor,  for  rent  due  to 
the  testator,  is  supported  by  proof  of  a  distress  by  him  in  the  name  of 
the  testator,  and  by  his  direction,  but  after  his  death  ;  such  distress, 
though  made  before  probate,  having  been  afterwards  adopted  and 
ratified  by  the  executor.  Whitehead  v.  Taylor.'  In  that  case,  Lord 
Denman,  C.  J.,  says,  "  The  law  knows  no  interval  between  the  testa- 
tor's death  and  the  vesting  of  the  right  in  his  representative."  An 
executor  is  not  in  the  situation  of  a  mere  agent,  but  his  acts  are  iden- 
tified with  those  of  his  testator. 

Phipson,  in  reply,  was  stopped  by  the  court. 

1  1  C.  B.  916.  '  8  East,  817. 

a  10  Adol.  &E.210. 
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Pollock,  C.  B.  This  is  an  action  on  a  promissory  note,  upon  which 
a  party  has  written  his  name,  and  after  his  death  his  executrix  dehv- 
ers  the  note  to  the  plaintiffs  without  indorsing  it ;  so  that  there  is  a 
writing  of  his  name  by  the  deceased,  and  a  delivery  by  his  executrix. 
Those  acts  will  not  constitute  an  indorsement  of  the  note  :  the  person 
to  whom  it  is  so  delivered  has  no  right  to  sue  upon  it. 

Aldeeson,  B.  The  promissory  note  was  made  payable  to  the  te&t.o. 
tor  "  or  order  ;  "  that  means  order  in  writing.  The  testator  has  writ- 
ten his  name  upon  the  note,  but  has  given  no  order ;  the  executrix  has 
given  an  order,  but  not  in  writing.  The  two  acts  being  bad,  do  not 
constitute  one  good  act. 

RoLFE,  B.   The  word  "  transfer  "  means  indorsement  and  delivery. 

Platt,  B.,  concurred.  Judgment  for  the  de/enckmt.^ 


BIICKLET  V.  HANlSr. 

In  the  Exchequee,  Febetjaet  8,  1856. 

[Reported  in  5  Exchequer  Reports,  43.] 

This  was  a  rule  calling  on  the  plaintiff  to  show  cause  why  a  sug- 
gestion should  not  be  entered  on  the  roll  to  deprive  the  plnintiff  of 
costs,  under  the  London  Small  Debts  Act,  10  &  11  Vict.  c.  71. 

It  appeared  from  the  affidavits  that  the  action  was  by  the  indorsee 
against  the  acceptor  of  a  bill  of  exchange,  drawn  by  one  E.  Wood, 
and  by  him  indorsed  to  the  plaintiff,  and  was  tried  before  the  Second- 
ary of  London,  under  a  writ  of  trial,  when  a  verdict  was  found  for 
the  plaintiff  for  £12  As?  The  plaintiff  resided  at  Edmonton,  in  the 
county  of  Middlesex  ;  and  the  bill  in  question  was  drawn  and  ac- 
cepted, and  Wood  put  his  name  upon  it,  at  the  office  No.  70  Lower 
Thames  Street ;  and  it  was  then  sent  by  a  messenger  to  the  residence 
of  the  plaintiff,  who  received  it  there. 

J.  Brown,  in  last  Michaelmas  term  (November  26),  showed  cause. 

W.  L.  Thomas,  in  support  of  the  rule.  It  is  sufficient  if  any  part 
of  the  cause  of  action  arose  within  the  city  of  London. 

Paeke,  B.     The  statute  requires  the  cause  of  action  —  that  is,  the 

1  Clark  V.  Sigourney,  17  Conn.  511 ;  Clark  v.  Boyd,  2  Oh.  279,  accord.  —  Ed. 
^  Only  80  much  of  the  case  is  given  as  relates  to  the  question  of  indorse- 
ment. —  Ed. 
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whole  cause  of  action  —  to  arise  in  the  city.  In  this  case,  it  did  not. 
Until  the  bill  was  delivered  to  the  plaintiff,  no  cause  of  action  arose 
from  the  indorsement  to  him.  Upon  the  other  point,  we  will  take 
time  to  consider.  Cur.  adv.  vult} 

1  Mott  V.  Wright,  4  Bias.  63,  accord.  — 1^. 
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CHAPTER    IV. 
TEANSFER. 


SECTION  I. 

Negotialle  Bills  and  Notes. 

HODGES  V.  STEWARD. 

m 

In  the  King's  Bench,  Eastee  Teem,  1691. 

{Reported  in  1  Salkeld,  125.] 

In  an  action  on  the  case  on  an  inland  bill  of  exchange,  brought 
by  the  indorsee  against  the  drawer,  these  following  points  were  re- 
solved :  — 

1st.  A  difference  was  taken  between  a  bill  payable  to  J.  S.  or  bearer 
and  J.  S.  or  order ;  for  a  bill  payable  to  J.  S.  or  bearer  is  not  assign- 
able by  the  contract  so  as  to  enable  the  indorsee  to  bring  an  action,  if 
the  drawer  refuse  to  pay,  because  there  is  no  such  authority  given  to 
the  party  by  the  first  contract,  and  the  effect  of  it  is  only  to  discharge 
the  drawee,  if  he  pays  it  to  the  bearer,  though  he  comes  to  it  by  trover, 
theft,  or  otherwise.  But  when  the  bill  is  payable  to  J.  S.  or  order, 
there  an  express  power  is  givento  the  party  to  assign,  and  the  indorsee 
may  maintain  an  action.^ 

2dly.  Though  an  assignment  of  a  bill  payable  to  J.  S.  or  bearer  be 
no  good  assignment  to  charge  the  drawer  with  an  action  on  the  bill, 
yet  it  is  a  good  bill  between  the  indorser  and  indorsee,  and  the  indor- 
ser  is  liable, to  an  action  for  the  money;  for  the  indorsement  is  in 
nature  of  a  new  bill. 

3dly.  It  being  objected  that  in  this  case  there  was  no  averment  of 
the  defendant's  being  a  merchant,  it  was  answered  by  the  court  that 
the  drawing  the  bill  was  a  sufficient  merchandising  and  negotiating  to 
this  purpose. 

4thly.  The  plaintiff  declared  on  a  special  custom  in  London  for  the 

'  Jordan  v.  Barloe,  3  Salk.  67,  accord.  —  Ed. 


SECT.   I.J  NICHOLSON  V.   SEDGWICK.  295 

bearer  to  have  this  action.  To  which  the  defendant  demurred,  with- 
out traversing  the  custom ;  so  that  he  confessed  it,  whereas  in  truth 
there  was  no  such  custom ;  and  the  court  was  of  opinion  that  for  this 
reason  judgment  should  be  given  for  the  plaintiff.  For  though  the 
court  is  to  take  notice  of  the  law  of  merchants  as  part  of  the  law  of 
England,  yet  they  cannot  take  notice  of  the  custom  of  particular 
places  ;  and  the  custom  in  the  declaration  being  sufficient  to  maintain 
the  action,  and  that  being  confessed,  he  had  admitted  judgment 
against  himself. 

5thly.  It  was  held  that  a  general  indebitatus  assumpsit  will  not  lie 
on  a  bill  of  exchange  for  want  of  a  consideration,  for  it  is  but  an  evi- 
dence of  a  promise  to  pay,  which  is  but  a  nudum  pactum,;  and  there- 
fore he  must  either  bring  a  special  action  on  the  custom  of  merchants, 
or  else  a  general  indebitatus  against  the  drawer  for  money  received  to 
his  use.  Judgment  pro  quer. 


NICHOLSON  V.  SEDGWICK. 
In  the  Common  Pleas,  Eastek  Tebm,  1697. 

[Reported  in  1  Lord  Raymond,  180.] 

Case.  The  plaintiff  declares,  quod  inter  mercatores  et  alios  negoti- 
antes  intra  hoc  regnum,  there  is,  and  time  whereof,  &c.,  hath  been  a 
custom,  that  if  any  merchant  or  other  trader  make  a  bill  or  note  in 
writing,  by  which  he  assumes  to  pay  to  any  other  person  or  the  bearer  of 
the  bill,  such  a  sum  of  money,  that  then  such  person  who  makes  such 
note  is  bound  by  it  to  pay  such  sum  to  such  persons  to  whom  the  note 
is  made  payable,  or  to  the  bearer  thereof:  then  the  plaintiff  shows 
that  the  defendant  Sedgwick,  being  a  goldsmith,  made  a  note  in  writ- 
ing, by  which  he  promised  to  pay  to  one  Mason,  or  to  the  bearer  thereof, 
£100;  that  Mason  delivered  the  note  to  the  plaintiff  for  £100  in  value 
received ;  and  that  for  non-payment  of  this  £100  by  the  defendant  to 
the  plaintiff  upon  demand,  the  plaintiff  brought  this  action  against  the 
defendant.  Nbn  assumpsit  pleaded,  and  verdict  for  the  plaintiff. 
And  it  was  moved,  in  arrest  of  judgment  by  Sergeant  Wright,  that 
this  action  could  not  be  brought  in  the  name  of  the  bearer,  but  it 
ought  to  be  brought  in  the  name  of  him  to  whom  it  was  made  pay- 
able. Quod  fuit  concessum  per  curiam ;  for  the  difference  is,  where 
the  note  is  made  payable  to  the  party  or  bearer,  and  where  it  is  pay- 
able to  the  party  or  order.  In  the  latter  case,  the  indorsee  has  been 
allowed  to  bring  the  action  in  his  own  name ;  for  there  can  be  no 
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great  inconvenience,  because  the  indorsement  of  the  party  must  ap- 
pear upon  the  back  of  the  note,  or  some  other  thing  sufficiently  inti- 
mating his  assent ;  but  where  it  is  payable  to  the  party  or  bearer,  if 
the  bearer  be  allowed  to  bring  the  action  in  his  own  name,  it  'niriy  be 
very  inconvenient ;  for  then  any  one  who  finds  the  note  by  accident 
may  bring  the  action.  And  though  this  last  has  been  frequently 
attempted,  it  has  never  yet  prevailed.  And  therefore,  in  a  case  in 
this  court  between  Horton  and  Coggs,  the  goldsmith,^  this  diffei-- 
ence  was  taken  and  agreed;  and  the  judgment  there  (being  the 
same  case  with  this  principal  case)  was  arrested.  But  the  court  said 
that  the  bearer  might  bring  the  action  in  the  name  of  him  to  whom 
the  note  was  made  payable.  And  judgment  was  arrested,  nisi,  &c. 
And  the  same  point  was  resolved  in  B.  R.,  between  Hodges  and 
Steward.  But  there  it  was  resolved  that  the  indorsement  to  the  bearer 
binds  the  party  who  immediately  indorses  it  to  him.  The  principal 
point  was  also  resolved  (Mich.  6  W.  &  M.  B.  R.)  between  Sir  Thomas 
Escourt  and  Cudworth.'' 


BULLER  V.  CRIPS. 
Ix  THE  Qttbbn's  Bench,  Michaelmas  Teem,  1704. 

[Reported  in  6  Modern  Reports,  29.] 

A  NOTE  was  in  this  form :  "  I  promise  to  pay  John  Smith,  or  order, 
the  sum  of  one  hundred  pounds,  on  account  of  wine  had  from  him." 
John  Smith  indorses  this  note  to  another  ;  the  indorsee  brings  an  action 
against  him  that  drew  this  note,  and  declares  upon  the  custom  of  mer- 
chants as  upon  a  bill  of  exchange. 

A  motion  was  made  in  arrest  of  judgment  upon  the  authority  of  the 
case  of  Martin  v.  Clarke. 

But  Brotherick  would  distinguish  this  case  from  that :  for  there  the 
party  to  whom  the  note  was  originally  made  brought  the  action,  but 
here  it  is  by  the  indorsee  ;  and  he  that  gave  this  note  did,  by  the  tenor 
thereof,  make  it  assignable  or  negotiable  by  the  words  •'  or  order," 
which  amount  to  a  promise  or  undertaking  to  pay  it  to  any  whom 
he  should  appoint,  and  the  indorsement  is  an  appointment  to  the 
plaintiff. 

1  3  Lev.  299. 

2  Horton  v.  Coggs,  3  Lev.  299 ;  Walmesley  v.  Child,  1  Ves.  Sr.  343  (semhk) ;  Brad- 
ley V.  Trammel,  Hempst.  164^  accord.  —  Ed. 
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Holt,  C.  J.  I  remember  when  actions  upon  inland  bills  of  exchange 
did  first  begin  ;  ^  and  there  they  laid  a  particular  custom  between  Lon- 
don and  Bristol,  and  it  was  an  action  against  the  acceptor.  The  defend- 
ant's counsel  would  put  them  to  prove  the  custom ;  at  wliich  Hale, 
C.  J.,  who  tried  it,  laughed,  and  said  they  had  a  hopeful  case  of  it. 
And  in  my  Lord  North's  time  it  was  said  that  the  custom  in  that  case 
was  part  of  the  common  law  of  England ;  and  these  actions  since 
became  frequent,  as  the  trade  of  the  nation  did  increase ;  and  all  the 
difference  between  foreign  bills  and  inland  bills  is,  that  foreign  bills 
must  be  protested  before  a  public  notary  before  the  drawer  can  be 
charged,  but  inland  bills  need  no  protest,  and  the  notes  in  question 
are  only  an  invention  of  the  goldsmiths  in  Lombard  Street,; who  had  a 
mind  to  make  a  law  to  bind  all  those  that  did  deal  with  them ;  and  sure 
to  allow  such  a  note  to  carry  any  lien  with  it  were  to  turn  a  piece  of 
paper,  which  is  in  law  but  evidence  of  a  parol  contract,  into  a  specialty. 
A.nd,  besides,  it  would  impower  one  to  assign  that  to  another  which  he 
could  not  have  himself;  for  since  he  to  whom  this  note  was  made 
could  not  have  this  action,  how  can  his  assignee  have  it  ?  And  these 
notes  are  not  in  the  nature  of  bills  of  'exchange  ;  for  the  reason  of  the 
custom  of  bills  of  exchange  is  for  the  expedition  of  trade  and  its 
safety ;  and  likewise  it  hinders  the  exportation  of  money  out  of  the 
realm.  He  said,  if  the  indorsee  had  brought  this  action  against  the 
indorser,  it  might  peradventure  lie ;  for  the  indorsement  may  be  said 
to  be  tantamount  to  the  drawing  of  a  new  bill  for  so  much  as  the  note 
is  for,  upon  the  person  that  gave  the  note  ;  or  he  may  sue  the  first 
drawer  in  the  name  of  the  indorser,  and  convert  the  money  when 
recovered  to  his  own  use ;  for  the  indorsement  amounts  at  least  to 
an  agreement  that  the  indorsee  should  sue  for  money  in  the  name 
of  thg  indorser,  and  receive  it  to  his  own  use  ;  and,  besides,  it  is 
a  good  authority  to  the  original  drawer  to  pay  the  money,  to  the  in- 
dorsee. 

And  Powell,  J.,  cited  one  case,  where  a  plaintiff  had  judgment 
upon  a  declaration  of  this  kind  in  the  Common  Pleas;  and  that  my 
Lord  Treby  was  very  earnest  for  it,  as  a  mighty  conveniency  for  trade  ; 
but  that,  when  they  had  considered  well  the  reasons  why  it  was  doubted 
here,  they  began  to  doubt  too. 

The  whole  court  seemed  clear  for  staying  judgment. 

At  another  day.  Holt,  C.  .1.,  declared  that  he  had  desired  to  speak 
with  two  of  the  most  famous  merchants  in  London,  to  be  informed  of 
the  mighty  ill  consequences  that  it  was  pretended  would  ensue  by  ob- 
structing this  course ;  and  that  they  had  told  him  it  was  very  frequent 

I  See  5  Mod.  13.  . 
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with  them  to  make  such  notes,  and  that  they  looked  upon  them  as 
bills  of  exchange,  and  that  they  had  been  used  for  a  matter  of  thirty 
years,  and  that  not  only  notes,  but  bonds  for  money,  were  transferred 
frequently,  and  indorsed  as  bills  of  exchange.  Indeed,  I  agree,  a  bill 
of  exchange  may  be  made  between  two  persons  without  a  third  ;  and, 
if  there  be  such  a  necessity  of  dealing  that  way,  why  do  not  dealers 
use  that  way  which  is  legal?  and  may  be  this  ;  as,  if  A.  has  money  to 
lodge  in  B.'s  hands,  and  would  have  a  negotiable  note  for  it,  it  is  only 
saying  thus,  "Mr.  B.,  pay  me,  or  order,  so  much  money  value  to 
yourself,"  and  signing  this,  and  B.  accepting  it ;  or  he  may  take  the 
common  note,  and  say  thus,  "  For  value  to  yourself,  pay  me  (or  in- 
dorsee) so  much,"  and  good. 

And  the  court  at  last  took  the  vacation  to  consider  of  it.^ 


1704. 

[3^4  Anne,  Cap.  IX.,  §§  1-3.] 

Whekeas  it  hath  been^held,  that  notes  in  writing,  signed  by  the  party  who  makes 
the  same,  whereby  sucli  party  promises  to  pay  unto  any  other  person,  or  his  order, 
any  sum  of  money  therein  mentioned,  are  not  assignable  or  indorsable  over,  witliin 
the  custom  of  mercliants,  to  any  other  person  ;  and  that  such  person  to  whom  tlie 
sum  of  money  mentioned  in  such  note  is  payable  cannot  maintain  an  action,  by  the 
custom  of  merchants,  against  the  person  who  first  made  and  signed  the  same ;  and 
that  any  person  to  whom  such  note  shall  be  assigned,  indorsed,  or  made  payable,  could 
not,  within  tlie  said  custom  of  merchants,  maintain  any  action  upon  such  note  against 
the  person  who  first  drew  and  signed  the  same.  Therefore,  to  the  intent  to  encourage 
trade  and  commerce,  which  will  be  much  advanced  if  such  notes  shall  have  the 
same  effect  as  inland  bills  of  exchange,  and  shall  be  negotiated  in  like  manner,  be 
it  enacted  by  the  Queen's  most  excellent  Majesty,  by  and  with  the  advice  an^  con- 
sent of  the  lords  spiritual  and  temporal,  and  commons,  in  this  present  parliament 
assembled,  and  by  the  authority  of  the  same,  That  all  notes  in  writing,  that  after 
the  first  day  of  May,  in  the  year  of  our  Lord,  one  thousand  seven  hundred  and  five, 
shall  be  made  and  signed  by  any  person  or  persons,  body  politic  or  corporate,  or  by 
the  servant  or  agent  of  any  corporation,  banker,  goldsmith,  merchant,  or  trader,  who 
is  usually  intrusted  by  him,  her,  or  them,  to  sign  such  promissory  notes  for  him,  her, 
or  them,  whereby  such  person  or  persons,  body  politic  and  corporate,  his,  her,  or 
their  servant  or  agent,  as  aforesaid,  doth  or  shall  promise  to  pay  to  any  other  per- 
son or  persons,  body  politic  and  corporate,  his,  her,  or  their  order,  or  unto  bearer, 
any  sum  of  money  mentioned  in  such  note,  shall  be  taken  and  construed  to  be,  by 
virtue  thereof,  due  and  payable  to  any  such  person  or  persons,  body  politic  and  cor- 
porate, to  whom  the  same  is  made  payable ;  and  also  every  such  note  payable  to  any 


I  Parkinson  v.  Finch,  45  Ind.  122 ;  Holloway  v.  Porter,  46  Ind.  62,  accord. 
Carter  v.  Palmer,  12  Mod  380  {semble),  contra.  —  Ed. 
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person  or  persons,  body  politic  and  corporate,  his,  her,  or  their  order,  shall  be  assign- 
able or  indorsable  over,  in  the  same  manner  as  inland  bills  of  exchange  are  or  may  be 
according  to  the  custom  of  merchants  ;  and  that  the  person  or  persons,  body  politic 
and  corporate,  to  whom  such  sum  of  money  is  or  shall  be  by  s,uch  note  made  pay- 
able, shall  and  may  maintain  an  action  for  the  same,  in  such  manner  as  lie,  she,  or 
they  might  do  upon  any  inland  bill  of  exchange,  made  or  drawn  according  to  tlie 
custom  of  merchants,  against  the  person  or  persons,  body  politic  and  corporate,  wlio, 
or  whose  servant  or  agent,  as  aforesaid,  signed  the  same ;  and  tliat  any  person  or 
persons,  body  politic  and  corporate,  to  whom  such  note  that  is  payable  to  any  person 
or  persons,  body  politic  and  corporate,  his,  l)er,  or  their  order,  is  indorsed  or  assij^neii, 
or  the  money  therein  mentioned  ordered  to  be  paid  by  indorsement  tliereoii,  sliall 
and  may  maintain  his,  her,  or  their  action  for  such  sum  of  money,  either  against  tlie 
person  or  persons,  body  politic  and  corporate,  who,  or  whose  servant  or  agent,  as 
aforesaid,  signed  such  note,  or  against  any  of  the  persons  that  indorsed  the  same,  in 
like  manner  as  in  cases  of  inland  bills  of  exchange ;  and  in  every  such  action  the 
plaintiff  or  plaintiffs  shall  recover  his,  her,  or  their  damages  and  costs  of  suit ;  and  if 
such  plaintiff  or  plaintiffs  shall  be  nonsuited,  or  a  verdict  be  given  against  him,  her, 
or  them,  the  defendant  or  defendants  shall  recover  his,  her,  or  tlieir  costs  against  the 
plaintiff  or  plaintiffs ;  and  every  such  plaintiff  or  plaintiffs,  defendant  or  defendants, 
respectively  recovering,  may  sue  out  execution  for  such  damages  and  costs  by  capias, 
Jieri  facias,  or  elegit. 

2.  And  be  it  further  enacted  by  the  authority  aforesaid.  That  all  and  every  such 
actions  shall  be  commenced,  sued,  and  brought  within  sucli  time  as  is  appointed  for 
commencing  or  suing  actions  upon  the  case,  by  the  statute  made  in  the  one  and 
twentietli  year  of  the  reign  of  King  James  the  First,  intituled  "  An  act  for  limitation 
of  actions,  and  for  avoiding  of  suits  in  law." 

3.  Provided,  That  no  body,  politic  or  corporate,  shall  have  power,  by  virtue  of 
this  act,  to  issue  or  give  out  any  notes,  by  themselves  or  their  servants,  other  than 
iuch  as  they  might  have  issued,  if  this  act  had  never  been  made. 


GRANT  V.  VAUGHAN-. 
In  thb  King's  Bench,  July  4  and  5,  1764. 

[Reported  in  3  Burrow,  1516.] 

TJpoN  showing  cause  why  a  verdict  which  had  been  given  for  the 
defendant  should  not  be  set  aside  (upon  payment  of  costs)  and  a  new 
trial  granted,  the  case  appeared  to  be  this  :  — 

The  defendant,  Vaughan,  a  merchant  in  London,  gave  a  cash-note 
upon  his  banker  to  one  Bicknell,  a  husband  of  a  ship  of  his,  which  note 
was  dated,  "  London,  22d  Oct.,  1763,"  and  directed  to  Sir  Charles  Asgill, 
who  was  Vaughan's  banker  ;  and  was  worded  thus  :  "  Pay  to  ship  '  For- 
tune,' or  bearer,"  so  much.  Bicknell  by  some  accident  lost  this  note. 
The  person  who  found  it,  or  who  at  least  was  in  possession  of  it  (how- 
ever he  might  obtain  that  possession  of  it),  came,  four  days  after  the 
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note  was  payable  in  London,  to  the  shop  of  Grant,  the  plaintiff,  who  was 
a  tradesman  at  Portsmouth,  and  bought  five  pounds'  worth  of  tea  of 
him,  and  gave  him  this  note  in  payment,  desiring  to  have  the  change  out 
of  it.  Grant  (the  plaintiff)  stepped  out  to  make  inquiry  "  who  tliis 
Vaughan  might  be ; "  and  upon  being  informed  "  that  he  was  a  very  good 
man,  and  that  it  was  his  handwriting,"  he  readily  gave  the  change  out 
of  the  note,  retaining  the  price  of  the  tea.  Vaughan,  upon  being  apprised 
that  Bicknell  had  lost  the  note,  sent  notice  to  Sir  Charles  Asgill  "  not 
to  pay  it."  Whereupon,  Grant,  being  refused  payment,  brought  his 
action  upon  the  case  against  Vaughan,  and  inserted  two  counts  in  his 
declaration,  —  one,  upon  an  inland  bill  of  exchange;  the  other,  an  in- 
debitatus  assumpsit  for  money  had  and  received  to  his  use.  The  cause 
was  tried  by  a  special  jury  of  merchants,  who  found  for  the  de- 
fendant. 

Sir  Fletcher  Norton  and  Mr.  Dunning  argued  on  the  part  of  the 
plaintiff;  and  Mr.  Morton,  Mr.  Eyre  (Recorder  of  London),  and  Mr. 
Wallace,  on  the  defendant's  part. 

On  the  part  of  the  defendant,  it  was  insisted  :  — 

That  an  action  could  not  be  maintained  on  either  of  these  two 
counts. 

That  this  is  not  a  negotiable  note,  but  only  an  authority  to  re- 
ceive so  much  cash. 

That  Grant  did  not  take  it  upon  the  credit  of  the  drawer,  but  upon 
the  credit  of  the  person  who  gave  it  him  in  payment. 

That  such  a  draught  as  this  cannot  be  considered  as  a  negotiable 
bill  of  exchange ;  for  it  was  not  accepted  nor  indorsed ;  nor  was  it 
protestable,  nor  entitled  to  any  day  of  grace.  It  is  only  a  mere  con- 
trivance or  convenience  between  the  banker  and  the  person  who  keeps 
cash  with  him.  And  Mr.  Wallace  not  only  insisted  that  these  cash- 
notes  are  never  intended  to  be  generally  negotiable,  but  even  supposed 
them  to  be  confined  within  the  extent  of  the  bills  of  mortality,  at 
furthest.  A  bill  of  exchange  to  A.,  or  bearer,  is  a  bill  of  exchange  to 
A.  himself,  but  is  not  negotiable.  And  there  is  no  instance  (as  the 
Recorder  said)  of  any  custom  of  merchants,  "  for  a  bill  of  exchange 
being  made  payable  to  bearer,"  generally. 

In  Horton  v.  Coggs,^  on  an  action  brought  by  the  bearer  of  a  gold- 
smith's note  payable  to  B.,  or  bearer,  the  custom  "  to  pay  tp  the  bearer  " 
was  holden  too  general. 

In  Hodges  v.  Steward,  the  first  point  resolved  is,  "  That  a  bill  of  ex- 
change payable  to  J.  S.  or  bearer  is  not  assignable  by  the  contract ;,  so  as 
to  enable  the  indorsee  to  bring  an  action,  if  the  drawer  refuse  to  pay,'' 

The  preamble  to  3  &  4  Anne,  c.  9,  does  not  say  one  word  about 

1  3  Lev.  290. 
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notes  payable  to  bearer.  It  begins  thus  :  "  "Whereas  it  has  been  held, 
that  notes  in  writing,  whereby  the  party  promises  to  pay  unto  any 
other  person  or  his  order,  are  not  assignable,"  &c.  And  though  the 
words,  "  or  unto  bearer,"  are  slipped  into  the  enacting  part  of  the  first 
clause,  yet  no  part  of  the  whole  statute  bears  any  relation  to  them. 

In  the  case  of  Morris  v.  Lee  (which  was  an  action  brought  by  the 
indorsee  of  a  note  "  to  be  accountable  to  A.,  or  order,  for  £100  "),  the 
court  observed  that  the  words  "  or  order  "  was  the  proper  expression 
used  in  such  notes,  and  mentioned  in  the  Act  of  Parliament  where 
it  intended  the  note  should  be  indorsable  or  negotiable. 

Arguments  therefore  arising  from  cases  upon  notes  of  hand  will  not 
prove  much  in  the  present  case. 

And,  upon  the  second  count,  the  plaintiff  can  have  no  pretence, 
they  said,  to  recover  against  Mr.  Vaughan  :  he  can  only  resort  to  the 
person  from  whom  he  received  or  purchased  the  note.  This  note  is 
not  like  a  banker's  note,  payable  to  bearer.  However,  even  upon  one 
of  them  the  bearer  cannot  recover  as  bearer,  for  which  they  cited  the 
case  of  Walmesley  v.  Child. 

If  a  bill  is  payable  "  to  bearer  "  only,  the  original  advancer  of  the 
money  may,  indeed,  maintain  an  action  against  the  drawer  upon  an 
indebitatus  assumpsit,  for  money  had  and  received  to  his  use  ;  but  no 
other  person  can  do  so,  though  he  comes  by  it  fairly  and  upon  a  valu- 
able consideration.  And  for  this  they  cited  the  above-mentioned  case 
of  Hodges  V.  Steward. 

The  plaintiff's  counsel  insisted  that  this  bill  or  note  was  in  its  nature 
negotiable;  and  that  such  bills  were  in  fact  always  considered  as 
negotiable,  and  actually  negotiated,  and  commonly  circulated  as  cash. 
And  if  they  be,  from  the  nature  of  the  contract,  negotiable,  the  finding 
of  the  jury  cannot  alter  the  law  :  it  is  not  the  province  of  the  jury, 
but  of  the  court,  to  determine  what  is  or  is  not  an  inland  bill  of 
exchange  or  a  promissory  note,  within  the  statute.  If  the  jury  founded 
their  verdict  on  law,  they  have  mistaken  the  law ;  if  on  fact,  it  is 
directly  contrary  to  the  notoriety  of  the  fact ;  and  bank-notes  alone 
are  a  full  and  sufficient  proof  of  that.  And  it  is  not  to  be  conceived 
that  they  are  negotiable  within  the  bills  of  mortality,  and  not  negoti- 
able beyond  or  out  of  them :  if  they  are  negotiable  anywhere,  they 
must  be  so  everywhere. 

They  object  "  that  it  is  not  a  bill  of  exchange,  because  it  is  not 
accepted,  nor  can  be  protested,  nor  is  entitled  to  a  day  of  grace,  nor 
is  indorsable." 

But  it  is  a  negotiable  instrument :  it  is  not  necessary  that  it  should 
be  a  bill  of  exchange.  An  inland  bill  of  exchange  is  not  like  a  foreign 
bill  of  exchange  ;  for  the  former  could  not  have  been  protested  before 
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this  act  of  parliament,  nor  needs  to  be  so,  since  the  act ;  whereas  a 
foreign  one  always  absolutely  required  it.  This  is  just  the  same  as 
a  bill  payable  to  bearer.  The  name  of  the  person  to  whom  such  a  bill 
is  made  payable  means  nothing  at  all,  in  general  cases  of  being  made 
payable  "to  such  a  one,  or  bearer ;"  much  less  can  it  mean  any  thing 
in  this  particular  case,  where  no  name  of  a  person  precedes,  but  the 
payment  is  to  be  "  to  ship  '  Fortune,'  or  bearer." 

Then  it  is  extremely  clear  (and,  indeed,  admitted)  that  the  plaintiff 
came  by  it  fairly  and  honestly  and  bona  fide,  and  upon  a  valuable  con- 
sideration, and  without  notice  of  its  being  a  lost  bill.  He  therefore 
stands  in  the  place  of  Bicknell,  and  is  equally  entitled  to  maintain  his 
action  as  Bicknell  himself  would  have  been,  if  he  had  never  lost  it  nor 
parted  with  it ;  and  he  is  entitled  to  recover  upon  either  of  the  two 
counts  laid  in  the  declaration.  It  is  equal  to  him,  indeed,  which  of 
them  he  recovers  upon  ;  and  there  can  be  no  doubt  as  to  the  latter. 
And,  as  to  the  former,  the  court  will  not  readily  listen  to  objections 
about  forms,  when  the  true  merits  and  honest  title  are  clear  and 
plain. 

The  only  true  and  fair  question  is,  "  Whether  Bicknell  or  Grant 
ought  to  bear  this  loss." 

And  surely  there  can  be  no  doubt  as  between  the  man  who  lost  the 
note  (be  it  accidentally  or  carelessly)  and  a  fair  purchaser  of  it  for  a 
valuable  consideration. 

This  case  was  determined  in  the  case  of  Miller  v.  Race.  That  reso- 
lution was  founded  uj)on  the  fair  purchaser's  having  a  better  right 
than  the  loser  of  a  bank-note  ;  even  though  the  man  was,  in  that  case, 
robbed  of  it. 

Whoever  gives  a  note  payable  to  bearer  expressly  promises  to  pay 
it  to  every  fair  bearer.  However,  an  implied  promise  would  suffice 
for  our  purpose. 

This  point  is  clearly  settled  by  the  act  of  3  &  4  Anne,  c.  9,  which  puts 
notes  of  hand  upon  the  same  foot  with  both  sorts  of  bills  of  exeliatige, 
and  makes  them  assignable  (though  choses  in  action).  It  enacts  that 
all  notes  in  writing,  promising  to  pay  to  any  person  or  order,  or  unto 
bearer,  shall  be  taken  and  construed  to  be,  by  virtue  thereof,  due  and 
payable  to  any  such  person  or  persons  to  whom  the  same  is  made  pay- 
able ;  and  that  the  assignee  may  bring  his  action  in  like  manner  as  in 
cases  of  inland  bills  of  exchange. 

It  is  objected  that  the  words  "  or  to  bearer  "  were  not  intended  to 
have  any  operation;  because  no  notice  is  taken,  in  the  preamble  of  the 
statute,  of  notes  made  payable  to  bearer,  but  only  of  notes  which  are 
made  payable  to  a  person  or  his  order. 

But  how  could  any  notice  be  taken  of  the  former  in  the  preamble? 
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Such  notes  did  not  require  indorsement ;  and  the  preamble  only  recites 
"  that  the  latter  had  been  holden  not  to  be  assignable  or  indorsable 
over,  within  the  custom  of  merchants  ;  and  that  the  assignee  or  in- 
dorsee could  not,  within  the  custom  of  merchants,  maintain  an  action 
upon  them  against  the  drawer."  But  they  were  negotiable  before  the 
act  was  made  ;  and  an  action  would  so  far  have  lain  upon  them  that 
they  were  evidence  of  a  debt,  and  would  put  it  upon  the  defendant  to 
show  that  the  debt  was  satisfied.  The  person  to  whom  such  a  note 
was  given  might  have  declared  in  a  general  indebitatus  assumpsit  for 
money  lent,  and  the  note  would  have  been  good  evidence  of  it ;  though 
he  could  not  have  declared  upon  the  custom  of  merchants.  This 
was  settled  in  the  case  of  Gierke  u.  Martin.  And  Lord  Ch.  J.  Holt 
was  peevish  there,  and  said  "  that  the  continuing  to  declare  upon  these 
notes,  upon  the  custom  of  merchants,  proceeded  from  obstinacy  and 
opinionativeness  ;  since  he  had  always  expressed  his  opinion  against 
them,  and  since  there  was  so  easy  a  method  as  to  declare  upon  a  gen- 
eral indebitatus  assumpsit  for  money  lent." 

That  action  was  brought  upon  a  note  payable  to  the  plaintiff  Gierke, 
or  his  order,  and  brought  by  Gierke  himself.  But  actions  had  been 
sometimes  brought  by  the  bearer,  before  the  making  of  the  statute  of 
3  &  4  Anne,  upon  bills  or  notes  payable  to  bearer  only,  particularly 
in  the  case  of  Nicholson  v.  Sedgwick. 

Hinton's  Case,  in  2  Shower,  235  (though  loosely  reported),  is  on  the 
plaintiff's  side  as  far  as  it  goes.  It  is  plain  that  the  plaintiff  Hinton 
brought  the  action  as  bearer ;  and  the  case  fully  proves  "  that  the 
action  would  lie,  if  the  plaintiff  came  by  the  bill  of  exchange  honestly 
and  on  a  valuable  consideration, "  this  being  Lord  Chief  Justice 
Pemberton's  general  allegation. 

As  to  the  case  of  Horton  v.  Coggs,  reported  in  3  Lev.  299,  the  reason 
given  why  the  custom  "  to  pay  to  the  bearer  "  is  too  general  (viz.  "  that, 
perhaps,  the  goldsmith,  before  notice  by  the  bearer,  had  paid  it  to  Bar- 
low himself  "),  is  a  bad  one. 

The  case  of  Nicholson  v.  Sedgwick  was  exactly  like  the  case  of 
Horton  and  Goggs ;  and  the  court  agreed  "  that  the  action  could  not 
be  brought  in  the  name  of  the  bearer,  but  ought  to  be  brought  in  the 
name  of  him  to  whom  the  note  was  made  payable."  But  the  reason 
there  given  is  not  a  sufficient  one.  It  is  this  :  "  that,  if  the  bearer 
should  be  allowed  to  bring  the  action  in  his  own  name,  it  might  be  in- 
convenient ;  for  then  any  one  who  finds  the  note  by  accident  may 
bring  the  action  and  recover."  Whereas,  it  appears  by  Hinton's  Case 
"  that  he  must  entitle  himself  to  it  on  a  valuable  consideration  ;  for,  if 
he  come  to  be  bearer  by  casualty  or  knavery,  he  shall  not  have  the 
benefit  of  it."    Neither  does  that  reason  (if  it  had  been  a  better  one 
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than  it  is)  clash  with  the  present  case,  because  this  plaintiff  did  hei-e 
pay  a  valuable  consideration  for  the  note. 

And  to  urge  the  necessity  of  the  action's  being  brought  in  the  name 
of  the  person  to  "whom  the  note  was  originally  made  payable  would 
carry  the  matter  too  far  ;  for  that  would  prove  that  Bicknell  himself 
could  not  have  maintained  the  action,  since  the  note  is  not  made  pay- 
able to  him,  but  to  ship  "  Fortune."  Yet,  without  doubt,  Bicknell 
himself  might  have  maintained  the  action.  And  this  appears  by  a 
remark  of  Lord  Raymond's  in  reporting  the  case  of  Tassel  and  Lee  y. 
Lewis  :  "  That  if  the  party  to  whom  the  note  is  delivered  demands  the 
money  of  the  goldsmith  in  reasonable  time,  and  he  will  not  pay  it,  it 
will  charge  him  who  gave  the  note.     Hopkins  v.  Geary."  ' 

It  would  be  absurd,  indeed,  to  say  "  that  the  bearer  could  maintain 
an  action  upon  a  note  that  he  came  dishonestly  by."  Certainly,  he 
cannot ;  for  he  must  prove  "  that  he  came  by  it  honestly." 

As  to  the  inference  drawn  from  the  case  of  Morris  v.  Lee,  "  that 
these  notes  made  '  payable  to  bearer  '  were  not  intended  to  be  negoti- 
able," it  is  impossible  to  suppose  such  a  thing:  the  contrary  is  most 
clear  and  apparent.  This  was  one  of  the  matters  which  the  act  of 
3  &  4  Anne  intended  to  remedy.  The  cases  relied  on  by  the  defend- 
ant were  prior  to  that  act :  there  is  none  since  the  making  of  it  that 
can  avail  them.  And  there  is  no  case  at  all  where  it  has  been  deter- 
mined that  a  note  of  this  kind  cannot  be  given  in  evidence  upon  a 
general  indebitatus  assumpsit  for  money  had  and  received. 

It  is  enough  for  the  plaintiff  that  this  note  was  negotiable.  The 
bearer  must  prevail  against  the  drawer  in  some  mode  of  action,  having 
come  by  it  fairly  and  honestly.  Since  the  act,  the  fair  holder  of  a  note 
payable  to  bearer  may,  by  the  express  words  of  the  act,  maintain  an 
action  against  the  drawer ;  otherwise,  the  act  would  not  put  prom- 
issory notes  upon  the  same  foot  with  inland  bills  of  exchange,  as  it 
professes  to  do.  The  words  of  it  are :  "  shall  and  may  maintain  an 
action  for  the  same,  in  such  manner  as  he  might  do  upon  any  inland 
bill  of  exchange."  And  the  interests  of  commerce  require  this  deter- 
mination. But  there  can  be  no  sort  of  doubt  on  the  latter  count,  as 
the  note  is  evidence  of  the  plaintiff's  money  being  in  the  hands  of  the 
person  who  gave  it. 

Whether,  therefore,  this  case  be  considered  upon  principles  of  law, 
prior  to  the  act  of  3  &  4  Anne,  or  upon  that  act,  or  upon  what  has 
passed  since  the  act,  it  will  appear  that  the  plaintiff  ought  to  recover 
in  this  action ;  and,  consequently,  the  present  verdict  is  a  wrong  one, 
and  ought  to  be  set  aside. 

And  no  inconvenience  can  happen,  nor  will  any  injustice  be  done 

1  H.  1  Ann.,  B.  R.  Guildhall. 
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thereby ;  for  the  matter  will  be  open  to  evidence,  and  all  facts  may 
appear. 

Lord  Mansfield  said,  the  case  of  Nicholson  and  Sedgwick  was 
urged  by  the  defendant's  counsel  at  the  trial ;  and,  not  being  appiised 
of  the  point  in  question  till  it  came  on  to  be  tried  before  him,  he  was 
not  fully  aware  of  the  cases  which  differed  from  it.  And  yet  he  was 
struck,  he  said,  very  strongly  that,  upon  general  principles,  that  case 
was  not  agreeable  to  law  and  justice ;  and  he  then  thought  that  the 
reasons  upon  which  that  case  and  the  other  authorities  relied  upon  by 
the  counsel  for  the  defendant  at  the  trial  were  grounded  were  insuflB- 
oient  ones. 

That  "  of  the  goldsmith's  having,  perhaps,  paid  the  money  to  the 
original  payee  himself,  before  notice  from  the  bearer,"  can  never  hold  : 
it  cannot  happen,  in  the  course  of  business,  that  the  money  should  be 
paid  to  the  nominee  before  notice  from  the  bearer. 

Nor  was  any  satisfactory  reason  given  why  an  action  might  not  be 
brought  in  the  bearer's  own  name.  The  reason  alleged,  "that  then 
any  person  who  finds  the  note  accidentally  may  bring  an  action  and 
recover,"  is  insufficient ;  because  the  plaintiff  in  such  action  must  prove 
that  he  came  by  it  bonafide^  and  upon  a  valuable  consideration. 

As  to  the  necessity  of  bringing  the  action  in  the  name  of  the  person 
to  whom  the  note  was  originally  made  payable,  it  was  impossible  in 
the  present  case,  because  there  was  no  person  originally  named  as  the 
payee  :  it  runs,  "  pay  to  ship  '  Fortune,'  or  bearer."  However,  if  there 
had  been  a  person  named,  the  reason  would  not  hold  ;  for  the  person 
so  originally  named  may  become  bankrupt,  or  may  be  indebted  to  the 
drawer  of  the  note,  so"  as  to  give  the  drawer  a  right  to  set  off  such 
debt  against  the  demand  of  the  money  due  upon  the  note.  So  that,  if 
the  courts  of  law  should  not  allow  the  bearer  to  bring  the  action  in  his 
own  name,  there  might  be  no  relief  at  all.  And  it  can  never  be  sup- 
posed reasonable  or  legal  that  the  banker  should  have  it  left  in  his 
discretion  or  choice  to  pay  the  money  to  one  or  the  other,  as  his  fancy 
or  inclination  should  lead  him. 

These  thoughts  occurred  to  me  at  the  trial ;  and  therefore  I  chose 
to  take  the  opinion  of  the  court. 

I  left  two  things  to  the  consideration  of  the  jury.  The  first  was, 
"  whether  the  plaintiff  came  to  the  possession  of  this  note  fairly  and 
bona  fide"  (which  necessarily  includes  his  not  having  notice  of  its 
being  a  lost  note).  The  second  was,  "  whether  such  draughts  as  this  is 
were,  in  the  course  of  trade  dealing  and  business,  actually  paid  away 
and  negotiated,  or  in  fact  and  practice  negotiable."  And  I  then 
considered  this,  as  leaving  a  plain  fact  to  them  upon  which  they  could 

have  no  doubt. 
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But  I  am  now  clearly  of  opinion  that  I  ought  not  to  have  left  the 
latter  point  to  them ;  for  it  is  a  question  of  law  "  whether  a  bill  or 
note  be  negotiable  or  not." 

It  appears  in  the  books  "  that  these  notes  are,  by  law,  negotiable." 
And  the  plaintiff's  maintaining  his  action,  or  not  maintaining  it, 
depends  upon  the  question  "  whether  such  a  note  is  negotiable  or 
not." 

It  appears,  likewise,  "  that  the  bearer  of  them  may  maintain  an 
action  as  bearer,  where  he  can  entitle  himself  to  them  on  a  valuable 
consideration." 

Hinton's  Case,  in  2  Shower,  235,  is  this  :  "  Case  on  a  bill  of  exchange, 
against  the  drawer  (bill  not  being  paid),  and  payable  to  J.  S.  or  to  the 
bearer.  The  plaintiff  brings  the  action  as  bearer.  And,  upon  evi- 
dence, ruled  by  the  Lord  Pemberton,  that  he  must  entitle  himself  to 
it  on  a  valuable  consideration  (though  among  bankers  they  never 
make  indorsements  in  such  case) ;  for,  if  he  come  to  be  bearer  by 
casualty  or  knavery,  he  shall  not  have  the  benefit  of  it."  (And  it 
would  be  absurd  to  indorse  such  bills  as  are  made  payable  to  bearer.) 

"If  a  bill  be  payable  to  A.  or  bearer,  it  is  like  so  much  money  paid 
to  whomsoever  the  note  is  given  ;  that,  let  what  accounts  or  conditions 
soever  be  between  the  party  who  gives  the  note  and  A.  to  whom  it  is 
given,  yet  it  shall  never  affect  the  bearer,  but  he  sh.all  have  his  whole 
money."  Crowley  v.  Crowther.^  So  that  the  whole  interest  is  trans- 
ferred to  the  bearer. 

1  Salk.  126,  pi.  5,  anonymous,  coram  Holt,  C.  J.,  at  Nisi  Prius,  at 
Guildhall :  "  A  bank-bill,  payable  to  A.  or  bearer,  being  given  to  A., 
and  lost,'  was  found  by  a  stranger,  who  transferred  it  to  C.  for  a  valu- 
able consideration  :  C.  got  a  new  bill  in  his  own  name.  Per  Holt, 
C.  J.  A.  may  have  trover  against  the  stranger  who  found  the  bill, 
for  he  had  no  title  (though  the  payment  to  him  would  have  indemnified 
the  bank)  ;  but  A.  cannot  maintain  trover  against  C.  by  reason  of  the 
course  of  trade,  which  creates  a  property  in  the  assignee  or  bearer." 
It  is  negotiable  by  delivery. 

Miller  V.  Race.  The  holder  of  a  bank-note  recovered  against  the 
cashier  of  the  bank,  though  the  mail  had  been  robbed  of  it,  and  pay- 
ment was  stopped ;  it  appearing  that  he  came  by  it  fairly  and  bona 
fide,  and  upon  a  valuable  consideration.  And  there  is  no  distinction 
between  a  bank-note  and  such  a  note  as  this  is. 

The  act  of  3  &  4  Anne,  c.  9,  puts  promissory  notes  upon  the  same 
foot  throughout  with  inland  bills  of  exchange.  .  And  therefore  what- 
ever is  the  rule  as  to  inland  bills  of  exchange  payable  to  bearer  must 
be  so  likewise  as  to  notes  payable  to  bearer. 

'  2  Freeman,  257,  in  chancery. 
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In  a  case  between  Walmesley  v.  Child,  11th  December,  1749,  in  chan- 
cery, where  one  of  Mr.  Child's  notes,  payable  to  bearer,  was  lost  or 
stolen,  and  payment  stopped  by  the  true  owner,  who  demanded  that 
it  should  be  paid  to  him,  Mr.  Child  refused  to  pay  it  without  surety 
against  the  demands  of  a  future  bearer.  The  true  owner  brought  his 
bill.  Lord  Hardwioke  dismissed  the  bill,  unless  the  true  owner  would 
find  such  security.  And  he  went  upon  the  principle  that  no  dispute 
ought  to  be  made  with  the  bearer  of  a  cash-note  who  comes  fairly  by 
it,  for  the  sake  of  commerce,  to  which  the  discrediting  such  notes 
might  be  very  detrimental. 

Upon  looking  into  the  reports  of  the  cases  on  this  head,  in  the 
times  of  King  William  III.  and  Queen  Anne,  it  is  difficult  to  dis- 
cover by  them  when  the  question  arises  upon  a  bill  and  when  upon  a 
note ;  for  the  reporters  do  not  express  themselves  with  sufficient  pre- 
cision, but  use  the  words  "  note  "  and  "  bill "  promiscuously.  It  ap- 
pears, however,  that  there  were  different  opinions  about  the  manner  of 
declaring  upon  them.  Lord  Ch.  J.  Holt  got  into  a  dispute  with  the 
city  about  it.  He  was  of  opinion  that  the  plaintiff  could  not  declare 
as  upon  a  specialty  (where  the  consideration  could  not  be  disputed)  ; 
but  he  all  along  agreed  that  the  plaintiff  might  declare  upon  an  in- 
debitatus assumpsit.  The  objection  was  to  bringing  an  action  upon 
the  note  itself,  as  upon  a  specialty ;  but  I  do  not  find  it  anywhere 
disputed  that  an  action  upon  an  indebitatus  assianpsit  generally,  for 
money  lent,  might  be  brought  on  a  note  payable  to  one  or  order. 

Great  force  arises  from  the  Act  of  Parliament  of  3  &  4  Anne,  putting 
notes  merely  upon  the  foot  of  inland  bills  of  exchange,  and  particularly 
specifying  notes  payable  to  bearer. 

But,  upon  the  second  count,  the  present  case  is  quite  clear  beyond 
all  dispute.  For,  undoubtedly,  an  action  for  money  had  and  received 
to  the  plaintiff's  use  may  be  brought  by  the  bona  fide  bearer  of  a  note 
made  payable  to  bearer.  There  is  no  case  to  the  contrary.  It  was 
certainly  money  received  for  the  use  of  the  original  advancer  of  it ; 
and,  if  so,  it  is  for  the  use  of  the  person  who  has  the  note  as  bearer. 
In  this  case,  Bicknell  himself  might  undoubtedly  have  brought  this 
action.  He  lost  it ;  and  it  came  bona  fide,  and  in  the  course  of  trade, 
into  the  hands  of  the  present  plaintifi",  who  paid  a  full  and  fair  con- 
sideration for  it.  Bicknell  and  the  plaintiff  are  both  innocent.  The 
liiw  must  determine  whether  of  them  is  to  stand  to  the  loss.  And,  by 
law,  it  falls  upon  Bicknell. 

There  ought  to  be  a  new  trial. 

Mb.  Justice  "Wilmot.  If  a  verdict  be  given  without  evidence  at 
all,  or  against  plain  evidence,  or  against  law,  it  ought  not  to  stand. 

The  two  matters  left  to  the  consideration  of  the  jury  upon  this  trial 
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were,  "  whether  the  plaintiff  came  by  this  note  fairly  and  bona  fide^'' 
and  "  whether  such  notes  or  bills  as  this  is  are,  in  fact  and  practice, 
negotiated." 

The  latter  is  as  plain  and  notorious  as  that  there  is  a  bank  of  Eng- 
land :  no  man  can  doubt  it.  The  verdict  is,  therefore,  against  evidence 
as  to  this  point. 

Probably,  the  jury  took  upon  themselves  to  consider  "  whether  such 
bills  or  notes  as  this  is  were  in  their  own  nature  negotiable."  But 
this  is  a  point  of  law  ;  and  by  law  they  are  negotiable.  Their  verdict 
is,  therefore,  against  law,  and  ought  to  be  set  aside.  For,  though 
when  facts  and  law  happen  to  be  so  complicated  and  intermixed  that  a 
jury  cannot  help  taking  both  into  their  consideration,  it  may  be  diffi- 
cult or  even  impossible  for  them  to  avoid  founding  their  verdict  upon 
both  ;  yet  they  are  not  at  liberty  to  determine  contrary  to  law :  they 
ought  to  take  their  notion  of  law  from  the  direction  of  the  judge  who 
tries  the  cause.  Formerly,  a  jury  would  have  been  liable  to  an  attaint 
for  such  a  verdict ;  now,  the  court  control  their  verdicts  by  setting 
them  aside,  and  granting  a  new  trial. 

As  to  the  other  matter, —  the  manner  how  this  plaintiff  came  by  the 
note,  —  it  appears  to  have  been  taken  by  him  fairly  and  bona  fide  in 
the  course  of  trade,  and  even  with  the  greatest  caution  :  he  made 
inquiry  about  it,  and  then  gave  the  change  for  it.  And  there  is  not 
the  least  imputation  or  pretence  of  suspicion  that  he  had  any  notice  of 
its  being  a  lost  note. 

So  that  this  verdict  is  clearly  against  law ;  for,  if  the  note  be 
negotiable,  and  the  plaintiff  came  fairly  by  it,  he  was  entitled  to 
recover. 

Though  both  the  claimants  were  innocent,  yet  as  Bicknell  lost  the 
note,  and  Grant  took  it  in  the  course  of  trade,  bona  fide  and  upon  a 
valuable  consideration.  Grant  has  the  better  equity.  But,  if  their 
equity  were  only  equal,  it  is  a  known  and  a  good  rule  that  "  melior  est 
conditio  possidentis  ;''^  and  that  would  be  sufficient  to  turn  the  scale. 
If  there  was  negligence  on  one  side,  and  none  on  the  other,  that  also 
would  turn  the  scale  ;  and,  if  there  be  any  on  either  side  in  this  case,  it 
should  seem  to  be  rather  imputable  to  the  person  who  lost  it  than  to 
him  who  thus  took  it  in  the  course  of  trade. 

If  this  bearer  cannot  bring  an  action  upon  it,  nobody  can ;  for,  as 
it  is  not  made  payable  to  any  particular  person  by  name,  no  action  can 
be  brought  in  the  name  of  such  particular  person. 

But  this  is  a  negotiable  note,  and  the  action  may  be  brought  in  the 
name  of  the  bearer.  "Bearer"  is  descriptio  personm ;  and  a  person 
may  take  by  that  description  as  well  as  by  any  other.  In  the  nature 
of  the  contract,  there  is  no  impropriety  in  his  doing  so.     It  is  a  con- 
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tract  "  to  pay  the  bearer,  or  to  the  person  to  whom  he  shall  deliver 
it "  (whether  it  be  a  note  or  a  bill  of  exchange)  ;  and  it  is  repugnant  to 
the  contract  that  the  drawer  should  object  "  that  the  bearer  has  no 
right  to  demand  payment  from  him." 

Then  upon  the  cases :  Hinton's  Case  ^  is  decisive ;  and  it  is  agree- 
able to  common  €ense  and  reason  "  that  if  a  man  comes  by  such  a 
note  or  bill  fairly,  and  on  a  valuable  consideration,  he  should  have  a 
light  to  maintain  an  action  upon  it  as  bearer." 

The  reasons  given  in  the  cases  that  are  opposite  to  this  are  altogether 
unsatisfactory.  Those  determinations  strike  at  this  great  branch  of 
commerce :.  if  they  were  to  prevail,  they  would  put  an  end  to  all  this 
species  of  it.  Who  would  take  a  bill  or  note  payable  to  one  or  bearer, 
if  the  person  named  in  it  might  release  it,  or  if  a  debt  of  his  might  be 
set  off  against  it  ? 

On  the  other  hand,  it  is  but  just  and  reasonable  that,  if  the  bearer 
brings  the  action,  he  ought  to  entitle  himself  to  it  on  a  valuable  con- 
sideration, and  strictly  to  prove  his  coming  by  it  bonu  fide. 

Even  before  the  statute  of  3  &  4  Anne,  Lord  Ch.  J.  Holt  himself 
thought  that  an  indebitatus  assumpsit  for  money  lent,  or  for  money 
had  and  received,  might  be  maintained  upon  such  a  note ;  and,  if  it 
was  a  question  antecedent  to  that  act,  I  should  stand  by  that  first  case 
of  Hinton,  rather  than  the  latter  ones  which  differ  from  it. 

But  that  statute  was  made  expressly  and  on  purpose  to  obviate  these 
doubts. 

However,  if  you  would  suppose  it  made  to  introduce  a  new  law, 
and  that  such  an  action  could  not  have  been  maintained  before  the 
making  of  it,  yet  it  is  the  manifest  and  professed  intent  of  the  act  to 
put  promissory  notes  ujjon  the  same  foot  with  inland  bills  of  exchange  ; 
and  it  clearly  means  to  make  notes  payable  to  bearer  liable  to  actions 
brought  upon  such  notes  as  upon  a  specialty. 

And  no  case  having  happened  upon  this  head  since  the  making 
of  the  statute  is  a  circumstance  which  shows  that  the  statute  was  so 
understood,  and  that  the  true  and  sound  construction  of  it  is  "  that 
promissory  notes  should  be  put  upon  the  same  foot  with  inland  bills  of 
exchange."  If  it  should  be  construed  othei-wise,  it  would  follow  "that 
inland  bills  of  exchange  would  be  upon  a  better  foot  than  promissory 
notes,"  which  would  be  contrary  to  the  words  and  meaning  of  the 
statute. 

This  now  under  consideration  is  a  negotiable  instrument,  which,  I 
think,  participates  more  of  the  nature  of  a  promissory  note  than  of  a 
bill  of  exchange.     But  taking  it  as  a  bill  of  exchange,  a  bill  of  ex» 

1  2  Show.  235. 
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change  is  a  promise  "  to  pay  the  money,  if  the  drawee  does  not  pay  it ; " 
consequently,  the  payee  may  bring  the  action  against  the  drawer. 

In  this  particular  case,  if  the  bearer  cannot  bring  the  action,  who  can  ? 
No  person  at  all  is  named.  It  is,  "  Pay  to  ship  '  Fortune,'  or  bearer." 
Therefore,  this  particular  case  is  out  of  all  the  cases  cited.  For  they 
say  "that  the  action  must  be  brought  in  the  name  of  the  person  to 
whom  the  note  is  made  payable;"  but  there  is  no  such  person  in  the 
present  case. 

It  would  be  of  infinite  inconvenience,  and  would  introduce  the 
utmost  confusion,  if  it  were  to  be  established  "that  the  bearer  of  a  bill 
or  note  made  payable  to  bearer  could  not  maintain  his  action  upon  it." 

As  to  its  being  negotiable  within  the  bills  of  mortality  and  no 
further,  there  is  no  color  for  such  a  distinction :  it  must  be  negotiable 
everywhere,  if  it  is  negotiable  at  all. 

Upon  the  whole,  I  think  this  to  be  a  verdict  against  law,  and  am 
of  opinion  that  it  ought  to  be  set  aside. 

Me.  Justicb  Yates  delivered  his  opinion  much  to  the  same  effect, 
and  clearly  held  the  verdict  to  be  against  law. 

It  was  not  within  the  province  of  the  jury  to  determine  upon  the 
negotiability  of  this  note :  it  was  a  question  of  law,  not  of  fact, 
"  whether  such  a  bill  or  note  was  or  was  not  negotiable." 

And  nothing  can  be  more  peculiarly  negotiable  than  a  draught  or 
bill  payable  to  bearer,  which  is,  in  its  nature,  payable  from  hand  to 
hand,  ioties  quoties. 

And  he  was  of  opinion  that  an  action  will  lie  for  the  bearer  of  such 
a  bill. 

The  reasons  given  against  it,  in  the  cases  which  have  been  cited  by 
the  defendant's  counsel,  are  not  at  all  satisfactory. 

It  had  been  doubted,  it  is  true,  "  whether  that  species  of  action 
where  the  plaintiff  declares  upon  the  note  itself  as  upon  a  specialty 
was  proper ; "  but  here  is  a  count  upon  a  general  indebitatus  assump- 
sit for  money  had  and  received  to  the  plaintiff's  use.  The  question, 
"  whether  he  can  maintain  this  action,"  depends  upon  its  being  assign- 
able or  not.  The  original  advancer  of  the  money  manifestly  appears 
to  have  had  the  money  in  the  hands  of  the  drawer ;  and  therefore  he 
was  certainly  entitled  to  bring  this  action.  And  if  he  transfers  his 
property  to  another  person,  that  other  person  may  also  maintain  the 
like  action  :  whoever  has  money  in  the  hands  of  another  may  brhig 
such  an  action  against  him.  This  appears  from  the  determination 
of  the  case  of  Ward  v.  Evans,  reported  in  2  Ld.  Raym.  930,  where 
not  a  shilling  of  money  had  passed  between  the  plaintiff  and  de- 
fendant ;  and  yet  Hold  and  Powell  both  held  "  that  an  indebitatus 
assumpsit  for  moneys  received  to  the  plaintiff's  use  properly  lay." 
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In  the  present  case,  the  drawer  had  money  in  his  hands  belonging  to 
Bicknell ;  and  Bicknell  must  be  considered  as  having  delivered  this 
instrument  to  the  plaintiff  Grant,  which  is  tantamount  to  an  indorse- 
ment. (A  real  indorsement  of  a  note  payable  to  bearer  would  have 
been  absurd.)  The  delivery  of  it  must  indeed  be  proved;  and  the 
circumstances  of  the  present  case  do  amount  to  a  proof  of  a  delivery 
of  it  to  the  plaintiff.  And  there  is  no  doubt  about  his  having  come 
by  it  fairly,  bonajide,  and  on  a  valuable  consideration. 

There  would  be  great  inconveniences  if  such  an  action  as  this  is  might 
not  be  brought  by  the  bearer.  If  no  action  could  be  brought  but  in 
the  name  of  the  person  to  whom  the  bill  or  note  was  originally  made 
payable,  that  person  might  release  the  action,  or  a  debt  due  from  him 
might  be  set  off  against  it  in  account ;  and  so  the  true  owner  of  the 
note  might  lose  the  whole  or  part  of  it,  though  it  was  transferred  to 
him  upon  a  valuable  consideration. 

As  to  the  notion  of  its  being  negotiable  in  London,  and  not  else- 
where, there  is  no  foundation  for  such  an  imagination.  It  must  be 
equally  so  out  of  London  as  in  London;  and  it  is  just  the  same  as  a 
bank-note. 

Upon  the  whole,  I  think  the  jury  have  done  wrong,  and  therefore 
the  verdict  ought  to  be  set  aside.^ 

JPer  Cur.  {unanimously  and  clearly).  Mule  made  absolute  {for  a 
new  trial).^ 

1  Shelden  v.  Hentley,  2  Show.  160  (semble) ;  Hinton'a  Case,  2  Show.  235 ;  Anon.,  1 
Salk.  126  ;  Crawley  v.  Crowther,  Treem.  C.  C.  257  ;  "Waynara  v.  Bend,  1  Camp.  175  ; 
Bullard  „.  Bell,  1  Mas.  243,  252;  CarroU  o.  Meeks,  3  Port.  226;  Edison  <.-.  Prazier, 
9  Ark.  219 ;  Carson  v.  Tatum,  24  Ark.  13 ;  Cox  v.  Adams,  2  Ga.  158  ;  Creighton  v. 
Gordon,  Morris  (Iowa),  41 ;  Hotchkiss  v.  Thompson,  Morris  (Iowa),  156;  Shelton 
V.  Sherfey,  3  Greene,  108 ;  Eddy  v.  Bond,  19  Me.  461 ;  Dole  v.  Weeks,  4  Mass.  451 ; 
Gilbert  v.  Nantucket  Bank,  5  Mass.  97 ;  Ellis  u.  Wheeler,  3  Pick.  18 ;  Wilbour  v. 
Turner,  5  Pick.  526 ;  Truesdell  v.  Thompson,  12  Met.  565  ;  Tillman  v.  Allies,  13 
Miss.  873  ;  Cobb  v.  Duke,  36  Miss.  60 ;  Hatheock  v.  Owen,  44  Miss.  799 ;  Hatchings 
V.  Low,  1  Green,  246 ;  Pierce  v.  Crafts,  12  Johns.  90 ;  Avery  v.  Latimer,  14  Oh. 
542;  Rankin  v.  Woodworth,  2  Watts,  134;  Putnam  .;.  Crymes,  1  McMuU.  9  (a  note 
payable  to  A.  "  or  holder") ;  Matthews  v.  Hall,  1  Vt.  316,  accord. 

Conf.  Sprowl  o.  Simpkins,  3  Ala.  615 ;  White  o.  Joy,  4  Ala.  571 ;  Dawson  „. 
Jewett,  4  Greene,  157  ;  Mainer  v.  Reynolds,  4  Greene,  187.  —  Ed. 

a  The  plaintifE,  upon  such  new  trial,  recoTered  the  money. 


312  MILNE  V.   GEAHAM.  [CHAP.  IV. 


MILNE  V.  GRAHAM. 
In  the  King's  Bench,  Januart  29,  1823. 

[Reported  in  1  Barnewall  $•  Cresswett,  192,] 

Action  by  the  indorsee  against  the  maker  of  a  promissory  note. 
At  the  trial  before  Abbott,  C.  J.,  at  the  London  rittings  after  last 
term,  it  appeared  that  the  note  was  made  at  Dundee,  in  Scotland  ;  and 
it  was  objected  that  an  action  was  not  maintainable  by  the  indorsee 
of  a  promissory  note  against  the  maker,  except  where  the  note  is  made 
in  England.  It  was  contended  that  the  statute  only  contemplated 
inland  promissory  notes ;  and,  if  so,  that  a  promissory  note  made 
in  Scotland  was  to  be  considered  a  foreign  note,  and  not  within  the 
statute ;  and  Selwyn's  Nisi  Prius,  377,  was  referred  to.  The  Lord 
Chief  Justice  overruled  the  objection,  and  the  plaintiff  had  a  verdict. 
Chitty  now  moved  for  a  new  trial,  and  urged  the  objection  taken  at  the 
trial. 

I'er  Curiam.  This  is  both  within  the  words  and  the  spirit  of  the 
act.  The  words  are  "  all  notes."  The  act  was  made  for  the  advance- 
ment of  trade,  and  ought,  therefore,  to  receive  a  liberal  construction. 
It  is  for  the  advantage  of  commerce  that  foreign  as  well  as  inland 
notes  should  be  negotiable.  This  is,  therefore,  within  the  spirit  of  the 
act.  Hule  refused} 

1  Splitgerber  v.  Kohn,  1  Stark.  125 ;  Eoche  v.  Campbell,  3  Camp.  247 ;  Houriet 
V.  Morris,  3  Camp.  303 ;  Bentley  v.  Northouse,  M.  &  M.  66 ;  Hatcher  v.  McMorine, 
4  Dev.  122  {semble),  accord. 

Carr  v.  Shaw,  Bayley,  Bills  (6th  ed.),  28  {semble),  contra.  —  Ed. 
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ROBmSON,  Assignee,  v.  BROWN. 
In  the  Supkeme  Co0et,  Indiana,  Novembke  Teem,  1835. 

[Reported  in  i  Blackford,  128.] 

A  PEOMISSOET  note,  executed  by  Ryland  T.  Brown  and  Alexander 
Gregg,  and  payable  to  Joseph  S.  Burr,  was  indorsed  by  the  payee  as 
follows  :  "  Mr.  Gregg,  —  Pay  the  within  to  Jesse  Robinson.  (Signed) 
Joseph  S.  Burr."  Held,  that  this  indorsement  did  not  transfer  the 
legal  ownership  of  the  note  to  Robinson,  and  authorize  him  to  main- 
tain a  suit  on  it  against  the  makers  or  either  of  them,  in  his  own 
name.^ 

1  Fernon  v.  Farmer,  1  Harringt.  32;  Reed  v.  Murphy,  1  Ga.  236;  Noland  v. 
Ringgold,  3  Har.  &  J.  216 ;  Tingling  v.  Kohlhass,  18  Md.  148 ;  Matlack  v.  Hendriek- 
Bon,  1  Green,  263 ;  Gerard  v.  La  Coste,  1  Dall.  194 ;  Barriere  v.  Nairac,  2  Dall.  249  ; 
Pratt  V.  Thomas,  2  Hill  (S.  Ca.),  654,  accord. 

Chrichton  v.  Gibson,  Mor.  Diet.  Dec.  1446 ;  1  Ross,  51,  g.  c. ;  Robinson  u. 
Burdekin  (Court  of  Session),  6  D.  17 ;  1  Ross,  L.  C.  812,  s.  o. ;  Thackaray  v.  Han- 
scom,  1  Col.  365  (statutory) ;  Cohen  v.  Prater,  56  Ga.  203  (statutory) ;  Goodman  v. 
Fleming,  57  Ga.  350  (statutory) ;  Roosa  v.  Crist,  17  111.  450  (statutory) ;  Maxwell  v. 
Goodrum,  10  B.  Mon.  286  (statutory) ;  Bacon  v.  Cohea,  20  Miss.  516,  519  (statutory) ; 
Halsey  v.  Dehart,  Coxe,  93;  Whitman  v.  Childress,  6  Humph.  303,  307  (statutory), 
contra. 

Conf.  Kershaw  v.  Cox,  3  Esp.  246  ;  Knill  v.  Williams,  10  East,  431 ;  Bathe  v.  Tay- 
lor, 15  East,  412 ;  Byrom  v.  Thompson,  11  A.  &  E.  31. 

In  Putnam  v.  Crymes,  1  McMuIl.  9,  a  note  payable  to  A.,  "  or  holder,"  was  deemed 
negotiable.  In  Raymond  v.  Middleton  (29  Pa.  529,  530),  the  following  extra-judicial 
observations  were  made  by  Porter,  J.,  in  delivering  the  opinion  of  the  court :  "  So 
commonly  are  the  terms  '  or  order,'  '  or  bearer,'  employed  in  commercial  instru- 
ments, that  we  are  apt  to  suppose  them  essential  to  negotiability.  It  is  otherwise. 
Words  are  but  the  signs :  thought  is  chiefly  valuable ;  and  when,  for  a  suflicient 
consideration,  the  minds  of  the  parties  have  concurred  in  an  agreement,  that  is  a 
contract,  and  it  must  be  executed  as  they  intended,  unless  forbidden  by  law.  '  Order ' 
or  '  bearer '  are  convenient  and  expressive,  but  clearly  not  the  only  words  which  will 
communicate  the  quality  of  negotiability.  '  Some  equivalent  words  should  be  used.' 
Story  on  Bills,  §  60.  '  Words  in  a  bill,  from  which  it  can  be  inferred  that  the  person 
making  it,  or  any  party  to  it,  intended  it  to  be  negotiable,  will  give  it  a  transfer- 
able quality  against  that  person.'  United  States  v.  White,  2  Hill,  59.  The  con- 
cession, therefore,  may  be  made,  that  if  the  makers  of  this  note,  having  omitted  the 
usual  words  to  express  negotiability,  had  said,  '  This  note  is  and  shall  be  negotiable,' 
it  would  have  been  negotiable." 

But  the  insertion  of  the  words  "  negotiable  and  payable  at  bank  "  will  not  make 
a  bill  or  note  negotiable  generally.  Jones  v.  Wood,  3  A.  K.  Marsh.  162  ;  Carruth  r. 
Middleton,  2  Phil.  (Pa.)  45 ;  Raymond  v.  Middleton,  29  Pa.  529.  But  see  Muir  v. 
Jenkins,  2  Cr.  C.  C.  18,  contra. 

See  also  Cariss  v.  Tattersall,  2  M.  &  G.  890,  892  ;  U.  S.  Bank  w.White,  2  Hill,  59. 

A  note  payable  "  to  the  bearer,  A.,"  is,  of  course,  not  negotiable.  Warren  v.  Scott, 
82  Iowa,  22.— Ed. 
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SECTION  II. 

Mode  of  Transfer. 
(o)  Delivery. 

DEATH  V.  SERWONTERS. 
In  the  King's  Bench,  Hilaet  Teem,  1685. 

[Reported  in  Nelson's  Luiwyche,  272.] 

Debt  brought  on  a  bill  of  exchange,  setting  forth  the  custom  of 
merchants  :  viz.,  that  if  a  merchant  at  Venice  did  draw  a  bill  upon  a 
merchant  in  London,  and  it  was  accepted,  then  he  became  chargeable 
with  the  contents  to  the  party  to  whom  it  was  directed  ;  and,  if  he 
indorsed  it  to  another,  the  acceptor  was  then  liable  to  the  indorsee ; 
and,  if  the  first  indorsee  should  afterwards  indorse  it,  that  the  acceptor 
is  still  liable  to  the  second  indorsee  ;  and  if  he  should  not  pay  the 
money  to  him,  then  if  the  second  indorser  pay  it,  the  acceptor  is 
become  liable  to  him. 

That  John  Baptista  Morelli,  a  merchant  in  Venice,  drew  a  bill  of 
exchange  for  1000  ducats  upon  Death,  the  defendant  in  the  original 
action,  payable  to  George  Ebretz,  which  bill  the  said  Death  accepted. 

That  Ebretz  indorsed  it  for  value  received  to  the  plaintiff  Ser- 
wonters. 

That  Serwonters  indorsed  it  to  Adam  Conrade,  who  likewise  in- 
dorsed it  to  De  Barry  ;  that  the  defendant  Death,  not  paying  the 
money  to  Conrade  or  De  Barry,  the  plaintiff  Serwonters  paid  it  to 
Conrade ;  per  quod,  the  defendant  Death  became  chargeable  to  the 
plaintiff. 

There  was  a  frivolous  plea  to  this  declaration,  and  upon  demurrer 
to  it  judgment  was  given  for  the  plaintiff  in  B.  R.,  and  now  a  writ  of 
error  was  brought  in  the  Exchequer  Chamber,  and  the  error  assigned 
was:  — 

That  this  is  an  unreasonable  custom,  because  the  defendant  Death 
might  be  charged  at  the  suit  of  all  the  indorsees. 

But  it  was  answered  that,  when  the  first  indorser  had  signed  the 
bill,  the  defendant  stood  no  longer  liable  to  him ;  and  when  the 
plaintiff,  who  was  the  second  indorser,  had  indorsed  it  to  Conrade, 
the  defendant  Death  was  no  longer  liable  unto  him ;  until,  by  his  pay- 
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ing  it  to  Conrade,  he  was  again  entitled  to  receive  it  of  Death,  so  that, 
after  the  plaintiff  had  paid  the  money,  none  of  the  indorsees  had  any 
remedy ;  but  the  plaintiff  alone  had  a  right  of  action  against  the  per- 
son upon  whom  the  bill  was  drawn,  and  who  had  accepted  it. 

There  was  another  objection ;  viz.,  that  the  plaintiff  had  not  averred, 
that  the  bill  was  drawn  for  value  received  by  the  drawer  :  but  this  was 
so  frivolous  that  I  do  not  find  it  was  insisted  on,  and  therefore  judf^- 
ment  was  affirmed.^ 


SMITH  AND  Others  v.  CLARKE. 
At  Nisi  Peius,  cobam  Lord  Kenton,  C.  J.,  July  21,  1794. 

[Beported  in  Peahe,  225.] 

This  action  was  brought  by  the  plaintiffs  as  indorsees  of  a  bill  of 
exchange  against  the  acceptor. 

The  bill  was  indorsed  in  blank  by  the  payee,  and,  after  several  in- 
dorsements, it  came  to  one  Jackson  (whose  assignees  had  indemnified 
the  present  defendant)  under  a  special  indorsement  to  him  or  order. 
Jackson  sent  it  to  Muir  and  Atkinson,  and  they  discounted  it  with 
the  plaintiffs,  but  Jackson  had  not  indorsed  it.  The  plaintiffs  had 
struck  out  all  the  indorsements  except  the  first. 

Ifaw,  for  the  defendant,  objected  that  this  special  indorsement  had 
restrained  the  negotiability  of  the  bill,  and  that  the  plaintiffs  could 
not  recover  without  an  indorsement  by  Jackson. 

Lord  Kenyon.  The  fair  holder  of  a  bill  may  consider  himself  as 
the  indorsee  of  the  payee,  and  sti'ike  out  all  the  other  indorsements. 
This  special  indorsement,  being  made  after  the  payee  had  indorsed  it, 
cannot  affect  the  title  of  the  present  plaintiffs. 

Note.  —  The  plaintiffs  afterwards  proved  a  letter  from  Jackson  to 
Muir  and  Atkinson,  desiring  them  to  discount  this  and  other  bills,  but 
Lord  Kenyon  thought  the  plaintiffs'  case  sufficiently  made  out  without 
this  evidence.  Verdict  for  the  plaintiffs': 

1  Walker  v.  MacDonald,  2  Ex.  527 ;  Savannah  Bank  v.  Haskins,  101  Mass.  370 ; 
Houry  v.  Eppinger,  34  Mich.  29;  Watervliet  Bank  v.  White,  1  Den.  608;  Pentz  </. 
Winterbottom,  6  Den.  61 ;  French  v.  Barney,  1  Ired.  219;  Band  v.  Dovey,  88  Pa. 
280,  accord. 

Conf.  Freeman  v.  Brittin,  2  Harr.  191 ;  Myers  v.  Friend,  1  Rand.  13.  —  Ed. 


The  cases  of  Mertens  v.  Winnington  and  Ex  parte  Lambert,  which  properly  be- 
long in  this  section,  will  be  found  in  the  Appendix  to  this  volume,  pp.  886,  887. 
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ORD  AND  Two  Others  v.  PORTAL. 
At  Nisi  Peius,  coram  Lord  Ellenboeough,  C.  J.,  Mat  27,  1812. 

[Reported  in  3  Campbell,  239.] 

Action  by  the  plaintiffs  as  indorsees  against  the  defendant  as  ac- 
ceptor of  a  bill  of  exchange,  drawn  by  one  Sted,  payable  to  his  own 
order,  and  indorsed  by  him  in  blank. 

The  plaintiffs'  case  being  closed,  without  showing,  that  the  plain- 
tiffs weie  in  partnership,  or  that  the  bill  had  been  indorsed  to  them 
jointly, — 

Qarrow,  for  the  defendant,  insisted  that  they  ought  to  be  nonsuited. 
The  declaration  alleged  that  the  drawer  of  the  bill  indorsed  and 
delivered  the  bill  to  the  three  plaintiffs,  and  there  was  no  evidence 
whatsoevei-  in  support  of  this  allegation.^ 

Lord  Ellbnboeoltgh.  There  is  no  occasion  for  any  such  evi- 
dence. The  indorsement  in  blank  conveys  a  joint  right  of  action  to 
as  many  as  agree  in  suing  on  the  bill. 

The  plaintiffs  had  a  verdict? 


EMMETT  V.  TOTTENHAM. 
In  the  Exchequer,  Mat  25,  1853. 

[Reported  in  8  Exchequer  Reports,  884.] 

The  declaration  was  on  a  bill  of  exchange  drawn  by  one  Coghl.m 
upon  and  accepted  by  the  defendant,  and  indorsed  by  Coghlan  to  the 
plaintiff. 

The  defendant  pleaded  {inter  alia),  secondly,  that  it  was  not  in- 
dorsed to  the  plaintiff;  and,  thirdly,  that  the  plaintiff  was  not,  at  the 
commencement  of  the  suit,  the  holder  of  the  bill :  upon  which  issues 
were  joined. 

At  the  trial  before  Alderson,  B.,  at  the  last  Kent  assizes,  the  fol- 
lowing facts  appeared  :  The  bill,  which  was  accepted  by  the  defendant, 
was  discounted  for  Coghlan  by  one  Rickards,  to  whom  it  was  indorsed 

'  In  point  of  fact,  the  plaintiffs  were  assignees  of  u.  bankrupt,  and  this  bill  was 
indorsed  to  them  in  payment  of  a  debt  due  to  the  bankrupt  estate. 

2  Rordasnz  «.  Leach,  1  Stark.  446  ;  Low  v.  Copentake,  3  C.  &  P.  300  ;  Attwood  v. 
Eattenbury,  6  Moore,  679  ;  Neely  v.  Morris,  2  Head,  596,  accord. 

Conf.  Machell  o.  Kinnear,  1  Stark.  499.  —  Ed. 
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in  blank.  Rickards  afterwards  indorsed  the  bill  by  delivery  to  a  Mr. 
Walker,  at  the  same  time  guaranteeing  its  due  payment.  Mr.  Walker 
shortly  afterwards  died ;  and  the  bill  was  found  by  his  son  and  execu- 
tor, the  Rev..  Dr.  Walker,  among  his  father's  papers.  Dr.  Walker 
wishing  to  obtain  the  amount  of  the  bill,  but  being  unwilling  that  his 
own  name  should  appear  in  an  action  upon  the  bill,  requested  Rickards 
to  take  the  proper  steps  for  that  purpose,  by  suing  upon  the  bill  in  tlio 
name  of  some  third  party.  Rickards  applied  to  Emmett  (the  plaintiff) 
to  bring  the  action,  and  he  consented  to  sue  upon  the  bill  ;  and  there- 
upon Rickards  called  upon  Dr.  Walker,  and  communicated  the  ar- 
rangement to  him,  and  asked  for  a  copy  of  the  bill.  Dr.  Walker 
handed  him  the  bill,  which  he  copied,  and  then  returned  it  to  Dr. 
Walker,  at  the  same  time  saying  that  it  would  be  safer  in  his  hands 
until  the  plaintiff  wanted  it ;  to  which  Dr.  Walker  replied,  that  the 
plaintiff  might  have  it  whenever  he  required  it.  The  bill  was  subse- 
quently given  by  Dr.  Walker  to  his  agent,  and  by  him  after  action 
brought  to  the  plaintiff,  and  it  was  produced  at  the  trial. 

It  was  contended,  on  the  part  of  the  defendant,  that  upon  this  state 
of  facts  the  plaintiff  had  no  such  title  to  the  bill  as  would  sustain  the 
action.  The  learned  judge  left  the  case  to  the  jury,  and  a  verdict  was 
found  for  the  plaintiff,  leave  being  reserved  to  the  defendant  to  move 
to  set  that  verdict  aside,  and  to  enter  a  verdict  for  him  upon  the 
second   and  third  issues. 

A  rule  nisi  having  been  obtained  accordingly, 

M.  Chambers  and  Lush  showed  cause.  The  plaintiff  had  such  a 
title  to  the  instrument  as  was  sufficient  to  support  the  action  ;  for  he 
had  an  interest  in  the  bill,  and  had  the  right  of  possession.  The  law 
does  not  require  the  actual  manual  possession  of  the  bill  to  constitute 
a  party  the  holder.  If  an  indorser  were  to  place  a  bill  in  plaintiff's 
cash-box,  that  would  be  a  sufficient  possession  to  support  an  action 
upon  the  bill.  The  defendant  cannot  set  up  a  jus  tertii.  There  was 
evidence  that  the  plaintiff  had  constructive  possession  of  the  bill. 
[MARTiif,  B.  I  remember  a  case  of  Gill  v.  Lord  Chesterfield,'  iu 
which  I  was  counsel.  It  was  an  action  upon  a  check  for  £500.  It 
appeared  that  the  plaintiff  had  consented  to  lend  his  name  for  the  pur- 
pose of  suing  upon  the  check;  but  he  never  had  possession  of  it,  nor 
had  he  otherwise  interfered.  Rolfe,  B.,  before  whom  the  cause  was 
tried,  held  that  the  action  was  not  maintainable,  and  this  court  sup- 
ported that  ruling.]  The  plaintiff  there  appears  to  have  had  no 
interest  in  the  instrument  upon  which  he  sued.  Here  the  plaintiff 
had  an  interest,  and  he  was  constructively  the  holder.     In  Story  on 

'  Not  reported. 
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Bills,  §  203,  it  is  laid  down  that,  "  where  a  bill  is  originally  payable 
to  bearer,  and  therefore  transferable  by  delivery  only,  actual  or  con- 
structive delivery  thereof  would  deem  to  be  indispensable  to  complete 
the  le£;al  title  thereto.  But  where  the  transfer  is  by  indorsement, 
there  an  actual  or  constructive  delivery  seems  now  to  be  deemed  indis- 
pensable to  complete  the  title ;  and  certainly  must  be  so,  if  the  trans- 
action is  not  treated  as  consummated  between  the  parties."  Lysaght 
V.  Bryant '  is  a  strong  case  of  constructive  delivery.  There,  a  firm 
consisting  of  two  partners,  being  indebted  to  C,  one  of  the  partners 
(who  acted  as  C.'s  agent),  with  the  concurrence  of  the  other  partner 
indorsed  a  bill  of  exchange  in  the  name  of  the  firm,  and  placed  it 
among  the  securities  which  he  held  for  C,  but  no  communication  of 
the  fact  was  made  to  C  It  was  held  that  the  jury  were  justified  in 
finding  that  the  bill  was  indorsed  by  the  firm  to  C.  In  Sainsbury  v. 
Parkinson,^  which  was  cited  upon  the  motion  for  the  rule  nisi  in  this 
case,  the  plaintiff  merely  permitted  the  use  of  his  name  in  the  action ; 
but  he  had  no  interest  in  the  bill,  and  it  was  never  indorsed  to  him. 
The  plea,  therefore,  that  the  plaintiff  was  not  the  holder,  and  which 
form  of  pleading  appears  to  have  arisen  from  the  decision  in  Marston 
V.  Allen,  was  answered.  [Platt,  B.  It  seems  to  me  that  the  trans- 
action between  these  parties  merely  amounted  to  an  agreement  that 
the  plaintiff  should  become  the  holder  of  a  bill;  but  he  never  did 
become  the  holder.  Pollock,  C.  B.  Unless  there  was  evidence  that 
he  became  the  holder,  either  actually  or  constructively,  the  verdict 
cannot   stand.] 

JSovill  {Bramwell  with  him),  in  support  of  the  rule.  The  cases  of 
Gill  V.  Lord  Chesterfield  and  Sainsbury  v.  Parkinson  are  expressly  in 
point.  Dr.  Walker  never  ceased  to  be  the  true  holder  of  the  bill,  for 
it  never  was  transferred  to  the  plaintiff.  The  bill  was  j)arted  with  for 
the  sole  purpose  of  allowing  a  copy  of  it  to  be  taken.  The  plaintiff, 
therefore,  never  was  possessed  of  the  bill  as  the  holder. 

Pollock,  C.  B.  We  do  not  entertain  much  doubt  as  to  the  result 
of  this  rule.  We  are,  perhaps,  going  a  step  further  than  we  did  in 
the  cases  just  cited,  and  wo  shall  therefore  take  a  short  time  to 
consider  our  judgment ;  and,  in  the  event  of  our  decision  being 
adverse  to  the  plaintiff,  it  may  become  a  question  whether  he  ought 
not  to  be  permitted  to  raise  the  point  for  a  Court  of  Error  by  bill  of 
exceptions.  Cur.  adv.  vult. 

Pollock,  C.  B.,  now  said :  In  this  case  we  are  of  opinion  that  the 

1  9  C.  B.  46. 

2  Exch.  H.  T.  1852.  The  report  of  this  case  in  18  L.  Times,  198,  is  not  altogether 
accurate,  as  appears  from  a  marginal  note  to  the  case  of  Ancona  v.  Marks,  6  H.  &  N 
692.  — Ed. 


SECT,   n.]  EMMETT   V.   TOTTENHAM.  319 

rule  should  be  made  absolute  to  enter  a  verdict  for  thr  defendant  upon 
the  second  and  third  issues,  with  liberty  to  the  plaintiff  to  give  up  the 
verdict  upon  the  other  issues  and  to  be  nonsuited,  if  he  desires  the 
rule  to  be  so  moulded.  Whether  such  a  course  will  be  of  any  service 
to  the  plaintiff,  he  will  be  advised ;  we  do  not  hold  out  any  expecta^ 
tion  that  it  will. 

The  ground  upon  which  we  have  come  to  our  decision  is  that  the 
case  falls  within  the  simple  proposition  of  law  that  a  person  who  has 
no  interest  in  or  possession  of  a  bill  of  exchange  cannot  maintain  an 
action  upon  the  instrument.  The  pleas,  therefore,  that  the  bill  was 
not  indorsed  to  the  plaintiff,  and  that  he  was  not  the  holder  of  it, 
were  established  by  the  facts  which  appeared  on  the  trial.  In  order 
to  support  the  general  proposition  upon  which  this  case  turns,  it  will 
be  only  necessary  to  refer  to  the  cases  of  Gill  v.  Lord  Chesterfield  and 
Sainsbury  v.  Parkinson. 

It  was,  however,  argued  in  this  case  on  the  part  of  the  plaintiff, 
that,  although  he  had  not  the  actual  possession  of  the  bill,  still  he  had 
the  constructive  possession,  or  the  possession  by  his  agent.  But  we 
are  of  opinion  that  neither  Rickards  nor  Dr.  Walker  was  the  plaintiff's 
agent,  the  evidence  being  that  the  plaintiff,  in  truth,  was  their  agent. 
There  is  no  reason  why  we  should  refine  and  draw  nice  distinctions  to 
give  effect  to  a  transaction,  because,  for  some  reason  or  other,  it  was 
determined  to  keep  some  matters  out  of  the  view  of  the  jury,  by 
keeping  some  person  in  the  backgrpund  who  was  not  desirous  of  forth- 
coming. There  was  no  evidence  that  the  plaintiff  had  either  the 
possession  of  or  any  interest  whatever  in  the  bill.  We  are,  therefore, 
of  opinion  that  he  was  not  entitled  to  sue  upon  it.  The  rule  will  be 
absolute,  subject  to  the  alternative  mentioned,  if  the  plaintiff  should 
think  that  it  will  be  of  any  benefit  to  him.  Rule  absolute. 

The  plaintiff's  counsel  then  applied  for  leave  to  tender  a  bill  of 
exceptions.  But  the  court  said  that  they  had  considered  the  point ; 
and,  as  they  were  of  opinion  that  the  plaintiff  had  no  chance  of  suc- 
cess, they  would  not  put  the  opposite  party  to  the  risk  of  incurring 
any  further  expense  by  allowing  such  a  course,  more  especially  as 
the  plaintiff  had  still  the  opportunity  of  raising  the  question  by 
bringing  a  fresh  action.  Rule  absolute  accordingly} 

1  Machell  u.  Kinnear,  1  Stark.  499  ;  Coates  v.  Kelly,  27  Up.  Can.  Q.  B.  284 ; 
Coleman  v.  Biedman,  7  C.  B.  871 ;  Moore  v.  Maple,  25  111.  341 ;  Harpliam  u.  Haynes, 
30  111.  404  (semble)  ■  Burnap  v.  Cook,  32  111.  168  (semble) ;  Whiteford  v.  Burckmyer,  1 
Gill,  127  ;  Watson  o.  N.  Eng.  Bank,  4  Met.  343 ;  Way  c  Richardson,  3  Gray,  412 
(semble)  ;  Hovey  v.  Sebring,  24  Mich.  232  ;  Hocker  v.  Jamison,  2  W.  &  S.  438,  accord. 

Epting  V.  Jones,  47  Ga.  622;  Marr  v.  Plummer,  3  Greenl.  78  ;  Fisher  v.  Bradford, 
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LAW  V.  PARNELL. 

In  the  Common  Pleas,  Nov.  2,  1859. 

[Reported  in  1  Common  Bench  Repmis,  New  Series,  282.] 

This  was  an  action  by  the  indorsee  against  the  acceptor  of  a  bill  of 
exchange. 

The  declaration  stated  that  one  Thomas  Burton,  on  the  17th  of 
December,  1858,  by  his  bill  of  exchange,  now  overdue,  directed  to  the 
defendant,  required  the  defendant  to  pay  to  him  the  said  Thomas  Bur- 
ton, or  to  his  order,  £40  10s.  three  months  after  date,  and  the  defendant 
accepted  the  same,  and  the  said  Thomas  Burton  indorsed  the  same  to 
the  plaintiff,  but  the  defendant  did  not  pay  the  same. 

Pleas :  first,  a  traverse  of  the  acceptance ;  secondly,  a  traverse  of 
the  indorsement  to  the  plaintiff;  thirdly,  that  the  defendant  accepted 
the  said  bill  and  delivered  it  to  Burton,  who  took  and  received  it 
from  the  defendant,  and  always  held  it  for  a  speci.al  purpose  only,  to 
wit,  that  he  might  get  it  discounted  for  the  defendant  and  pay  over  to 
him  the  proceeds  thereof  on  such  discounting ;  that  Burton  did  not 
get  the  bill  discounted  for  the  defendant,  or  pay  over  to  him  any 
of  the  proceeds  thereof  ;  that,  except  as  aforesaid,  there  never  was 
any  consideration  or  value  for  the  acceptance ;  that  there  never  was 
any  consideration  for  the  said  in'dorsement  of  the  said  bill  to  the 
plaintiff ;  and  that  the  plaintiff  always  held  and  now  holds  the  said 
bill  without  value,  and  with  full  knowledge  and  notice  of  the  prem- 
ises.    Issue. 

The  cause  was  tried  before  Crowder,  J.,  at  the  sittings  in  London 
after  last  Trinity  term,  when  the  following  facts  appeared  in  evi- 
dence: The  plaintiff  was  the  manager  and  a  shareholder  in  an  associa- 
tion called  the  Life  Assurance  Treasury,  which  carried  on  the  business 
of  a  deposit  and  discount  bank.  Burton,  who  had  an  account  with 
(he  bank,  indorsed  the  bill  in  question,  and  handed  it  over  to  them 
to  cover  advances  made  to  him.  The  plaintiff,  whose  duty  it  was  as 
manager  to  hold  bills  and  other  securities  on  behnlf  of  the  bank,  brought 
this  action  by  authority  of  the  directors. 

7  GreenI,  28  ;  Bradford  v.  Bucknam,  12  Me.  15  [semble) ;  Golder  v.  Foss,  43  Me.  364 ; 
Patten  v.  Moses.  49  Me.  255 ;  Demuth  u.  Cutler,  50  Me.  298 ;  Ogilby  v.  Wallace,  2 
Hall,  553  {semUe),  contra. 

Conf.  Franklin  Bank  v.  Lawrence,  32  Me.  586.  —Ed. 
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On  the  part  of  the  defendant,  it  was  submitted  that,  the  bill  having 
been  delivered  to  the  plaintiff  as  manager  to  hold  for  the  bank,  he 
alone  had  no  right  to  sue,  but  all  the  other  shareholders  should  have 
joined  in  the  action. 

The  learned  judge,  reserving  leave  to  move,  left  the  case  to  the 
jury,  who  returned  a  verdict  for  the  plaintiff. 

Laxton  now  moved  accordingly.  The  plaintiff  is  not  in  a  position 
to  maintain  this  action.  He  was  not  indorsee  of  the  bill.  To  consti- 
tute a  valid  indorsement,  there  must  be  a  delivery  of  the  bill  with  the 
intention  to  vest  the  property  in  it.  [Bylbs,  J.  In  somebody.]  Here, 
the  bill  was  delivered  to  the  plaintiff,  not  for  the  purpose  of  vesting 
the  property  in  him,  but  in  the  bank,  whose  agent  he  was,  and  with- 
out whose  indorsement  he  could  not  properly  sue  upon  it.  [Ekle, 
C.J,  It  was  indorsed  and  delivered  to  the  plaintiff  as  manager  of 
the  bank,  to  do  with  it  as  was  customary  as  such  manager.]  It 
was  delivered  to  him  for  a  collateral  purpose.  In  Lloyd  v.  Howard,^ 
Lord  Campbell  says:  "An  indorsement  requires  that  there  shall 
be  a  delivery  of  the  bill  with  an  intent  to  make  the  person  to 
whom  it  is  indorsed  the  owner  of  the  bill,  a  party  to  the  bill,  and 
transferee  of  the  property  in  it.  There  is  no  indorsement,  if  the 
owner  merely  writes  on  the  bill  a  direction  to  pay  it  to  another  per- 
son, and  the  other  person  gets  possession  without  the  holder's  consent. 
Nor  is  there  any  indorsement,  though  the  holder  give  that  person 
possession  of  the  bill,  if  the  delivery  be  merely  for  a  collateral  pur- 
pose, and  without  the  intention  to  make  him  transferee  of  the  prop- 
erty in  the  bill."  That  is  fully  borne  out  by  the  authority  of  Marston 
V.  Allen,  and  numerous  other  cases.  [Williams,  J.  In  Marston  v. 
Allen,  it  was  a  pure  question  of  pleading.]  In  Bell  v.  Lord  Ingestre, 
it  was  held  that  evidence  that  the  alleged  indorser  wrote  his  name 
on  the  bill,  and  delivered  it  to  the  alleged  indorsee,  for  the  ex- 
press purpose  of  retiring  other  bills,  and  on  the  express  condition 
that  they  should  be  retired  forthwith,  and  that  such  condition  had 
not  been  complied  with,  was  admissible  to  support  a  plea  travers- 
ing the  indorsement.  [Ceowdee,  J.  There,  as  in  all  the  other 
cases  you  cite,  the  bill  had  been  obtained  by  .fraud.  Here,  the  bill 
came  properly  to  the  hands  of  the  plaintiff  as  manager  of  the  bank.] 
In  Emmett  v.  Tottenham,  W.,  being  the  representative  of  a  deceased 
holder  of  a  bill  of  exchange  accepted  by  the  defendant,  requested  R., 
who  had  guaranteed  the  payment,  to  see  it  paid.  R.  employed  the 
plaintiff  to  sue  upon  it  in  his  own  name,  and  informed  W.  of  the  fact, 
saying  that  he  required  the  bill  to  deliver  to  the  plaintiff  for  that  pur- 

1  15  Q.  B.  995. 
21 
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pose.  W.  thereupon  gave  the  bill  to  R.,  who,  after  making  a  copy- 
in  his  presence,  gave  it  back,  saying  it  would  be  safer  in  the  hands  of 
W.  until  it  was  wanted.  The  copy  was  then  delivered  to  the  plain- 
tiff, who  commenced  the  action.  W.  shortly  afterwards  delivered  the 
bill  to  his  own  attorney,  to  take  such  steps  as  he  might  judge  neces- 
sary and  get  the  money  ;  and  the  bill  was  subsequently  given  to  the 
plaintiff.  The  defend.ant  pleaded  a  denial  of  the  indorsement,  and 
that  the  plaintiff  was  not  the  holder  of  the  bill  at  the  commencement 
of  the  suit.  It  was  held  that,  as  the  plaintiff  had  no  interest  in  the 
bill,  nor  actual  possession  of  it,  nor  any  constructive  possession,  inas- 
much as  neither  R.  nor  W.  was  his  agent,  the  defendant  was  entitled 
to  a  verdict  upon  both  pleas.  This  was  a  company  established  under 
the  7  &  8  Vict.  c.  110,  from  the  operation  of  which  banking  companies 
are  by  §  2  expressly  excepted ;  consequently,  all  the  partners  ought 
to  have  joined,  or  the  plaintiff  should  have  shown  an  indorsement 
according  to  the  provisions  of  7  &  8  Vict.  c.  113,  §  22.^  [Byles,  J. 
That  was  not  necessary  here,  the  indorsement  by  Burton  being  a  blank 
indorsement.  Where  a  bill  is  indorsed  in  blank,  any  honafide  holder 
may  sue  upon  it.j 

Erle,  C.  J.  I  am  of  opinion  that  there  ought  to  be  no  rule  in  this 
case.  It  is  clear  upon  the  facts  stated  to  us  that  the  bank  gave  value 
for  the  bill,  and  that  it  was  indorsed  and  delivered  to  their  manager 
by  the  indorser  with  the  intention  of  passing  the  property  from  the 
indorser  to  the  indorsees.  The  bill  being  indorsed  in  blank,  the  bank 
had  a  right  to  hand  it  over  to  a  third  person  to  sue  upon  it,  without 
indorsing  it ;  and  therefore  the  plaintiff,  if  he  was  the  lawful  holder 
of  the  bill,  and  had  authority  from  the  bank  to  do  so,  had  a  perfect 
right  to  sue  upon  it.  And  the  evidence  showed  that  he  had  such 
authority.  As  to  the  cases  cited,  there  is  no  doubt  that,  if  the  party 
has  obtained  the  bill  by  fraud,  or  if  it  has  come  to  his  hands  with  a 
conditional  right  only,  and  he  perverts  it  from  the  purpose  for  which 
he  received  it,  the  delivery  of  the  bill  to  him  with  such  conditional 
right  does  not  constitute  a  valid  transfer,  so  as  to  make  him  an  indor- 
see. In  the  case  of  Emmett  v.  Tottenham,  the  plaintiff  was  not 
indorsee,  neither  had  he  possession  of  the  bill.  He  had  no  inter- 
est in  the  bill :  the  owner  of  the  bill  never  parted  with  it  until 
after  the  commencement  of  the  action.     In  Bell  »;.  Lord  Ingestre, 

^  Which  enacts  "  that  all  bills  of  exchange  or  promissory  notes  made,  accepted, 
or  indorsed  on  behalf  of  the  company,  may  be  made,  accepted,  or  indorsed  (as  the 
case  may  be)  in  any  manner  provided  by  the  deed  of  partnership,  so  that  they 
be  signed  by  one  of  the  managers  or  directors  of  the  company,  and  be  by  him 
expressed  to  be  so  made,  accepted,  or  indorsed  by  him  on  behalf  of  such  com- 
pany,'' &c. 
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the  indorsement  "was  in  the  nature  of  a  conditional  indorsement : 
the  bill  was  handed  over  for  the  express  purpose  of  retiring  other 
bills.  As  between  the  plaintiff  and  the  defendant,  therefore,  there 
was  no  absolute  indoi-sement,  and  therefore  the  plaintiff  had  no 
right  to  sue.  As  to  the  objection  that  the  rest  of  the  shareholders 
should  have  been  joined,  or  the  bill  specially  indorsed  to  the  plaintiff 
by  the  bank,  I  think  that  point  also  fails,  because  the  blank  indorse- 
ment by  Burton  gave  the  bank  power  to  authorize  their  manager 
to  sue  upon  the  bill ;  and  there  was  ample  evidence  that  they  had 
done  so. 

Williams,  J.  I  am  of  the  same  opinion.  It  is  plain  that  the  bill 
was  indorsed  by  a  person  who  intended  thereby  to  pass  the  property 
therein  from  himself  to  the  bank ;  and  that  the  property  accordingly 
vested  in  them.  Then,  the  bank,  being  the  holders  of  a  bill  indorsed 
to  them  in  blank,  might  lawfully  constitute  any  third  person  the  holder 
for  the  purpose  of  suing  upon  it;  and  the  evidence  showed  that  they 
did  authorize  the  present  plaintiff,  their  manager,  to  sue  upon  the  bill 
on  their  behalf. 

Ceowdek,  J.  I  am  of  the  same  opinion.  There  clearly  was  evi- 
dence from  which  the  jury  were  warranted  in  concluding  that  the 
plaintiff  had  authority  from  the  persons  to  whom  the  bill  was  indorsed 
to  sue  upon  it.  There  was  no  fraud  or  suspicion  of  fraud  on  the  part 
of  the  bank,  or  that  they  were  not  the  bona  fide  holders  for  value  ; 
and  they  might  well  authorize  their  manager  to  sue. 

Btles,  J.  I  am  of  the  same  opinion.  To  whomsoever  the  bill  was 
intended  to  be  indorsed,  it  clearly  was  perfectly  indorsed.  It  could 
only  have  been  intended  to  be  indorsed  to  the  plaintiff  or  to  his  prin- 
cipals, the  bank.  If  it  was  intended  to  be  indorsed  to  the  plaintiff, 
cadit  qucestio :  if  to  the  bank,  inasmuch  as  the  indorsement  was  in 
blank,  it  was  competent  to  them  to  hand  over  the  bill  to  their  agent 
or  manager  for  the  purpose  of  suing  upon  it  on  their  behalf. 

Mule  refused? 

I  Ancona  v.  Marks,  7  H.  &  N.  686  ;  Jenkins  v.  Tongue,  29  L.  J.  Ex.  147  ;  Adama 
V.  Oakes,  6  C.  &  P.  70;  Allison  v.  Central  Bank,  4  All.  (N.  B.)  270;  Ross  v.  Tyson, 
19  Up.  Can.  C.  P.  294  ;  Blake  v.  "Walsh,  29  Up.  Can.  Q.  B.  541 ;  Orr  v.  Lacy,  4  McL. 
243  ;  Bancroft  v.  Paine,  15  Ala.  834 ;  French  v.  Jarvis,  29  Conn.  347 ;  Laflin  v.  Sher- 
man, 28  111.  391 ;  Lacoste  v.  DeArmas,  2  La.  263 ;  Conrey  v.  Harrison,  4  La.  An. 
349;  Clunas  «.  Gallagher,  6  La.  An.  757;  Hunt  v.  Stone,  19  La.  An.  526;  Zapata  v. 
Cifreo,  26  La.  An.  87 ;  Klein  v.  Buckner,  30  La.  An.  680  ;  Southard  v.  Wilson,  29 
Me.  56  ;  Little  v.  O'Brien,  9  Mass.  423 ;  Brigham  v.  Marean,  7  Pick.  40  ;  Beekman  v. 
Wilson,  9  Met.  434  ;  Wheeler  v.  Johnson,  97  Mass.  39 ;  Brigham  v.  Gurney,.  1  Mich. 
349;  Fox  w.  Hilliard,  35  Miss.  160;  Edgerton  «.  Brackett,  11  N.  H.  218;  Lovell  w. 
Evertson,  11  Johns.  62 ;  Haxton  v.  Bishop,  3  Wend.  13 ;  Dean  o.  Hewitt,  5  Wend. 
257  (semble) ;  Guernsey  w.  Burns,  25  Wend.  411  ;  Mauran  v.  Lamb,  7  Cow.  174;  A» 
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pinwall  V.  Meyer,  2  Sandf.  180  ;  Pearce  v.  Austin,  4  Whart.  489  ;  Sterling  v.  Marietta 
Co.,  11  S.  &  R.  179  ;  Bank  of  America  ^.  Senior,  11  R.  I.  376  ;  O'Brien  v.  Sauls,  2 
Rich.  332;  King  v.  Fleece,  7  Heisk  273;  Wells  v.  Schoonover,  9  Helsk.  805;  An- 
drews V.  Hoxie,  6  Tex.  171 ;  DeCordova  v  Atchison,  13  Tex.  372  ;  Smith  v.  Burton, 
3  Vt.  233  ;  Boardman  v.  Roger,  19  Vt.  589  ;  Hackett  v.  Kendall,  23  Vt.  275 ;  Fletcher 
.;.  Fletcher,  29  Vt.  98 ;  Ormsbee  v.  Kidder,  48  Vt.  361 ;  Hyde  v.  Lawrence,  49  Vt. 
361 ;  Walker  v.  Wait,  50  Vt,  668,  accm-d. 

Thatcher  v.  Winslow,  5  Mas.  58,  conlra. 

See  Payne  v.  Flournoy,  29  Ark.  500;  Best  v.  Nokomis  Bank,  76  111.  608;  Barker 
V.  Prentiss,  6  Mass.  430 ;  Rowland  v.  Spencer,  14  N.  H.  580 ;  Southwick  v.  Ely,  15 
N.  H.  541 ;  Comstock  v.  Hoag,  5  Wend.  600,  where  the  transferee's  power  to  sue  in 
his  own  name  had  been  revoked  by  the  transferrer. 

Conf.  Sherwood  v.  Roys,  14  Pick.  172;  Royce  v.  Barnes,  11  Met.  276 ;  Olcott  v. 
Rathbone,  5  Wend.  490. 

The  doctrine  of  the  principal  case  is  not  changed  by  a  prorision  found  in  many 
codes,  that  every  action  shall  be  brought  in  the  name  of  the  real  party  in  interest. 
Boyd  V.  Corbitt,  37  Mich.  62 ;  Webb  v.  Morgan,  14  Mo.  428 ;  Beattie  v.  Lett,  28  Mo. 
696  ;  Eaton  v.  Alger,  47  N.  Y.  346  ;  Hays  v  Hathorn,  74  N.  Y.  486  ;  Freeman  v.  Fal-' 
coner,  44N.  Y.  Sup'rCt.  132;  White  y.  Stanley,  29  Oh.  St.  423  (sembk).  But  see  Rock 
Bank  v.  HoUister,  21  Minn.  385 ;  Killmore  v.  Culver,  24  Barb.  656  (overruled) ;  Nich- 
ols i>.  Gross,  26  Oh.  St.  426  contra,  and  conf.  Cottle  v.  Cole,  20  Iowa,  482. 

On  the  other  hand,  it  is  held,  under  this  same  code  provision,  that  one  having  by 
assignment  the  beneficial  interest  in  a  bill  or  note  may  sue  upon  it  in  his  own  name, 
although  the  legal  title  still  remains  in  the  assignor.  Peirce  v.  Cummings,  28  Iowa, 
344  ;  Williams  v.  Norton,  3  Kas.  295 ;  Pease  v.  Rush,  2  Minn.  107  ;  Costner  v.  Sumner, 
2  Minn.  44  ;  Wliite  v.  Phelps,  14  Minn.  27  ;  McLain  v.  Woodmeyer,  25  Mo.  364  ;  Wil- 
ley  V.  Gatling,  70  N.  Ca.  410.  But  see  Farwell  v.  Tyler,  5  Iowa,  636  ;  Fear  v.  Jones, 
6  Iowa,  169. 

The  legal  title  to  a  pledge  regularly  remains  in  the  pledgor.  But  the  indorse- 
ment of  a  bill  or  note  (or  the  delivery  of  an  instrument  transferable  without 
indorsement)  by  way  of  collateral  security,  passes  the  legal  title  to  the  pledgee.  Ac- 
cordingly, the  pledgee  may  maintain  an  action  upon  the  instrument  in  his  own  name, 
and  in  such  action  he  is  entitled  to  recover  the  full  value  of  the  paper,  although  greater 
than  the  amount  of  the  debt  due  him  from  the  pledgor.  But  he  will  hold  the  sur- 
plus for  the  benefit  of  the  pledgor.  Collins  v.  Martin,  infra,  450 ;  Bosanquet  v.  Dud- 
man,  1  Stark.  1 ;  Houser  v.  Houser,  43  Ga.  415  ;  Jones  v.  Hawkins,  17  Ind.  550 ;  Shel- 
don V.  Middleton,  10  Iowa,  17 ;  Matthews  v.  Rutherford,  7  La.  An.  225 ;  Dix  v.  TuUy, 
14  La.  An.  456;  La.  Bank  v.  Gaienne,  21  La.  An.  556  ;  Bowman  v.  Wood,  16  Mass. 
634;  Paine  u.  Furnas,  117  Mass.  290;  Lobdell  u.  Merchants'  Bank,  33  Mich.  408  ; 
Nelson  v.  Wellington,  5  Bosw.  178;  Spering's  Appeal,  10  Barr,  236;  Tarbell  u. 
Sturtevant,'26  Vt.  513 ;  Hilton  v.  Waring,  7  Wis.  492;  Kinney  v.  Kruse,  28  Wis.  183. 
Payment  to  the  pledgor  is,  of  course,  no  bar  to  an  action  by  the  pledgee.  Man- 
hattan Co.  V.  Reynolds,  2  Hill,  140. 

On  the  same  principle,  one  holding  the  bill  of  a  bankrupt  for  the  debt  of  third 
person  may  prove  for  the  whole  amount,  holding  any  surplus  for  the  benefit  of  his 
debtor. 

Even  if  the  bankrupt  signed  the  bill  or  note  for  the  accommodation  of  the  pledgor, 
the  pledgee  may  still  prove  for  the  full  amount  of  the  instrument,  but  can  recover,  of 
course,  no  more  than  the  amount  of  his  debt.  Ex  parte,  Bloxam,  6  Ves.  449,  600 
(reversing  s.  c.  5  Ves.  448) ;  Ex  parte  King,  Cooke  Bank  Ii.  (8th  ed.)  177;  Ex  parte 
Crossley,  Cooke  Bank  L.  (8th  ed.)  177  ;  3  Bro.  C.  C.  2.S7  s.  c;  Ex  parte  Martin, 
2-  Rose,  87 ;  Ex  parte  Reader,  Buck,  381  {semble) ;  Ex  parte  Phillips,  1  M.  D.  &  D. 
232.— Ed. 
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ROBINSON  AND  CARSON  v.  CRANDALL  and  VINCENT. 

In  the  Supeeme  Couet  op  Judicatuek,  New  Yoek,  Octobee,  1832. 

[Reported  in  9  Wendell,  425.] 

This  was  an  action  of  assumpsit,  tried  at  the  Allegany  circuit,  in 
October,  1829,  before  the  Hon.  Addison  Gardiner,  one  of  the  circuit 
judges. 

The  plaintiffs  declared  as  the  bearers  of  two  promissory  notes  for 
about  $197,  made  by  the  defendants,  bearing  date  in  1826,  payable  to 
Hosea  Wetherly,  or  bearer,  and  proved  the  signatui-es  of  the  defend- 
ants. The  defendants  proved  that  in  1828  Robinson,  one  of  the 
plaintiffs,  admitted  that  the  payee  of  the  note,  who  had  resided  in 
Pennsylvania,  had  died  there ;  that  himself  and  another  person  were 
the  administrators  of  his  estate ;  that  the  payee  had  not  left  property 
sufficient  to  pay  his  funeral  charges,  except  notes  of  about  1100  or 
more,  against  the  defendants,  and  a  small  note  against  one  Wright ; 
and  that  he  had  come  from  Pennsylvania  into  this  State  to  collect 
those  notes.  The  defendant  objected  to  a  recovery,  on  the  ground 
that  no  assignment  of  the  notes  having  been  proved,  and  it  having 
been  shown  that  the  payee  was  the  holder  of  them  at  the  time  of  his 
death,  neither  the  administrators  of  his  estate  appointed  in  Pennsyl- 
vania, nor  any  other  person,  had  the  right  to  maintain  a  suit  upon 
them.  The  judge  charged  the  jury  that  possession  of  the  notes  alone 
entitled  the  holders  to  maintain  the  suit,  unless  the  jury  should  be  of 
opinion  that  such  possession  was  fraudulently  obtained  ;  in  which  case 
they  ought  to  find  a  verdict  for  the  defendants.  The  jury  found  for 
the  plaintiffs.     The  defendants  moved  for  a  new  trial. 

A.  ITerrick,  for  the  defendants. 

G.  Miles,  for  the  plaintiffs. 

By  the  Court,  Suthbeland,  J.  The  motion  for  a  new  trial  must 
be  denied.  The  jury  have  found  that  the  plaintiffs  came  honestly  by 
the  notes  on  which  the  suit  is  brought;  that  they  were  not  obtained 
by  them  fraudulently.  That  question  was  distinctly  submitted  to 
them  by  the  judge,  and  they  were  charged  to  find  for  the  defendants, 
if  they  believed  the  plaintiffs  obtained  the  possession  of  the  notes 
fraudulently. 

The  notes  being  payable  to  bearer,  and  the  payee  having  died  in 
Pennsylvania,  admitting  the  plaintiffs  to  have  been  his  adminisfratirs 
there,  and  in  that  manner  to  have  obtained  the  possession  of  the  notc-^, 
I  see  no  legal  objection  to  their  maintaining  an  action  upon  them  iu 
their  own  names  as  bearers.    As  administrators  they  could  not  sue  here. 
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Letters  testamentary,  or  of  administration  granted  abroad,  give  no 
authority  to  sue  here ;  we  take  no  notice  of  them.  1  Johns.  Ch.  R. 
156  ;  6  Ibid.,  353  ;  7  Cowen,  68,  and  cases  there  cited.  But  being  the 
real  owners  of  the  notes,  they  had  a  right  to  declare  as  bearers  and 
recover  in  that  character.  A  mere  agent,  h.aving  a  note  of  his  princi- 
pal, payable  to  bearer,  may  sue  on  it  in  his  own  name,  and  it  does 
not  lie  with  the  defendant  to  object  the  plaintiff's  want  of  inteiest. 
7  Cowen,  174,  and  cases  there  cited.  It  was  not  pretended  in  this 
case  that  the  defendants  had  any  set-off  or  other  defence  as  against 
the  payee.  Motion /or  new  trial  denied^ 


GAGE  V.  KENDALL. 

In  the  Supreme  Couet  of  Judicatuee,  New  York,  October, 

1836. 

[Reported  in  15  Wendell,  640.] 

Eeroe  from  the  Cortland  Common  Pleas.  Kendall  declared  in  the 
court  below  on  a  promissory  note  made  by  Gage,  payable  to  William 
Castle,  or  bearer.  The  defendant  pleaded  the  general  issue,  and  gave 
notice  with  his  plea  that  he  would  prove,  on  the  trial,  that  the  plaintiff, 
at  the  commencement  of  the  suit,  had  no  title  to  or  interest  in  the 
note  declared  on,  but  had  transferred  the  same  to  one  Shankland, 
who  was  the  owner  and  holder  thereof ;  and  that  the  suit  was  com- 
menced without  the  knowledge,  consent,  or  authority  of  the  plaintiff. 
On  the  trial,  the  defendant  offered  to  prove  the  facts  set  forth  in  his 
notice.  The  evidence  was  objected  to,  and  rejected  by  the  court. 
The  defendant  accepted.  The  plaintiff  obtained  a  verdict,  upon  which 
judgment  was  entered.     The  defendant  sued  out  a  writ  of  error. 

e/i  A.  /Spencer,  for  the  plaintiff  in  error. 

S.  Stevens,  for  the  defendant  in  error. 

Pbr  Curiam.  The  question  is,  whether  the  fact  that  the  holder  and 
owner  of  a  negotiable  note  has  prosecuted  such  note  in  the  name  of 
a  stranger,  without  his  knowledge  or  consent,  is  a  bar  to  a  recovery  in 
the  name  of  such  nominal  plaintiff. 

Perhaps  this  question  cannot  be  better  answered  than  it  has  been 
by  this  court,  in  Lovell  v.  Evertson.''      The  note  being  indorsed  in 

i  Barrett  v.  Barrett,  8  Greenl.  353 ;  Lucas  v.  Byrne,  35  Md.  485,  accord. 
Kirkpatriek  v.  Taylor,  10  Rich.  393,  contra. 

See  also,  to  the  same  effect  as  the  principal  case,  Gage  v.  Johnson,  20  Me.  437 ; 
Brooks  V.  Floyd,  2  McC.  864.  —  Ed. 
2  11  Johns.  K.  52. 
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blank  (in  this  case,  payable  to  bearer),  the  owner  had  a  right  to  fill  it 
up  with  what  name  he  pleased,  and  the  person  whose  name  was  so 
inserted  would  be  deemed,  on  record,  as  the  legal  owner;  and,  if  not 
so  in  fact,  he  could  sue  as  trustee  for  the  persons  having  the  real 
interest.  But  the  defendant  could  haye  no  concern  with  that  ques- 
tion. He  was  responsible  to  the  person  whose  name  was  so  inserted 
in  the  blank  indorsement.  It  is  true,  as  contended  for  by  the  plaintiff 
in  error,  that  suits  should  be  brought  by  the  persons  having  the  legul 
interest  in  contracts ;  but,  in  the  case  of  negotiable  paper,  a  suit  m:iy 
be  brought  in  the  name  of  a  person  having  no  interest  in  the  contract. 
He  may  sue  as  trustee  for  those  who  are  interested.  But  why  should 
the  defendant  give  himself  the  trouble  to  investigate  the  plaintiff's 
title  ?  He  owes  the  money  to  some  one  :  in  this  case,  he  offered  to 
show  that  he  owed  it  to  Mr.  Shanklaiid,  who  had  brought  the  suit. 
It  is  not  a  case,  ihereiore,  of  mala  Jide  possession.  A  recovery  in 
this  case  in  the  name  of  the  present  plaintiff  might  be  pleaded,  with 
proper  averments,  in  bar  of  a  new  suit  in  favor  of  any  other  person. 
The  defendant  is  not  deprived,  in  such  a  suit,  of  any  defence  which 
he  may  have  as  against  the  real  owner.  There  is,  in  principle,  no 
objection  to  a  suit  on  a  promissory  note  in  the  name  of  a  nominal 
plaintiff ;  nor  is  there  any  authority  against  it.  The  cases  referred  to 
do  not  sustain  the  defence.  In  the  case  of  Oloott  v.  Rathbone,^  it  was 
said  the  owner  of  a  promissory  note,  indorsed  in  blank,  can  make 
whom  he  pleases  the  holder.  The  difficulty  in  that  case  was,  that  it  did 
not  appear  that  the  owner  had  assigned  the  note  to  the  plaintiff,  or  had 
directed  that  suit.  There  is  no  such  difficulty  here :  the  defendant's 
ofTer  was  to  show  that  the  true  owner  had  himself  brought  the  suit. 
The  case  of  Waggoner  v.  Colvin,'^  when  properly  considered,  is  not 
an  authority  for  the  plaintiff  in  error.  That  case  came  up  on  de- 
murrer. The  defendant  pleaded  that,  before  the  commencement  of 
the  suit,  the  plaintiff  had  indorsed  the  note  to  Stilwell  and  others,  and 
delivered  the  note  to  them,  who  were  the  true  and  lawful  owners,  and 
possessors  of  the  note.  The  court  said  that  the  plea  was  good,  be- 
cause it  showed  the  legal  title  out  of  the  plaintiff;  but  added  that,  if 
the  suit  was  brought  in  the  name  of  the  plaintiff  for  the  benefit  of  the 
owners,  that  fact  should  be  replied,  and  it  would  be  a  good  answer  to 
the  plea,  —  distinctly  asserting  that  a  suit  may  be  brought  in  the  name 
of  a  person  having  no  interest  in  the  note,  if  for  the  benefit  and  by 
the  direction  of  the  owner.  The  court  below  decided  correctly,  and 
their  judgment  must  be  affirmed.  Judgment  affirmed.' 

1  6  Wend.  494.  ^  11  Wend.  27. 

'  Hartwell  v.  McBeth,  1  Harringt.  363;  Temple  ».  Hays,  Morris  (Iowa),  9;  Grey 
V.  Phillips,  Morris  (Iowa),  430;  Lewis  v.  Jlodgdon,  17  Me.  267 ;  Gray  «.  Wood,  2 
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CHARLES  DEVLIN,  Appellant,  v.  JAMES  B.  BRADY, 
Respondent. 

In  the  CorKT  of  Appeals,  New  York,  Maech,  1867. 

[Reported  in  36  New  York  Reports,  531.] 

Da  VIES,  C  J.  This  action  is  brought  against  the  maker  to  recover 
the  amount  of  a  promissory  note  for  13,000,  dated  May  12,  1857.' 
The  note  in  controversy  was  made  payable  to  the  order  of  the  maker, 
and  indorsed  by  one  George  Mountjoy  and  the  plaintiff.  It  appeared 
that,  two  days  after  the  date  of  the  note,  Devlin  advanced  to  Mount- 
joy  upon  it  the  sum  of  $2,650,  and  subsequently  paid  him  the  balance. 
That  Devlin,  having  the  note  in  his  possession  and  not  indorsed  by 
him,  applied  to  the  Bowery  Bank  for  its  discount,  and  it  was  left  with 
the  president  of  the  bank  ;  Devlin  indorsing  the  same  with  the  under- 
standing that  he  might  draw  against  it,  which  he  did  on  the  14th  of 
May,  1857,  by  a  check  to  the  order  of  Mountjoy  for  $2,650.  That  the 
note  was  discounted  on  the  16th  of  June,  and  proceeds  passed  to 
Devlin's  credit  and  protested ;  and  on  the  17th  of  July  Devlin  took 
it  up  by  his  check  for  the  amount  thereof  and  protest. 

Assume  that  this  suit  was  brought  by  Mountjoy,  can  it  be  for  a 
moment  contended  that  he  could  recover?  The  consideration  of  the 
note  upon  the  state  of  facts  we  are  bound,  by  the  verdict  of  the 
jury,  to  assume  to  be  true,  was  that  Mountjoy  could  and  would  and 
did  undertake,  in  consideration  of  this  note,  to  use  his  influence  with 
Taylor,  the  street  commissioner,  to  violate  the  corporate  ordinances, 
and  induce  him  to  pay  Brady  the  sum  of  $23,000  or  $24,000,  before  he 

Har.  &  J.  828 ;  Hodges  v.  Holland,  19  Pick.  48 ;  Sigourney  v.  Severy,  4  Cush.  176 ; 
Drury  «.  Vannevar,  5  Cush.  442 ;  Stone  v.  Hubbard,  7  Cush.  595 ;  Waggoner  v. 
CoWin,  11  Wend.  27  (semble) ;  Austin  v.  Birchard,  31  Vt.  589,  accord. 

Thompson  v.  Bell,  3  E.  &  B.  236,  247  (semble) ;  Leavitt  v.  Cowles,  2  McL.  491 ; 
Johnson  u.  English,  1  Stew.  169;  Hunt  v.  Stewart,  7  Ala.  525;  Bullock  v.  Ogburn, 
13  Ala.  346 ;  Block  v.  Walker,  2  Ark.  4 ;  Jordan  v.  Thornton,  7  Ark.  224  ;  Roberts 
V.  Jacks,  31  Ark.  697  ;  Curtis  u.  Bemis,  26  Conn.  1 ;  Kyle  v.  Thompson,  3  111.  432 ; 
Campbell  </.  Humphries,  3  111.  478 ;  Thompson  v.  Coquillard,  3  Blackf .  437  ;  Sater  v. 
Hendershott,  Morris  (Iowa),  118  (semble) ;  Neyfong  v.  Wells,  Hardin,  561 ;  Wilson  v. 
Ryan,  7  J.  J.  Marsh.  350  ;  Bovie  v.  Durall,  1  G.  &  J.  175;  Tucker  v.  Tucker,  119 
Mass.  79  (semble)  ;  Lake  v.  Hastings,  24  Miss.  490  ;  Jones  u.  Martins,  13  Pa.  614 
(semble);  Smyth  v.  Garden,  1  Swan,  28;  Cardwell  «.  Tennison,  10  Humph.  446, 
contra. 

Conf .  Bragg  v.  Greenleaf,  14  Me.  895 ;  Mosher  v.  Allen,  16  Mass.  451. 

1  The  report  of  the  case  lias  been  abbreviated  by  the  omission  of  detailed  state- 
ments of  the  testimony  given  at  the  trial.  —  Ed. 
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was  legally  entitled  to  receive  the  same.  It  is  too  well  settled  to 
need  the  citation  of  an  authority,  that  a  recovery  could  not  be  had 
upon  a  note  by  the  party  to  the  transaction  given  under  such  circum- 
stances. If  there  be  any  doubt,  it  is  conclusively  settled  by  authority. 
2  Kent's  Com  466 ;  Nichols  v.  Mudgett,*  Meacham  v.  Dow,^  Sharp  v. 
Wright,'  Wall  v.  Charlick,*  Harris  v.  Roof,*  Rose  v.  Truax,^  Gray  v. 
Hook.'  It  is  a  recognized  and  firmly  established  maxim  in  the  law 
that  ex  turpi  contractu  actio  non  oritur  ;  and  no  person,  so  far  back  as 
the  feudal  ages,  was  permitted  by  law  to  stipulate  for  iniquity.  (Fitz. 
Ab.,  tit.  Obligation,  pi.  13.) 

It  would  seem,  therefore,  that  Mountjoy  could  not  have  maintained 
any  action  against  Brady  upon  this  note,  and  the  judge  correctly  re- 
fused to  charge  the  jury  that  the  agreement  alleged  in  the  answer  and 
established  by  the  testimony  was  not  illegal. 

It  remains  to  consider  whether  Devlin  acquired  any  better  or 
greater  rights  in  the  note  than  those  of  Mountjoy.  The  jury  have 
found  that  Devlin  knew  of  the  consideration  for  which  the  note  was 
given,  —  nay,  even  advised  the  making  of  the  arrangement  with 
Mountjoy  ;  and  there  is  ground  for  the  inference  that  Mountjoy  was 
used  but  as  the  instrument  of  Taylor,  and  that  Devlin,  in  fact,  dis- 
counted the  note  for  Taylor.  If  this  be  so,  then  with  the  knowledge 
of  Devlin  the  note  was  made,  and  the  proceeds  were  to  be  used  to 
induce  Taylor  to  violate  his  duty  as  a  public  officer,  by  paying  to 
Brady  the  amount  of  his  contract  before  it  was  legally  due.  If  this 
be  the  correct  theory,  it  is  needless  to  say  that  Devlin  could  not  re- 
cover back  money  paid  for  such  a  purpose.  On  the  assumption,  there- 
fore, that  Devlin  had  never  parted  with  the  note,  upon  the  facts  found 
by  the  jury  he  could  not  have  recovered  upon  the  note,  standing  in 
no  better  position  than  Mountjoy  himself. 

It  remains  to  be  considered  whether  his  condition  was  improved  by 
the  transfer  to,  and  the  discount  of,  the  note  by  the  Bowery  Bank ;  and 
this  question  is  sharply  presented  by  the  second  and  third  requests 
made  to  the  court  to  charge,  and  which  were  refused  and  an  exception 
taken.    They  are  in  these  words :  — 

2.  That  if  the  Bowery  Bank  became  the  holders  of  the  note  before 
the  maturity  and  for  value,  and  in  good  faith,  the  plaintiff  is  entitled 
to  stand  in  the  shoes  of  the  bank,  and  entitled  to  recover  upon  the 
note,  although  he  knew  the  consideration  of  the  note  at  the  time  it 
was  transferred  to  the  bank. 

1  82  Ver.  546.  2  32  Ver.  731. 

8  85  Barb.  236.  <  N.  Y.  Leg.  Obs.,  July,  1850,  p.  230. 

»  10  Barb.  489.  «  21  Barb.  361. 

7  4  Comst.  449. 
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3.  If  Devlin  procured  the  note  to  be  discounted  for  Mountjoy  at 
the  Bowery  Bank,  and  the  bank  took  it  in  good  faith,  and  for  value 
before  maturity,  Devlin  is  entitled  to  recover  on  it  in  the  same  manner 
as  the  bank,  although  he  knew  at  the  time  of  the  original  transfer  to 
the  bank  that  the  consideration  of  the  note  was  as  is  alleged  by 
Brady. 

Both  these  requests  assume  the  knowledge  of  Devlin  of  the  illegality 
of  the  note,  and  that  it  was  given  for  the  purpose  as  stated  by  Brady. 
It  is  not  perceived  how  Devlin's  dealings  with  the  Bowery  Bank,  in 
respect  to  this  note,  gave  him  any  better  or  greater  title  to  it  than 
he  possessed  before  it  was  delivered  to  the  bank.  He  procured  the 
money  from  the  bank  on  the  strength  of  his  indorsement,  and  when 
the  note  was  dishonored  he  returned  the  amount  so  received  with  the 
fee  of  protest  of  the  note.  Such  payment  but  discharged  his  legal 
liability  to  the  bank,  but  gave  him  no  greater  rights  as  against  the 
other  parties  on  the  note  than  he  had  before.  Conceding,  as  we 
may,  that  the  bank  might  have  collected  the  note,  or  that  any  one  sub- 
rogated to  the  rights  of  the  bank  might  also  have  done  so,  it  does  not 
follow  that  Devlin  could.  In  what  sense  was  he  subrogated  to  any 
right  of  the  bank?  The  payment  by  Devlin  of  the  money  which  he 
borrowed  of  the  bank  on  the  credit  of  this  note,  and  his  indorsement 
thereof,  remitted  him  to  his  original  rights  upon  the  note.  Such  pay- 
ment cancelled  his  indorsement  and  all  liability  to  the  bank,  and  left 
the  note  in  his  hands  precisely  as  if  he  had  never  parted  with  it.  The 
court  did  not  err,  therefore,  in  refusing  to  charge  as  requested. 

We  do  not  perceive  any  error  in  any  of  the  rulings  of  the  circuit, 
and  consequently  the  judgment  must  be  affirmed.  Affirmed} 

1  Lancey  v.  Clark,  64  N.  Y.  209 ;  Hutchinson  v.  Munro,  8  Up.  Can.  Q.  B.  103, 
accord.     See  also  infra,  691,  692,  n.  3. 

Conf.  Merrills  v.  Swift,  18  Conn.  257  ;  Dodge  v.  Brown,  113  Mass.  323;  Davis  v. 
Morgan,  64  N.  Ca.  570 ;  Horton  t/.  Manning,  37  Tex.  23 ;  Burton  u.  Slaughter,  28 
Gratt.  914. 

A  payee  who  has  indorsed  a  note  for  the  accommodation  of  the  maker  may  take 
up  the  note  and  bring  an  action  thereon  as  payee  against  the  maker.  Fenn  v. 
Dugdale,  40  Mo.  63 ;  and  in  such  an  action  he  may  recover  the  face  value  of  the 
note,  although  he  paid  less,  if  a  subsequent  party  was  entitled  to  the  face  value. 
Fowler  v.  Strickland,  107  Mass.  552.  But  see  Bethune  v.  McCrary,  8  Ga.  114, 
contra. 

Similarly,  an  indorser  who  has  not  been  charged  by  the  holder  may  take  up  a 
bill  and  sue  any  prior  party  who  was  liable  to  the  holder.  Ellsworth  v.  Brewer, 
11  Pick.  316 ;  Pinney  v.  Gregory,  102  Mass.  186.  —  Ed. 
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Modt  of  Transfer —  (^continued). 
(6)  Inbokbembnt. 

SMITH  AND  Another  v.  PICKEEING. 

At  Nisi  Pbius,  coram  Lord  Kenyon,  C.  J.,  June  7,  1791. 

[Reported  in  Pedke,  50.] 

Assumpsit  by  the  indorsees  of  a  bill  of  exchange  against  the  ac- 
ceptor. The  bill  was  drawn  by  Richardson  and  Hill  on  the  defendant, 
and  was  payable  to  the  order  of  the  drawers.  They  delivered  it  to 
the  plaintiff  for  a  valuable  consideration,  but  forgot  to  indorse  it. 
Afterwards,  they  became  bankrupts,  and  then  Richardson  made  an 
indorsement  on  the  bill. 

Lord  Kjbnyon.  I  am  clearly  of  opinion  that  this  is  a  good  indorse- 
ment by  the  bankrupts.  The  plaintiffs  had  the  equitable  claim,  and  it 
is  clear  that  nothing  passes  to  the  assignees  of  a  bankrupt  but  prop- 
erty that  really  and  beneficially  belongs  to  the  bankrupt.  Though 
the  bankrupts  had  the  legal  estate  in  this  bill,  yet  it  was  unattended 
by  any  interest,  and  they  were  bound  to  indorse  it. 

Verdict  for  plaintiff,} 


PREVOT  V.  ABBOTT. 
In  the  Common  Pleas,  Nov.  22,  1814. 

[Reported  in  5  Taunton,  786.] 

The  plaintiff  declared  on  a  bill  of  exchange  drawn  by  the  defendant, 
requiring  B.  Skinner,  ninety  days  after  date,  to  pay  to  the  defendant 
or  his  order  £27  5s.  Qd.,  and  averred  that  the  defendant  delivered  the 
bill  to  the  plaintiff,  and  averred  an  acceptance,  presentment  for  pay- 
ment, and  dishonor.  After  verdict  for  the  plaintiff,  Vaughan,  Serjt., 
obtained  a  rule  nisi  in  arrest  of  judgment,  upon  the  gi-ound  that  no 
indorsement  by  the  defendant  was  averred,  and  that  the  bill  could  not 

1  Ex  parte  Greening,  13  Ves.  206 ;  Anon.,  1  Camp.  492,  n. ;  Ex  parte  Mowbray,  1 
Jac.  &  W.  428  ;  Ex  parte  Brown,  1  Gl.  &  J.  407;  Ex  parte  Rhodes,  3  Mont.  &  Ayr 
217,  accord.  —  Ed. 
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pass  without  indorsement  by  mere  delivery ;  and  on  this  day  no  cause 
being  shown  he  made  the  Rule  absolute} 


WATKINS  V.  MAULE. 

In  Chancery,  befoeb  Sib  Thomas  Plummer,  M.  R.,  November 

30,  1820. 

[Reported  in  2  Jacob  ^  Walker,  237.] 

Sm  Robert  Salfsbubt  being  indebted  on  his  private  account,  and 
also  as  a  partner  in  the  banking-house  of  Sir  Robert  Salusbury  &  Co., 
to  Messrs.  Down,  Thornton,  &  Co.,  in  March,  1812,  executed  a  convey- 
ance to  them  of  certain  real  estates  in  the  county  of  Monmouth,  by 
way  of  mortgage,  with  a  power  of  sale  to  secure  the  debt  due  on  his 
private  account,  and  then,  upon  trust,  to  apply  the  produce  in  liquida- 
tion of  the  partnership  debt.  Messrs.  Down,  Thornton,  &  Co.  after- 
wards agreed  to  make  further  advances  to  Sir  Robert  Salusbury  & 
Co.,  on  condition  of  having  promissory  notes  to  the  amount  deposited, 
by  way  of  security.  Accordingly,  on  the  12th  May,  1813,  Sir  Robert 
Salusbury  &  Co.  remitted,  without  indorsement,  a  promissory  note  for 
£2,000,  dated  the  17th  April,  1813,  payable  at  twelve  months  to  Sir 
Robert  Salusbury,  or  order,  for  whose  accommodation  it  had  been 
drawn  and  signed,  without  consideration,  by  Benjamin  Hall,  Esq. 
Credit  was  given  by  Messrs.  Down,  Thornton,  &  Co.  to  Sir  Robert 
Salusbuiy  &  Co.  for  the  amount,  which  was  afterwards  drawn  for  and 
received  by  them.  On  the  note  becoming  due,  Messrs.  Down,  Thorn- 
ton, &  Co.  presented  it  at  Messrs.  Pybus  &  Co.'s,  where  it  was  made 
payable,  who  paid  it  out  of  effects  of  Hall's  in  their  hands.  Hall 
remonstrated  with  Messrs.  Down,  Thornton,  &  Co.  on  their  having 

1  Pease  v.  Hirst,  10  B.  &  C.  122 ;  Alday  v.  Jamison,  3  Port.  112 ;  Biscoe  v.  Sneed, 
11  Ark.  104 ;  Freeman  v.  Perry,  22  Conn.  617 ;  Hooker  v.  Gallagher,  6  Fla.  351 ; 
Nevius  V.  Ravenscroft,  67  111.  496  ;  Scott  v.  McDougall,  14  La.  An.  309 ;  WooJbury 
V.  Woodbury,  47  N.  H.  11 ;  Nelson  v.  Marley,  2  Yerg.  576,  accord. 

See  also  Sturges  v.  Miller,  80  111.  241 ;  Elliott  v.  Armstrong,  2  Blackf .  198 ;  Lewis 
V.  Hathman,  7  Ind.  585;  McCrum  u.  Corby,  11  Kans.  464;  Hadden  u.  Rodkey,  17 
Kans.  429;  Titcomb  ■,.  Thomas,  5  Greenl.  282;  Calder  v.  Blllington,  15  Me.  398; 
Bradley  v.  Hunt,  5  G.  &  J.  54 ;  Jones  .;.  Witter,  13  Mass.  304 ;  Patterson  o.  Cave, 
61  Mo.  439  ;  Boody  v.  Bartlett,  42  N.  H.  558 ;  Hedges  v.  Sealy,  9  Barb.  214 ;  Preuiid 
V.  Importers'  Bank,  6  Th.  &  C.  236 ;  Smith  v.  Lurry,  3  Tenn.  246 ;  Hill  v.  Crosby, 
2  Humph.  545 ;  Ingram  v.  Morgan,  4  Humph.  66. 

A  note  in  this  form:  "Due  the  bearer,"  &e.,  "which  I  promise  to  pay  to  A.,  or 
order,"  is  transferable  by  indorsement,  and  not  by  delivery.  Cock  u.  Fellows, 
1  Johns.  143. 

The  SoTereign  may  transfer  a  bill  or  note  without  indorsement.  Lambert  o. 
Taylor,  4  B.  &  C.  138.    Conf.  United  States  v.  Buford,  3  Pet.  30.  —  Ed. 
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procured  payment  of  the  note,  stating  that,  at  the  time  when  he 
signed  it,  he  had  been  assured  by  Sir  Robert  Salusbury  that  he  would 
not  be  called  upon  for  payment,  unless  a  deficiency  should  arise  upon 
the  sale  of  his  estates.  Messrs.  Down,  Thornton,  &  Co.  yielded  to 
these  representations,  repaid  the  £2,000,  and  took  back  the  note,  upon 
an  understanding  that  Hall  should  pay  them  the  amount,  in  the  event 
of  the  produce  of  the  sale  of  Sir  Robert  Salusbury's  estates  proving 
insufficient  to  satisfy  their  debt. 

In  December,  1815,  Sir  Robert  Salusbury  became  a  bankrupt ;  and 
Edward  Down,  a  partner  in  the  house  of  Down,  Thornton,  &  Co.,  was 
chosen  his  assignee.  The  estates  were  sold  ;  and,  after  the  application 
of  the  produce  in  payment  of  the  debt  of  Messrs.  Down,  Thornton,  & 
Co.,  there  remained  a  considerable  balance  due  to  them  from  Sir 
Robert  Salusbury,  and  from  the  partnership  of  Sir  Robert  Salusbury 
&  Co.  Down,  Thornton,  &  Co.  then  applied  to  Hall  for  payment  of 
the  note,  and  commenced  an  action  against  him  upon  it,  when  he 
offered  to  give  a  bond  for  the  amount,  which  offer  was  acceded  to,  and 
the  proceedings  in  the  action  were  stopped  ;  but  before  the  execution 
of  the  bond  Hall  died  suddenly.  A  creditor's  suit  having  been  insti- 
tuted for  the  administration  of  his  estate,  and  a  decree  pronounced, 
Messrs.  Down,  Thornton,  &  Co.  carried  in  a  claim  for  the  amount  of 
the  note  in  question,  and  interest,  which  was  rejected  by  the  Master. 
Edward  Down  afterwards,  in  July,  1820,  took  out  letters  of  adminis- 
tration to  Sir  Robert  Salusbury,  who  had  died  intestate  in  1817.  He 
then  indorsed  the  note  to  himself  and  partner ;  but  the  Master  was 
still  of  opinion  against  their  claim,  and  they  now  petitioned  for  leave 
to  file  exceptions  to  his  report,  stating,  that  they  had  not  been  able  to 
carry  in  objections  in  the  usual  course,  from  not  having  had  notice  of 
the  time  when  it  was  prepared  and  signed.  The  petitioners  stated 
that  they  had  not  discovered  the  want  of  indorsement  on  the  note  till 
some  time  after  the  death  of  Sir  Robert  Salusbury ;  and  it  was  said, 
on  the  other  side,  that  that  fact  was  also  unknown  to  Hall  and  his  solic- 
itors, at  the  time  the  action  mentioned  above  was  brought  against  him. 

Mr.  Home,  Mr.  Shadwell,  and  Mr.  Pemberton,  in  support  of  the 
petition. 

The  promissory  note  on  which  the  claim  is  founded  was  transferred 
for  valuable  consideration  before  the  bankruptcy ;  and,  therefore,  the 
bankrupt,  though  the  indorsement  was  forgotten,  retained  no  interest 
in  it :  with  respect  to  the  note,  he  was  in  the  situation  of  a  trustee, 
and  nothing  passed  to  his  assignees.  Hence,  an  indorsement  by  him 
after  the  bankruptcy  would  have  been  good  (Smith  v.  Pickering, 
Arden  v.  Watkins)  ;  ^  and  he  might  have  been  compelled  to  complete 

1  8  East,  817,  and  see  Ex  parte  Greening,  13  Ves.  206 ;  Ex  parte  Mowbray,  1  Jap 
&  W.  428. 
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the  security,  by  performing  that  act.  The  indorsement  by  his  admin- 
istrator is  equally  valid.  Rawlinson  v.  Stone.  And  it  is  no  objection 
that  the  administration  was  taken  out  for  this  particular  purpose,  for 
it  was  a  duty  which  the  bankrupt  was  bound  to  perform.  Being  in 
the  hands  of  holders  for  valuable  consideration,  the  circumstance  of 
its  being  an  accommodation  note  does  not  affect  them.  Independ- 
ently of  this,  Hall's  subsequent  promise  to  pay  is  sufficient  proof  of 
the  debt. 

Mr.  Heald  and  Mr.  Cooper,  on  the  other  side,  waived  any  objection 
to  the  form  of  the  application,  but  observed  that  the  circumstances 
appeared  only  on  the  affidavits  of  the  petitioners,  which  are  not  admis- 
sible when  the  debt  is  contested,^  and  which  had  not  been  answered 
or  objected  to,  as  the  Master's  opinion  was  against  them,  upon  their 
own  statement ;  they  therefore  desired  that  the  affidavits  might  not 
be  considered  to  be  conclusive  as  to  the  facts.  They  then  contended  : 
1st,  that  the  consideration  being  paid  to  the  partnership,  and  not  to 
Sir  Robert  Salusbury  himself,  did  not  bind  the  accommodation  drawer  ; 
2dly,  that  the  indorsement  being  made  six  years  after  the  note  be- 
came due,  after  the  death  of  the  bankrupt,  by  an  administrator,  who 
was  himself  one  of  the  holders,  was  not  operative.  A  party  taking 
any  negotiable  instrument  after  it  is  due  takes  it  accompanied  with 
all  the  equities,  and  with  all  the  infirmities  to  which  it  was  subject  in 
the  hands  of  the  indorser.  Boehm  v.  Starling,^  Roberts  v.  Eden,' 
Goggerly  v.  Cuthbert,*  Crossley  v.  Ham.  And,  therefore,  the  charac- 
ter of  holders  for  valuable  consideration  does  not  put  the  petitioners 
in  a  better  situation,  as  against  Hall,  than  the  bankrupt  would  have 
been  in,  if  he  had  retained  it ;  and  he  could  not  have  brought  an  action. 
There  was  no  way  of  compelling  Sir  Robert  Salusbury  to  indorse  the 
note  before  his  bankruptcy ;  and  afterwards  he  could  not  have  been 
compelled  without  the  assent  of  his  assignees.  The  indorsement  was 
the  voluntary  act  of  the  administrator,  for  the  purpose  of  making 
himself  a  creditor.  The  promise  said  to  have  been  made  afterwards 
cannot  be  relied  on,  having  been  without  consideration,  and  under  the 
idea  that  the  indorsement  was  regular  ;  besides  being  void,  under  the 
Statute  of  Frauds,  as  a  promise  to  pay  the  debt  of  another. 

The  Master  of  the  Rolls.  In  the  shape  in  which  this  comes 
before  the  court,  I  do  not  think  that  I  can  refuse,  if  it  is  insisted  on, 
to  send  it  back  to  the  Master  for  a  further  inquiry  into  the  facts.  If 
the  parties  opposing  the  allowance  of  the  petitioners'  debt  thought 
it  unnecessary  to  controvert  their  statement,  from  a  reliance  on  the 
legal  consequences  being  against  the  claim  ;  if  that  was  their  reason 

1  See  Fladong  v.  Winter,  19  Ves.  196.  2  7  T.  R.  423. 

»  1  Bos.  &  Pul.  398.  «  2  N.  R.  170. 
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for  not  disputing  the  facts,  which  they  now  think  they  can  succeed  in 
disproving,  I  think  it  is  fair  that  they  should  have  an  opportunity  of 
so  doing  ;  but,  at  present,  we  must  suppose  the  circumstances  to  have 
been  as  they  are  now  represented. 

The  note  was  dated  17th  April,  1813,  payable  to  Sir  Robert  Salus- 
bury,  or  order,  twelve  months  after,  and  was  remitted  to  the  London 
banking-house  of  the  petitioners  in  May,  1813.  Upon  receiving  it, 
they  gave  credit  to  Sir  Robert  Salusbury  &  Co.  for  the  amount,  the 
whole  of  which  was  afterwards  drawn  for  and  paid.  Though  this 
was  not  a  payment  personally  and  individually  to  Sir  Robert  Salus- 
bury, yet  it  was  a  consideration  moving  towards  him,  being  a  pay- 
ment to  a  house  in  which  he  was  a  partner,  he  having  transmitted  it 
for  the  purpose  of  obtaining  the  advance,  and  being  benefited  by  it 
jointly  with  the  other  partners.  Upon  its  becoming  due,  an  applica- 
tion is  made  to  Pybus  &  Co.,  who  pay  it.  Shortly  after.  Hall  learning 
this,  a  meeting  takes  place  between  him  and  the  petitioners ;  but 
nothing  is  said  about  the  want  of  indorsement :  he  does  not  dispute 
the  payment  on  that  ground,  but  because  it  was  given  originally  only 
as  a  guarantee,  thus  admitting  that  in  other  respects  there  was  no 
objection  to  it.  He  was  then  liable  to  pay,  as  I  take  it  for  granted  he 
knew  the  purpose  for  which  the  note  was  to  be  used,  and  the  indorse- 
ment might  have  been  added  at  any  time.  There  was,  therefore,  an 
admission  on  his  part  of  his  liability,  it  being  understood  that  he  was 
only  to  be  resorted  to  in  the  event  of  a  deficiency.  On  the  footing 
of  these  communications,  and  in  reliance  upon  him,  the  money  was 
actually  repaid  by  the  petitioners  in  a  manner  very  honorable  to  them- 
selves. It  is  said  that  this  was  only  an  agreement  to  pay  the  debt  of 
another ;  but,  at  the  time  he  promised,  he  had  actually  been  made 
responsible.  He  could  not  have  got  back  the  money  without  an  action, 
and,  in  consideration  for  their  returning  it  to  him,  he  makes  this 
promise  :  then,  is  not  that  sufficient  to  bind  him  ? 

Salusbury  &  Co.  were  unable  to  pay,  and  afterwards  became  bank- 
rupts. Proceedings  were  then  commenced  against  Hall,  and,  if  he 
conceived  that  he  could  for  any  reason  resist  the  action,  he  knew  the 
proper  mode  of  defending  it ;  but,  instead  of  that,  the  action  is  stopped 
by  his  undertaking  to  give  a  bond,  and  the  costs  were  paid  by  him. 
He  did  not  therefore  mean  to  question  the  propriety  of  the  action, 
but  recognized  the  justice  of  it.  The  circumstance  that  prevented 
the  bond  from  being  executed  in  his  lifetime  was  that  it  was  intended 
to  include  the  interest  that  was  due  ;  and  he  died  before  the  interest 
was  calculated. 

After  all  this,  difficulties  are  now  made.  It  is  said  that  the  indorse- 
ment is  bad,  because  it  is  by  an  administrator,  and  made  six  years  after 
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the  note  was  due,  and  after  the  bankruptcy  of  the  party  who  trans- 
ferred it.  But  is  there  any  difference  between  an  indorsement  by  the 
party  himself  and  one  by  his  personal  representative  ?  There  is  no 
doubt  that,  when  the  note  was  remitted,  it  was  intended  that  it  should 
be  a  security ;  and,  when  a  note  is  handed  over  for  valuable  consideni- 
tion,  the  indorsement  is  a  mere  form  :  the  transfer  for  consideration  is 
the  subtance  ;  it  creates  an  equitable  right,  and  entitles  the  party  to 
call  for  the  form.  The  other  is  bound  to  do  that  formal  act,  in  order 
to  substantiate  the  right  of  the  party  to  whom  he  has  transfen-ed  it ; 
and,  as  he  is  bound  to  do  it,  the  indorsement  by  his  representative  is 
undoubtedly  as  good  as  if  it  was  by  himself.  The  six  years  that  had 
elapsed  does  not  affect  the  validity  of  the  indorsement :  the  transac- 
tion in  1817  with  Hall  was  enough  to  take  it  out  of  the  Statute  of 
Limitations. 

Nor  is  it  of  any  importance  that  the  indorsement  was  by  a  person 
holding  the  double  character  of  administrator  and  indorsee,  because  it 
was  a  mere  form,  not  passing  any  thing  substantial.  If  a  note  or  bill 
is  transferred  without  indorsement  for  valuable  consideration  before 
the  bankruptcy,  the  holder  may  afterwards  call  on  the  bankrupt  or  his 
assignees  to  indorse  it,  which,  according  to  Smith  v.  Pickering  and 
the  other  cases,  will  make  it  as  valid  as  if  it  had  been  indorsed  at  first ; 
for  the  equitable  right  attaches  at  the  time  of  the  transfer,  and  the 
assignees  succeed  to  all  the  equitable  rights  and  liabilities  of  the  bank- 
rupt. The  act  of  the  bankrupt  could  not  have  the  effect  of  passing 
any  substantial  interest ;  but  it  is  operative  in  this  instance,  because  it 
is  only  a  form  necessary  to  give  validity  to  a  security  that  was  pre- 
viously good  in  substance. 

The  cases  that  have  been  cited  to  establish  the  position,  that  the 
indorsee  of  a  note,  after  it  is  due,  takes  it  subject  to  the  equities  affect- 
ing it  in  the  hands  of  the  indorser,  do  not  apply  here;  for  that  is 
only  true  when  the  note  is  due  at  the  time  it  is  first  taken.  When 
that  is  the  first  transaction,  he  then  takes  it  with  a  degree  of  suspicion 
attached  to  it.  But  that  has  no  application  to  a  case  where  the  trans- 
fer was  before  the  note  became  due,  and  where  the  equitable  right  had 
therefore  passed  before  the  day  of  payment.^  Its  being  an  accommo- 
dation note  makes  no  difference :  it  is  equally  good  as  between  the 
holder  for  valuable  consideration  and  the  drawer.  I  am  clearly  of 
opinion  that  the  indorsement  was  sufficient  to  give  effect  to  the  ante- 
cedent right  that  vested  at  the  time  when  the  consideration  was  paid  ; 
and  that  the  promise  made  afterwards  by  Hall,  for  which  there  was 
abundant  consideration,  is  binding  on  his   personal    representative. 

•  The  indorsement  has  relation  back  to  the  time  of  the  delivery  of  the  bill.  See 
Anon,,  1  Campb.  492,  n. 


SECT.  II.]  HAKEOP  V.  PISKEK.  337 

Supposing  the  facts  to  be  as  they  are  stated,  his  assets  are  liable ;  but, 
if  there  is  any  dispute  about  the  truth  of  the  statements,  all  that  can 
be  done  is  to  refer  it  back  to  the  Master  to  inquire  into  the  peti- 
tioners' claim.^ 


HARROP,  Appellant,  v.  FISHER,  Respondent. 
In  the  Common  Pleas,  Mat  3,  1861. 

[Reported  in  9  WeeHi/  Reporter,  667.^] 

This  was  an  appeal  from  the  decision  of  the  judge  of  the  County 
Court  of  SheiEeld.  The  action  was  on  a  bill  of  exchange,  payable  to 
the  order  of  the  drawer,  Johnson.  One  Ratcliffe  discounted  the  bill 
for  Johnson,  paying  him  full  consideration.  Johnson,  however,  omitted 
to  indorse  it.  The  acceptor  on  being  applied  to  refused  to  pay,  because 
Johnson  had  not  indorsed  it.  Johnson  had  gone  to  America;  and 
Ratcliffe  indorsed  the  bill,  per  proc,  for  Johnson  to  the  plaintiff. 
The  judge  of  the  County  Court  held  that  there  was  evidence  from 
which  he  could  infer  that  Johnson  authorized  Ratcliffe  to  put  John- 
son's name  on  the  bill,  and  found  for  the  plaintiff. 

T.  Jones,  for  the  appellant,  the  defendant  below.  Does  the  law 
give  the  authority  ?  The  contrary  is  proved  by  the  numerous  bills  in 
chancery  by  which  to  remedy  the  defect.  The  plaintiff  might  have 
brought  an  action  in  the  name  of  Johnson.  JEx  piarte  Greening' 
shows  that  a  bankrupt  or  his  assignees  may  be  compelled  to  indorse  a 
bill.  Equity  had  jurisdiction,  because  the  title  at  law  was  defective. 
Chitty  on  Bills  ;  Moxon  v.  Pulling.  If  the  law  will  imply  the  author- 
ity, it  will  imply  it  also  in  the  case  of  a  bill  of  lading. 

Quain,  for  the  respondent.  Under  the  circumst.ances,  there  was 
evidence  of  an  authority  to  indorse.  First,  Johnson  intended  to  pass 
the  property.  He  could  not  do  so  without  indorsing.  He  gave,  there- 
fore, all  the  authority  necessary  to  pass  it.  Ratcliffe  is  either  a  depositee 
or  an  agent,  or  he  has  bought  the  bill  out  and  out.  It  has  been  suggested 
that  an  action  might  be  brought  in  Johnson's  name.  If  there  is  evi- 
dence of  authority  to  do  that,  surely  there  is  evidence  of  authority 
to  indorse.  In  Byles  on  Bills,  it  is  said :  "  ISTo  particular  form  of  ap- 
pointment is  necessary  to  enable  the  agent  to  draw,  accept,  or  indorse 
bills,  so  as  to  charge  his  principal.  He  may  be  specially  appointed  for 
this  purpose,  or  may  derive  his  power  from  some  general  or  implied 

1  Malbon  v.  Southard,  36  Me.  147,  accord. 

See,  to  the  same  effect,  Guptill  v.  Home,  63  Me.  405,  where  a  married  woman 
indorsed  by  her  maiden  name  a  note,  payable  to  her  order,  which  she  had  transferred 
by  delivery  to  a  third  person  before  her  marriage.  —  Ed. 

2  10  C.  B.  N.  s.  196,  s.  c.  —  Ed.  '  13  Ves.  206. 

22 


338  HAKROP   V.   riSHEE.  [CHAP.  lY. 

authority.  Subsequent  recognition  of  an  agent's  act  is  equivalent  to 
previous  authority ;  and  provided  the  agent,  when  he  acted,  assumed 
to  act  as  agent."  As  indorsement  is  essential  to  vest  the  property, 
there  is  evidence  to  authorize  Ratcliffe  to  put  it  on.  In  Byles  on 
Bills,  citing  from  the  judgment  of  Tindal,  C.  J.,  in  Prescott  v.  Flinn,' 
it  is  said,  "  It  may  be  admitted  (says  Tindal,  C.  J.)  that  an  authority 
to  draw  does  not  import  in  itself  an  authority  to  indorse  bills  ;  but 
still  the  evidence  of  such  authority  to  draw  is  not  to  be  withheld  from 
the  jury,  where  they  are  to  determine,  on  the  whole  of  the  evidence, 
whether  an  authority  to  indorse  existed  or  not." 

T.  Jones  was  not  heard  in  reply. 

Eele,  C.J.  We  are  all  of  opinion  that  the  defendant  is  entitled  to 
succeed.  The  intention  was  that  the  property  should  pass ;  but  the 
act  done  is  putting  an  indorsement  on  the  bill,  .ind  it  carries  so  many 
consequences  with  it  to  hold  that  parties  may  put  on  what  was  omitted 
by  inadvertence,  that,  holding  that  lawful,  I  think,  would  be  intro- 
ducing what  would  be  dangerous. 

WiLLBS,  J.     I  am  of  the  same  opinion. 

Btles,  J.  I  am  of  the  same  opinion.  The  law  is  laid  down  by  Mr. 
Justice  Story,  in  his  Treatise  on  Bills,  §  201  :  "  If  the  bill  is  originally 
payable  to  a  person  or  his  order,  then  it  is  properly  transferable  by 
indorsement.  We  say  properly  transferable,  because  in  no  other  way 
will  the  transfer  convey  the  legal  title  to  the  holder,  so  that  he  can,  at 
law,  hold  the  other  parties  liable  to  him  ex  directo,  whatever  mny  be 
his  remedy  in  equity.  If  there  be  an  assignment  thereof,  without  an 
indorsement,  the  holder  will  thereby  acquire  the  same  rights  only  as 
he  would  acquire  upon  an  assignment  of  a  bill  not  negotiable.  If  by 
mistake,  or  accident,  or  fraud,  a  bill  has  been  omitted  to  be  indorsed 
upon  a  transfer,  when  it  was  intended  that  it  should  be,  the  party  may 
be  compelled  by  a  court  of  equity  to  make  the  indorsement ;  and,  if 
he  afterwards  becomes  bankrupt,  that  will  not  vary  his  right  or  duty 
to  make  it ;  and,  if  he  should  die,  his  executor  or  administrator  will 
be  compellable,  in  like  manner,  to  make  it."  In  Rose  v.  Sims,"  there 
was  an  express  promise  in  writing  to  indorse  the  bill,  and  yet  Parke, 
J.,  says  :  "This  is  not  a  case  of  mutual  credit  within  the  Bankrupt 
Act ;  it  is  merely  a  case  where  a  cause  of  action  arises  for  the  non- 
performance of  a  contract;"  and  Taunton,  J.,  says:  ''Immediately 
upon  that  failure,  a  right  of  action  accrued  to  the  plaintiff,  but  not  a 
debt." 

Keating,  J.  I  am  of  the  same  opinion.  I  think  there  was  no  evi- 
dence of  any  authority  to  indorse  that  bill. 

Judgment  for  the  appellant,  without  costs. 

I  9  Bing.  22.  2  1  B.  &  Ad.  521. 
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EDGE  V.  BUMFORD. 
In  Chanceet,  befoeb  Sir  John  Romillt,  M.  R.,  June  16, 1862. 

[Reported  in  31  Law  Journal  Reports,  805.^] 

Philemon  Robeets,  in  March,  1861,  was  indebted  to  Messrs.  Edge 
and  Barlow,  the  plaintiffs,  upwards  of  £40,  for  goods  sold  and  deliv- 
ered. 

In  part  payment  of  the  plaintiffs'  demand,  he  gave  them  a  bill  of 
exchange  for  £40,  drawn  by  him  and  accepted  by  John  Bumford,  the 
defendant,  and  made  payable  at  a  certain  bank  in  London  to  his  own 
order. 

Upon  receipt  of  the  bill,  the  plaintiffs  found  th.it  it  had  not  been 
indorsed  by  P.  Roberts,  and  they  returned  it  to  him  with  a  request 
that  he  would  indorse  it. 

P.  Roberts  omitted  to  indorse  the  bill ;  and,  when  the  plaintiffs 
applied  for  it  a  few  days  afterwards,  he  informed  them  that  he  hnd 
burnt  it. 

On  the  10th  of  April  following,  P.  Roberts  was  declared  a  bankrupt, 
and  the  defendant,  as  acceptor,  refused  to  pay  any  thing  in  respect  of 
the  bill,  which  he  admitted  had  been  destroyed. 

The  plaintiffs  then  filed  this  bill,  offering  to  indemnify  the  defend- 
ant against  any  demand,  the  bill  asking  that  the  defendant,  as  the 
acceptor  of  the  bill  of  exchange,  might  pay  the  sum  of  £40,  together 
with  interest  from  the  day  when  the  same  ought  to  have  been  paid. 

Mr.  Selwyn  and  Mr.  Eddis,  for  the  plaintiffs.  By  sending  the  bill, 
the  drawer  agreed  to  give  security  for  the  debt,  with  the  acceptor  as 
surety.  The  defendant  when  he  accepted  the  bill  made  himself  liable 
in  equity  to  pay  the  amount.  It  was  the  want  of  the  indorsement  of 
the  drawer  only  that  made  the  bill  not  available  at  law :  it  would  not, 
however,  prevent  this  court  from  giving  relief  against  the  defendant. 
Hansard  v.  Robinson,  Watkins  v.  Maule,  Wright  v.  Lord  Maidstone ;  ^ 
Byles  on  Bills,  13a. 

Mr.  Follett  and  Mr.  W.  Morris,  for  the  defendant,  were  not  heard. 

The  Mastee  or  the  Rolls.  It  is  clear  this  bill  cannot  be  main- 
tained. The  only  ground  for  supposing  that  it  could  be  sustained,  and 
that  there  might  be  relief  in  equity,  is  that  there  is  no  relief  at  law, 
which  has  been  supposed  by  many  persons  to  be  a  head  of  equity  ;  but 
it  is  a  mistake  so  to  suppose.    There  are  many  cases  in  which  there  can 

1  81  Beav.  247,  B.  c.  —  Ed. 

2  1  Kay  &  J.  701 ;  s.  c.  24  Law  J.  Rep.  (n.  8.)  Chanc.  623 
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be  no  relief  in  either  branch.  But  the  case  here  is  of  the  most  sin- 
gular description,  because,  assuming  the  proposition  laid  down  by  Mr. 
Justice  Byles  in  his  work  on  Bills  to  be  correct,  which  is  stated  obiter 
in  the  case  of  Watkins  v.  Maule,  that  a  bill  may  be  sustained  to  com- 
pel a  person  to  indorse  a  bill  of  exchange,  and  there  may  be  a  case  of 
an  agreement  for  value  where  that  is  undertaken,  —  and  it  is  possible 
the  court  may  grant  an  injunction  to  prevent  him  parting  with  it  to 
any  other  than  the  plaintiff,  and  to  compel  him  to  indorse  it  over 
to  the  plaintiff,  —  assuming  that  to  be  done,  the  only  thing  estab- 
lished here  is  that  a  bill  might  lie  against  P.  Roberts  to  compel  him 
to  indorse  the  bill;  but,  as  that  is  of  no  vnlue,  they  file  a  bill  against  the 
acceptor  to  make  him  pay  it.  There  is  no  indorsement  at  all  of  any 
sort  or  description.  P.  Roberts  draws  a  bill  of  exchange  against  the 
defendant,  John  Bumford  ;  and  thereupon  the  drawer  of  the  bill  of 
exchange  gives  it  to  the  plaintiff.  The  plaintiff  says  this  is  of  no  use, 
and  returns  it,  and  requires  him  to  indorse  it.  He  says,  I  shall  not 
indorse  it,  and,  as  you  have  returned  it  to  me,  I  shall  destroy  it ;  and 
he  destroys  it ;  and,  instead  of  coming  against  P.  Roberts  to  make  any 
thing  of  him,  he  applies  to  the  acceptor,  between  whom  and  the  plain- 
tiff there  is  no  privity  at  all,  and  says,  "  Pay  me  that  bill,"  it  being 
admitted  there  is  no  remedy  at  law.  It  is  clear  there  is  none  in  equity ; 
and,  if  the  court  entertained  bills  of  this  description  in  respect  of  bills 
of  exchange,  it  would  have  enough  to  do.  In  Watkins  v.  Maule,  the 
only  question  was  whether  there  was  a  debt  proved,  and  the  passage 
referred  to  says  the  indorsement  by  the  legal  personal  representative 
is  as  good  as  the  indorsement  by  the  drawer,  and  thereupon  it  admits 
it  as  a  debt,  and  it  says,  obiter,  you  may  come  into  equity  for  form's 
sake ;  but  it  never  laid  down  such  a  proposition  as  that  which  would 
be  necessary  to  maintain  this  bill.    It  must  be  dismissed,  with  costs.^ 


WHISTLER  V.  FORSTER. 
In  the  Common  Pleas,  April  24,  1863. 

[Reported  in  14  Common  Bench  Reports,  New  Series,  248.] 

This  was  an  action  by  the  endorsee  against  the  maker  of  a  check, 
£97  10s.,  drawn  by  the  defendant,  payable  to  A.  S.  Griffiths  &  Co.,  or 
order,  and  indorsed  by  A.  S.  Griffiths  &  Co.  to  the  plaintiff. 

»  Conf.  Cohea  v.  Bacon,  20  Misa.  516.  —  Ed. 
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The  defendant  traversed  the  making  and  indorsement  of  the  check, 
and  also  pleaded  that  he  the  defendant  was  induced  to  make  the  check 
by  and  through  the  fraud  of  Griffiths  &  Co.,  and  that  there  never  was 
any  value  or  consideration  for  the  indorsement  of  the  same  to  the 
plaintiff,  or  for  his  holding  the  same  ;  and  that  he  had  notice  of  the 
premises  before  and  when  the  same  was  first  indorsed  to  him,  and  took 
the  same  from  Griffiths  &  Co.  with  such  notice.     Issue  thereon. 

The  cause  was  tried  before  Willes,  J.,  at  the  sittings  in  London  after 
last  Hilary  term,  when  the  following  facts  appeared  in  evidence  :  The 
check  in  question,  which  bore  a  Id.  stamp,  was  drawn  by  the  defend- 
ant some  day  before  the  3d  of  October,  1862,  and  handed  by  him  to 
Griffiths,  upon  an  understanding  that  it  was  not  to  be  presented  for 
payment  until  the  4th,  and  an  undertaking  by  Griffiths  to  furnish  the 
defendant  with  funds  to  meet  it  early  on  the  morning  of  that  day, 
which,  however,  he  failed  to  perform.  Griffiths,  on  the  third,  gave  the 
check  to  the  plaintiff  for  value,  but  did  not  then  indorse  it.  At  the 
time  he  received  the  check,  the  plaintiff  had  no  notice  of  the  way  in 
which  Griffiths  had  obtained  it  from  the  defendant,  but  before  he 
obtained  the  indorsement  of  Griffiths  he  had  such  notice. 

On  the  part  of  the  defendant,  it  was  submitted  that  the  plaintiff 
could  not  recover  upon  the  check :  first,  because  it  was  post-dated ; 
secondly,  because,  before  he  obtained  Griffiths's  indorsement,  the 
plaintiff  had  notice  of  the  fraud  practised  by  Griffiths  upon  the 
defendant. 

The  learned  judge  directed  a  verdict  to  be  entered  for  the  defend- 
ant, reserving  leave  to  the  plaintiff  to  move  to  enter  a  verdict  for  him, 
if  the  court  should  be  of  opinion  that  the  check,  though  post-dated 
and  unstamped  (otherwise  than  with  the  penny  stamp  imposed  by  the 
21  &  22  Vict.  c.  20,  §  1),  was  a  valid  instrument,  and  that  the  plaintiff 
liad  a  sufficient  interest  in  the  check  to  entitle  him  to  sue  upon  it 
before  he  received  notice  of  the  alleged  fraud.* 

JT.  James,  in  Hilary  term  last,  obtained  a  rule  nisi  accordingly.  He 
cited  Smith  v.  Pickering  and  Anonymous.^  [Willbs,  J.,  referred  to 
Edge  V.  Bumford.] 

Karslake,  Q.  C,  and  Macnamara,  now  showed  cause.  Then,  was 
there  such  a  title  in  the  plaintiff  by  the  subsequent  indorsement  of  the 
check  as  to  entitle  him  to  maintain  the  action  ?  It  appears  that  the 
defendant  had  been  defrauded  of  the  check  by  Griffiths.  The  plain- 
tiff received  it  honafide  from  Griffiths.     At  the  time  it  was  handed  to 

1  The  court  decided  that  the  instrument  was  properly  stamped  as  a  bill  of  ex- 
change, and,  whether  post-dated  or  not,  was  a  valid  instrument.  The  argumeuta 
and  opinions  upon  this  point  have  been  omitted.  — Ed. 

s  \  Campb.  492,  u. 
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him  by  Griffiths,  it  was  not  indorsed.  The  want  of  indorsement 
becoming  apparent,  the  plaintiff,  on  the  day  the  check  was  payable, 
but  after  he  had  received  from  the  defendant  an  intimation  of  the 
fraud  which  had  been  practised  upon  him,  went  to  Griffiths  and  ob- 
tained his  indorsement ;  and  then  the  plaintiff's  title  became  apparently 
comjjlete  on  the  face  of  the  document.  Under  these  circumstances,  it 
is  submitted,  the  plaintiff  cannot  recover,  and  that  the  indorsement  of 
the  check  by  Griffiths  after  the  plaintiff  had  had  notice  of  the  fraud 
was  of  no  operation  to  give  him  a  better  title  to  the  check  than 
Grifiiths  himself  had.  According  to  the  case  of  Edge  v.  Bumford, 
the  plaintiff  had  no  remedy  in  equity  against  the  defendant  before  the 
indorsement.  Watkins  v.  Maule  will  be  relied  on  for  the  purpose  of 
showing  that  a  court  of  equity  would  have  compelled  Griffiths  to 
indorse  the  check,  the  plaintiff  having  taken  it  for  value.  But  that 
case  is  no  authority  to  show  that  the  defendant,  who  had  at  least  equal 
equity  with  the  plaintiff,  could  be  made  liable  to  one  who  had  notice 
of  the  fraud  before  his  legal  title  was  complete.  [Willes,  J.  It  seems 
to  come  to  this,  that  an  assignee  of  a  chose  in  action  is  in  the  same 
position  in  equity  as  at  law.  He  cannot  have  a  better  right  than  the 
assignor.  See  Watts  v.  Porter,'  which  has  been  followed  by  a  series 
of  cases.]  Griffiths  could  have  maintained  no  action  upon  the  check ; 
so  neither  can  the  now  plaintiff. 

JET.  James,  in  support  of  his  rule.  It  is  conceded  that,  before  the 
indorsement  actually  took  place,  the  plaintiff  had  notice  substantially  of 
the  matters  stated  in  the  special  plea ;  but  it  is  submitted  that  the  act 
of  indorsement  —  which  was  a  mere  formality  which  was  accidentally 
omitted  when  the  transfer  of  the  check  took  place  —  must  have  relation 
back.  [Eelb,  C.  J.  I  have  no  very  accurate  perception  of  what  is  meant 
by  a  formality.  A  man's  signing  his  name  to  a  deed  conveying  the  fee- 
simple  of  half  a  county  is,  in  one  sense,  a  formality.]  No  doubt,  the 
indorsement  was  essential  to  enable  the  plaintiff  to  bring  an  action 
upon  the  instrument.  But  that  is  not  the  question.  In  Chitty  on 
Bills,  10th  ed.,  167,  it  is  said,  that  "  if  a  party  has  delivered  a  bill 
without  indorsing  it,  when  it  was  intended  that  he  should  do  so,  a  bill 
may  be  filed  in  equity  to  compel  him,  or  his  assignees,  if  he  has  become 
bankrupt,  to  indorse ;  and  a  special  action  on  the  case  might  be  main- 
tained against  him  for  refusing  to  indorse :  and,  if  a  bill  has  been 
delivered  before  it  is  due,  a  formal  indorsement  may  be  made  at  any 
time  after  it  is  due,  even  by  the  administrator  of  the  party  by  whom 
it  was  delivered ; "  and  for  these  propositions  the  cases  of  Rose  v. 
Sims  '■'  and  Watkins  v.  Maule  are  cited.    In  Smith  v.  Pickering,  it  waa 

1  3  Ellis  &  B.  743.  "  1  B.  &  Ad.  521. 
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held  that  if  a  trader  deliver  over  a  bill  for  a  valuable  consideration  to 
another,  and  forget  to  indorse  it,  he  may  indorse  it  after  he  has  become 
a  bankrupt.  And,  where  a  bill  was  delivered  with  the  intent  of  trans- 
ferring the  property  more  than  two  months  before  a  commission 
issued,  but  was  not  actually  indorsed  till  within  the  two  months,  Lord 
EUenborough  held  that  the  indorsement  had  relation  to  the  de- 
livery, and  that  the  transaction  was  within  the  46  Geo.  III.  c. 
135,  §  1.  Anonymous.^  [Willbs,  J.  There  is  no  doubt  about  that. 
Nothing  passes  to  the  assignees  but  what  the  bankrupt  is  en- 
titled to  legally  and  equitably.  But  the  question  here  is,  whether 
Griffiths  could,  by  indorsing  this  instrument,  convey  a  larger  right 
than  he  himself  had.]  In  Lempriere  v.  Pasley,^  an  assignment  of 
goods  at  sea  as  a  collateral  security  for  a  debt,  and  a  subsequent  in- 
dorsement of  a  bill  of  lading,  were  held  to  be  good  as  against  the 
assignees  of  the  assignor,  who  committed  an  act  of  bankruptcy 
between  the  assignment  of  the  goods  and  the  indorsement  of  the  bill 
of  lading.  [Ekle,  C.  J.  The  assignment  passed  an  equitable  interest 
in  the  goods.]  A  niortgagee  without  notice  purchasing  the  first  en- 
cumbrance is  allowed  in  equity  to  protect  his  estate  against  any 
person  having  a  mortgage  subsequent  to  the  first,  though  he  purchases 
the  first  encumbrance  after  notice  of  the  subsequent  mortgage.  Marsh 
V.  Lee.°  In  the  notes  to  Basset  v.  Nosworthy*  are  collected  a  series 
of  cases  pointing  out  the  equitable  right  of  a  purchaser  to  protect  him- 
self against  a  person  claiming  under  a  prior  equitable  title,  by  getting 
in  the  outstanding  legal  estate.  The  plaintiff's  equitable  interest 
being  complete  at  the  time  the  bill  was  delivered  to  him,  the  subse- 
quent notice  cannot  be  allowed  to  intercept  the  acquisition  of  the 
legal  or  formal  right.  [Eele,  C.  J.  I  do  not  see  what  equitable 
interest  the  plaintiff  had  in  the  draft  as  against  the  defendant.] 

Eele,  C.  J.  This  is  an  action  against  the  drawer  of  a  bill  of  ex- 
change ;  for,  though  in  form  a  check,  the  instrument  is  for  all  the 
purposes  of  the  stamp  acts  a  bill.  The  plea  is,  that  the  bill  was 
obtained  from  the  defendant  by  one  Grifiiths  by  means  of  fraud,  and 
that  it  was  indorsed  to  the  plaintiff  after  he  had  notice  of  the  fraud. 
The  facts  are  shortly  these.  The  instrument  was  a  negotiable  instru- 
ment, which  had  been  fraudulently  obtained  from  the  defendant  by 
Griffiths,  and  had  been  handed  over  by  Griffiths  to  the  plaintiff"  in  part 
satisfaction  of  a  debt  of  a  larger  amount.  But  Griffiths,  at  the  time 
he  so  handed  over  the  bill  to  the  plaintiff,  omitted  to  indorse  it. 
Under  these  circumstances,  the  condition  of  things  was  this,  that  the 

1  1  Campb.  492,  n.  ''  2  T.  R.  485. 

8  1  White  &  Tudor's  Leading  Cases  in  Equity,  494. 
*  2  Tudor's  Leading  Cases,  8,  15. 
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plaintiff  had  at  that  time  the  same  rights  as  if  an  ordinary  chattel 
had  passed  to  him  by  an  equitable  assignment :  he  would  hive  all  the 
rights  which  Griffiths  could  convey  to  him.  Now,  Griffiths  having 
defrauded  the  defendant  of  the  bill,  he  could  pass  no  right  by  merely 
handing  over  the  bill  to  another.  According  to  the  law-merchant,  the 
title  to  a  negotiable  instrument  passes  by  indorsement  and  delivery. 
A  title  so  acquired  is  good  against  all  the  world,  provided  the 
instrument  is  taken  for  value  and  without  notice  of  any  fraud. 
The  plaintiff's  title  under  the  equitable  assignment  here,  therefore, 
was  to  be  rendered  valid  by  indorsement ;  but,  at  the  time  he 
obtained  the  indorsement,  he  had  notice  that  the  bill  had  been  fraudu- 
lently obtained  by  Griffiths  from  the  defendant,  and  that  Griffiths  had 
no  right  to  make  the  indorsement.  Assuming,  therefore,  that  there 
may  be  conflicting  equities  between  the  plaintiff  and  the  defendant,  I 
think  the  right  should  prevail  according  to  the  rule  of  law,  and  that 
the  plaintiff  had  no  title  as  transferee  of  the  bill  at  all. 

"WiLLBS,  J.  I  concur  with  my  lord  as  to  both  points.  As  to  the 
second  point,  the  general  rule  of  law  is  undoubted,  that  no  one  can 
transfer  a  better  title  than  he  himself  possesses  :  Nemo  dat  quod  non 
habet.  To  this  there  are  some  exceptions,  one  of  which  arises  out  of 
the  rule  of  the  law-merchant  as  to  negotiable  instruments.  These, 
being  part  of  the  currency,  are  subject  to  the  same  rule  as  money  ;  and 
if  such  an  instrument  be  transferred  in  good  faith,  for  value,  before  it 
is  overdue,  it  becomes  available  in  the  hands  of  the  holder,  notwith- 
standing fraud  which  would  have  rendered  it  unavailable  in  the  hands 
of  a  previous  holder.  This  rule,  however,  is  only  intended  to  favor 
transfers  in  the  ordinary  and  usual  manner  whereby  a  title  is  acquired 
according  to  the  law-merchant,  and  not  to  a  transfer  which  is  valid  in 
equity  according  to  the  doctrine  respecting  the  assignment  of  choses 
in  action,  now  indeed  recognized,  and  in  many  instances  enforced, 
by  courts  of  law  ;  and  it  is  therefore  clear  that,  in  order  to  acquire 
the  benefit  of  this  rule,  the  holder  of  the  bill  must,  if  it  be  payable  to 
order,  obtain  an  indorsement,  and  that  he  is  affected  by  notice  of  a 
fraud  received  before  he  does  so.  Until  he  does  so,  he  is  merely  in 
the  position  of  the  assignee  of  an  ordinary  chose  in  action,  and  has  no 
better  right  than  his  assignor.  When  he  does  so,  he  is  affected  by 
fraud,  which  he  knew  of  before  the  indorsement. 

Keating,  J.  I  am  of  the  same  opinion.  The  plaintiff  sues  as 
indorsee  of  the  bill  in  question.  The  plea  in  substance  is  that  the 
defendant  was  defrauded  of  it  by  the  person  to  whose  order  it  is  made 
payable,  and  that  the  plaintiff  had  notice  of  that  fact  before  the  instru- 
ment was  indorsed  to  liim.  The  question  is,  when  was  the  bill  first 
indorsed  to  the  plaintiff.     It  must  be  recollected  that  the  plaintiff  is 
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suing  in  a  court  of  law,  and  that  the  right  to  sue  in  a  court  of  law 
upon  a  negotiable  instrument  is  not  complete  without  a  written  in- 
dorsement. Now,  before  the  plaintiff's  right  to  sue  was  rendered 
complete  by  a  written  indorsement,  he  had  notice  of  the  fraud.  The 
subsequent  indorsement,  therefore,  transferred  no  title  to  sue.  The 
rule  must  be  discharged.  Hule  discharged.^ 

1  Esdaile  v.  Lanau,  1  Y.  &  C.  894 ;  Savage  v.  King,  17  Me.  SOI ;  Clark  v.  Pea- 
body,  22  Me.  500;  HaskeU  v.  Mitchell,  53  Me.  468;  AUura  v.  Perry,  68  Me.  232; 
Lancaster  Bank  v.  Taylor,  100  Mass.  18 ;  Dowell  v.  Brown,  21  Miss.  43 ;  Gibson  v. 
Miller,  29  Mich.  355  {semble) ;  Southard  v.  Porter,  43  N.  H.  379 ;  Clark  v.  Whitaker, 
50  N.  H.  474;  Gilbert  v.  Sharp,  2  Lans.  412 ;  Beard  v.  Dedolph,  29  Wis.  136  {semble), 
accord. 

Ranger  v.  Gary,  1  Met.  869 ;  Baggarly  v.  Gaither,  2  Jones  Eq.  (N.  Ca.)  80,  contra. 

Similarly,  a  ratification  after  the  maturity  of  a  bill  of  an  unauthorized  indorse- 
ment before  maturity  takes  eSect  from  the  time  of  ratification.  Clark  v.  Feabody, 
supra ;  Gilbert  v.  Sharp,  supra.    See  Weeks  v.  Medler,  20  Kas.  57. 

On  the  same  principle,  the  delivery  after  maturity  of  a  bill  assigned  without  de- 
livery before  maturity  transfers  only  the  assignor's  rights  in  the  case  of  a  bill  trans- 
ferable by  delivery.  Evans  u.  Smith,  4  Binn.  866.  But  see  Grimm  v.  Warner,  45 
Iowa,  106  (semUe),  contra.    And  Conf .  Howe  v.  Ould,  28  Grat.  1.  —  Ed. 
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JAMES  R.  BRYANT  v.  ARTHUR  M.  EASTMAN". 

I3S    THE    SUPEEMB   JUDICIAL    COTTET,    MASSACHUSETTS,  MaECH   TeEM 

1851. 

[Reported  in  7  Gushing,  111.] 

This  was  an  action  of  assumpsit  by  the  indorsee  against  the  prom- 
isor on  a  note,  of  -which  the  following  is  a  copy  :  — 
«  $250.  Boston,  Feb.  9,  1848. 

"  Six  months  after  date,  I  promise  to  pay  to  the  order  of  New 
England  Steam  &  Gas  Pipe  Co.  two  hundred  and  fifty  dollars,  value 
received.  Lemuel  Lton." 

On  the  back  of  the  note  was  the  name  of  the  defendant,  and  under- 
neath it  the  name  of  James  Derby.^ 

Shaw,  C.  J.  Upon  consideration,  the  court  are  of  opinion  that  the 
action  may  be  maintained.^ 

It  was  proved  that  at  the  time  the  note  was  made,  there  was  no 
company  actually  existing,  carrying  on  business,  of  the  name  indicated 
as  payees ;  such  a  company  had  been  incorporated  by  the  legislature 
of  another  State,  but  no  company  had  been  organized.  It  further 
appeared  that  James  Derby  was  carrying  on  the  business  of  the 
manufacture  and  sale  of  steam  and  gas  pipes,  and  that  Lyon,  with 
whom  the  defendant  gave  the  note  as  co-promisor,  had  contracted  a 
debt  with  Derby,  thus  dealing  under  the  name  in  question,  and  that 
this  note  was  given  in  satisfaction  of  that  debt.  These  are  facts  extra- 
neous to  the  note,  not  repugnant  to  it,  and  therefore  may  be  proved 
by  evidence  aliunde. 

It  is  a  well  settled  rule,  that  a  note  or  written  simple  contract  may 
be  declared  on,  according  to  its  legal  effect  and  operation.  It  has 
been  decided  that  a  note  made  to  Richardson,  Metcalf,  &  Co.,  might 
be  declared  on  in  the  name  of  the  Medway  Cotton  Manufactory,  on 
proof  that  such  name  was  used  by  that  corporation.'  In  a  compare^ 
tively  recent  English  case,  where  a  note  was  made  payable  to  a  mar- 
ried woman  during  coverture,  which,  of  course,  was  a  note  in  legal 

1  The  rest  of  the  statement  of  facts,  being  substantially  reproduced  in  the  opinion 
of  the  court,  has  been  omitted,  together  with  the  argument  for  the  defendant.  —  Ed. 

2  The  court  decided  that  the  defendant  was  liable  as  a  maker  upon  his  irregular 
indorsement.  T\v9  portion  of  the  opinion  relating  to  this  point  has  been  omitted.  — 
Ed. 

3  Medway  Cotton  Manufactory  v.  Adams,  10  Mass.  360. 
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effect  payable  to  the  husband  at  his  election,  it  was  declared  on  as 
a  note  by  which  the  defendant  promised  to  pay  to  John  Fearn,  by  the 
name  of  Mrs.  Kachel  Fearn,  and  by  said  John  Fearn  indorsed  to  the 
plaintiflf;  and  it  was  held  good.  Burrough  v.  Moss.  The  same  prin- 
ciples are  adopted  and  affirmed  in  a  recent  case  in  this  court.^ 

There  is  certainly  an  inconvenience  in  an  individual  carrying  on 
business  by  a  name  or  description  other  than  his  own,  but  we  are  not 
prepared  to  say  that  it  is  illegal  ;^  and  the  inconvenience  to  the  party 
himself  is,  in  general,  sufficient  to  prevent  it.  But  there  are  instances 
where,  for  the  sake  of  notoriety,  or  preserving  the  good  will  of  a 
trade,  naAes  are  kept  up,  after  the  original  parties  have  all  dis- 
appeared, and  the  names  of  the  parties  really  interested  have  all 
changed. 

We  do  not  consider  it  as  a  note  payable  to  a  fictitious  payee,  but  as 
a  note  given  to  a  real  party,  or  his  order,  in  satisfaction  of  a  real  debt 
contracted  with  that  party,  in  a  name  not  his  own,  but  assumed  and 
adopted  as  a  business  designation.* 

As  this  is  a  promissory  note,  which  might  be  specially  declared  on, 
as  a  note  given  by  the  defendant,  payable  to  Derby,  by  the  name  of 
the  New  England  Steam  and  Gas  Pipe  Company,  or  his  order,  and  by 
Derby  indorsed  to  the  plaintiff,  it  may  be  given  in  evidence,  in  an 
action  by  the  indorsee  against  the  promisor,  in  support  of  the  money 
counts.  Exceptions  overruled. 

1  Commercial  Bank  v.  French,  21  Pick.  486. 

2  See  Stat.  1853,  e.  156. 

8  See  Walker  v.  McDonald,  2  Ex.  527. 

If  a  bill  is  made  payable  to  a  real  person,  although  in  a  fictitious  name,  an  in- 
dorsement by  him  in  the  same  name  is  a  valid  transfer.  Forbes  v.  Epsy,  21  Oh.  St. 
474 ;  EUiott  v.  Smitherman,  2  Der.  &  B.  338.  So  where  a  person  represents  himself 
to  be  the  agent  of  an  alleged,  but  non-existent  principal,  and  receives  a  note  pay- 
able to  the  principal,  he  may  make  a  valid  transfer,  it  is  held,  by  indorsing  it  in  the 
name  of  the  principal.  Blodgett  u.  Jackson,  40  N.  H.  21 ;  Bull's  Head  Bank  v. 
McFeeters,  41  N.  Y.  Supr.  Ct.  215. 

In  BoUes  v.  Stearns,  1 1  Cush.  820,  it  was  held  that  the  legal  title  to  a  note  given 
to  Joseph  P.  Reed  for  money  lent  by  him,  but  by  mistake  made  payable  to  John 
P.  Keed  was  not  transferred  by  the  indorsement  of  "  Joseph  P.  Reed."  The  pro- 
priety of  this  decision  may  well  be  doubted.  The  payee  and  indorser  were  the  same 
person,  for  the  note  was  really  payable  to  Joseph  P.  Reed,  although  he  was  described 
therein  as  John  P.  Reed.  For  authority  in  support  of  this  view,  see  Willis  u.  Bar- 
rett, 2  Stark.  29;  MoUer  v.  Lambert,  2  Camp.  548 ;  Taylor  v.  Strickland,  37  Ala.  642; 
Jestor  u.  Hopper,  13  Ark.  43;  Sterry  o.  Robinson,  1  Day,  11;  Chenot  w.  Lefevre, 
8  111.  627 ;  Curtis  v.  Baker,  27  111.  514  ;  WiUon  v.  Turner,  81  111.  403  ;  Leaphardt  n. 
Sloan,  6  Blackf.  278 ;  Patterson  v.  Graves,  5  Blackf.  593 ;  Leonard  v.  Wilson,  2  Cr. 
&  M.  589 ;  and  conf .  Stevens  o.  Strang,  2  Sandf .  138  ;  Cole  v.  Hills,  44  N.  H.  227  ; 
Derby  v.  Thrall,  44  Vt.  413.  —  Ed. 
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GRIMES  V.  PIERSOL. 
In  the  Supreme  Coukt,  Indiana,  Notbmbee  Teem,  1865- 

[Reported  in  25  Indiana  Reports,  245.] 

Appeal  from  the  Montgomery  Ciicuit  Court. 

Elliott,  J.  Piersol  sued  Noah  W.  Grimes  on  the  assignment  of 
a  promissory  note  executed  by  George  W.  Grimes  to  said  Noah  W. 
Grimes,  for  the  payment  of  $100.  * 

The  assignment  sued  on,  which  is  indorsed  on  the  back  of  the  note, 

reads  thus :  — 

"  Pay  Isaac  Piersol,  or  order. 

"March  6,  1861.  N.  W.  Gkimes." 

Grimes  answered,  denying  the  assignment  under  oath,  which  was 
the  only  issue  presented  in  the  case. 

By  agreement  of  the  parties,  the  issue  was  tried  by  the  court  with- 
out the  intervention  of  a  jury.  The  court  found  for  the  plaintiff, 
overruled  a  motion  made  by  the  defendant  for  a  new  trial,  and  ren- 
dered a  judgment  on  the  finding.  The  evidence  is  made  a  part  of  the 
record  by  a  bill  of  exceptions.  The  only  point  presented  by  the 
appellant,  under  the  motion  for  a  new  trial,  is  as  to  the  sufiiciency  of 
the  evidence  to  sustain  the  finding  of  the  court. 

On  the  trial,  the  defendant  was  called  and  sworn  as  a  witness 
on  the  part  of  the  plaintiff,  and  testified  that  the  signature  to  the 
assignment  was  his  genuine  signature,  and  that  he  wrote  the  letter 
then  shown  to  him,  which  was  then  given  in  evidence,  and  is  as 

follows :  — 

"  Ceawfoedsville,  Nov.  6,  1861. 

"Mr.  Isaac  Pieesol,  Thorntown,  Ind. 

"  Deae  Sie,  —  I  am  in  receipt  of  a  letter  from  H.  H.  Stillwell,  Esq., 
of  Covington,  in  regard  to  a  note  of  George  W.  Grimes,  which  is  in- 
dorsed by  me,  in  which  he  says  diligent  efforts  were  made  to  collect 
said  note,  but  failed,  and  says  that  I  am  now  made  liable,  and  wishes 
me  to  write  to  you  what  I  can  do.  I  will  just  say  that  I  am  not  able 
to  pay  it  at  present,  but  I  will  see  said  George  W.  Grimes  and  try 
and  get  the  matter  arranged  ;  and,  if  I  fail,  then  I  will  make  arrange- 
ments to  settle  this  matter,  without  further  cost,  some  time  during  the 
winter,  which  is  as  early  as  I  can  now  promise,  as  I  have  a  good  deal 
of  money  to  pay,  and  did  not  expect  to  have  this  to  pay.  Write  me, 
and  oblige 

"Tours  truly,  N.  W.  Geimes." 
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On  cross-examination,  Grimes  further  testified  "  that  he  assigned 
and  transferred  the  said  note  to  T.  C.  Barton,  and  filled  up  the  assign- 
ment to  said  Barton  ;  that  the  name  of  said  Barton  in  the  assign- 
ment has  been  erased  by  some  one  without  his  knowledge  or  consent, 
and  the  name  of  Isaac  Piersol  inserted  over  said  erasure,  without  his 
knowledge  or  consent ;  that  said  letter  was  written  to  the  said  Piersol 
under  the  belief  that  said  Piersol  held  said  note  by  assignment,  in  the 
regular  way,  from  said  T.  C.  Barton,  to  whom  he,  witness,  had  as- 
signed said  note."  This  was  all  the  evidence  given  in  the  cause.  We 
assume  that  the  facts  are  as  stated  by  Grimes.  The  letter  written  by 
him  to  Piersol  is  in  no  respect  inconsistent  with  his  statements,  while 
his  explanation  of  the  circumstances  under  which  he  wrote  the  letter 
is  an  equivocal  denial  that  he  had  any  knowledge,  at  that  time,  of  the 
alteration  of  the  assignment.  Indeed,  the  facts  as  stated  by  him  are 
not  attempted  to  be  controverted  by  Piersol's  counsel. 

The  question  then  presented  is  simply  this :  Where  a  promissory 
note  is  assigned  by  an  indorsement  in  full,  to  a  particular  person 
named  therein,  can  the  assignee  or  his  vendee,  without  the  consent  of 
the  assignor,  strike  the  name  of  the  assignee  from  the  indorsement, 
and  insert  in  its  stead  the  name  of  such  vendee,  and  thereby  enable 
him  to  sustain  a  suit  upon  the  assignment,  against  the  assignor,  as  upon 
an  assignment  made  to  himself? 

We  think  it  clear  that  he  cannot.  The  indorsement  of  a  negotiable 
promissory  note  is  of  itself  a  contract,  an  original  undertaking,  and 
prima  facie  imports  a  good  consideration  ;  and,  if  without  qualifica- 
tion, it  either  constitutes  or  implies  a  promise  that  the  note  is  due  and 
payable  according  to  its  tenor,  and  that  the  maker  is  solvent  and  liable 
to  pay  the  same.  2  Para,  on  Notes  and  Bills,  23 ;  Johnson  v.  Dickin- 
son,' Tam  V.  Shaw. 

The  indorsement  of  a  negotiable  note  l)y  the  payee  in  blank  carries 
with  it  the  implied  power  that  the  person  to  whom  it  is  delivered  may 
fill  up  the  indorsement  with  his  own  name,  or  the  name  of  any  other 
person  he  may  desire,  or,  leaving  the  indorsement  in  blank,  he  may 
transfer  it  by  delivery,  and  any  subsequent  holder  may  fill  up  the 
indorsement  to  himself,  and  sue  upon  it.  But  if  the  payee  indorse 
such  a  note  in  full,  as  in  the  case  at  bar,  the  person  to  whom  it  is  so 
indorsed  cannot  change  or  alter  such  indorsement  by  striking  out  his 
own  name  and  substituting  the  name  of  another,  but  must  himself 
indorse  it,  in  order  to  transfer  it  to  another  ;  for,  by  indorsing  it  in  full, 
the  payee  declares  his  intent  not  to  be  made  liable  except  to  such  per- 
son, or  by  the  indorsement  so  made  to  him.     See,  on  this  subject,  2 

»  1  Blackf.  250.  '  10  Ind.  469. 
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Pars,  on  Notes  and  BUls,  20 ;  Smith's  Mer.  Law,  289 ;  Edw.  on  Bills, 
268  ;  Chitty  on  Bills,  257. 

Mr.  Parsons  says:  "A  holder  cannot  alter  the  directions  already 
given  by  indorsers,  and  must  make  out  a  chain  to  himself  through 
them,  until  there  is  a  blank  indorsement."     Notes  and  Bills,  p.  19. 

The  reason  for  the  rule  is  plain  and  obvious.  The  indorsement  is 
the  written  contract  of  the  indorser,  and  as  such  cann  >t  be  altered  or 
changed  without  his  consent. 

It  is  also  well  settled  that  a  material  alteration  of  an  instrument 
after  delivery,  by  a  party  who  claims  the  benefit  of  it,  or  by  one  under 
whom  he  claims,  made  without  the  consent  of  the  party  against  whom 
it  is  sought  to  be  enforced,  renders  it  void.  Stoner  v.  Ellis,^  The 
State  V.  Polk  et  al.,"^  Richmond,  &c..  Company  v.  Davis.' 

Here  the  alteration  was  clearly  material.  The  assignment  as  sued 
on  purports  to  have  been  made  directly  to  Piersol,  and  deprives  the 
defendant  Grimes  of  any  defence  he  might  have  thereto  under  the 
statute,  as  against  Barton,  to  whom  the  assignment  was,  in  fact, 
made.  The  change  rendered  it  no  longer  the  assignment  of  Grimes, 
and  no  recovery  can  be  had  against  him  upon  it. 

The  judgment  is  reversed,  with  costs,  and  the  cause  remanded  for 
a  new  trial.^ 


STRONG  V.  TOMPKINS  aot)  Aitother. 
In  the  Sttpebme  Cotjet  of  Judicatiere,  New  Toek,  Mat,  1811. 

[Reported  in  8  Johnson,  98.] 

This  was  an  action  of  assumpsit,  brought  by  the  plaintiff,  as  in- 
dorsee of  a  promissory  note  for  $500,  against  the  defendants,  as 
makers,  dated  29th  May,  1807,  payable  to  Henry  Pitcher  or  order, 
on  the  1st  May,  1809.  There  was  a  blank  indorsement  to  the  payee, 
and  by  Isaac  Spoor,  which  indorsement  was  made  before  the  note 
became  due.  The  cause  was  tried  at  the  Columbia  circuit,  in  Sep- 
tember, 1810,  before  Mr.  Justice  Thompson. 

The  defendants  gave  in  evidence  a  receipt,  signed  by  the  plaintiff, 
as  follows :  "  Received  from  Henry  Pitcher,  a  promissory  note,  drawn 
by  Nathaniel  Tompkins  and  Nehemiah  Tompkins,  payable  to  Henry 

>  6  Ind.  152.  2  7  Blackf.  27.  '  Id.  412. 

*  See  Porter  v.  Cushman,  19  111.  572  ;  Burnap  v.  Cook,  32  HI.  168 ;  Horst  w.Wagner, 
48  Iowa,  878 ;  Kevins  v.  Degrand,  15  Mass.  436  ;  Bank  of  Utica  v.  Smith,  18  Johns. 
280 ;  Hunt  v.  Mitchell,  4  Th.  &  C.  67.  —  Ed. 
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Pitcher  or  order,  dated  9th  May,  1807,  and  payable  the  1st  May,  1809, 
which  i8  left  in  my  hands,  to  be  applied  to  the  settlement  of  a  demand, 
on  which  he  is  sued,  in  favor  of  Nicholas  Kilmore,  and  also  to  the  set- 
tlement of  a  demand  of  Henry  Avery  and  Charles  Suydam  against 
Isaac  Spoor,  on  which  said  Spoor  also  is  sued.  It  is  understood  that 
the  said  Pitcher  and  SpooT  are  to  attend  to  the  entry  of  special  bail, 
in  the  said  causes,  in  due  season,  and  to  do  whatever  is  necessary  to 
be  done  to  indemnify  said  Strong,  as  sheriff,  in  said  suits,  or  to  forfeit 
the  amount  of  the  said  note.     Jeremiah  H.  Strong." 

The  plaintiffs  counsel  objected  to  this  evidence,  but  the  objection 
was  overruled  by  the  judge,  and  the  evidence  admitted.  It  was  ad- 
mitted that  the  plaintiff  was  deputy  sheriff,  and  acted  as  such,  when 
he  took  the  note  and  gave  the  receipt ;  and  the  judge  was  of  opinion 
that  the  evidence  was  sufficient  to  prevent  the  plaintiff's  recovery. 
The  plaintiff  then  offered  to  prove  that  he  had  paid  the  moneys  re- 
covered by  the  plaintiff,  in  the  suits  mentioned  in  the  receipt ;  but 
this  evidence  was  overruled  by  the  judge,  who  directed  the  plaintiff 
to  be  called,  and  a  nonsuit  to  be  entered,  with  liberty  to  the  plaintiff 
to  move  the  court  to  set  it  aside. 

A  motion  was  made  to  set  aside  the  nonsuit,  and  for  a  new  trial. 

Van  Buren  and  Foot,  for  the  plaintiff,  contended  that  this  cause 
was  within  the  settled  rule  of  law ;  that  the  maker  of  a  negotiable 
note,  indorsed  before  it  was  payable,  could  not,  in  an  action  brought 
by  the  indorsee,  set  up  a  want  of  consideration,  or  avail  himself  of  any 
matter  of  defence  arising  between  him  and  the  payee. 

If  this  was  a  suit  between  the  parties  on  an  obligation,  it  might  be 
within  the  13th  section  of  the  act  (24th  sess.  c.  28),  which  prohibits 
sheriffs  from  taking  obligations,  by  color  of  their  office,  other  than  in 
the  form  prescribed  by  the  act.  But  the  transfer  of  the  note  to  the 
plaintiff  was  a  mere  authority  to  sue,  and  the  defendants  cannot  pos- 
sibly be  prejudiced  by  the  present  action.  Their  rights  are  not  varied, 
or  affected,  by  the  conduct  of  the  plaintiff  and  the  other  parties. 
They  ought  not,  therefore,  to  be  allowed  to  set  up  this  defence  to 
defeat  the  plaintiff's  action,  and  to  avoid  their  own  responsibility. 
The  defendants  cannot  be  entitled  to  that  relief  which  the  statute 
gives  to  the  party  in  the  suit  in  which  the  security  is  taken. 

E.  Williams,  contra.^ 

Per  curiam.  The  plaintiff,  as  deputy  sheriff,  took  the  note  in  ques- 
tion, instead  of  taking  bail  of  Pitcher  and  Spoor.  He  took  it  by  way 
of  indemnity,  and  under  the  penalty  of  a  forfeiture  of  the  note,  if  he 
was  not  indemnified  ;  and  the  note  was  to  be  applied  towards  the  set- 

1  The  argument  for  the  defendant  hae  been  omitted.  — Ed. 
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tiement  of  the  demands  for  which  P.  and  S.  were  sued.  All  this  agree- 
ment was-  absolutely  void  by  the  statute,^  which  declares  that  "  no 
sheriff  or  other  oflScer  shall  take  any  obligation,  for  any  cause  afore- 
said, or  by  color  of  their  office,  but  only  to  themselves,  and  by  the 
name  of  their  office,  and  upon  condition  written,  that  the  prisoner 
named  therein  shall  appear  at  the  day  and  place  required  in  the 
process  ;  and  if  any  sheriff  or  other  officer  take  any  obligation  in  other 
form,  bj  color  of  their  office,  it  shall  be  void."  Though  the  statute 
speaks  only  of  an  obligation,  yet  it  has  been  long  settled,  under  the 
statute  of  23  Hen.  VI.,  of  which  our  act  is  a  copy,  that  a  promise 
to  save  harmless  is  equally  within  the  statute.'^  The  plaintiff  in  this 
case,  as  it  appeared  upon  the  trial,  had  no  right  of  property  in  the 
note.  He  was  not  the  legal  holder,  because  the  assignment  to  him 
was  a  nullity ;  and  he  had  no  more  right  to  sue  the  defendants  than 
if  the  name  of  the  payee  had  been  forged.  To  give  effect  to  such 
contracts  would  lead  to  the  greatest  abuse  and  oppression,  and  would 
be  suffering  the  provision  of  a  very  beneficial  statute  to  be  eluded. 
Motion  to  set  aside  the  nonsuit  ought  to  be  denied. 

Motion  denied.^ 

I  Laws,  vol.  I.  p.  210.  2  lo  Co.  101  b. 

'  To  the  same  effect  are  Bullock  v.  Dodds,  2  B.  &  Aid.  258 ;  Gaither  v.  Farmers 
Bank,  1  Pet.  37 ;  Nichols  v.  Fearson,  7  Pet.  103,  106 ;  Freeman  v.  Brittin,  2  Harr 
191  {semble);  Caswell  v.  Central  R.  K.  50  Ga.  70  (semble);  Lloyd  v.  Keach,  2  Conn 
175  {semble)  ;  Bates  v.  Butler,  46  Me.  387  (semble)  ;  Gay  u.  Kingsley,  11  All.  345 
Adams  v.  Rowan,  16  Miss.  624;  Newman  v.  Williams,  29  Miss.  212;  Lowes  v.  Maz- 
zaredo,  infra,  473 ;  in  which  cases  the  transfer  was  absolutely  void  for  illegality 
See,  however^  Nat.  Pemberton  Bank  v.  Porter,  125  Mass.  '333,  where  the  court  held 
that  a  national  bank  which  had  purchased  a  note  might  maintain  an  action  thereon 
against  prior  parties,  even  though  the  bank  might  be  prohibited  by  law  from  acquir- 
ing any  legal  title  to  or  beneficial  interest  in  the  note.  In  City  Bank  a.  Perkins,  29 
N.  Y.  554,  it  was  even  held  that  the  transfer  of  a  note  by  an  unauthorized  agent  would 
enable  a  transferee  to  sue  upon  the  note  unless  the  principal  asserted  his  claim.  It 
seems  unnecessary  to  add  that  neither  of  these  cases  can  be  supported  upon  any 
principle  either  of  the  common  law  or  the  law  merchant.  And  the  dieta  in  Collier 
i,.  Nevill,  3  Dev.  30,  Ray  v.  McMillan,  2  Jones  (N.  Ca.)  277,  Cowles  v.  McVickar, 
3  Wis.  725,  and  the  decisions  in  Lee  v.  Ware,  1  Hill  (S.  Ca.)  313,  Street  «.  Waugh, 
48  Vt.  298,  seem  equally  open  to  criticism. 

Where,  however,  the  transfer,  although  unlawful,  yet  passes  the  title,  e.  g.,  a 
transfer  on  Sunday,  the  transferee  may  sue  prior  parties  to  the  paper,  although  he 
could  maintain  no  action  against  his  transferrer  either  on  the  paper  or  to  recover 
his  money  paid.  Benson  v.  Drake,  55  Me.  555,  is  contra  ;  but  it  is  believed  that  this 
case  will  not  be  generally  followed.  —  Ed. 
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ASA  A.  PROUTT  v.  DWIGHT  ROBERTS. 

Ik  the  Supreme  JtrciciAL  Coxjet,  Massachusetts,  Septembeb 

Teem,  1850. 

[Reported  in  6  Cushing,  19.] 

This  was  an  action  of  assumpsit  on  a  promissory  note  signed  by  the 
defendant,  payable  to  Daniel  Whitney  or  order,  on  demand,  and  in- 
dorsed by  "Whitney.  The  note  was  dated  on  the  12th  of  August,  1849, 
and  was  put  in  suit  on  the  22d  of  October  following. 

The  defendant  pleaded  tlie  general  issue,  and  offered  evidence  to 
prove  that  the  note  declared  on  was  still  the  property  of  Daniel  Whit- 
ney, the  payee,  and  was  never  legally  transferred  by  him,  but  was  got 
out  of  his  possession  by  false  and  fraudulent  pretences,  by  Hart  and 
P^rbes,  who  represented  that  they  had  1700  deposited  in  the  savings- 
bank  in  Greenfield,  which  they  would  draw  out  and  loan  to  him,  if  he 
would  give  them  the  note,  by  means  of  which  pretences  they  got  pos- 
session of  the  same  ;  that  these  representations  were  false  ;  that  Hart 
and  Forbes  had  not  and  never  had  any  money  deposited  in  the  sav- 
ings-bank ;  that  the  plaintiff,  at  the  time  he  got  possession  of  the 
note,  knew  that  the  same  was  thus  fraudulently  obtained  from  Whit- 
ney ;  and  that  he  obtained  it  for  a  small  consideration,  much  less  than 
half  the  sum  for  which  it  was  given. 

The  presiding  judge,  Mellen,  J.,  ruled  that  the  above  facts,  if 
proved,  would  not  constitute  a  defence  in  behalf  of  the  defendant. 
A  verdict  was  thereupon  rendered  for  the  plaintiff,  and  the  defendant 
excepted. 

G.  Grennell,  for  the  defendant,  cited  Whitwell  v.  Vincent,  4  Pick. 
449;  McKenzie  v.  McRae,  8  Porter,  70;  Thurston  v.  Blanchard,  22 
Pick.  18  ;  Stevens  v.  Austin,  1  Met.  557  ;  Ash  v.  Putnam,  1  Hill,  302. 

Q.  T.  Davis,  for  the  plaintiff. 

Bt  the  Couet.  The  directions  we  think  were  right :  the  plaintiff 
proved  a  legal  title  to  the  note,  and  the  facts  proposed  to  be  proved 
by  the  defendant  could  afford  him  no  ground  of  defence.  It  was  no 
fraud  upon  the  defendant ;  he  was  called  upon  to  pay  only  what  he 
had  undertaken  to  pay ;  and  payment  to  the  plaintiff  would  be  a  good 
discharge.^  Judgment  on  the  verdict."^ 

1  Knights  V.  Putnam,  3  Pick.  184. 

2  Carrier  v.  Sears,  4  All.  336 ;  Tolman  ».  Gibson,  1  Hall,  308 ;  Houghton  v. 
McAuUfEe,  26  How.  Pr.  270 ;  Brown  v.  Penfleld,  36  N.  Y.  473,  accord.  —  Ed. 
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Mode  of  Transfer —  (^continued'). 
(c)  Conflict  of  Laws. 

DE  LA  CHAUMETTE  v.   THE  BANK  OF  ENGLAND. 

In  the  King's  Bench,  Mat  6,  1831. 

[Reported  in  2  Barnewall  ^  Adolphus,  385.] 

Teover  for  a  bank-note.  Plea,  not  guilty.  At  the  trial  before 
Lord  Tenterden,  C.  J.,  at  the  London  sittings  after  Michaelmas  term, 
1829,  the  jury  found  a  special  verdict,  setting  out  the  following  facts : 
One  George  Haselton,  on  the  28th  of  February,  1826,  was  lawfully 
possessed  of  the  bank-note  in  the  declaration  mentioned  ;  and,  whilst 
he  was  so  possessed  thereof,  some  person  or  persons  to  the  jurors  un- 
known, on  the  day  and  year  last  aforesaid,  feloniously  stole,  took,  and 
carried  away  the  same  from  the  said  George  Haselton.  The  said 
Bank  of  England  note  afterwards  was  in  the  hands  of  M.  Emerigue, 
a  money-changer  of  respectability,  and  of  great  business  at  Paris,  in 
the  kingdom  of  France.  Messrs.  Odier  &  Co.,  bankers  at  Paris,  being 
desirous  of  making  a  remittance  of  English  money  from  Paris  to  the 
plaintiff,  L.  A.  De  la  Chauraette  (who  then  resided  and  carried  on  the 
trade  of  a  merchant  in  London,  and  to  whom  Odier  &  Co.  were  then 
indebted  in  respect  of  transactions  in  business  between  them,  in  the 
sum  of  £1700)  afterwards,  on  the  21st  day  of  May,  1827,  purchased 
from  the  said  M.  Emerigue  for  that  purpose,  among  other  English 
money,  the  said  bank  note,  in  the  usual  course  of  business,  and  for  a 
valuable  consideration,  computed  at  the  then  rate  of  exchange  between 
Paris  and  London.  Odier  &  Co.  afterwards,  on  the  22d  day  of  May 
in  the  same  year,  in  the  regular  course  of  business,  remitted,  on  the 
general  account,  the  sum  of  £1008  in  English  money  and  bank-notes, 
whereof  the  bank-note,  so  purchased  as  aforesaid,  was  one,  from  Paris 
to  L.  A.  De  la  Chaumette,  then  being  in  London,  who  received  into 
possession  the  last-mentioned  Bank  of  England  note,  and  retained  the 
same  in  his  possession  from  thence  continually,  until  and  at  the  time 
of  the  conversion  and  disposal  of  the  same,  hereafter  mentioned.  At 
the  respective  times  of  the  aforesaid  purchase  and  remittance,  it  was 
the  practice  for  persons  travelling  from  this  country  into  France  to 
take,  for  the  purpose  of  paying  their  expenses,  bank-notes ;  and  for 
persons  residing  or  domiciled  in  France  to  receive  the  same  in  pay- 
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ment.  At  the  respective  times  of  the  aforesaid  purchase  and  remit- 
tance, it  was  also  the  usual  practice  in  Paris  for  bankers  or  other  per- 
sons to  make  remittances  from  Paris  to  persons  residing  in  England, 
in  English  money  and  bank-notes ;  and,  for  the  purpose  of  making 
such  remittances,  to  purchase  of  the  money-changers  in  Paris,  at  the 
rate  of  exchange  between  Paris  and  London  for  the  time  being,  Eng- 
lish money  and  bank-notes.  After  the  bank-note  in  the  declaration 
mentioned  had  been  so  remitted  as  aforesaid,  and  the  said  L.  A.  De  la 
Chaumette  had  thereupon  become  possessed  of  the  same  in  manner 
aforesaid,  the  said  governor  and  company,  at  the  request  and  instance 
of  the  said  George  Haselton,  converted  and  disposed  of  the  same  to 
their  own  use. 

The  case  was  now  argued  by 

Piatt,  for  the  plaintiff.  The  general  rule  as  to  a  bill  or  note  assign- 
able by  delivery,  and  lost  by  theft  or  accident,  is  that  the  thief  or 
finder  may  confer  a  title  by  transferring  it  (though  if  it  be  assignable 
by  indorsement  he  cannot).  Miller  v.  Race,  Grant  v.  Vaughan,  Pea- 
cock V.  Rhodes.  And  the  transferee  has  a  good  title  to  it,  provided  it 
came  into  his  possession  bona  fide,  and  for  a  valuable  consideration. 
Here  it  is  found  that  Odier  &  Co.  took  the  promissory  note  in  the 
ordinary  course  of  transfer.  [Paekb,  J.  It  is  not  found  that  the 
promissory  note  was  transferred  in  France.  That  is  not  disputed.] 
(He  was  then  stopped  by  the  court.) 

Follett,  contra.  The  rule  relied  upon  applies  to  negotiable  instru- 
ments. If  this  was  a  negotiable  instrument  in  France,  and  the  plain- 
tiff gave  value  for  it,  he  might  sue  on  it,  notwithstanding  the  fact  of 
its  having  been  stolen.  If  it  was  not  a  negotiable  instrument  there, 
but  a  mere  chattel  or  security,  like  a  bond  or  note  not  negotiable,  no 
property  passed  by  the  delivery;  but  it  remains  in  Haselton,  from 
whom  it  was  stolen,  because  the  property  in  such  a  chattel  is  not 
altered,  except  by  sale  in  market  overt.  Now  a  promissory  note  is 
not  negotiable  by  the  custom  of  merchants,  but  was  made  so  in  this 
country  by  the  statute  of  3  &  4  Anne,  c.  9.  The  question  here  is 
not  whether  that  statute  applies  to  render  notes  made  in  a  foreign 
country  transferable  in  England  when  indorsed  in  this  country,  as  in 
Milne  v.  Graham,  Bently  v.  Northouse ;  but  whether  a  promissory 
note  made  in  this  country  and  indorsed  or  delivered  abroad  passes  by 
such  indorsement  or  delivery.  Before  the  statute  of  Anne,  a  promis- 
sory note  was  only  evidence  of  a  debt,  and  not  a  negotiable  security. 
Buller  V.  Cripps.  It  was  not  transferable  by  indorsement  or  delivery. 
The  preamble  of  the  statute  of  Anne  shows  that  that  was  the  state  of 
the  law.  That  statute  makes  promissory  notes  negotiable  in  England, 
in  the  same  manner  as  inland  bills  of  exchange.    It  therefore  makes 


356  DB   LA   CHAUMETTB   V.   BANK   OF   ENGLAND.      [CHAP.  IV. 

them  transferable  by  indorsement  in  England ;  but  in  France,  or  any- 
other  country,  a  promissory  note  would  continue  what  it  was  before 
the  statute,  a  mere  chattel.  In  Carr  v.  Shaw,^  the  court  intimated  a 
strong  opinion  that  the  statute  did  not  apply  to  foreign  bills.  In 
Milne  v.  Graham  and  in  Bentley  v.  Northouse,  a  foreign  note  was 
held  to  be  negotiable  in  England  by  indorsement,  because  the  statute 
made  all  promissory  notes  transferable  in  England.  But  the  act  did 
not,  and  could  not,  make  them  transferable  in  a  foreign  country.  It 
is  not  found  what  the  law  of  Prance  is ;  and,  in  the  absence  of  proof 
to  the  contrary,  which  the  plaintiff  ought  to  have  given,  it  may  be 
assumed  that  the  law  of  France  does  not  authorize  the  transfer  of  a 
promissory  note  by  indorsement  or  delivery. 

Lord  Tenteedeh",  C.  J.  An  inland  bill  of  exchange  was  transfer- 
able here  before  the  statute  of  Anne,  by  the  custom  of  merchants, 
which  was  part  of  the  common  law  introduced  into  this  country,  in 
consequence  of  the  practice  in  other  countries.  If  an  inland  bill  of 
exchange,  drawn  and  accepted  in  England,  gets  to  Paris,  it  is  un- 
doubtedly negotiable  there  by  the  custom  of  merchants ;  and,  if  so, 
what  is  the  effect  of  the  statute  of  Anne  as  to  promissory  notes?  It 
expressly  recites  that  it  was  passed  to  the  intent  to  encourage  trade 
and  commerce,  which  would  be  much  advanced,  if  such  notes  should 
have  the  same  effect  as  inland  bills  of  exchange,  and  should  be  nego- 
tiated in  like  manner.  The  object  clearly  was  to  make  promissory 
notes  negotiable  like  English  bills.  If,  therefore,  English  bills  of 
exchange  were  negotiable  when  abroad,  these  notes  ought  to  be  so 
likewise,  in  order  to  satisfy  the  intention  of  the  legislature  ;  and  I 
find  nothing  in  the  enacting  part  of  the  statute  to  restrain  their  nego- 
tiability to  England.  A  note  payable  to  bearer,  therefore,  is  transfer- 
able abroad,  just  as  an  English  bill  of  exchange  drawn  in  England,  and 
remitted  to  a  foreign  country,  would  be.  It  may  be  true  that  great 
injury  has  been  suffered  of  late  by  the  facility  enjoyed  of  sending 
stolen  notes  abroad ;  but,  on  the  other  hand,  the  negotiability  of  Eng- 
lish notes  in  foreign  countries  is  a  great  convenience,  as  it  saves  the 
necessity  of  carrying  abroad  specie.  The  judgment  of  the  court  must 
be  for  the  plaintiff. 

LiTTLBDALE,  J.  The  Statute  makes  promissory  notes  transferable 
in  the  same  manner  as  inland  bills  of  exchange ;  and  it  seems  to  me, 
therefore,  that  it  makes  them  transferable  in  a  foreign  country  in  the 
same  manner  as  inland  bills  undoubtedly  are  by  the  custom  of  mer- 
chants. It  follows  that,  since  the  statute,  a  note  made  in  England, 
assignable  by  delivery,  will  pass  as  currency  abroad  as  well  as  here. 

1  B.  K.  H.  89  G.  3.    Bayley  on  Bills,  5th  ed.,  p.  26. 
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Parke,  J.  The  question  is,  whether  the  plaintiff  had  the  legal 
interest  in  this  promissory  note ;  and  I  have  not  the  least  doubt  that 
he  had  by  the  express  words  of  the  statute  of  Anne.  That  statute 
enacts  that  all  notes  in  writing,  whereby  any  person  promises  to  pay 
to  any  other  person  or  persons,  his,  her,  or  their  order,  or  unto  bearer, 
any  sum  of  money  mentioned  in  such  note,  shall  be  construed  to  be 
by  virtue  thereof  due  and  payable  to  any  such  person  to  whom  the 
same  is  made  payable,  and  also  every  such  note  shall  be  assignable  or 
indorsable  over  in  the  same  manner  as  inland  bills  of  exchange  are  or 
may  be,  according  to  the  custom  of  merchants.  Here,  therefore,  who- 
ever was  the  bearer  of  the  note  may  sue,  unless  it  be  shown  that  the 
note  was  not  obtained  bona  fide,  and  for  valuable  consideration.  It 
was  so  obtained  here;  and  it  comes,  therefore,  within  the  express 
words  of  the  statute.  A  holder  of  an  inland  bill,  indorsed  to  him  in 
France,  would  undoubtedly  be  entitled  to  recpver  on  it.  If  the  effect 
of  the  statute  were  to  make  promissory  notes  transferable  in  England 
only,  the  circulation  of  such  notes  as  this  would  be  much  impeded,  for 
the  property  in  a  bank-note  (remitted  to  a  foreign  country)  would 
always  remain  in  that  person  who  was  the  last  bearer  in  England  ; 
and  it  might  be  extremely  difficult  to  say  who  he  was.  I  think  that 
this  note  was  transferable  in  France  by  delivery ;  and  it  is  very  bene- 
ficial to  the  bank  that  that  should  be  so,  for  it  is  their  interest  that 
their  notes  should  have  the  most  extensive  circulation. 

Patteson,  J.  The  question  between  the  parties  is  reduced  to  this, 
whether  a  note  made  in  England  can  be  transferred  in  a  foreign 
country.  There  is  no  limitation  in  this  respect  by  the  statute  of 
Anne,  for  notes  are  made  transferable  in  the  same  manner  as  inland 
bills  of  exchange.  And  as  an  inland  bill  of  exchange  (remitted  to  a 
foreign  country)  would  be  negotiable  by  the  custom  of  merchants,  it 
follows  that  promissory  notes  are  so  by  the  statute. 

Judgment  for  the  plaintiff } 

1  Robertson  ».  Burdekin  (Court  of  Session),  6  D.  17  ;  1  Ross,  L.  C.  812,  ».  c. ; 
President  v.  Minor,  17  Miss.  544  (semble) ;  Foster  v.  Simmons,  40  Miss.  585  (semble) ; 
Grace  v.  Hannah,  6  Jones  (N.  Ca.),  94;  Leake  u.  Gilchrist,  2  Dev.  73;  Reddick  ». 
Jones,  6  Ired.  107,  accord.  —  Ed. 
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TRIMBEY  V.  VIGNIER. 
In  the  Common  Pleas,  June  9,  1834. 

[Reported  in  1  Bingham,  New  Cases,  151.] 

This  action  was  brought  in  February,  1833,  by  the  plaintiff,  an 
Englishman,  resident  in  London,  as  holder,  ag.ainst  the  defendant  as 
the  maker  of  two  promissory  notes  (one  for  610  francs,  the  other  for 
800),  in  the  following  form  :  — 

"  A  la  fin  Decembre  prochain  je  payerai  fi,  I'ordre  de  M.  Burillon  la 
Bomme  de  six  cents  dix  francs  valeur  en  marchandize. 

"Paris,  le  10  Juillet,  1829. 
"  B.  P.  610  francs.  "  E  Yignike, 

"  Rue  St.  Denis,  193." 

Indorsed, 

"  Payez  a  M.  Durant  valeur  en  compte. 
Paris,  le  30  Juillet,  1829.  "  P.  Bueillon. 

"  Je  garantis  S,  M.  Durant  le  protet  et  la  d^nonciation  du  present 
billet,  comme  s'il  avait  6t6  fait,  le  dispensant  de  ces  formalites. 

"  Paris,  le  deux  Janvier,  1830. 

"  P.  BtTRILLON. 
"  P.  DUEANT." 

At  the  trial,  before  Bosanquet,  J.,  the  plaintiff  produced  the  notes, 
which  were  on  unstamped  paper,  and  proved  the  handwriting  of  the 
respective  parties,  and  the  value  of  the  notes  in  English  currency. 

The  defendant  then  called  a  witness,  who  stated  himself  to  be  an 
avocat,  and  that  he  had  practised  as  such  upwards  of  twenty  years, 
and  was  then  attached  in  that  capacity  to  the  French  consulate  in 
London  ;  that  he  was  conversant  with  the  laws  of  France ;  that,  by 
the  law  of  France,  a  protest  must  always  be  made,  and  that  no  action 
could  be  maintained  upon  promissory  notes  and  bills  of  exchange  unless 
they  were  protested ;  that  the  indorsement  to  the  plaintiff  being  in  blank, 
and  not  accoi'ding  to  the  formalities  required  by  the  Code  de  Com- 
merce, articles  136-138,  was  invalid,  and  passed  no  interest  to  the 
holder.  In  support  of  that  statement,  the  articles  in  the  Code  de  Com- 
merce above  referred  to  were  read  and  translated  to  the  jury.  By  136, 
"  La  propriety  d'une  lettre  de  change  se  transmet  par  la  voie  de  I'en- 
dossement;"  137,  "  L'endossement  est  dat6.  II  exprime  la  valeur 
fournie.  II  6nonce  le  nom  de  celui  a  I'ordre  de  qui  il  est  passe ; " 
138,  "  Si  l'endossement  n'est  pas  conforme  aux  dispositions  de  Particle 
precedent,  il  n'op^re  pas  le  transport,  11  n'est  qu'une  procuration." 
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It  was  also  proved  that,  at  the  time  the  action  was  brought,  the  de- 
fendant was  domiciled  and  carried  on  business  in  London  ;  but,  at  the 
time  when  the  notes  respectively  were  drawn  and  fell  due,  the  maker 
and  indorser  thereof  were  all  resident  in  France,  and  French  subjects. 

The  jury  found,  in  reply  to  the  inquiries  of  the  learned  Jutlge,  that 
the  defendant  was  living  in  France  at  the  time  when  the  notes  were 
drawn,  and  when  they  fell  due  ;  that  Durant,  the  indorser,  was  also  a 
resident  in  Paris  at  the  same  time  ;  that,  according  to  the  laws  of 
France,  the  indorsement  was  invalid,  and  that  a  protest  was  necessary. 
On  that  finding,  the  learned  Judge  directed  a  verdict  to  be  entered  for 
the  defendant,  reserving  all  questions  of  law ;  and  such  verdict  was 
entered  accordingly,  with  leave  to  move  to  enter  a  verdict  for  the 
plaintiff  on  the  points  reserved. 

Subsequently  to  the  verdict,  by  leave  of  the  court,  and  with  consent 
of  the  parties,  it  was  given  in  evidence  that  the  plaintiff  was  in  Eng- 
land when  he  received  the  bills. 

In  the  following  term,  Taddy.,  Serjt.,  moved  to  set  aside  the  verdict 
on  the  following  grounds  :  — 

First,  That,  admitting  the  law  of  France  to  be  as  stated,  it  could 
not  govern  the  right  of  parties  resident  in  England  ;  the  requisites 
of  the  code  relied  upon  by  the  defendant  being  merely  municipal 
regulations. 

Secondly,  That  the  law  of  France  was  misrepresented  by  the  de- 
fendant's witnesses. 

The  court  thereupon  granted  a  rule  calling  on  the  defendant  to  show 
cause  why  the  verdict  should  not  be  entered  for  the  plaintiff,  or  why 
there  should  not  be  a  new  trial ;  and  directed  that,  before  cause  was 
shown,  the  opinion  of  French  advocates  should  be  obtained  as  to  the 
law  of  France  upon  the  points  at  issue. 

Upon  the  rule  coming  on  for  argument,  the  court  directed  the  cir- 
cumstances to  be  set  forth  in  a  special  case,  and  that  it  should  contain 
any  opinions  of  French  advocates  which  had  been  taken  on  either  side 
up  to  that  period. 

The  opinion  obtained  by  the  plaintiff  as  to  the  indorsement  in 
blank  —  the  only  point  on  which  the  court  pronounced  judgment  — 
was  as  follows  :  — 

"  This  circumstance  was  no  obstacle  to  Mr.  Trimbey's  right  of  action, 
for  the  138th  article  of  the  Code  de  Commerce  thus  expressed  :  '  If 
the  indorsement  is  not  conformable  to  the  requisition  of  the  pre- 
ceding article,  it  does  not  operate  as  a  transfer  of  interest,  but  only 
as  a  procuration,'  is  only  available  on  behalf  of  the  party  making 
the  indorsement  in  blank  against  the  immediate  holder  under  such 
indorsement.      If,  however,    the    holder   under  an    indorsement   in 
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blank  does  not  proceed  against  the  party  immediately  indorsing  to 
him,  but  against  the  maker  of  the  note,  or  against  the  parties  who 
have  made  regular  indorsements,  neither  the  maker  nor  such  parties 
can  avail  themselves  of  the  provision  of  the  138th  article  of  the  code. 
Upon  this  point  the  jury  has  been  completely  led  into  error. 

"  Paris,  the  21st  of  May,  1833.  Blanchet." 

An  opinion  had  been  obtained  by  the  defendant  prior  to  the  period 
when  the  rule  tiisi  came  on  for  argument,  which,  as  to  the  indorse- 
ment in  blank,  was  as  follows  :  — 

"  There  is  no  doubt  that,  according  to  the  French  law,  an  indorse- 
ment in  blank  is  insuiBcient  to  transmit  regularly  the  property  in  a 
bill  of  exchange  or  promissory  note.  The  Code  de  Commerce  is  pre- 
cise on  this  point.  Art.  137  says  :  '  The  indorsement  is  dated  ;  it 
expresses  the  value  given  for  it,  and  states  the  name  of  him  to  whose 
order  it  is  passed.'  The  art.  138  adds :  '  If  the  indorsement  is  not 
conformable  to  the  preceding  article,  it  does  not  operate  as  a  transfer, — 
it  is  only  a  procuration.' 

«  Paris,  the  21st  of  October,  1833.  Vbrvoort." 

The  various  authorities  in  the  French  law  as  to  indorsement,  which 
were  relied  upon  in  favor  of  the  defendant,  are  to  be  found  in  the 
Code  de  Commerce,  arts.  136-139,  and  art.  110. 

The  questions  for  the  opinion  of  the  court  were  :  — 

First,  If  the  correct  construction  of  the  terms  of  the  Code  de  Com- 
merce which  apply  to  the  circumstances  in  this  action  were  such  as  to 
prevent  the  plaintiff  from  enforcing  payment  against  the  defendant  in 
the  courts  of  France,  would  the  law  of  France  govern  the  rights  of 
the  parties  under  the  circumstances  of  this  case  ? 

Secondly,  If  the  decision  of  this  case  were  to  depend  upon  the  terms 
of  the  Code  de  Commerce,  then  the  court  was  to  say  how  far  the 
articles  of  the  code  relied  upon  by  the  defendant  applied  to  the  cir- 
cumstances of  this  case,  and  whether  a  correct  construction  had  been 
put  upon  such  articles  by  the  evidence  and  opinions  produced  by  the 
respective  parties. 

If  the  court  should  be  of  opinion  that,  under  the  circumstances,  the 
plaintiff  ought  to  have  recovered,  then  a  verdict  was  to  be  entered  for 
him ;  if  not,  the  verdict  for  the  defendant  was  to  stand, 

The  case  was  argued  in  Easter  term. 

Toddy,  Serjt.,  for  the  plaintiff.  Admitting,  for  the  sake  of  argu- 
ment, that  Trimbey  could  not  have  sued  the  defendant  in  the  French 
courts,  because  Durant's  indorsement  is  not  conformable  to  the  137th 
article  of  the  Code  de  Commerce,  he  may  nevertheless  sue  in  the 
English  courts,  where  an  indorsement  in  blank  operates  ^s  a  complete 
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transfer.  The  interpretation  of  a  contract  is  governed  by  the  law  of 
the  country  in  which  the  contract  is  made ;  but  the  judicial  procedure 
applicable  to  it  depends  on  the  law  of  the  country  in  which  the  acticin 
is  brought.  Huberus  de  Conflictu  Legura,  tit.  3,  §  7  :  "  Receptum  est 
optimd  ratione,  ut  in  ordinandis  judiciis,  loci  consuetudo  ubi  agitur, 
etsi  de  negotio  alibi  celebrato,  spectetur,  ut  docet  Sandius,  lib.  1,  tit. 
12,  def.  5,  ubi  tradit,  etiam  in  executione  sententise  alibi  latse,  servari 
jus  loci  in  quo  fit  executio,  non  ubi  res  judicata  est."  De  la  Vega  v. 
Vianna,^  British  Linen  Company  v.  Druramond,^  Williams  v.  Jones," 
Wynne  v.  Jackson,*  Shaw  v.  Harvey,'  Doe  v.  Vardill."  And  the 
objection  taken  on  the  part  of  the  defendant  does  not  apply  ad  valorem 
contractus,  but  ad  modum  actionis  instituendce. 

Stephen,  Serjt.,  for  the  defendant.  The  objection  applies  ad  valorem 
contractus,  and  not  ad  modum  actionis  instituendce;  for,  Lf  the  in- 
dorsement be  not  in  conformity  with  the  French  code,  no  interest 
passes  to  the  holder,  and  consequently  there  is  no  contract  between 
him  and  the  maker.  To  ascertain  whether  there  be  any  contract  or 
not  between  the  parties,  we  must  resort  to  the  law  of  the  country 
where  the  contract  was  made.  Lacon  v.  Higgins,''  Dalrymple  v.  Dal- 
rymple.'  So,  for  the  construction  of  the  contract,  Talleyrand  v. 
Boulanger;°  and  the  right  of  action  upon  it.  Burrows  v.  Jemiuo,^" 
Ballantine  v.  Golding  (cited  in  Smith  v.  Buchanan),^'  Solomons  v. 
Ross  (cited  in  Folliott  «.  Ogden),^^  Potter  v.  Brown,^^  Clegg  v.  Levy." 
For  the  maker  cannot  be  supposed  to  have  contemplated  that  he 
would  be  subject  to  rights  of  action  according  to  the  law  of  England  ; 
and,  if  the  foreign  law  furnish  the  rule  on  one  point,  it  must  also  fur- 
nish it  on  the  others.  Tenon  v.  Mars,"  Innes  v.  Dunlop."  In  Shaw 
V.  Harvey,  Lord  Tenterden  decided  in  effect  that  the  contract  was  not 
a  foreign  contract.  The  British  Linen  Company  w.  Drummond  is  a 
decision  on  the  Statute  of  Limitations,  which  affects  only  tempns  et 
modum  actionis  ;  and  De  la  Vega  w.  Vianna  turned  on  the  same  dis- 
tinction. The  question,  therefore,  turns  on  the  construction  of  the 
137th  and  138th  articles  of  the  Code  de  Commerce.  Now,  the  138th 
article  is  express  and  without  qualification,  that  an  indorsement  in 
blank  does  not  operate  as  a  transfer  of  the  note ;  and  Pothier,  in  his 
commentary  on  the  article  (4th  vol.,  edit.  Dupin,  1827),  says  that  the 
object  of  the  law  is  to  prevent  fraud  against  the  creditors  of  the 

1  1  B.  &  Adol.  284.  2  10  B.  &  C.  903.  »  13  East,  439. 

*  2  Russ.  361.  6  1  M.  &  M.  527.  6  5  b.  &  C.  438. 

7  1  D.  &  Ry.  N.  P.  38.  '  2  Haggard's  Rep.  58.  »  3  Ves.  447. 

10  2  Str.  733.  ^  1  East,  10.  ^^  1  h.  B1.  131. 

i«  5  East,  124.  "  3  Campb.  166.  «  8  B.  &  C.  638. 
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indorser,  and  cites  Heineccius  to  show  that  an  indorsement  in  blank 
passes  no  property.  It  was  a  mere  procuration,  and  a  procurator  can- 
not sue. 

'Taddy,  in  reply.  TaiUiet,  Manuel  de  Droit  Frangais,  p.  1225,  §§  6,  8, 
in  a  note  to  article  138,  gives  a  different  view  of  the  law  of  France  as 
to  a  blank  indorsement :  "  L'accepteur  ne  peut  se  refuser  au  paiement 
d'une  lettre  de  change,  sous  le  pretexte  que  I'ordre  est  en  blanc.  Les 
endosseurs  et  leur  creanciers  sont  les  seuls  qui  puissent  faire  valoir  ce 
moyen."  "  L'endossement  en  blanc  peut  valoir  autrement  que  comme 
procuration.  II  peut  valoir  comme  titre  propre  et  personnel  au  porteur, 
s'il  est  constant  que  I'effet  endosse  en  blanc  fut  remis  au  porteur  avec 
I'intention  de  la  saisir  du  titre  ;  par  exernple,  pour  lui  servir  de  garantie 
des  valeurs  qu'il  aurait  fournies  au  souscripteur  de  I'effet." 

If  it  can  confer  a  title  on  the  holder,  why  not  a  title  to  sue  also  ? 
For  if  the  indorser  can  transfer  the  property,  the  indorsee  must  have 
the  right  to  obtain  it.  But  indorsement  is  a  mere  formality,  and  not 
of  the  essence  of  the  contract,  and,  therefore,  the  mode  of  proceeding 
upon  it  must  be  determined  by  the  law  of  the  country  in  which  the 
action  is  brought.  Huber,  pp.  538,  540.  Dalrymple  v.  Dalrymple  was 
a  case  concerning  marriage,  which  is  a  status  and  not  a  mere  contract ; 
and  Potter  v.  Brown,  and  most  of  the  other  cases  cited  for  the  defend- 
ant, turned  on  the  law  of  bankruptcy,  in  which  the  courts  here  have 
always  given  effect  to  the  regulations  of  other  countries. 

Cur.  adv.  vult. 

TiNDAL,  C.  J.  The  point  which  has  been  reserved  for  consideration 
in  this  case  is  whether  the  plaintiff,  under  the  circumstances  stated 
in  the  special  case,  is  entitled  to  maintain  this  action  in  an  English 
court  of  law  in  his  own  name  ?  For,  as  to  the  several  other  objections 
which  have  been  raised,  the  view  which  we  have  taken  of  the  ques- 
tion above  adverted  to  renders  it  unnecessary  for  us  to  give  any 
opinion. 

The  promissory  note  was  made  by  the  defendant  in  France  ;  and  it 
was  indorsed  in  blank  by  the  payee  in  that  country,  each  of  the  parties 
—  the  maker  and  the  payee  —  being  at  the  respective  times  of  making 
and  indorsing  the  note  domiciled  in  that  country.  The  first  inquiry, 
therefore,  is  whether  this  action  could  have  been  maintained  by  the 
plaintiff  against  the  defendant  in  the  courts  of  law  in  France. 

Upon  this  point  of  French  law,  the  opinions  of  the  foreign  advocates, 
which  have  been  taken,  by  consent,  since  the  trial  of  the  cause,  appear 
to  be  contradictory ;  but  as  each  of  them  founds  his  opinion  on  the 
Code  de  Commerce,  arts.  137,  138,  we  feel  ourselves  at  liberty  to  refer 
to  the  text  of  that  code,  in  order  to  form  our  own  judgment  on  the 
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point.  And,  upon  reference  thereto,  we  think  the  language  of  the  code 
is  clear  and  express,  that  an  indorsement  in  blank  —  that  is,  without 
containing  the  date,  the  consideration  paid,  or  the  name  of  the  party 
to  whose  order  it  is  passed  —  does  not  operate  as  a  transfer  of  the  note  : 
it  is  but  a  procuration.  And  the  language  of  the  code  being  general, 
and  unrestricted  by  any  expressions  which  confine  its  operation  to 
questions  between  the  indorsee  and  the  indorser  of  the  note,  we  think 
that,  if  an  action  had  been  brought  in  any  of  the  courts  of  law  in 
Fiance  against  the  maker  of  the  note,  it  would  have  been  held  not  to 
be  maintainable  in  the  name  of  the  plaintiff,  but  that  he  should  have 
sued  in  the  name  of  the  last  indorser  by  procuration. 

The  question,  therefore,  becomes  this  ;  Supposing  such  rule  to  pre- 
vail in  the  French  courts  by  the  law  of  that  country,  is  the  same  rule 
to  be  adopted  by  the  English  courts  of  law,  when  the  action  is  brought 
here,  the  law  of  England  applicable  to  the  case  of  a  note  indorsed  in 
blank  in  England  allowing  the  action  to  be  brought  in  the  name  of 
the  holder? 

The  rule  which  applies  to  the  case  of  contracts  made  in  one 
country,  and  put  in  suit  in  the  courts  of  law  of  another  country, 
appears  to  be  this,  that  the  interpretation  of  the  contract  must  be 
governed  by  the  law  of  the  country  where  the  contract  was  made  {lex 
loci  contractlis) ;  the  mode  of  suing,  and  the  time  within  which  the  action 
must  be  brought,  must  be  governed  by  the  law  of  the  country  where 
the  action  is  brought  (in  ordinandis  judiciis,  loci  consuetudo,  iibi 
agitur).  See  Huberi  Prselectiones  Civilis  Juris,  tit.  3,  De  Conflictu 
Legum,  §  7.  This  distinction  has  been  clearly  laid  down  and  adopted 
in  the  late  case  of  De  la  Vega  v.  Vianna.*  See  also  the  case  of  the 
British  Linen  Company  v.  Drummond,^  where  the  different  authorities 
are  brought  together. 

The  question,  therefore,  is  whether  the  law  of  France,  by  which 
the  indorsement  in  blank  does  not  operate  as  a  transfer  of  the  note, 
is  a  rule  which  governs  and  regulates  the  interpretation  of  the  con- 
tract, or  only  relates  to  the  mode  of  instituting  and  conducting  the 
suit :  for,  in  the  former  case,  it  must  be  adopted  by  our  courts ;  in  the 
latter,  it  may  be  altogether  disregarded,  and  the  suit  commenced  in 
the  name  of  the  present  plaintiff. 

And  we  think  the  French  law  on  the  point  above  mentioned  is  the 
law  by  which  the  contract  is  governed,  and  not  the  law  which  regu- 
lates the  mode  of  suing.  If  the  indorsement  has  not  operated  as  a 
transfer,  that  goes  directly  to  the  point  that  there  is  no  contract 
upon  which  the  plaintiff  can  sue.     Indeed,  the  difference  in  the  con- 
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sequences  that  would  follow,  if  the  plaintiff  sues  in  his  own  name,  or 
is  compelled  to  use  the  name  of  the  former  indorser  as  the  plaintiff  by- 
procuration,  would  be  very  great  in  many  respects,  particularly  in  its 
bearing  on  the  law  of  set-off;  and  with  reference  to  those  conse- 
quences, we  think  the  law  of  France  falls  in  with  the  distinction  above 
laid  down,  that  it  is  a  law  which  governs  the  contract  itself,  not  merely 
the  mode  of  suing. 

We  therefore  think  that  our  courts  of  law  must  take  notice  that  the 
plaintiff  could  have  no  right  to  sue  in  his  own  name  upon  the  contract 
in  the  courts  of  the  country  where  such  contract  was  made  ;  and  that 
such  being  the  case  there,  we  must  hold  in  our  courts  that  he  can  have 
no  right  of  suing  here. 

Judgment  for  the  defendant. 


LEBEL  AND  Another  v.  TUCKER. 
In  the  Queen's  Bench,  JSTotembeb  27,  1867. 

\Rej)iirted  in  haw  Reports,  3  Queen's  Bench,  77.] 

Declaeation  that  certain  persons  trading  by  the  style  of  Cresswell, 
Cavernier,  &  Co.,  on  the  29th  of  August,  1866,  by  their  bill  of  ex- 
change directed  to  the  defendant,  required  the  defendant  to  pay  to 
their  order  £1,000,  on  the  15th  of  October  then  next ;  that  the 
defendant  accepted  the  bill,  and  the  said  persons  indorsed  it  to  the 
plaintiffs  ;  but  the  defendant  did  not  pay  the  same. 

Pleas :  5.  That  the  indorsement  was  made  in  France,  and  subject 
to  the  law  of  that  country,  and  the  indorsement  has  not  transferred  to 
the  plaintiffs  a  right  of  suing  on  the  bill  in  their  own  names,  the  in- 
dorsement not  being  conformable  to  the  law  of  France,  whereby 
indorsements  of  bills  of  exchange  must  be  dated,  and  must  express 
the  consideration  or  value  .of  such  indorsement  and  the  name  of  the 
indorsee,  and  whereby  an  indorsement  not  conformable  thereto  does 
not  operate  to  transfer  such  right  of  suit.  7.  Repeating  the  allega- 
tions in  the  fifth  plea,  and  that  the  drawers  indorsed  the  bill  imme- 
diately to  the  plaintiffs,  and  the  plaintiffs  and  the  drawers,  when  the  bill 
was  made  and  indorsed,  were  resident  and  domiciled  in  France,  within 
the  empire  of  Prance,  and  were  respectively  subjects  of  such  empire. 

Replication  to  the  fifth  and  seventh  pleas,  that  the  bill  of  exchange 
was  drawn  in  England,  accepted  in  England,  and  payable  in  England, 
and  the  indorsement  to  the  plaintiffs  was  in  accordance  with  English 
law. 
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Demurrer  to  the  fifth  and  seventh  pleas. 

Demurrer  to  the  replication. 

Nov.  26.  Raymond,  for  the  plaintiffs.  The  facts  appearing  on  the 
record  are,  that  the  bill  was  drawn,  accepted,  and  payable  in  England, 
drawn  by  French  subjects,  and  indorsed  by  them  in  France  to  French 
subjects,  the  indorsement  being  in  blank,  and  therefore  invalid  accord- 
ing to  the  law  of  France.  The  bill  being  drawn,  accepted,  and  pay- 
able in  England,  the  contract  was  altogether  an  English  contract ; 
and  the  domicile  or  nationality  of  the  parties  cannot  affect  it.  The 
action  being  against  the  acceptor,  the  question  is,  what  is  the  contract 
of  the  acceptor?  He  promises  to  pay  to  an  order  valid  according  to 
the  law  of  the  place  of  contract.  The  lex  loci  contractus  must  pre- 
vail, and  the  circumstance  that  the  bill  was  negotiated  in  a  country 
where  a  different  law  as  to  transfer  prevails  cannot  affect  the  original 
contract.  Trimbey  v.  Vignier  in  effect  decides  the  question.  That 
was  the  case  of  a  French  promissory  note,  indorsed  in  blank  in  France, 
and  the  court  held  that  the  law  of  France  must  override  the  whole 
contract.  In  De  la  Chaumette  v.  Bank  of  England,  it  was  held  that 
a  promissory  note  payable  to  bearer  in  England  was  transferable  by 
delivery  in  a  foreign  country ;  and  Lord  Tenterden  observes  in  his 
judgment,  "  If  an  inland  bill  of  exchange,  drawn  and  accepted  in 
England,  gets  to  Paris,  it  is  undoubtedly  negotiable  there  by  the 
custom  of  merchants."  Story,  Conflict  of  Laws,  §  279,  after  observing 
upon  the  different  views  of  foreign  jurists  as  to  which  law  is  to 
govern,  where  the  contracting  parties  are  of  different  nationalities, 
proceeds  :  "  In  the  common  law  of  England  and  America,  all  these 
niceties  are  discarded.  Every  contract,  whether  made  between 
foreigners,  or  between  foreigners  and  citizens,  is  deemed  to  be  governed 
by  the  law  of  the  place  where  it  is  made,  and  is  to  be  executed. 
Hertius^  has  put  a  case,  where  a  contract  made  in  one  country  is 
subject  to  a  condition,  and  the  performance  of  that  condition  takes 
place  in  another  country,  the  laws  of  which  are  different ;  and  the 
question  is,  whether  the  laws  of  the  one  or  those  of  the  other  ought 
to  govern  the  contract.  He  answers,  the  laws  of  the  country  where 
the  contract  was  made,  because  the  condition  when  fulfilled  refers 
back  to  the  time  of  the  contract."  In  §  316  a.  Story  says  :  "  Another 
illustration  of  the  general  doctrine  may  be  derived  from  the  case  of 
negotiable  paper,  as  to  the  binding  obligation  and  effect  of  a  blank 
indorsement."  And  he  then  cites  with  approbation  the  decision  of 
Trimbey  v.  Vignier,  as  being  "  founded  in  the  true  principles  of  inter- 
national jurisprudence  ;  for  it  relates  not  to  the  form  of  the  remedy, 

»  Be  Collis.  Leg.  ».  4,  §  64;  Opusc.  vol.  1.,  torn,  i.,  p.  147,  ed.  1737. 
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but  to  tbe  interpretation  and  obligation  of  the  contract."  Again,  in 
§  317,  Story  says  :  "  Suppose  a  negotiable  note  is  made  in  one  country, 
and  is  payable  there,  and  it  is  afterwards  indorsed  in  another  country, 
and  by  the  law  of  the  former  country  equitable  defences  are  let  in,  in 
favor  of  the  maker,  and  by  the  latter  such  defences  excluded ;  what 
rule  is  to  govern  in  regard  to  the  holder  in  a  suit  against  the  maker  to 
recover  the  amount  upon  the  indorsement  to  him  ?  The  answer  is, 
the  law  of  the  place  where  the  note  was  made  ;  for  there  the  maker 
undertook  to  pay,  and  the  subsequent  negotiation  of  the  note  did  not 
change  his  original  obligation,  duty,  or  rights.  Acceptances  of  bills 
are  governed  by  the  same  principles.  They  are  deemed  contracts  of 
acceptance  in  the  place  where  they  are  made,  and  where  they  are  to 
be  performed."  The  contract,  if  there  is  one,  between  the  indorser 
and  indorsee,  can  have  no  effect  on  the  original  contract  of  the 
acceptor :  it  has,  in  fact,  nothing  to  do  with  the  matter ;  for  there 
may  be  a  transfer  of  the  right  of  suit  without  any  contract  or  lia- 
bility at  all  on  the  part  of  the  transferor,  as  in  the  case  of  an  in- 
dorsement sans  recours,  or  by  an  infant,  or  as  in  the  case  of  Smith  v. 
Johnson. 

Nov.  26  and  27.  Hayes,  Serjt.  {Harrington  with  him),  for  the  de- 
fendant. An  indorsement  is  a  new  contract,  and  is  governed  by  the 
lex  loci  contractus,  and  therefore  must,  in  order  to  be  valid,  have  all 
the  formalities  required  by  the  law  of  the  place  where  it  is  made. 
The  title,  if  acquired  at  all,  is  acquired  in  France,  and  therefore  there 
can  be  no  title,  if  none  is  acquired  by  the  law  of  France.  The  decision 
of  Trimbey  v.  Vignier  was  altogether  independent  of  the  note  being 
French.  It  proceeded  on  the  ground  that  the  contract  of  transfer  by 
indorsement  was  in  France,  and  that  therefore  that  contract  must 
be  governed  by  the  law  of  France.  The  judgment  itself  shows  this ; 
and  it  is  clear  that  Story  so  understands  the  judgment,  for  he  says  in 
the  section  (316  a)  already  cited  from  the  Conflict  of  Laws,  after  stat- 
ing what  is  required  in  France  to  make  an  indorsement  a  valid  trans- 
fer: "Now,  let  us  suppose  a  note  made  in  Paris,  payable  to  the 
order  of  the  payee,  and  he  should  there  indorse  the  same  in  blank, 
without  the  prescribed  formalities,  and  afterwards  the  holder  should 
sue  the  maker  of  the  note  in  another  country,  for  example  in  England, 
where  no  such  formalities  are  prescribed  ;  the  question  would  arise, 
whether  the  holder  could  recover  in  such  a  suit  in  an  English  court 
upon  such  an  indorsement.  It  has  been  held  ttat  he  cannot."  He 
then  cites  Trimbey  v.  Vignier,  and  proceeds  :  "  And  this  decision  seems 
to  be  founded  in  the  true  principles  of  international  jurisprudence  ; 
for  it  relates  not  to  the  form  of  the  remedy,  but  to  the  interpretation 
and  obligation  of  the  contract  created  by  the  indorsement,   which 
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ought  to  be  governed  by  the  law  of  the  place  of  indorsement."  And 
in  Story  on  Bills  of  Exchange,  §  166,  this  section  (316  a)  is  repeated. 
Again,  it  has  been  held  that  an  English  bill  may  be  discharged  by  a 
payment  good  in  the  country  where  made.     Ralli  v.  Dennistoun.^ 

[Lush,  J.,  referred  to  Rothschild  v.  Currie.J 

That  case,  though  to  a  certain  extent  acted  upon  in  Hirschfeld  v. 
Smith,  has  been  questioned,  particularly  by  Story  on  Bills,  §  296. 
Pothier,  Contrat  de  Change,  no.  38,  gives  as  a  reason  for  the  particu- 
larity required  in  an  indorsement  by  the  French  code,  that  it  is  a  fresh 
contract  just  as  the  original  bill ;  and  it  is  clear  that  it  is  a  new  con- 
tract, for  if  the  indorsement  be  general  the  bill  becomes  payable  to 
bearer. 

[Mbllor,  J.  In  Byles  on  Bills,  p.  139,  8th  ed.,  it  is  said,  "  Every 
indorser  of  a  bill  is  in  the  nature  of  a  new  drawer."] 

That  was  the  ground  of  the  decision  in  Allen  v.  Walker.'^ 

[Lush,  J.     But  the  indorser  is  not  the  drawer  of  a  new  bill.J 

The  indorsement  is  a  contract  by  which  a  fresh  person  becomes  a 
party,  and  acquires  a  right  to  sue  on  the  instrument :  though  not  a  new 
bill,  there  is  a  new  contract,  which  therefore  must  be  governed  by 
the  lex  loci. 

[Lush,  J.  See  to  what  results  that  would  lead.  If  the  holder  of  an 
English  bill,  indorsed  generally,  hand  it  over  to  another  for  value  in 
France,  the  latter  could  not,  if  that  argument  is  right,  sue  upon  it 
even  if  he  brought  it  back  to  England;  but,  if  the  same  thing  had 
been  done  in  England,  he  could.J 

In  Story  on  Bills  of  Exchange,  §  131,  the  law  is  thus  laid  down  : 
"  In  respect  to  foreign  bills  of  exchange,  they  are  generally,  as  to  their 
validity,  nature,  interpretation,  and  effects,  governed  by  the  laws  of 
the  State  or  country  where  the  contract  between  the  particular  parties 
has  its  origin.  The  contract  of  the  drawer  is,  as  to  the  form,  the 
nature,  the  obligation,  and  the  effect  thereof,  governed  by  the  law  of 
the  place  where  the  bill  is  drawn,  in  regard  to  the  payee,  and  any 
subsequent  holder.  The  contract  of  the  indorser  is  governed  by  the 
law  of  the  place  where  the  indorsement  is  made,  as  to  his  indorsee, 
and  every  subsequent  holder.  The  contract  of  the  acceptor  is 
governed  by  the  law  of  the  place  of  his  acceptance,  as  to  the  drawer, 
the  payee,  and  every  subsequent  holder,  unless  he  accepts  in  one  place 
payable  in  another  place ;  for  in  the  latter  case  the  law  of  the  place 
where  the  bill  is  payable  will  govern  in  regard  to  the  same  parties. 
So  that  very  different  contracts,  of  very  different  natures,  and  of 
various  obligations,  may  arise  between  different  parties,  under  one 
and  the  same  bill  of  exchange,  according  to  the  place  where  the 
1  6  Ex.  483.  "  2  M.  &  W.  317. 
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particular  transaction  takes  place."  In  France,  most  certainly,  the 
law  is,  that  an  indorsement  to  be  valid  must  be  in  accordance  with 
the  law  of  the  place  where  it  is  made.  Thus,  in  Hirschfeld  v.  Smith, 
a  passage  is  cited  from  Bravard-Veyrieres'  and  Demangeat's  treatise 
on  Commercial  Law,  vol.  3,  tit.  Lettre  de  Change,  p.  33,  which  puts 
the  exact  converse  of  the  present  case,  and  the  authors  say  :  If  a  bill 
of  exchange  is  indorsed  in  London,  although  the  bill  were  drawn  in 
France  and  be  payable  in  France,  recourse  must  be  had  to  the  English 
law  to  ascertain  the  validity  of  the  indorsement  and  to  determine  its 
effects.  In  Allen  v.  Kemble,  in  the  judgment  of  the  Judicial  Com- 
mittee, delivered  by  Lord  Kingsdown,  it  is  put  as  a  proposition  not 
denied,  "that  when  a  bill  is  drawn  generally,  the  liabilities  of  the 
drawer,  acceptor,  and  indorser,  respectively,  must  be  governed  by  the 
laws  of  the  countries  in  which  the  drawing,  acceptance,  and  indorse- 
ment, respectively,  took  place." 

[Lush,  J.  "  Respectively ;  "  that  is,  that  the  liability  of  the  acceptor 
on  his  contract  is  governed  by  the  law  of  the  country  in  which  the 
acceptance  takes  place.] 

Here  the  drawer  and  payee  was  a  Frenchman,  living  in  France  ;  and 
the  bill  is  payable  to  his  order,  not  to  bearer.  The  probability  was, 
therefore,  that  the  bill  would  be  indorsed  in  France  ;  and  the  contract 
is  to  pay  to  an  order  valid  according  to  the  law  of  the  country  where 
the  bill  may  be  negotiated. 

[Lush,  J.  The  interpretation  of  the  contract  cannot  vary  according 
to  the  nationality  of  the  parties  :  it  must  depend  on  the  law  of  the 
place  of  contract.] 

Raymond,  in  reply.  The  action  is  against  the  acceptor  ;  and  the 
single  question  is,  what  was  the  contract  of  the  acceptor  ?  He  ciui 
only  be  taken  to  have  contracted  with  a  view  to  the  law  of  the  country 
which  is  the  place  of  contr.act.  The  passage  cited  from  Story  on  Bills, 
§  181,  is  directly  in  the  plaintiffs  favor  ;  for  he  says  :  "  The  contract 
of  the  acceptor  is  governed  by  the  law  of  the  place  of  his  acceptnnce, 
as  to  the  drawer,  the  payee,  and  every  subsequent  holder."  And  it  is 
quite  immaterial  for  the  present  question  what  the  rights  of  the  in- 
dorsee against  the  indorser  may  be. 

Mblloe,  J.  Although  the  point  raised  is  novel  and  somewhat 
important ;  yet  the  authorities  have  been  so  fully  brought  before  us, 
and  having  had  the  opportunity  for  consideration  since  yesterday,  as 
we  have  really  no  doubt  on  the  subject,  we  think  we  may  proceed  to 
give  judgment  at  once.  The  action  is  brought  by  indorsee  against 
acceptor  ;  and  it  appears  from  the  replication  that  the  bill  was  di-awn, 
accepted,  and  payable  in  England,  and  the  indorsement  was  valid 
according  to  the  law  of  England.     The  question  is,  whether  the  con- 
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tract  of  the  acceptor,  -which  is  to  pay  to  the  order  of  the  drawer, 
amounts  to  a  contract  to  pay  to  any  order  if  valid  by  the  law  of  Eng- 
land ;  and  we  think  that  it  does.  I  abstain  altogether  from  expressing 
any  opinion,  as  it  is  quite  unnecessary  to  do  so,  as  to  what  might  be 
the  effect  of  an  indorsement  of  the  bill  in  blank  in  France,  as  between 
the  indorser  and  any  subsequent  indorsee  in  an  action  against  the 
indorser  himself :  all  we  have  to  determine  is,  whether  the  indorse- 
ment made  according  to  the  law  of  England,  though  made  in  France, 
was  made  according  to  the  contract  of  the  parties,  so  as  to  pass  to  the 
holder  the  right  to  sue  the  acceptor.  It  has  been  said  that  every 
indorser  is  in  the  nature  of  a  new  drawer,  and  no  doubt  he  is  so  for 
some  purposes^  as  against  himself;  and  to  that  extent  there  is  a  new 
contract  created  by  the  indorsement;  but  the  orighial  contract  re- 
mains. Trimbey  v.  Vignier  is  an  authority  in  favor  of  this  view. 
That  was  the  case  of  a  foreign  promissory  note ;  and  the  question 
really  turned  on  whether  an  indorsement  according  to  the  English 
law  enabled  the  holder  to  sue  the  maker  in  England  ;  and  the  court 
held  that  it  did  not,  as  it  was  a  matter  which  went  to  the  interpreta- 
tion of  the  contract,  and  not  merely  to  the  mode  of  instituting  tlie 
suit.  We  have  here  to  interpret  the  contract,  which  was  made  in 
England,  to  be  performed  in  England ;  and  we  are  satisfied  that  the 
indorsement  need  only  be  such  as  the  contract  contemplates.  We 
think  that  the  acceptor  in  a  case  like  the  present  undertakes  to  pay 
to  the  payee  or  his  order  by  an  indorsement  valid  according  to  the 
English  law. 

LrsH,  J.  I  am  of  the  same  opinion.  The  action  is  on  a  bill  drawn, 
accepted,  and  payable  in  England,  and  which  is  therefore  an  inland 
bill ;  and  the  action  is  brought  by  persons  claiming  the  riglit  to  sue  by 
title  derived  frOm  the  drawers  and  payees  according  to  the  English 
law.  The  defence  is  that  the  indorsement  was  made  in  France,  and 
is  not  conformable  to  the  law  of  France,  which  requires  that  the  in- 
dorsement should  bear  a  date,  and  express  the  consideration  for  the 
indorsement  and  the  name  of  the  indorsee.  The  question  is,  is  that 
any  answer  to  an  action  against  the  acceptor  of  an  English  bill  ?  Tlie 
circumstances  are  somewhat  novel,  but  the  principle  applicable  is  not 
novel:  it  existed  before,  and  is  well  established  by  the  decision  in 
Trimbey  v.  Vignier ;  viz.,  that  contracts  must  be  governed  by  the  law 
of  the  country  where  they  are  made.  Now,  the  contract  on  whii-Ii 
the  present  defendant,  the  acceptor,  is  sued,  was  made  in  England. 
The  contract  which  the  drawer  proposes  is  this :  he  says,  "  Pay  a 
certain  sum  at  a  certain  date  to  my  order ; "  the  acceptor  makes  this 
contract  his  own  by  putting  his  name  as  acceptor,  and  his  contract,  if 
expanded  in  words,  is,  "  I  undertake  at  the  maturity  of  the  bill  to  pay 
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to  the  person  who  shall  be  the  holder  under  an  indorsement  from  you, 
the  payee,  made  according  to  the  law-merchant."  How  can  that  con- 
tract of  the  acceptor  be  varied  by  the  circumstance  that  the  indorse- 
ment is  made  in  a  country  whei-e  the  law  is  different  from  the  law  of 
England?  The  bill  retains  its  original  character  :  it  renmins  an  inland 
bill  up  to  the  time  of  its  maturity,  and  is  negotiable  according  to 
English  law  ;  and  by  the  English  law  a  simple  indorsement  in  blank 
transfers  the  right  to  sue  to  the  holder.  This  principle  is  pointedly 
applied  by  the  judgment  in  Trinibey  w.  Vignier.  My  Brother  Hayes 
is  mistaken  in  supposing  that  the  judgment  deals  simpUciter  with  the 
place  of  the  indorsement,  without  reference  to  the  fact  of  the  instru- 
ment itself  being  a  French  note  ;  on  the  contrary,  that  fact  lies  at  the 
very  bottom  of  the  decision.  Thus,  at  the  very  commencement  of  the 
judgment,  Tindal,  C.  J.,  after  saying  that  the  point  reserved  was 
whether  the  plaintiff,  under  the  circumstances  stated  in  the  c:ise,  was 
entitled  to  maintain  the  action  in  an  English  court  of  law  in  his  own 
name,  proceeds :  '•  The  pi'omissory  note  was  made  by  the  defendant 
in  France  ;  and  it  was  indorsed  in  blank  by  the  payee  in  that  country ; 
each  of  the  parties,  the  maker  and  the  payee,  being  at  the  respective 
times  of  making  and  indorsing  the  note  domiciled  in  that  country. 
The  first  inquiry,  therefore,  is,  whether  this  action  could  have  been 
maintained  by  the  plaintiff  against  the  defendant  in  the  courts  of  law 
in  France."  He  then  discusses  what  is  the  law  of  France,  and  comes  to 
the  conclusion  that  the  plaintiff,  the  indorsee,  could  not  have  sued  the 
maker  in  his  own  name  in  the  courts  of  France ;  and  proceeds  :  '•  The 
question,  therefore,  becomes  this :  Supposing  such  rule  to  prevail  in 
the  French  courts  by  the  law  of  that  country,  is  the  same  rule  to  be 
adopted  by  the  English  courts  of  law,  when  the  action  is  brought  here, 
the  law  of  England  applicable  to  the  case  of  a  note  indorsed  in  blank 
in  England  allowing  the  action  to  be  brought  in  the  name  of  the 
holder?  The  rule  which  applies  to  the  case  of  contracts,  made  in  one 
country  and  put  in  suit  in  the  courts  of  law  of  another  country, 
appears  to  be  this :  that  the  interpretation  of  the  contract  must  be 
governed  by  the  law  of  the  country  where  the  contract  was  made 
{lex  loci  contractus) ;  the  mode  of  suing,  and  the  time  within  which  the 
action  must  be  brought,  must  be  governed  by  the  law  of  the  country 
where  the  action  is  brought."  He  then  cites  authorities  for  this  posi- 
tion, and  concludes  :  "  The  question,  therefore,  is,  whether  the  law  of 
France,  by  which  the  indorsement  in  blank  does  not  operate  as  a  trans- 
fer of  the  note,  is  a  rule  which  governs  and  regulates  the  interpretation 
of  the  contract,  or  only  relates  to  the  mode  of  instituting  and  conduct- 
ing the  suit.  .  .  .  And  we  think  the  French  law  on  the  point  above 
mentioned  is  the  law  by  which  the  contract  is  governed,  and  not  the 
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law  which  i-egulates  the  mode  of  suing.  ...  If  the  indorseraent  has 
not  operated  as  a  transfer,  that  goes  directly  to  the  point  that  there  is 
no  contract  upon  which  the  plaintiff  can  sue.  .  .  .  We  think  that  our 
courts  of  law  must  take  notice  that  the  plaintiff  could  have  no  right  to 
sue  in  his  own  name  upon  the  contract  in  the  courts  of  the  country 
where  such  contract  was  made ;  and  that  such  being  the  case  there, 
we  must  hold  in  our  courts  that  he  can  have  no  right  of  suing  here." 
The  judgment,  therefore,  proceeds  on  the  ground  that  the  contract, 
that  is,  the  contract  of  the  maker  of  the  note,  having  been  made  in 
France,  it  must  be  governed  by  the  law  of  France.  So,  here,  the  con- 
tract of  the  acceptor,  having  been  made  in  England,  must  be  governed 
by  the  English  law.  It  would  be  anomalous  to  say  that  a  contract 
made  in  this  country  could  be  affected  by  the  circulation  and  negotia- 
tion in  a  foreign  country  of  the  instrument  by  which  the  contract  is 
constituted.  The  original  contract  cannot  be  varied  by  the  law  of  any 
foreign  country  through  which  the  instrument  passes.  Therefore,  as 
it  seems  clear  to  me,  the  plaintiffs  are  entitled  to  judgment.  It  is  not 
necessary  to  consider  what  would  be  the  effect  of  this  indorsement  as 
against  the  indorser,  if  sued  in  France  :  probably,  the  courts  of  France 
would  hold  that  the  English  law  governed.  All  we  decide  is  that, 
the  acceptor  having  contracted  in  England  to  pay  in  England,  the 
contract  must  be  interpreted  and  governed  by  the  law  of  England, 
and  that  the  plaintiffs  have  acquired  a  right  to  sue. 

Judgment  for  the  plaintiffs} 


BRADLAUGH  v.  DE  RIN. 
In  the  Common  Pleas,  July  6,  1868. 

[Reported  in  Law  Reports,  3  Common  Pleas,  538.] 

In  the  Exchequer  Chambee,  Mat  17,  1870. 

\Reported  in  Law  Reports,  5  Common  Pleas,  473.] 

Declaration  on  three  bills  of  exchange  by  indorsee  against  ac- 
ceptor. 

Pleas,  traversing  the  acceptance  and  the  indorsements. 

The  cause  was  tried  before  Montague  Smith,  J.,  at  the  sittings  in 
London  after  last  Michaelmas  term.  It  appeared  that  the  bills  were 
drawn  in  France  upon  the  defendant  in  England,  and  were  there 
accepted  by  the  defendant.     The  last  indorsement  upon  each  of  the 

1  Everett  v.  Vendryes,  19  N.  Y.  486,  accord.  — 'Ed. 
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bills  was  made  in  France,  and  was  in  blank.  It  was  proved  that  such 
an  indorsement  was  not  valid  by  the  law  of  France,  and  that  it  did 
not  transfer  any  property  in,  or  right  to  sue  upon,  the  bills  according 
to  the  law  of  France  ;  but  only  amounted  to  a  procuration,  and  that 
the  plaintiff  would  not  be  the  proper  person  to  sue  upon  the  bills  in 
France.  It  was  thereupon  contended  on  the  part  of  the  defendant  that, 
the  bill  being  a  French  bill,  the  right  of  an  indorsee  to  sue  upon  it 
could  only  be  created  by  an  indorsement  valid  by  the  law  of  France. 

A  verdict  was  taken  for  the  plaintiff,  subject  to  leave  reserved  for 
the  defendant  to  move  to  enter  the  verdict  for  him. 

Keaiw,  Q.  C,  in  Hilary  term  last,  obtained  a  rule  nisi. 

Lumley.,  in  Trinity  term,  showed  cause.  The  bills,  though  drawn 
abroad,  were  English  bills.  They  were  directed  to  the  drawee  in 
England,  and  were  by  him  accepted  generally  in  England ;  conse- 
quently, an  indorsement  good  according  to  the  English  law  was  suffi- 
cient to  enable  the  indorsee  to  sue  upon  them  here.  The  interpretation 
of  a  contract  is  governed  by  the  place  where  the  contract  is  made: 
the  mode  of  suing  must  be  governed  by  the  law  of  the  country  where 
it  is  sought  to  be  enforced.  In  Trimbey  y.  Vignier,  where  a  promis- 
sory note  was  made  by  the  defendant  in  France,  and  there  indorsed 
in  blank  by  the  payee,  the  maker  and  payee  both  at  the  times  of  mak- 
ing and  indorsing  the  note  being  domiciled  there,  it  was  held  that,  as 
no  action  could  have  been  maintained  upon  the  note  in  the  French 
courts  of  law  in  the  name  of  the  indorsee,  the  indorsement  according 
to  the  law  of  France  operating  as  a  procuration  only,  and  not  as  a 
transfer,  so  no  action  could  be  maintained  by  him  in  our  courts.  But, 
in  Lebel  v.  Tucker,  where  the  bill  was  drawn,  accepted,  and  payable 
in  England,  it  was  held  that  a  blank  indorsement  made  in  France  by  a 
person  domiciled  there  enabled  the  indorsee  to  sue  the  acceptor  in  this 
country.  That  case  would  have  been  exactly  in  point  but  for  the  fact 
that  these  bills  were  drawn  in  France.  But,  for  the  purpose  of  charg- 
ing the  acceptor,  that  fact  makes  no  difference.  In  Story  on  Bills, 
§  131,  it  is  said :  "  In  respect  to  foreign  bills  of  exchange,  they  are 
generally,  as  to  their  validity,  nature,  interpretation,  and  effect,  gov- 
erned by  the  laws  of  the  state  or  country  where  the  contract  between 
the  particular  parties  has  its  origin.  The  contract  of  the  acceptor  is 
governed  by  the  law  of  the  place  of  his  acceptance,  as  to  the  drawer, 
the  payee,  and  every  subsequent  holder,  unless  he  accepts  in  one  place 
payable  in  another  place  ;  for,  in  the  latter  case,  the  law  of  the  place 
where  the  bill  is  payable  will  govern  in  regard  to  the  same  parties." 
In  §  133,  dealing  with  Trimbey  v.  Vignier,  the  learned  author  says : 
"  The  court  on  that  occasion  said  that  the  question  as  to  the  transfer 
was  a  question  of  the  true  interpretation  of   the  contract,  and  was 
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therefore  to  be  governed  by  the  law  of  France,  where  the  contract 
and  indorsement  were  made."  Here,  however,  the  contract  of  the 
acceptor  is  governed  by  the  law  of  the  place  of  acceptance  and  pay- 
ment. Lush,  J.,  in  Lebel  u.  Tucker,  says  :  "  The  judgment  in  Trimbey 
V.  Vignier  proceeds  on  the  ground  that  the  contract,  that  is,  the  con- 
tract of  the  maker  of  the  note,  having  been  made  in  France,  must  be 
governed  by  the  law  of  France.  So,  here,  the  contract  of  the  acceptor, 
having  been  made  in  England,  must  be  governed  by  the  English  law. 
It  would  be  anomalous  to  say  that  a  contract  made  in  this  country 
could  be  affected  by  the  circulation  and  negotiation  in  a  foreign  country 
of  the  instrument  by  which  the  contract  is  constituted.  The  original 
contract  cannot  be  varied  by  the  law  of  any  foreign  country  through 
which  the  instrument  passes."     And  see  Byles  on  Bills,  8th  ed.,  370. 

[WiLLBS,  J.,  referred  to  Hirschfeld  v.  Smith,  where  Erie,  C.  J.,  says  : 
"  As  regards  the  protest  and  notice  of  dishonor,  the  place  where  the 
bill  is  payable  governs."] 

In  Lebel  v.  Tucker,  Lush,  J.,  says :  "  The  contract  of  the  acceptor, 
if  expanded  in  words,  is,  '  I  undertake  at  the  maturity  of  the  bill  to 
pay  the  person  who  shall  be  the  holder  under  an  indorsement  from 
you,  the  payee,  made  according  to  the  law-merchant.'  How  can  that 
contract  of  the  acceptor  be  varied  by  the  circumstance  that  the  in- 
dorsement is  made  in  a  country  where  the  law  is  different  from  the 
law  of  England  ?  The  bill  retains  its  original  character  :  it  remains 
an  inland  bill  up  to  the  time  of  its  maturity,  and  is  negotiable  accord- 
ing to  the  English  law." 

[WiLLES,  J.,  referred  to  Nougier  des  Lettres  de  Change,  vol.  i. 
p.  .864,  §  412.^] 

'  The  passage  referred  to  is  as  follows :  "Le  Code  de  Commerce  contient  une 
Ijcune  qu'il  est  important  de  signaler.  Aucune  de  ses  dispositions  ne  determine  le 
cas  que  Ton  doit  faire,  en  France,  d'effets  ne'gociables  passes  K  I'e'tranger,  et  converts 
d'endossements  conijus  dans  des  formes  particuliferes.  Sur  ce  point,  cependant,  des 
regies  precises  ^talent  indispensables ;  car  d'embarrassantes  questions  peuvent 
s'flever.  Dans  le  silence  de  la  loi,  il  faut  recourir  aux  principes  gene'raux  du  droit  et 
aux  usages  commerciaux.  Une  maxime  domine  toute  la  matifere ;  c'est  celle  qui  dit 
que  Locus  regit  actum.  Quand  il  s'agit  de  manages,  de  testaments,  ou  d'autres 
contrats  fait  en  pays  Strangers,  la  loi  particulifere  du  lieu  rfegle  la  forme  particuliere 
de  I'acte,  qui  est  valable  en  France  pourvu  qu'on  y  retrouve  les  conditions  sub- 
stantielles  et  d'ordre  public.  Pareillement  dans  les  lettres  de  change,  qui  sont  des 
actes  du  droit  des  gens,  il  est  juste  de  faire  I'application  de  cette  maxime,  de  tenir 
compte  des  legislations  ^trangferes,  et  de  les  admettre  avec  leur  formes  spe'eiales, 
lorsque  Ton  y  rencontre  les  caracteres  qui  sont  de  rigueur  chez  nous.  Dans  les 
endossements,  les  formalite's  prescrites  sont  arbitraires,  en  ce  sens  qu'on  pent  lea 
modifier  sans  alte'rer  le  contrat  de  change  et  sans  le  de'truire.  Par  exemple,  la  date 
est  voulue  en  France  ;  dans  certains  lieux,  son  omission  est  autorisee ;  un  endosse- 
ment  Tenant  sans  date  de  I'un  de  ces  lieux,  aurait  cours  et  raleur,  parceque  I'omis- 
sion  n'empgche  pas  le  contrat  de  change,  et  que  I'endossement  n'est  qu'un  mode  de 
cession  ind^pendant  de  la  perfection  de  la  lettre." 
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Keane,  Q.  C,  and  C.  W.  Wood,  in  support  of  the  nile.  If  the  bills 
in  question  had  been  accepted  as  well  as  drawn  in  France,  the  bill 
would  have  been  a  foreign  bill,  and  the  law  of  France  would  govern 
the  case.  Trimbey  v.  Vignier.  Lebel  v.  Tucker,  proceeds  upon  the 
ground  that  the  bill  was  entirely  an  inland  bill,  and  therefore  an  in- 
dorsement valid  according  to  the  law  of  England  was  sufficient  to 
pass  the  property  as  well  as  the  right  to  sue  here.  These  bills,  how- 
ever, thoiigh  accepted  in  England,  must  clearly  be  treated  as  foreign  : 
Byles  on  Bills,  8th  ed.,  379.  The  contract  of  the  acceptor  is  to  pay 
the  bill  to  the  drawer  or  to  one  holding  under  a  legal  indorsement. 
If  these  bills  are  to  be  treated  as  foreign  bills,  the  judgment  of  this 
court  in  Trimbey  v.  Vignier  applies. 

[Montague  Smith,  J.  In  Rothschild  v.  Currie,  the  bill  was  drawn 
in  England,  in  favor  of  the  defendant,  on  a  house  in  Paris,  and  pay- 
able there.  The  defendant  indorsed  it  to  the  plaintiff,  both  being 
domiciled  in  England.  And  the  court  say  that,  as  it  is  a  French  bill, 
they  ought  to  be  guided  by  the  law  of  France.  Here,  the  bills  were 
drawn  in  France,  but  accepted  and  payable  here.  They  are  therefore 
English  bills.] 

In  that  case,  the  question  turned  upon  whether  or  not  there  had 
been  due  notice  of  dishonor.  Here,  the  plaintiff's  title  to  sue,  if  ac- 
quired at  all,  is  acquired  in  France,  and  therefore  he  can  have  no  title, 
if  none  is  acquired  by  the  law  of  France.  In  Story's  Conflict  of 
Laws,  §  316  a,  the  author,  after  stating  what  is  required  in  France  to 
make  an  indorsement  a  valid  transfer,  says:  "Now,  let  us  suppose  a 
note  made  in  Paris,  payable  to  the  order  of  the  payee,  and  he  should 
there  indorse  the  same  in  blank,  without  the  prescribed  formalities, 
and  afterwards  the  holder  should  sue  the  maker  of  the  note  in  an- 
other country,  for  example,  in  England,  where  no  such  formalities  are 
prescribed  :  the  question  would  arise  whether  the  holder  could  recover 
in  such  a  suit  in  an  English  court  upon  such  an  indorsement.  It  has 
been  held  that  he  cannot."  He  then  cites  Trimbey  v.  Vignier,  and 
proceeds  :  "  And  this  decision  seems  to  be  founded  in  the  true  princi- 
ples of  international  jurisprudence ;  for  it  relates  not  to  the  form  of 
the  remedy,  but  to  the  interpretation  and  obligation  of  the  contract 
created  by  the  indorsement,  which  ought  to  be  governed  by  the  law 
of  the  place  of  indorsement."  The  judgment  of  Lush,  J.,  in  Lebel 
V.  Tucker,  properly  understood,  is  in  the  defendant's  favor. 

Cur.  adv.  vuU. 

July  6.  The  judgment  of  Bovill,  C.  J.,  and  Willes,  J.,  was  de- 
livered by 

Willes,  J.  This  was  an  action  by  the  alleged  indorsee  of  a  bill  of 
exchange  drawn  in  France  upon  and  accepted  by  the  defendant  in 
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England,  and  in  France  indorsed  in  blank  to  the  plaintiff,  who  sued 
thereon  in  his  own  name,  and  had  a  verdict,  subject  to  leave,  reserved 
to  enter  a  nonsuit,  upon  the  ground  that,  by  the  law  of  France,  an 
indorsement  in  blank  does  not  transfer  any  property  in  or  right  to  sue 
upon  the  bill,  but  amounts  to  a  procuration  only,  according  to  the  138th 
article  of  the  Code  de  Commerce.  A  rule  was  accordingly  granted  ;  and 
the  question  was  argued  last  term,  before  the  Lord  Chief  Justice,  Mr. 
Justice  Montague  Smith,  and  myself,  when  we  took  time  to  consider. 

Where  a  bill  is  accepted  as  well  as  drawn  in  France,  there,  ac- 
cording to  Trimbey  v.  Vignier,  the  law  of  France  must  prevail,  and 
the  indorsement  in  blank  is  insufficient  to  give  a  right  of  action 
here.  "Where  the  bill  is  drawn  as  well  as  accepted  in  England, 
there,  according  to  Lebel  v.  Tucker,  the  indorsement  in  blank  is  valid 
for  all  purposes  here. 

The  present  is  an  intermediate  case,  the  acceptance  being  Eng- 
lish, but  the  bill  being  a  French  bill  in  its  inception,  and  accord- 
ing to  our  law  considered  foreign  for  the  purpose  of  protest,  so 
that,  without  formal  protest  by  a  notary,  no  action  could  be  main- 
tained against  the  drawer  (see  Byles  on  Bills,  9th  ed.,  209),  as  it  can 
upon  an  inland  bill  upon  simple  presentment  and  notice  of  dishonor. 
And,  as  against  the  drawer,  there  can  be  no  doubt  that  the  general 
rule,  that  the  formalities  of  acts  are  governed  by  the  law  of  the  place 
(locus  regit  actum),  would  apply,  and  that  a  blank  indorsement  was 
therefore  insufficient  to  transfer  the  bill  or  to  give  a  right  of  action. 

The  argument  for  the  plaintiff  was,  in  effect,  that  the  contract  of 
the  acceptor  was  to  pay  to  any  person  holding  the  bill  by  indorsement 
in  the  form  sufficient  by  the  English  law,  and  that  he  was  entitled  and 
liable  to  pay  accordingly. 

On  the  part  of  the  defendant,  it  was  answered  that  the  acceptor  is 
no  doubt  entitled  to  pay  upon  a  blank  indorsement,  because  it  amounts 
to  a  procuration,  at  all  events  until  countermand  and  notice  ;  but  that 
he  can  only  be  liable  to  an  action  either  at  the  suit  of  the  drawer  or  a 
person  claiming  under  the  drawer  by  an  indorsement,  which  as  against 
the  drawer  transfers  the  right  to  the  bill ;  that  his  contract  is  to  p;iy 
the  drawer  or  the  person  to  whom  the  drawer  has  made  a  valid  trans- 
fer of  his  rights ;  that  no  intention  to  make  such  transfer  can  in  this 
case  be  imputed  to  the  drawer;  and  that,  without  such  intention,  the 
mere  writing  of  his  name  is  inoperative.     Marston  v.  Allen. 

Upon  consideration,  the  Lord  Chief  Justice  and  myself  think  the 
arguments  for  the  defendant  must  prevail.  No  authority  was  cited, 
nor  can  we  find  any,  to  show  that  there  may  be  a  partial  indorsement 
of  a  bill  of  exchange.  It  certainly  cannot  be  indorsed  so  as  to  allow 
of  an  action  by  the  indorsee  for  part  of  the  amount,  and  by  the  in- 
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dorser  as  to  the  residue.  The  indorsement  must  be  good  for  the  whole 
or  none.  And  the  same  rule  against  splitting  the  liability  upon  the 
bill  by  a  partial  indorsement  (see  Byles  on  Bills,  9th  ed.,  167)  seems 
equally  to  forbid  an  indorsement  which  shall  be  effectual  to  transfer 
the  right  of  action  against  the  acceptor,  but  not  the  drawer's  right  to 
the  bill  or  any  action  against  him.  The  indorsement  of  a  bill  without 
recourse,  though  it  give  no  right  of  action  against  the  indorser,  does 
transfer  all  his  right  of  action  upon  the  bill,  and  is  therefore  no  excep- 
tion to  this  rule.  It  would  be  anomalous  that,  in  case  of  a  French 
draft,  the  alleged  indorsee  should  be  able  to  sue  in  England  as  upon  a 
transfer  from  the  French  drawer  in  France,  when  the  drawer  is  not 
bound  by  such  indorsement,  and  might  sue  in  his  own  name,  treating 
the  possession  of  the  alleged  indorsee  as  that  of  his  agent. 

The  Lord  Chief  Justice  and  myself  are,  for  these  reasons,  of  opinion 
that  the  case  is  governed  by  Trimbey  v.  Vignier,  and  that  the  rule  for 
a  nonsuit  ought  to  be  made  absolute. 

Montague  Smith,  J.  This  action  is  brought  by  the  holder  against 
the  acceptor  of  a  bill  of  exchange  drawn  in  France  and  accepted  in 
England ;  and  the  question  arises  whether  one  of  the  indorsements  of 
the  bill  made  in  France,  not  in  accordance  with  the  law  of  France, 
but  sufficient  according  to  the  law  of  England,  is  a  good  indorsement 
as  against  the  acceptor.     I  think  it  is. 

The  contract  of  the  acceptor  is  made  here,  and  is  to  be  performed 
here ;  and,  according  to  well-known  principles,  the  contract  of  the 
acceptor  would  be  governed  by  the  law  of  England,  unless  there  is 
something  in  the  nature  of  the  contract  on  a  bill  of  exchange  which 
creates  a  difference.  Now,  the  contract  of  the  acceptor  is  made  with 
the  drawer  to  pay  the  bill  at  maturity  to  him  or  his  payee  or  indorsee 
(as  the  case  may  be),  or  to  the  ultimate  indorsee  or  holder.  The  orig- 
inal contract  to  pay  no  doubt  passes,  by  the  law-merchant,  by  assign- 
ment. Superadded  contracts  may  and  do  arise  between  the  indorsers 
and  those  taking  from  them,  inter  se  ;  but  the  original  contract  re- 
mains as  against  the  acceptor.  That  contract  in  this  case  is  an  Eng- 
lish contract ;  and  it  seems  to  me  the  drawer  and  the  indorser  transfer 
it  as  an  English  contract,  and  can  confer  by  transfer  no  right  to  any  in- 
dorsee to  treat  it  otherwise  than  as  an  English  contract,  as  against  the 
acceptor.  If  so,  it  then  comes  to  the  question  what  the  English  con- 
tract of  the  acceptor  really  is.  Is  it  a  contract  to  pay  upon  indorse- 
ments good  by  the  law  of  France,  or  good  by  the  law  of  the  country 
where  the  indorsements  happen  to  be  made,  or  upon  indorsements 
good  and  sufficient  by  English  law?  It  seems  to  me  the  last  is  tlie 
contract,  and  that  the  acceptor  agrees  to  pay  to  whomsoever  is  consti- 
tuted the  holder  according  to  English  law.     I  cannot  think  that  the 
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fact  that  the  bill  was  drawn  in  France,  and  not  in  England,  mnkes  an 
essential  difference  on  this  point.  It  was  an  accident  that  the  indorse- 
ment in  question  was  made  in  France.  Suppose  this  bill  had  been  in- 
dorsed at  Vienna,  what  law  was  then  to  prevail  ?  It  might  be  the  law 
of  Austria ;  but  it  would  not,  I  apprehend,  be  the  law  of  France.  The 
real  question  seems  to  resolve  itself  into  this,  whether  the  manner  of 
indorsement  of  a  bill  accepted  in  England  and  payable  here  is  to  be 
governed  by  the  law  of  the  foreign  country  where  it  happens  to  be 
made,  or  by  English  law.  This  point  appears  to  have  been  decided 
by  the  Court  of  Queen's  Bench,  in  the  late  case  of  Lebel  v.  Tucker, 
where  it  was  held  that  an  indorsement  made  in  France  of  a  bill  drawn 
and  accepted  in  England,  and  which  was  invalid  by  French  law,  but 
sufficient  according  to  English  law,  entitled  the  indorsee  to  maintain 
an  action  against  the  English  acceptor.  It  is  true  that,  in  that  case, 
the  bill  was  drawn  in  England ;  but  there  does  not  seem  sufficient 
reason  for  holding  that  that  fact  constitutes  the  essential  distinction 
with  regard  to  the  sufficiency  of  an  intermediate  indorsement,  as 
against  the  acceptor.  It  would  seem  that  either  the  law  of  the  coun- 
try where  the  bill  is  accepted  and  payable,  or  where  it  is  indorsed, 
must  prevail ;  and  the  Court  of  Queen's  Bench  has  held  that  the 
former  law  governs. 

Agreeing  as  I  do  with  that  decision,  and  thinking  that  in  substance 
it  governs  this  case,  I  do  not  consider  it  necessary  to  go  through  the 
authorities  which  were  cited  before  that  court. 

I  should  have  given  this  judgment  with  more  hesitation,  opposed 
as  it  is  to  that  of  my  Lord  and  my  Brother  Willes,  but  for  the  support 
which  I  think  it  receives  from  the  decision  of  the  Court  of  Queen's 
Bench.  I  own  also  I  give  it  with  less  reluctance  than  I  should  other- 
wise feel,  because  it  seems  to  me  that  it  would  place  the  acceptors  of 
bills  in  a  position  of  great  difficulty  and  peril,  if  the  law  of  the  country 
of  the  indorsement,  whatever  it  may  be,  and  not  the  law  of  the  place 
of  acceptance  and  payment,  is  to  govern. 

For  these  reasons,  I  think  the  plaintiff  is  entitled  to  keep  his  verdict, 
and  that  the  rule  ought  to  be  discharged. 

Rule  absolute  to  enter  a  nonsuit. 

Appeal  against  a  decision  of  the  Court  of  Common  Pleas,  making 
absolute  a  rule  to  enter  a  nonsuit. 

Action  upon  three  bills  of  exchange  for  £120,  £80,  and  £80,  re- 
spectively, drawn  on  the  28th  and  29th  of  April,  1866,  by  Van  den 
Bronck  upon  and  accepted  by  the  defendant,  payable  respectively  one 
month  after  date  to  the  order  of  the  drawer,  and  indorsed  by  him  to 
Emile  Berle,  by  Berle  to  Edward  Herzberg,  by  Herzberg  to  Gellet, 
and  by  Gellett  to  the  plaintiff. 
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The  only  material  pleas  were  traverses  of  the  several  indorsements. 

The  cause  was  tried  before  Montague  Smith,  J.,  at  the  sittings  in 
London,  after  Michaelmas  term,  1867.  The  bills  were  drawn  by  Van 
den  Bronck  in  Brussels,  and  sent  for  acceptance  to  the  defendant, 
who  resided  in  London,  and  were  accepted  there  by  the  defendant,  who 
returned  them  to  Van  den  Bronck. 

The  indorsements  by  Van  den  Bronck  were  made  at  Brussels  ;  those 
of  Berle,  Herzberg,  and  Gellet,  in  Paris.  It  was  found  that  full  value 
had  been  given  for  the  bills  by  Berle.  [The  bills  were  indorsed  to 
the  plaintiff  that  he  might  receive  the  proceeds  on  Gellet's  account.] 

It  was  objected,  on  the  part  of  the  defendant,  that  indorsements  in 
France  were  invalid,  unless  they  complied  with  certain  formalities 
required  by  the  Code  de  Commerce  ;  and  he  called  as  a  witness  a 
French  jurisconsult  who  had  practised  law  in  Paris,  and  who,  on  in- 
specting the  bills,  stated  that  the  indorsements  upon  the  bills  were 
in  the  correct  form  according  to  the  law  of  France,  with  the  exception 
of  the  last  indorsement  on  each  bill,  which  was  in  blank,  and  invalid 
•according  to  the  law  of  France ;  that,  being  invalid,  such  last-men- 
tioned indorsement  only  operated  as  a  procuration,  and  left  the  title 
in  the  bills  to  the  party  so  indorsing.  Articles  137,  138  of  the  Code 
de  Commerce,  were  also  cited  by  the  defendant's  counsel ;  and  it  was 
agreed  that  the  whole  of  the  code  should  be  considered  as  in  evidence. 

The  learned  judge  directed  a  verdict  to  be  entered  for  the  plaintiff 
for  £301  12s.,  the  defendant  having  leave  to  move  to  enter  a  verdict 
for  him  on  the  ground  that  the  indorsements  should  have  been  made 
according  to  the  French  law,  and  that  on  each  of  the  bills  the  last 
indorsement  was  not  so  made. 

A  rule  nisi  was  accordingly  obtained  in  Hilary  term,  1868,  which 
was  made  absolute  nt  the  sittings  in  banc  after  Trinity  term,  1868. 

Lumley  Smith.,  for  the  plaintiff.  The  plaintiff  is  entitled  to  recoTer, 
even  if  the  indorsement  gives  no  right  to  sue  by  the  French  law. 
Lehel  v.  Tucker.  And  assuming  the  bills  in  question  to  be  foreign 
bills,  and  that  they  require  an  indorsement  valid  by  French  law,  there 
is  nothing  in  the  Code  de  Commerce  to  disentitle  the  plaintiif  to  main- 
tain an  action  ngainst  the  acceptor. 

C.  W.  Wood,  for  the  defendant.  By  articles  137  and  188  of  the 
code,  the  plaintiff  would  be  unable  to  sue  on  the  bills  in  France.  In 
Trimbey  v.  Vignier,  it  was  held  that  a  plaintiff  claiming  under  an  in- 
dorsement in  blank  made  in  France,  as  in  this  case,  could  not  sue  on 
the  bill  in  England. 

[CocKBUEN,  C.  J.  The  meaning  of  articles  137  and  138  is  explained 
in  Paillet,  Manual  de  Droit  Fran9ais,  vol.  ii.  p.  1140,  ed.  notes  3-6. 
The  indorsement  in  blank,  it  seems,  does  not  pass  the  property  in  the 
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bill,  but  is  only  a  procuration ;  that  is,  the  indorsee  takes  it  subject  to 
all  the  equities,  as  in  the  case  of  an  overdue  bill  with  us.J 

[Blackbuen,  J.  In  Trimbey  v.  Vignier,  the  Court  of  Common 
Pleas  seem  to  have  misunderstood  the  opinions  of  the  advocates. 

CocKBUKN,  C.  J.,  referred  to  Bedarride,  Lettre  de  Change,  vol.  i., 
p.  430,  §§  321,  322.] 

Lumley  Smith  was  not  called  upon  to  reply. 

CocKBUEN,  C.  J.  "What  is  the  law  of  a  foreign  country  is  a  question 
of  fact,  and  not  of  law.  This  has  long  been  recognized  and  acted 
upon.  In  the  present  case,  however,  by  agreement  of  the  parties,  the 
Code  de  Commerce  is  considered  as  in  evidence ;  and,  in  order  to  put 
a  proper  construction  upon  its  provisions,  we  may  properly,  I  think, 
have  recourse  to  such  assistance  as  the  French  jurists  may  afford  us. 
With  the 'greatest  respect  for  the  high  authority  of  the  very  learned 
judges  who  presided  on  the  occasion,  I  must  say  that  the  decision  of  the 
court  in  Trimbey  v.  Vignier  surprises  me.  The  opinions  given  by  the 
two  French  advocates  in  that  case  seem  to  me  to  be  perfectly  recon- 
cilable with  each  other.  One  of  them  —  that  of  M.  Blanchet  —  is 
positive  that  the  138th  article  of  the  Code  de  Commerce  is  only  avail- 
able on  behalf  of  the  party  making  the  indorsement  in  blank  against 
the  immediate  holder  under  such  indorsement.  And  that  is  not 
negatived  by  the  opinion  of  M.  Vervourt.  I  therefore  do  not  feel 
myself  bound  by  that  case.  The  question  then  is,  what  is  meant  by 
a  "  procuration  "  in  article  138  ?  I  find  it  laid  down  by  two  French 
jurists  of  great  distinction,  viz.  Paillet  and  Bedarride,  in  the  passages 
refei-red  to  in  the  course  of  the  argument,  that  an  irregular  indorse- 
ment—  that  is,  one  which  does  not  comply  with  the  formalities  pre- 
scribed by  article  137  of  the  Code  de  Commerce  —  does  not  pass  the 
property  in  the  bill  or  note  absolutely,  but  only  to  this  extent,  that  it 
is  open  to  all  the  exceptions  which  would  be  available  against  the 
indorser  himself.  Subject  to  that,  the  person  who  takes  by  virtue  of 
an  indorsement  in  blank  is  entitled  by  the  law  of  France  to  sue  upon 
the  bill  or  note  in  his  own  name.  That  seems  to  me  to  be  the  good 
sense  of  the  thing.  It  prevents  the  possibility  of  any  fraud  or  mal- 
practice. We  do  not  find  in  the  ordinary  transactions  of  the  com- 
mercial world  any  inconvenience  resulting  from  indorsements  in  blank, 
which  are  the  ordinary  indorsements  in  use  amongst  us.  It  is  con- 
ceded that,  if  the  action  had  been  brought  by  or  in  the  name  of  Gellet, 
there  would  have  been  no  defence.  And  I  am  clearly  of  opinion  that 
the  objection  cannot  be  taken  by  the  acceptor,  and  that  the  French  law 
is  not  that  which  it  was  assumed  to  be  in  Trimbey  v.  Vignier.  I  think 
the  judgment  of  the  Court  of  Common  Pleas  should  be  reversed. 

Kelly,  C.  B.    I  also  think  the  judgment  of  the  court  below  was 
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■wrong.  We  must  not,  however,  be  understood  as  holding  that  the 
law  of  a  foreign  country  is  not  to  be  proved  as  a  matter  of  fact.  In 
the  present  case,  though  we  have  the  opinions  of  French  advocates, 
it  is  agreed  between  the  parties  that  the  whole  of  the  Code  de  Com- 
merce is  to  be  considered  as  before  us.  We  are  at  liberty,  therefore, 
to  examine  the  code  for  ourselves,  and  put  the  best  construction  we 
can  upon  it.  Passing  by  article  137,  the  138th  article  is  in  these 
terms :  "  Si  I'endosseraent  n'est  pas  conform^  aux  dispositions  de 
Particle  precedent,  il  n'op^re  pas  le  transport,  il  n'est  qn'une  procura- 
tion." The  blank  indorsement  does  not  operate  as  a  com]ilete 
transfer  of  the  bill,  but  only  as  a  procuration.  What  is  the  effect 
and  meaning  of  a  procuration,  as  contradistinguished  from  a  com- 
plete transfer  of  the  property  in  the  bill  ?  It  would,  I  think,  be 
an  extremely  rash  thing  to  put  a  construction  upon  that  expression 
without  consulting  the  commentaries  made  upon  the  code  by  French 
jurists  and  the  judgments  of  the  courts  of  France.  In  addition 
to  the  authorities  cited  by  the  Lord  Chief  Justice,  I  would  refer  to 
Nouguier,  Lettres  de  Change,  ed.  1851,  vol.  i.  p.  418,  and  Bravard- 
Veyrieres,  par  Demangeat,  vol.  iii.  lib.  1,  tit.  viii.,  §  2,  pp.  176, 
177,  ed.  1862.  From  the  language  of  those  commentaries  and  those 
judgments,  I  think  it  must  be  inferred  that  it  is  competent  to  the 
indorsee  under  a  blank  indorsement  to  sue  upon  the  bill  or  note  in  his 
own  name,  provided  it  is  for  the  benefit  of  the  immediate  indorser.  I 
think  the  plaintiff  is  entitled  to  judgment. 

ChannelI/,  B.  Upon  the  materials  before  us,  I  also  think  the  plain- 
tiff is  entitled  to  judgment.  It  appears  that  by  the  French  law  the 
indorsement  of  these  bills  by  Gellet  to  the  plaintiiF  i.s  not  sufficient  to 
operate  as  a  transfer  of  the  bills,  but  amounts  only  to  a  procuration. 
But  the  defendant  has  failed  to  satisfy  me  that  the  law  of  France  dis- 
entitles the  plaintiff  to  sue  him.  The  French  advocate  who  was 
examined  at  the  trial  was  not  asked  whether  the  effect  of  article  138 
of  the  Code  de  Commerce  was  to  prevent  an  action  being  maintained 
by  the  plaintiff  in  his  own  name,  or  whether  the  form  of  indorsement 
merely  entitled  the  party  sued  to  set  up  certain  defences. 

Blackburn,  J.  I  agree  with  my  brother  Channell  that  it  lay  upon 
the  defendant  to  prove  that  the  French  law  disentitles  the  plaintiff  to 
sue  upon  these  bills  in  his  own  name,  and  that  he  has  failed  to  do  so. 
It  seems  to  have  been  taken  for  granted  by  the  Court  of  Common 
Pleas,  in  Trirabey  w.  Vignier,  that  a  blank  indorsement  gives  no  title 
to  sue  on  the  bill.  The  opinion  of  one  of  the  French  advocates  in 
that  case  was  exactly  the  contrary,  and  that  of  the  other  w.is  not 
necessarily  inconsistent  with  it.  In  deciding  as  they  did,  the  court 
seem  to  me  to  have  fallen  into  a  mistake  of  fact.     The  judgment 
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below  assumes  that  case  to  have  been  correctly  decided.  I  rest  my 
judgment  on  this,  that  there  was  no  evidence  to  show  that  by  the  law 
of  France  there  is  any  impediment  to  the  plaintiff's  right  to  sue  upon 
these  bills.  I  think  the  judgment  of  the  court  below  must  be  reversed, 
and  that  the  plaintiff  is  entitled  to  a  verdict. 

Mbllok  and  Lush,  JJ.,  and  Clbasbt,  B.,  concurred. 

Judgment  reversed. 
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LODGE  V.  PHELPS. 
In  the  Supeemjs  Couet  of  Judicatukb,  New  Yoek,  Oo- 

TOBBE,  1799. 

[Reported  in  2  Oaines'  Cases,  32L1] 

The  question  in  this  case  was,  Can  the  assignee  of  a  promissory  note 
given  in  Connecticut  maintain  a  suit  upon  it  here  in  his  own  name, 
since  he  is  not  permitted  to  do  so  there  ? 

Per  Curiam,  delivered  by  Kent,  J.  That  personal  contracts,  just 
in  themselves,  and  lawful  by  the  law  of  the  land  where  made,  are  to 
be  fully  enforced  according  to  the  intent  of  them,  notwithstanding 
any  change  of  habitation  by  the  parties,  is  a  principle  of  justice  and 
of  social  policy  which  ought  everywhere  to  be  received  and  supported. 
But  the  admission  of  the  lex  loci  contractus  can  have  reference  only 
to  the  nature  and  construction  of  the  contract,  and  not  to  the  mode 
of  enforcing  it ;  for  every  country  must  and  will  have  precedents  and 
judicial  forms  peculiar  to  itself,  and  under  the  solemnity  of  these 
forms  will  enforce  contracts  according  to  their  true  intent  and  spirit. 

The  note  on  which  the  present  suit  was  brought  was  made  payable 
to  the  payee  or  his  order,  and  he  ordered  the  money  to  be  paid  to  the 
plaintiff :  the  plaintiff,  therefore,  by  the  rules  of  equity,  not  only  in 
Connecticut,  but  in  every  country  where  equity  is  known,  is  entitled 
to  receive  the  money  in  preference  to  the  original  payee.  What  just 
reason  can  there  then  be,  that  the  plaintiff  should  not  be  permitted  to 
avail  himself  here  of  the  forms  and  remedies  prescribed  by  our  laws, 
and  to  sue  directly  in  his  own  name  for  the  money,  but  should  rather 
be  compelled,  agreeably  to  the  usage  of  Connecticut,  to  use  the  name 
of  the  original  payee  as  a  mere  nominal  plaintiff,  or  dramatis  persona  / 
If  the  defendant  has  any  defence,  authorized  by  the  law  of  Connec- 
ticut, let  him  show  it ;  and  he  will  be  heard  in  the  one  form  of  action 
as  well  as  in  the  other.  Agreeably  to  the  principle  I  have  laid  down, 
I  am  for  allowing  him  every  defence  that  he  would  have  been  entitled 
to  make  in  Connecticut,  had  the  note  been  sued  there  in  the  name  of 
the  original  payee  ;  and,  as  long  as  this  can  be  done,  I  do  not  perceive 
any  sufficient  reason  for  turning  the  plaintiff  round  to  another  suit. 
To  permit  innovations  upon  our  forms  of  action,  when  not  necessary, 
may  lead  to  inconvenience.  Judgment  for  the  plaintiff  I'- 

1  1  Johns.  Cas.  139,  s.  o.  — Ed. 

''  Grace  v.  Hannah,  6  Jones  (N.  C),  94,  96  {setnble),  accord. 

Conf.  Warren  u.  Copelin,  4  Met.  694,  597 ;  Woods  v.  Ridley,  11  Humph.  194. 
—  Ed. 
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GORMAN  W.  FOSS  and  Anothek  v.  WILLIAM  G.  NUTTING 

AND  Others. 

In  the  Supebme  Judicial  Couet,  Massachusetts,  January,  1860. 

[Reported  in  14  Gray,  484.] 

Action  of  contract  upon  two  promissory  notes  made  by  the  defend- 
ants in  New  York,  payable  to  their  own  order,  and  indorsed  in  blunk. 
Answer :  an  assignment  in  New  York,  before  the  commencement  of  this 
action,  of  all  the  plaintiff's  right,  title,  and  interest  in  the  notes  de- 
clared upon  ;  and  a  denial  of  the  plaintiff's  ownership. 

The  defendants  interrogated  the  plaintiffs  under  Stat.  1852,  c.  312, 
§  61,  whether  they  had  made  such  an  assignment,  but  the  plaintiffs  did 
not  answer.  At  December,  1858,  of  the  Court  of  Common  Pleas  in 
Essex,  the  defendants  moved  that  they  be  ordered  to  do  so,  or  be  non 
suited.  But  Perkins,  J.,  overruled  the  motion,  on  the  ground  that 
the  interrogatories  were  immaterial.  A  verdict  was  taken  for  the 
plaintiffs,  and  the  defendants  excepted. 

S.  IT.  Phillips,  for  the  defendants.  1.  By  the  laws  of  New  York, 
all  ohoses  in  action  are  assignable,  and  "  every  action  must  be  prose- 
cuted in  the  name  of  the  real  party  in  interest."  2  Rev.  Stats,  of  N.  Y. 
(4th  ed.),  pt.  3,  c.  4,  §  111.  Upon  the  question  of  the  right  of  the  assignee 
to  recover,  the  lex  loci  contractils  must  govern.  The  evidence  was 
therefore  material.  Story,  Confl.,  §§  565,  566,  and  cases  cited  ; 
O'Callaghan  v.  Thomond,i  Ingraham  v.  Geyer,''  Field  v.  Mayor,  &c.,  of 
New  York,'  Ward  v.  Morrison,^  Burlock  v.  Taylor,^  Vanbuskirk  v. 
Hartford  Fire  Ins.  Co.« 

2.  The  practice  act  makes  the  affidavit  of  the  interrogating  party 
conclusive  of  the  materiality  of  the  information  sought.  Stats.  1852, 
c.  312,  §  61. 

S.  JB.  Ives,  Jr.,  for  the  plaintiffs. 

Hoar,  J.  The  interrogatories  proposed  by  the  defendants  were 
only  material  in  case  the  assignment  in  New  York  of  a  promissory 
note,  made  and  payable  in  that  State,  but  not  indorsed,  would  be  a 
bar  to  an  action  upon  it  in  this  Commonwealth  in  the  name  of  the 
payee.  By  the  law  of  New  York,  "  every  action  must  be  prosecuted 
in  the  name  of  the  real  party  in  interest,"  with  an  exception  not 
material  to  this  inquiry ;  and  the  defendants  contend  that  this  pro- 

1  3  Taunt.  82.  2  13  Mass.  147. 

3  2  Selden,  179.  *  25  Vt.  593. 

6  16  Pick.  340.  «  14  Conn.  141. 
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vision  affects  the  contract,  and  not  the  remedy  only,  and  so  must  be 
decided  secundum  legem  loci  contractus. 

We  do  not  regard  this  as  a  question  of  property,  or  of  the  right  of 
the  assignee  to  recover  the  amount  of  the  note,  but  merely  as  pre- 
senting the  question  in  whose  name  an  action  upon  the  contract  shall 
be  brought  in  this  Commonwealth  ;  and  in  this  we  think  the  lex  fori 
must  govern. 

In  O'Callaghan  v.  Thomond,^  it  was  held  that  the  assignee  of  an 
Irish  judgment  by  cognovit  might  sue  in  England  in  his  own  name, 
under  the  provisions  of  the  Irish  statutes  of  9  &  25  Geo.  II. 

But,  in  Folliott  v.  Ogden,^  Lord  Loughborough  said  that  "  a  bond 
could  only  be  sued  for  according  to  the  laws  of  England  relating 
to  bonds,"  and  therefore  held  that  when  a  bond  made  in  a  foreign 
State,  by  whose  laws  it  is  assignable,  is  sued  at  law  in  England,  the 
suit  must  be  according  to  the  laws  of  England,  in  the  nnme  of  the 
obligee,  and  not  of  the  assignee,  although  it  be  for  his  use,  because 
there  bonds  are  not  assignable  at  law.'  The  authority  of  this  case  was 
recognized  by  Ch.  J.  Parsons,  in  Pearsall  v.  Dwight.^ 

In  Dawes  v.  Boylston,^  this  court  held  that  an  assignment  under  the 

1  3  Taunt.  82.  2  i  h.  B1.  123. 

3  The  judgment  in  this  case  was  affirmed  upon  a  writ  of  error.  Ogdeu  v.  FolMott, 
3  T.  R.  726.  But  the  ratio  decidendi  of  the  Court  of  Common  Pleas  was  disapproved, 
Lord  Kenyon  remarlcing  (p.  731) :  "If  we  were  to  consider  the  acts  of  the  province 
of  New  York  as  binding,  as  has  been  contended,  I  am  at  a  loss  to  know  why  all  tha 
property  of  those  persons  which  was  said  to  be  confiscated  did  not  pass  to  the  ex- 
ecutive power  of  that  State  to  whom  it  was  said  to  be  forfeited ;  and  why  an  action 
might  not  have  been  brought  in  the  name  of  such  executive  power  to  enforce  the 
payment  of  this  bond ;  and  how  an  action  could  have  been  brought  in  the  name  of 
the  obligee.  Having  said  thus  much  on  the  judgment  supposed  to  have  been  given 
by  the  Court  of  Common  Pleas,  I  can  only  say  that  at  present  I  cannot  assent  to  the 
reasoning  on  which  that  court  gave  judgment,  though  I  am  of  opinion  that  it  should 
be  affirmed  on  different  grounds."  This  opinion  of  Lord  Kenyon,  notwithstanding 
a  dictum  of  Lord  Ellenborough  to  the  contrary,  in  Wolff  y.  Oxholm,  6  M.  &  S.  99, 
must  be  regarded  as  an  established  doctrine  of  the  English  courts.  Smith  a.  Bu- 
chanan, 1  East,  11  (semhle) ;  O'Callaghan  u.  Thomond,  3  Taunt.  82;  Alivon  a.  Fur- 
nivall,  1  C.  M.  &  R.  296,  per  Parke,  B.;  Thompson  u.  Bell,  3  E.  &  B.  236.  In  the 
last  case,  one  who  had  assigned  .a  chose  in  action  in  California  sued  the  debtor  in 
England.  The  defendant  pleaded  the  assignment  in  bar.  Lord  Campbell,  C.  J.,  said 
(p.  246) :  "  A  chose  in  action,  not  assignable  by  the  law  of  England,  is  so  by  the  law 
of  California ;  and  what  does  that  mean,  but  that  all  right  which  the  assignor  has  he 
gives  to  the  assignee  ?  If  so,  the  assignee  has  the  right  exclusively.  The  case  is 
like  the  indorsement  of  a  bill  of  exchange ;  the  indorser  cannot  sue ;  the  indorse- 
ment would  be  a  bar  the  world  over.  If,  therefore,  the  plea  shows  such  an  assign- 
ment as  vests  all  the  assignor's  right  in  the  assignee,  it  is  good."  See  also  Vanquelin 
V.  Bonard,  15  C.  B.  n.  s.  365,  373  ;  Scuerhop  u.  Schmanuel,  4  D.  &  Ry.  180 ;  Tenon  v. 
Mars,  3  M.  &  Ry.  38.  — Ed. 

4  2  Mass.  90.  5  9  Mass.  346. 
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English  bankrupt  law,  effectual  to  vest  in  the  assignees  the  beneficial 
interest  and  property,  "  would  not  be  allowed,  with  us,  the  operation 
which  such  an  assignment  has  in  England,  of  giving  to  the  assignees 
a  remedy  in  their  own  names  upon  the  debt  assigned." 

The  same  principle  is  stated  by  Ch.  J.  Kent,  in  Bird  v.  Carital,* 
and  seems  to  be  the  settled  law  of  New  York.     Raymond  v.  Johnson.^ 

The  converse  of  the  proposition,  but  supported  by  the  same  reason, 
that  the  lex  fori  governs  the  remedy,  is  found  in  decisions  where  it 
has  been  held  that  a  promissory  note  payable  to  order,  though  made 
in  a  country  where  such  a  note  is  not  negotiable,  if  sued  where  such 
notes  are  negotiable,  may  be  sued  by  tl\p  indorsee  in  his  own  name. 
Milne  v.  Graham,  Lodge  v.  Phelps. 

No  case  has  been  cited  to  support  the  position  that  a  suit  cannot  be 
brought  in  this  Commonwealth  in  the  name  of  the  payee  of  a  prom- 
issory note  not  indorsed,  even  if  it  could  also  be  brought  in  the  name 
of  his  assignee. 

The  suggestion  of  the  defendant's  counsel,  that  the  aflSdavit  of  the 
party  interrogating  is  conclusive  as  to  the  materiality  of  the  informa- 
tion sought,  we  cannot  adopt.  Such  an  affidavit  is  required  by  the 
statute,  as  a  security  against  frivolous  or  vexatious  examinations  of  a 
party  by  his  opponent ;  but  the  right  to  interrogate  is  expressly 
limited  by  the  statute  to  "the  discovery  of  facts  and  documents 
material  to  the  support  or  defence  of  the  suit."  Stat.  1852,  c.  312, 
§  61.  Exceptions  overruled.'^ 

1  2  Johns.  345. 

2  11  Johns.  488.  In  Holmes  u.  Eemsen,  4  Johns.  Ch.  460,  485,  Chancellor  Kent 
recognized  the  right  of  foreign  assignees  to  sue  in  New  York  in  their  own  names  ; 
and  his  later  opinion,  rather  than  his  first,  seems  to  be  the  settled  law  of  New  York. 
Abraham  v.  Plestoro,  3  "Wend.  538,  550,  560,  561,  567 ;  Hoyt  v.  Thompson,  1  Seld. 
320;  Peterson  v.  Chemical  Bank,  29  How.  Pr.  240;  Hunt  v.  Jackson,  5  Blatchf.  349. 
—  Ed. 

'  Blane  v.  Drummond,  1  Brock.  62 ;  Brush  v.  Curtis,  4  Conn.  312 ;  Koosa  v. 
Crist,  17  111.  450  ;  Eichards  v.  New  York  B.  R.,  98  Mass.  92  (semUe) ;  Kirkland  v. 
Low,  83  Miss.  428,  accord. 

To  the  same  effect  are  McEae  v.  Mattoon,  10  Pick.  52  (semhle) ;  Byrne  v.  Walker, 
7  S.  &  R.  483 ;  Merrick's  Estate,  5  W.  &  S.  9,  19  (semhle) ;  Fisk  v.  Brackett,  32  Vt. 
798. 

But  see  Elderkin  v.  Elderkin,  1  Root,  139  ;  Bowne  v.  Olcott,  2  Root,  353  ;  Goff  v. 
Billinghurst,  2  Root,  527  ;  Stuart  v.  Greenleaf,  3  Day,  311 ;  Upton  v.  Hubbard,  28 
Conn.  274,  284  (semhle) ;  Mason  v.  Homer,  105  Mass.  116;  Milne  v.  Moreton,  6  Binn. 
858,  374  (semUe),  and  cases  cited  supra,  884,  note  8,  eonfra.  — Ed. 

25 
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SECTION    III. 
Bi/  whom  the  Transfer  should  he  made, 

STONE  V.  RAWLINSON. 
In  the  Common  Pleas,  Eastee  Teem,  1745, 

[Reported  in  Willes,  559.] 

This  was  an  action  on  a  promissory  note  for  fifty  guineas,  made  by 
the  defendants,  dated  the  11th  of  May,  1730,  and  payable  to  James 
Watson,  or  order ;  and  the  declaration  stated  that  Watson  died  on 
the  1st  of  April,  1734,  intestate,  upon  whose  death  administration  of 
his  goods  and  chattels  was  granted  to  Ann  Webb,  who  indorsed  the 
note  to  the  plaintiff. 

To  this  declaration  the  defendants  demurred,  and  showed  for  cause 
that  the  plaintiff  did  not  bring  into  the  court  or  show  to  the  court 
any  letters  of  administration  of  J.  Watson's  goods  granted  to  Ann, 
and  that  he  did  not  show  who  granted  administration  of  Watson's 
effects  to  the  said  Ann. 

This  case  was  twice  argued,  the  first  time  in  Michaelmas  term,  1744, 
by  Agar,  Serjt.,  for  the  defendant,  and  Draper,  Serjt.,  for  the  plain- 
tiff; the  second,  in  Hilary  term  following,  by  Sirch,,  King's  Serjt.,  for 
the  former,  and  by  Prime,  King's  Serjt.,  contra.  And  though  Mr. 
J.  Burnett  appears  at  first  to  have  been  inclined  to  give  judgment  for 
the  defendant,  he  afterwards  agreed  with  the  rest  of  the  court,  whose 
opinion  was  now  delivered  as  follows,  by 

WiLLBS,  L.  Ch.  J.  This  comes  before  the  court  on  a  demurrer  to 
the  plaintiff's  replication. 

There  are  two  causes  of  demurrer  assigned  in  the  pleadings. 

First,  that  there  is  no  profert  made  of  the  letters  of  administration. 

Secondly,  that  it  is  not  said  by  whom  the  letters  of  administration 
were  granted  ;  so  that  it  does  not  appear  whether  they  were  granted 
by  proper  authority. 

And  a  third  was  made  at  the  bar,  that  an  executor  or  administrator 
cannot  assign  a  promissory  note  made  payable  to  a  person  or  order,  so 
as  to  enable  the  indorsee  to  bring  an  action  on  such  note  in  his  own 
name  by  the  Statute  3  &  4  Anne,  c.  9. 

As  to  the  two  first  objections,  which  are  the  only  causes  assigned  in 
the  demurrer,  we  have  given  our  opinions  before. 
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For,  as  the  letters  of  administration  cannot  be  supposed  to  be  in 
the  custody  or  power  of  the  indorser,  he  ought  not  to  be  obliged  to  pro- 
duce them  ;  and,  for  the  same  reason,  he  need  not  show  by  whom  they 
■were  granted.  But,  if  the  defendant  stand  trial,  the  plaintiff  must 
not  only  produce  the  letters  of  administration  in  evidence,  because 
it  is  the  title  under  which  he  claims,  but  must  likewise  show  whether 
they  were  granted  by  a  court  or  a  person  having  legal  authority  so  to 
do  ;  otherwise,  he  cannot  recover. 

The  third  point,  therefore,  and  the  only  one  which  remains  to  be 
considered,  is  whether  the  executor  or  administrator  of  a  person  to 
whom  or  to  whose  order  a  promissory  note  is  made  payable,  can  assign 
over  such  note  so  as  to  enable  the  indorsee  to  bring  an  action  upon  it 
in  his  own  name.  And  as  it  was  insisted,  on  the  one  hand,  that  though 
this  has  been  frequently  done  by  persons  concerned  in  trade,  yet  it 
had  never  been  controverted  before ;  so  it  was  admitted  on  both  sides 
that  there  has  never  been  any  judicial  determination  upon  this  point 
either  one  way  or  the  other.  And  though  several  cases  were  cited  as 
bearing  some  resemblance  to  this,  I  think  that  none  of  them  were  at  all 
material  in  this  case,  except  the  case  of  Moore  and  Manning,  in  Comyns, 
311,  312,  of  which  I  shall  take  notice  presently. 

As  this  is  a  matter  which  greatly  concerns  the  trade  and  commerce 
of  the  nation,  and  as  it  has  never  been  judicially  determined  before, 
we  thought  ourselves  at  liberty,  and  that  it  was  the  most  proper 
method  we  could  take  to  inquire  of  traders  and  merchants  of  un- 
doubted credit  what  has  been  the  practice  in  this  case  ever  since  the 
act  of  the  third  and  fourth  of  Queen  Anne,  and  how  the  act  has  been 
understood  by  them.  We  have  done  so ;  nnd  they  all  agree  that  it 
has  been  the  constant  practice  for  executors  and  administrators  to 
indorse  such  notes  and  inland  bills  of  exchange,  and  that  promissory 
notes,  when  so  assigned,  have  always  been  considered  to  be  as  much 
within  the  statute,  and  that  they  may  be  put  in  suit  by  the  indorsees 
in  the  same  manner  as  if  they  had  been  indorsed  by  the  testator  or  in- 
testate. As,  therefore,  we  are  fully  satisfied  that  this  has  been  the 
constant  practice,  and  that  the  law  has  been  always  so  understood 
amongst  traders,  and  as  the  courts  of  law  have  always  in  mercantile 
affairs  endeavored  to  adapt  the  rules  of  law  to  the  course  and  method 
of  trade  in  order  to  promote  trade  and  commerce,  instead  of  doing  it 
any  hurt,  so  we  are  determined  in  the  present  case  to  make  this  in- 
dorsement valid  according  to  the  practice,  if  we  can  by  any  means 
make  it  consistent  with  the  words  of  the  act  and  agreeable  to  the  rules 
of  law.    And  we  think  it  is  easy  to  do  both. 

The  words  of  the  act,  when  considered,  will,  I  think,  plainly  warrant 
it, I  mean  the  following  words,  in  the  first  section  of  the  act :  "  That 
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any  person  to  whom  a  promissory  note  that  is  payable  to  any  person 
or  his  order  is  indorsed  or  assigned,  or  the  money  therein  men- 
tioned ordered  to  be  paid  by  indorsement  thereon,  shall  and  may 
maintain  an  action  for  such  sum  of  money  either  against  the  person 
signing  snch  a  note,  or  against  any  of  the  persons  who  indorsed 
the  same,  in  like  manner  as  in  cases  of  inland  bills  of  exchange." 
What  was  the  practice  before  and  since  as  to  inland  bills  of  exchange, 
we  can  only  learn  from  the  report  of  merchants ;  and  they  unani- 
mously agree  that  they  were  always  looked  upon  to  be  so  assignable 
by  executors  and  administrators  as  to  enable  the  assignee  to  bring 
an  action  in  his  own  name.  And  I  think  this  construction  agreeable 
to  the  plain  intent  of  the  act,  which  is  that,  whereas  the  assignee  of 
such  notes  before  had  certainly  an  equitable  interest,  which  would 
enable  him  to  bring  an  action  in  the  name  of  the  assignor,  such  equit- 
able interest  by  the  statute  was  converted  into  a  legal  interest,  so  as 
to  enable  the  assignee  to  bring  an  action  in  his  own  name.  It  must  be 
admitted  that  the  whole  interest  to  the  testator  or  intestate  in  such 
notes  vests  in  the  executor  or  administrator ;  and  that  before  the  stat- 
ute the  executor  or  administrator  might  have  assigned  all  his  right  in 
such  notes,  so  as  to  convey  an  equitable  interest  to  another,  and  to 
enable  him  to  sue  in  the  name  of  the  executor  or  administrator.  If 
therefore,  by  the  statute,  such  equitable  interest  is  converted  into  a 
legal  one,  it  follows  that  since  the  statute  such  assignee  may  sue  in  his 
own  name.  And  I  think  that  the  case  of  More  and  Manning  ^  in  this 
court,  and  reported  in  Comyns,  311,  312,  which  was  the  only  case  that 
was  cited  which  seems  to  bear  any  resemblance  to  this,  plainly  war- 
rants this  construction.  A  promissory  note,  drawn  by  Manning,  was 
made  payable  to  Statham,  or  his  order.  Statham  assigned  it  to  A, 
and  A  to  the  plaintiff :  on  a  demurrer  to  the  declaration,  the  exception 
was  that  the  assignment  was  only  to  A,  not  saying  to  him  or  order, 
and  therefore  he  could  not  assign  it  to  the  plaintiff.  And  to  this  the 
Chief  Justice  at  first  inclined  ;  but  afterwards  it  was  resolved  by  the 
whole  court  that  it  was  good.  For  if  the  original  note  were  assignable, 
it  will  always  remain  so  ;  and  whoever  has  the  whole  interest  in  the 
note  may  assign  it  as  he  pleases. 

On  the  strength  of  this  case,  I  think  I  may  make  a  syllogism,  which 
will  be  conclusive  in  the  present  case.  Whoever  has  the  absolute 
property  in  a  bill  made  payable  to  one,  or  his  order,  may  assign  it  as 
he  pleases  within  the  provision  of  the  statute  ;  and  such  assignee  may 
maintain  an  action  in  his  own  name.  The  executor  or  administrator 
of  a  person  to  whom  such  bill  is  made  payable  has  the  absolute  prop- 
erty in  it ;  and  therefore  he  may  assign  it  to  whomsoever  he  pleases ; 

1  5  G.  1. 
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and  such  assignee  may  maintain  an  action  in  his  own  name,  which 
is  the  only  question  that  remains  to  be  determined  in  the  present 
case. 

And,  we  being  all  of  that   opinion,  judgment  must  be  for  the 
plaintiff,* 


CARVICK  V.  VICKERY. 
In  the  King's  Bench,  Hilaet  Teem,  1783. 

[Reported  in  2  Douglas,  653,  note.] 

This  was  an  action  by  the  indorsee  of  a  bill  of  exchange,  which  was 
in  the  following  form :  — 
"Mk.  Abraham  Vickbkt. 

"  Two  months  after  date,  please  to  pay  to  us,  or  our  order,  the  sum 
of,  &c.  "  John  Matdwell. 

"John  Matdwell." 

It  was  indorsed  thus  :  —  "  Jn.  Matdwell. 

"  HOLLOWAT." 

The  Maydwells  were  father  and  son.  The  indorsement  was  by  the 
son.  They  were  admitted  not  to  be  partners.  The  bill  when  due  was 
presented  to  the  defendant,  and  accepted ;  and,  at  the  time  of  the 
acceptance,  he  wrote  upon  it  a  direction  to  his  banker  to  pay  it.  The 
cause  was  tried,  at  the  sittings  after  M.  23  Geo.  III.,  at  Guildhall,  before 
Lord  Mansfield,  who  nonsuited  the  plaintiff,  because  there  was  not 
an  indorsement  by  both  the  parties  to  whose  order  the  bill  was  made 

1  Affirmed  in  Rawlinson  v.  Stone,  3  Wils.  1.  Dwight  v.  Newell,  15  111.  333  ;  San- 
ders u.  Blain,  6  J.  J.  Marsh.  446  {semble) ;  Malbon  v.  Southard,  36  Me.  147  ;  Prosser 
V.  Leatherman,  5  Miss.  237,  241  {semble)  ;  Miller  v.  Helm,  10  Miss.  687,  C96  {semble) ; 
Wheeler  v.  Wheeler,  9  Cow.  34  ;  Johnson  u.  Mangum,  65  N.  Ca.  146 ;  Mosely  v. 
Graydon,  4  Strob.  7 ;  Griswold  v.  Barnum,  5  Vt.  269 ;  Cahoon  v.  Moore,  11  Vt.  604, 
accord. 

Stagg  V.  Linnenfelser,  59  Mo.  336,  contra. 

See  Edwards  v.  Campbell,  23  Barb.  423 ;  Lounsbury  v.  Depew,  28  Barb.  44 ;  Rich- 
ardson V.  Gower,  10  Rich.  109. 

Similarly,  although  an  administrator  can  bring  an  action  only  in  the  jurisdiction 
where  he  has  received  letters  of  administration,  one  to  whom  he  has  transferred  a 
bill  or  note  may  sue  upon  the  instrument  in  other  jurisdictions.  Harper  v.  Butler, 
2  Pet.  239  {semble) ;  Barrett  v.  Barrett,  8  Greenl.  353 ;  Rand  v.  Hubbard,  4  Met.  252, 
258  {semble) ;  Andrews  v.  Carr,26  Miss.  577  ;  Owen  v.  Moody,  29  Miss.  79 ;  Leake  v. 
Gilchrist,  2  Dev.  73  ;  Grace  «.  Hannah,  6  Jones  (N.  Ca.),  94. 

But  see  contra,  Stearns  v.  Burnham,  5  Greenl.  261  (overruled) ;  Thompson  v.  Wil- 
son, 2  N.  H.  291 ;  Lee  v.  Havens,  Brayton,  93. 

The  title  to  a  bill  indorsed  to  A,  in  ignorance  of  A's  death,  vests  in  his  represen- 
tative.   Murray  v.  E.  I.  Co.,  5  B.  &  Al.  204.  —  Ed. 
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payable.  In  H.  23  Geo.  III.,  Howorth  obtained  a  rule  to  show  cause 
why  there  should  not  be  a  new  trial ;  and  the  case  was  argued,  on 
Saturday,  the  1st  of  February,  1783,  by  Wallace  and  JLaw,  for  the 
defendant,  and  Howorth,  and  Wood,  for  the  plaintiff. 

In  support  of  the  nonsuit,  it  was  insisted,  that  it  was  clear,  when 
two  or  more  persons  are  the  payees  of  a  bill  of  exchange  (which  in 
this  case  the  drawers  were),  and  there  is  no  partnership  between  them, 
the  indorsement  of  one  will  not  bind  the  rest,  nor  make  the  bill  nego- 
tiable. The  only  reason  for  the  names  of  both  the  father  and  the  son 
appearing  to  this  bill  must  have  been  to  prevent  its  being  paid  with- 
out the  joint  order  of  both.  Even  if  the  indorsement  had  been 
specially  by  the  one,  to  pay  for  himself  and  the  other,  yet,  without 
evidence  of  a  partnership,  the  other  would  not  have  been  bound.  The 
first  promise  of  the  acceptor  was  to  pay  to  the  order  of  two,  and  a 
new  promise  to  pay  to  the  order  of  one  could  not  be  raised,  without  a 
consideration.  It  would  be  a  nudum  pactum.  Indeed,  where  there  is 
a  partnership,  the  acceptance  of  one  partner  does  not  bind  the  others, 
unless  the  bill  concerns  the  partnership  trade.  This  was  determined 
in  the  case  of  Pinkney  v.  Hall.'  The  same  thing  must  hold  as  to 
indorsements.  If  there  is  no  case  exactly  on  the  subject,  it  is  because 
the  matter  has  never  been  doubted.  Whitcomb  v.  Whiting  may  be 
cited  on  the  other  side  ;  but  it  is  not  ad  idem..  The  statute  relative 
to  promissory  notes  ''■  only  enables  such  servant  or  agent  as  is  usu- 
ally intrusted  by  the  principal,  to  bind  him  by  his  signature.^  A 
partner's  signature  binds  the  partnership  upon  that  ground  ;  for  every 
partner  may  be  considered  as  an  agent  for  the  rest  of  the  partnership. 

On  the  other  side,  it  was  argued  that  two  persons,  by  joining  in  the 
same  bill,  hold  themselves  out  to  the  world  as  partners,  and  therefore 
for  that  purpose  are  to  be  treated  and  dealt  with  as  such.  It  appears 
by  the  evidence  that  the  acceptance  and  order  to  the  banker  were 
after  the  indorsement :  that  order,  therefore,  amounted  to  a  recognition 
of  the  power  of  the  one  to  bind  the  other.  Besides,  the  son  had  the 
custody  of  the  bill,  which  implied  an  authority  from  the  father  to 
negotiate  it.     They  cited  Whitcomb  v.  Whiting. 

Lord  Mansfield.  I  have  looked  into  that  case,  and  do  not  think  it 
ad  idem.  The  general  question  is  of  great  importance  ;  viz.,  whether 
an  undertaking,  by  a  bill  of  exchange,  to  pay  A  and  B  is  an  under- 
taking to  pay  A  or  B.  *We  will  therefore  take  some  time  to  consider 
of  it.  As  to  the  order  to  the  banker,  it  seems  to  me  nothing  more 
than  a  direction  to  pay  to  persons  properly  authorized. 

WiLLES,  J.  I  incline  to  think  the  order  to  the  banker  a  recognition 
of  the  indorsement. 

1  B.  R.  8  W.  3.  1  Salk.  126.  2  3  &  4  Anne,  c.  9.  »  §  1. 


SECT,   in.]  CAEVICK  V.   VICKEEY.  391 

AsHHTJEST,  J.  I  do  not  think  the  order  acknowledges  the  author- 
ity of  the  indorsement.  If  the  banker  had  afterwards  discovered  that 
the  indorsement  was  forged,  he  might  have  refused  payment.  (Wal- 
lace had  mentioned  a  case  from  Bristol,  of  a  draft  on  Messrs.  Hoares, 
accepted  by  Messrs.  Childs,  where  that  happened.) 

BuLLEii,  J.  I  think  the  order  to  the  banker  makes  no  difference. 
But  it  seems  to  me  that,  when  a  bill  goes  out  into  the  world,  the  per- 
sons to  whom  it  is  negotiated  are  to  collect  the  state  and  relation  of 
the  parties  from  the  bill  itself.  If  they  appear  on  the  bill  as  partners, 
it  may  be  of  less  public  detriment  to  subject  them  to  the  inconven- 
ience of  being  treated  as  such  than  to  permit  them  to  deny  that  they 
are  so. 

The  court  took  time  to  deliberate  till  Tuesday,  the  4th  of  February, 
when  Lord  Mansfield  delivered  their  unanimous  opinion,  that  the 
Maydwells,  by  making  the  bill  payable  "  to  our  order"  had  made 
themselves  partners  to  this  transaction. 

The  rule  made  absolute. 

At  the  ensuing  sittings  at  Guildhall,  on  Monday,  March  3,  178.3,  the 
new  trial  came  on,  before  Lord  Mansfield  and  a  special  jury;  when 
Wallace,  for  the  defendant,  stated  and  ofiered  to  prove  that,  by  the 
universal  usage  and  understanding  of  all  the  bankers  and  merchants 
in  London,  the  indorsement  was  bad  because  not  signed  by  both  the 
payees. 

Moworth,  on  the  other  side,  objected  to  any  evidence  of  that  sort ; 
insisting  that  the  point  was  a  question  of  law,  and  had  been  decided 
by  the  court. 

Lord  Mansfield  said  he  did  not  think  the  question  was  so 
decided  as  to  preclude  the  evidence  offered,  and  therefore  over- 
ruled the  objection. 

Wallace  then  called  Mr.  Gosling,  an  eminent  banker,  to  prove  the 
usage  ;  but  the  jury,  una  voce,  declared  they  knew  it  perfectly  to  be 
as  he  had  stated  it ;  and,  without  hearing  the  witness,  found  a  verdict 
for  the  defendant.^ 

1  The  law  is  now  well  settled  in  accordance  with  the  usage  found  by  the  jury. 
Jones  V.  Eadford,  1  Camp.  83,  n.;  Dwight  v.  Pease,  3  McL.  94;  Shepard  v.  Hawley, 
1  Conn.  367  {semble)  ;  Lowell  v.  Eeding,  9  Greenl.  85  (semble)  ;  Cooper  v.  Bailey,  52 
Me.  230  {semble) ;  Bennett  v.  McGaugliy,  4  Miss.  192 ;  Foster  v.  Hill,  36  N.  H.  526, 
529 ;  Wood  v.  Wood,  1  Harr.  428  ;  Willis  v.  Green,  5  Hill,  234  [semble]  ;  Martin  v. 
Hayes,  Busbee,  423;  Sayre  v.  Frick,  7  W.  &  S.  383  (semble) ;  Quinby  u.  Merritt,  11 
Humph.  439.     See  Snelling  v.  Boyd,  6  Monr.  172,  173  (semble),  contra. 

Conf .  Finch  v.  De  Forrest,  16  Conn.  445  (a  note  payable  to  A.  and  indorsed  by  A. 
&  Co.    Held  a  good  transfer.) 

In  regard  to  indorsements  by  executors,  a  distinction  is  to  be  observed.    If  the 
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WALLACE  V.  HARDACRE. 

At  Nisi  Pkius,  coram  Lord  Ellbnboeough,   C.  J.,  December  9, 

1807. 

[Reported  in  1  Campbell,  45.] 

Assumpsit  against  the  defendant  as  acceptor  of  a  bill  of  exchange, 
dated  23d  March,  1807,  for  £319  10s.,  drawn  by  Edward  Maine,  at  two 
months,  payable  to  his  own  order,  and  indorsed  by  him  to  the  plaintiff. 

Proof  being  given  of  the  defendant's  handwriting  to  the  bill,  that 
Maine  had  indorsed  it  by  procuration,  and  that  at  the  time  of  the  in- 
dorsement Maine  was  largely  indebted  to  the  plaintiff, 

There  were  two  defences  set  up  to  the  action.  First,  that  the  plain- 
tiff was  not  a  bona  fide  holder  of  the  bill.^  The  second  ground  was 
that  Maine  had  committed  an  act  of  bankruptcy  before  the  bill  was 
delivered  to  the  plaintiff,  and  that  no  interest,  therefore,  could  be 
conveyed  by  his  indorsement.  It  was  allowed  that,  according  to  the 
case  of  Lempriere  v.  Pasley,''  if  the  bill  had  been  deposited  with  the 
plaintiff  by  Maine  while  solvent,  he  might  have  put  his  name  upon  it 
as  indorser,  committing  an  act  of  bankruptcy, ;  but  it  was  insisted 
that  the  indorsement  was  a  mere  i  nullity,  as  he  had  become  bankrupt 
before  parting  with  the  possession  of  it. 

Lord  Ellenborottgh.  The  bill  could  not  pass  under  the  commis- 
sion, being  of  no  value  in  the  hands  of  the  bankrupt.  There  having 
been  no  consideration  between  him  .and  the  acceptor,  he  could  not 
have  sued  upon  it  himself,  and  no  right  of  action  in  respect  of  it  could 
vest  in  his  assignees.  But  the  bill  must  be  available  in  the  hands  of 
the  plaintiff,  who  has  given  a  valuable  consideration  for  it ;  and  the 
acceptor  is  here,  as  in  other  cases  of  accommodation  bills,  barred  of 
that  defence  which  he  might  have  set  up  to  an  action  at  the  suit  of 
one  of  the  original  parties  to  it.     Smith  v.  Pickering. 

The  defendant's  counsel  then  maintained  that  the  bankrupt  had  a 

bill  or  note  is  made  payable  to  executors,  the  indorsement  of  all  is  requisite  to  the 
transfer.  Sanders  u.  Blain,  6  J.  J.  Marsh.  446 ;  Smith  v.  Whiting,  9  Mass.  334 ; 
Johnson  i>.  Mangum,  65  N.  Ca.  146.  But  see  Bogert  v.  Hertell,  4  Hill,  492,  506, 
contra ;  and  conf.  Winterbottoni's  Case,  2  C.  &  K.  37  ;  Pease  v.  Dwight,  6  How.  194. 

If,  howeTer,  the  bill  or  note  is  payable  to  the  testator,  the  indorsement  of  any  one 
of  several  executors  will  transfer  the  title  to  the  instrument.  Dwight  v.  Newell,  15 
111.  333  {semble)  ;  Sanders  v.  Blaine,  6  J.  J.  Marsh.  446  ;  Wheeler  v.  Wheeler,  9  Cow. 
34  ;  Johnson  v.  Mangum,  65  N.  Ca.  146  ;  Mosely  v.  Graydon,  4  Strob.  7.  —  Ed. 

1  The  first  defence  was  based  upon  the  alleged  illegality  of  the  transaction  between 
Maine  and  the  plaintiff.     So  much  of  the  case  as  relates  thereto  is  omitted.  —  Ed. 

2  2  T.  R.  485. 
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valuable  property  in  the  bill,  and  that  it  therefore  passed  under  the 
commission  as  part  of  his  effects ;  for  this  reason,  that  the  defendant 
had  received  a  cross  acceptance  of  Maine's  as  a  consideration  for 
accepting  this  bill;  and  that,  though  that  acceptance  had  produced 
nothing,  it  prevented  the  bill  from  being  an  accommodation  bill,  and 
gave  the  defendant  a  set-off  against  the  assignees  of  the  bankrupt.' 

But  the  Attorney-General,  on  the  other  side,  protested  strongly 
against  this  mode  of  blowing  hot  and  cold  ;  and,  the  cross  acceptance 
not  being  properly  made  out,  the  plaintiff  had  a  verdict.'' 


COTES  V.  DAVIS. 

At  Nisi  Peius,  coeam  Loed  Ellbnboeough,  C.  J.,  December  2, 

1808. 

[Reported  in  1  Campbell,  485.] 

Action'  by  the  indorsee  against  the  maker  of  a  promissory  note  for 
£24  17s.,  payable  to  "Mrs.  Carter,  or  order,"  and  indorsed  by  her  in 
the  name  of  "  M.  Carter." 

Evidence  was  given  of  the  handwriting  of  the  maker,  and  of  the 
payee,  who  was  proved  to  pass  in  the  world  by  the  name  of  Mrs. 
Carter.  It  likewise  appeared  that  the  plaintiff  had  given  a  valuable 
consideration  for  the  note  ;  that  when  it  was  presented  for  payment  by 
a  notary,  with  the  indorsement  upon  it,  the  defendant  said  it  should 
be  paid  in  a  few  days ;  and  that  he  afterwards  asked  for  further  time 
when  the  action  was  commenced  and  the  declaration  had  been  de- 
livered. 

Garrow,  for  the  defendant,  offered  to  prove  that  Mrs.  Carter,  the 
payee,  was  the  wife  of  a  man  of  the  name  of  Cole,  who  was  still  alive  ; 
and  contended  that,  if  this  fact  was  established,  the  plaintiff  must  be 
nonsuited.  It  had  been  decided  that  no  title  to  a  bill  of  exchange  or 
promissory  note  could  be  made  through  the  indorsement  of  a,  feme 
covert ;  and  what  the  defendant  said  after  the  bill  had  become  due 
must  be  immaterial,  if  he  was  not  previously  liable. 

Loed  Ellenboeottgh.  The  husband  may  authorize  the  wife  to  in- 
dorse bills  of  exchange  or  promissory  notes,  as  his  agent ;  and,  after 
the  acknowledgments  and  promises  of  the  defendant  in  this  case,  it 

1  Rolfe  !).  Caston,  2  H.  Bl.  570;  Cowley  v.  Dunlop,  7  T.  R.  565;  Buckler  v.  But- 
tivant,  3  East,  72 ;  Kent  v.  Lowen,  1  Camp.  177,  180  d. 

2  Arden  t.  Watkins,  3  East,  317 ;  Willis  v.  Freeman,  12  East,  656 ;  Ramsbotliam 
V.  Cator,  1  Stark.  228  (semftfe),  accord.  — Ed. 
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may  reasonably  be  presumed  against  him  that  Mrs.  Carter  had  author- 
ity from  her  husband  to  indorse  the  note  in  question. 

Qarrow.  But  in  that  case  the  indorsement  ought  to  have  been  in 
the  name  of  the  husband. 

Lord  Ellenbobough.  We  may  fairly  carry  the  presumption  one 
step  farther,  and  presume  that  the  husband  authorized  her  to  indorse 
notes  in  the  name  by  which  she  herself  passed  in  the  world.  The 
defendant  is  now  estopped  from  contesting  her  authority  for  this 
indorsement.  Yerdictfor  the  plaintiff} 


MASON   V.  MOEGAlSr. 
In  the  King's  Bench,  Notembee  6,  1834. 

[Reported  in  2  Adolphm  ^  Ellis,  30.] 

Assumpsit.  The  first  count  of  the  declaration  stated  that  the  de- 
fendant on,  &c.,  made  his  promissory  note  payable  to  Sarah,  then  and 
still  the  wife  of  John  Barnard,  or  order,  and  that  John  Barnard  in- 
dorsed it  to  the  plaintiff.  The  second  count  stated  the  note  to  have 
been  made  payable  to  John  Barnard,  or  order,  and  that  John  Barnard 
indorsed.  The  third  count  stated  that  Sarah  Ann,  the  wife  of  the 
plaintiff,  while  she  was  unmarried,  had  advanced  money  to  the  de- 
fendant ;  that  the  defendant,  to  secure  it,  and  while  Sarah  Ann  was 
unmarried,  had  made  the  promissory  note  for  the  amount  payable  to 
Sar.nh,  then  and  still  the  wife  of  John  Barnard,  or  order,  and  deliv- 
ered it  to  her  in  trust,  and  for  the  use  and  benefit  of  Sarah  Ann  ;  that, 
before  the  bill  became  due,  the  plaintiff  intermarried  with  Sarah  Ann, 
and  became  thereby  entitled  to  have  the  note  indorsed  to  him,  and 
that  John  and  Sarah  Barnard  indorsed  it  to  him.  Pleas  to  each 
count  severally  :  that  the  defendant  did  not  make  the  promissory  note 
in  the  three  counts  mentioned  in  manner,  &c.  On  the  trial  before 
Lord  Denman,  C.  J.,  at  the  adjourned  sittings  at  Guildhall,  after  Trin- 
ity term  last,  it  was  proved  that  the  note  was  payable  to  Sarah 
Barnard,  and  that  John  Barnard  had  indorsed  it  singly.  The  counsel 
for  the  defendant  objected  that  Sarah   Barnard  ought  to  have   in- 

'  Prestwick  v.  Marshall,  7  Bing.  665;  Prince  v.  Brunatte,  1  B.  N.  C.  435;  Roland 
ti.  Logan,  18  Ala.  307 ;  Stevens  v.  Seals,  10  Cush.  291 ;  Menkens  v.  Heringhi,  17  Mo. 
297  ;  McClain  v.  Weidemeyer,  25  Mo.  364  ;  Miller  v.  Delamater,  12  Wend.  433  ;  Har- 
ris V.  Culver,  9  B.  Mon.  365  ;  Phillips  v.  Wilks,  36  N.  Y.  Sup.  Ct.  254  (semble),  accord. 

Savage  v.  King,  17  Me.  301  (overruled),  contra. 

In  Hancock  Bank  v.  Joy,  41  Me.  568,  a  husband  was  held  liable  as  indorser  upon 
an  authorized  indorsement  by  wife  in  her  own  name  of  a  bill  payable  to  her  order. 
—  Ed. 
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dorsed  also ;  but  his  Lordship  overruled  the  objection  ;  and  a  verdict 
was  taken  for  the  plaintiff,  with  leave  for  the  defendant  to  move  to 
set  it  aside,  and  enter  a  nonsuit. 

Godson  now  moved  accordingly.  In  M'Neilage  v.  Holloway,  it 
was  held  that  the  husband  of  a  woman  to  whom  a  bill  had  been  made 
payable  while  she  was  sole,  and  who  had  married  before  its  maturity, 
might  sue  alone,  without  the  wife's  indorsement.  But  Abbott,  J., 
does  not  appear  to  have  altogether  assented  to  the  reasons  given  by 
the  rest  of  the  court ;  and  the  authority  of  the  case  was  questioned 
by  him  afterwards  in  Richards  v.  Richards.''  There  it  was  held  that  a 
woman  who  had  advanced  money  which  she  had  received  as  adminis- 
tratrix to  her  husband,  and  had  taken  a  joint  and  several  note  from 
him  and  two  others,  payable  to  herself  by  way  of  security,  might  sue 
the  two  others  after  her  husband's  death.  [Patteson,  J.  It  has  been 
held  that  she  could  not  indorse  alone  during  her  coverture.  Connor 
V.  Martin.^]  That  is  admitted ;  but  the  indorsement  of  both  husband 
and  wife  is  necessary,  that  the  continuation  of  interest  from  party  to 
party  may  appear  on  the  instrument. 

Lord  Denman,  C.  J.  A  party  who  takes  such  an  instrument  is  to 
satisfy  himself  that  he  takes  it  from  the  actual  owner ;  and  that  is  all 
he  need  do.     There  is  no  ground  for  the  rule. 

Taunton,  Patteson,  and  Williams,  JJ.,  concurred. 

Hule  refused.^ 

1  2  B.  &  Ad.  453. 

*  1  Stra.  516,  Easter  Term,  1728.  [The  plaintiff  declared  upon  a  promissory  note 
made  to  a  feme  covert  {a),  and  indorsed  by  her  to  him,  and  on  argument  judgment 
was  given  for  the  defendant,  the  right  being  in  point  of  law  vested  in  the  husband, 
and  the  wife  having  no  power  to  dispose  of  it.]  Jeffrey  v.  Mattheson  (Court  of 
Session),  June  28,  1826;  Ingham  v.  White,  4  All.  412;  Kenworthy  v.  Sawyer,  126 
Mass.  28,  accord.  In  the  last  two  cases  the  note  was  executed  to  the  wife  by  the 
husband. 

A  bill  or  note  given  by  a  married  woman  is,  of  course,  absolutely  void.  Loyd  v. 
Lee,  1  Stra.  94 ;  Cannam  v.  Parmer,  3  Ex.  698  ;  Bauer  v.  Bauer,  40  Mo.  61 ;  Scudder 
V.  Gori,  18  Abb.  Pr.  223 ;  Loomis  v.  Ruck,  56  N.  Y.  462 ;  Sim  v.  Gibb  (Court  of  Ses- 
sion), Nov.  25,  1825 ;  "Walker  v.  Elder  (Court  of  Session),  Deo.  4, 1827. 

Even  when  by  statute  a  married  woman  may  contract  as  a  feme  sole  with  every 
one  but  her  husband,  no  one  can  acquire  a  title  to  sue  her  upon  a  note  executed  by 
her  to  her  husband  and  indorsed  by  him.    Boby  v.  Fhelon,  118  Mass.  641. 


(a)  According  to  a  note  of  this  case  taken  by  Mr.  Justice  Denison,  while  in  court, 
and  cited  by  him  in  Bawlinson  v.  Stone,  8  Wils.  6,  the  promissory  note  was  given  to 
the  wife  before  her  marriage.  — Ed. 
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EBENEZER  R.  ESTABROOK  v.  WILLIS   SMITH. 

In   thb    Supreme   Judicial    Gouet,   Massachusetts,   Septembbe 

Teem,  1856. 

[Reported  in  6  Gray,  570.] 

Action  of  contract  upon  a  promissory  note,  made  by  the  de- 
fendant, payable  to  "Estabrook  &  Richmond,  or  order,"  and  in- 
dorsed by  Richmond  in  his  own  name,  for  the  purpose  of  transferring 
his  interest  therein  to  his  copartner,  Estabrook,  the  plaintiff.  The 
parties  submitted  to  the  decision  of  the  court  the  question,  whether 
this  indorsement  was  sufficient  to  enable  the  plaintiff  to  maintain  an 
action  thereon  in  his  own  name. 

D.  Foster,  for  the  plaintiff.  One  of  two  partners,  or  other  joint- 
payees  of  a  promissory  note,  may  indorse  the  same  in  his  own  name 
to  the  other,  and  thereby  enable  the  latter  to  maintain  an  action 
thereon.  There  is  no  difference  in  this  respect  between  partners  and 
other  joint-payees  ;  for  a  note,  payable  to  two  jointly,  makes  them 
partners  as  to  this  transaction.  Russell  v.  Swan,^  Goddard  v.  Lyman.'' 
To  require  the  plaintiff's  own  name  to  be  indorsed  on  the  note  would 
in  effect  compel  him  to  indorse  it  to  himself. 

E.  Washburn,  for  the  defendant. 

Dewey,  J.  We  take  the  rule  to  be  uncontroverted,  that  a  promis- 
sory note,  payable  "  to  A.  B.,  or  order,"  cannot  be  transferred,  so  as  to 
give  a  right  of  action  in  the  name  of  a  holder,  not  the  original  party, 
without  an  indorsement  by  the  payee.  The  application  of  this  princi- 
ple seems  to  be  decisive  against  the  right  of  the  plaintiff  alone  to  m.iin- 
tain  this  action.  The  action  is  brought  by  Estabrook  upon  a  note 
made  to  a  copartnership,  —  Estabrook  &  Richmond,  —  promising  them, 
by  the  name  of  their  copartnership,  to  pay  them  or  order  a  certain  sum 
of  money.  That  this  action  cannot  be  maintained  by  the  plaintiff  as 
payee  of  the  note  is  obvious,  as  that  would  at  once  present  a  case 
where  there  was  an  omission  to  join  all  the  payees  as  plaintiffs,  which 
would  be  fatal  to  the  action.  The  only  question,  therefore,  is  whether 
this  note  is  legally  indorsed,  so  as  to  enable  the  plaintiff  to  maintain 
the  action  as  indorsee. 

The  payees  of  the  note  are  Estabrook  &  Richmond,  who  compose  a 
partnership.  An  indorsement  of  the  note  by  the  payees  would  there- 
fore be  an  indorsement  by  Estabrook  &  Richmond  ;  and  this  would 
correspond  with  the  form  of  the  note,  and  transfer  the  same  to  their 
indorsee.  One  partner  might  properly  transfer  the  note  by  indorse- 
ment ;  but  he  must  do  it  by  indorsing  the  partnership  name.  Any 
1  16  Mass.  314.  2  14  Pick.  268. 
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« 

tiling  less  than  this  seems  to  be  an  irregularity,  and  a  departure  from 
the  legitimate  mode  of  transfer  of  a  negotiable  note  or  bill,  payable  to 
the  order  of  a  copartnership.' 

It  is  not  contended  that  the  indorsement  by  Richmond  alone  would 
have  been  sufficient  to  authorize  an  action  in  the  name  of  a  third  per- 
son as  indorsee  ;  but  it  is  urged  that  such  indorsement  is  sufficient  to 
authorize  an  action  by  the  other  partner  —  Estabrook  —  as  indorsee. 
The  position  taken  is,  that  Richmond,  by  his  indorsement,  has  parted 
with  all  his  interest,  and  so  vested  the  entire  note  in  Estabrook.  This 
may  be  all  true  as  between  Richmond  and  Estabrook,  and  might  be 
quite  sufficient  to  settle,  as  between  them,  to  whose  use  this  money 
was  to  be  held  when  collected.  But  the  question  still  recurs,  as  to  the 
effect  of  such  an  indorsement  as  against  the  maker  of  the  note,  and 
whether  it  creates  the  legal  relation  of  indorsee.  As  already  re- 
marked, the  present  action,  if  maintainable  at  all,  is  maintainable  by 
Estabrook  as  indorsee  of  the  note.  To  constitute  a  legal  indorse- 
ment, the  payees  Estabrook  &  Richmond  must  be  the  indorsers. 
But  no  such  indorsement  has  ever  been  made.  No  one  has  professed 
to  indorse  the  note  in  the  partnership  name.  The  only  indorsement 
is  that  of  Richmond  individually ;  and  although  it  might  be  quite 
competent  for  the  payees  Estabrook  &  Richmond  in  their  part- 
nership name  to  have  indorsed  it  to  Estabrook,  yet  they  have  not 
done  so. 

We  have  found  no  authority  for  maintaining  an  action  by  an  in- 
dorsee, under  such  circumstances.  The  case  of  Goddard  v.  Lyman, 
which  seems  to  be  the  most  favorable  case  cited  to  sustain  the  posi- 
tion taken  by  the  plaintiff,  was  widely  different  from  the  present  case. 
Tn  that  case,  although  the  original  indorsement  was  by  two  only  of 
three  payees,  and  made  to  the  other  payee  and  a  third  person,  yet  it 
was  subsequently  indorsed  by  the  third  payee,  and  came  to  the  hands 
of  the  plaintiff,  who  instituted  the  suit  with  the  indorsement  of  all 
the  payees.  That  case  upon  its  facts  does  not,  therefore,  furnish  any 
precedent  for  this  case  ;  although  some  of  the  remarks,  as  found  in  the 
opinion  of  the  court,  might  seem  to  indicate  a  broader  doctrine  than 
the  case  required. 

The  plaintiff  then  had  leave  to  amend,  on  terms,  by  joining  the 

other  partner,  and  had  — 

Judgment  for  the  amount  of  the  note} 

1  Planters'  Bank  u.  Willis,  5  Ala.  770 ;  Alabama  Co.  v.  Brainard,  35  Ala.  476  ; 
Cooper  V.  Bailey,  52  Me.  230,  accord.  But  see  Wartells  k.  Hudson,  8  La.  An.  486 ; 
McConeghy  v.  Kirk,  68  Pa.  200,  contra.  On  the  death  of  a  partner  the  indorsement 
should  be  in  the  name  of  the  surriving  partners  only.  Jones  v.  Thorn,  14  Mart.  113. 
—  Ed. 

»  Miller  c.  Bledsoe,  2  111.  530;  Foster  a.  Hill,  36  N.  H.  526;  Began  w.  Jones,  1 
■Wyoming,  210  (semble),  accord. 

Bolton  V.  Burnett,  6  Blackf.  222  ;  Carleton  v.  Byington,  17  Iowa,  579  ;  Goddard  v. 
Lyman,  14  Pick.  268  (semble) ;  Sneed  v.  Mitchell,  1  Hayw.  (N.  Ca.  289),  confro.  —  Ed. 
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SECTION  IV. 

Purchase  for  Value  without  Notice. 

(a)    TlTLE.1 

ANONYMOUS. 
At  Nisi  Peius,  coram  Holt,  C.  J.,  1698. 

[Reported  in  1  Lord  Raymond,  738.] 

A  BANK-BILL  was  payable  to  A.  or  bearer ;  A.  gave  it  to  B.,  who 
lost  it ;  C.  found  it,  and  assigned  it  over  to  D.  for  valuable  considera- 
tion ;  D.  went  to  the  bank,  and  got  a  new  bill  in  his  own  name  ;  A. 
brought  trover  against  D.  for  the  former  bill.  And  ruled  by  Holt,  C.  J., 
at  Guildhall,  1698,  that  an  action  did  not  lie  against  D.,  because  he 
held  it  for  valuable  consideration. 

Me  relatione  m'ri  Daly.'' 

1  The  cases  brought  together  under  this  caption  might  hare  been  arranged  with 
advantage  in  two  sections,  entitled  respectively :  Purchase  for  value  without  notice 
as  a  source  of  title,  and  purchase  for  value  without  notice  as  a  bar  to  defences. 
The  former  would  include,  first,  the  cases  in  which  a  purchaser  for  value  without 
notice  acquires  a  title  to  negotiable  paper,  although  his  transferror  has  no  title  as  in 
the  case  of  paper  negotiable  by  delivery  merely,  and  purchased  of  a  finder  or  thief; 
secondly,  the  cases  in  which  the  transfer  by  one  who  has  no  property  in  the  paper 
passes  no  title  even  to  a  purchaser  for  value  without  notice,  as  in  the  case  of  a 
forged  or  unauthorized  indorsement  of  paper  negotiable  only  by  indorsement,  (a) 

The  latter  of  the  two  sections  would  include,  first,  the  cases  in  which  a  purchaser 
for  value  without  notice  would  acquire  a  title  discharged  of  defences,  to  which  it 
was  subject  in  the  hands  of  his  transferror  in  favor  of  prior  parties,  as  in  the  case 
of  fraud,  failure  of  consideration  and  other  equitable  or  personal  defences ;  secondly, 
the  cases  in  which  the  defences  would  attach  to  the  paper  even  in  the  hands  of  a  pur- 
chaser for  value  without  notice,  as  in  the  case  of  alteration  and  other  legal  or  real 
defences. 

Furthermore,  the  cases  Jenys  v.  Fawler,  infra,  399 ;  Price  v.  Neal,  infra,  807 ; 
Bass  V.  Clive,  infra,  466 ;  Thiedemann  v.  Goldschmidt,  infra,  p.  534 ;  Marine  Bank  v. 
Nat.  City  Bank,  infra,  587;  Louisiana  Bank  v.  Citizens'  Bank,  infra,  601,  belong 
properly  in  chapter  VI.,  section  I. ;  and  Mechanics'  Bank  v.  Straiton,  infra,  574, 
belongs  in  chapter  IV.,  section  I.  —  Ed. 

2  Anon.,  1  Salk.  126;  Adkins  v.  Blake,  2  J.  J.  Marsh,  40,  accord.  — Ed. 


(a)  By  a  strictly  scientific  classification  this  latter  class  of  cases  would  properly 
fall  into  chapter  IV.,  section  III.  —  Ed. 
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JENTS  V.  FAWLER  akb  Anothbe. 

At  Nisi  Peius,  at  Guildhall,  coeam  Raymond,  C.  J.,  Hilary 

Tbem,  1733. 

[Reported  in  2  Strange,  946.] 

In  an  action  by  the  indorsee  of  a  bill  of  exchange  against  the 
acceptor,  it  was  held  not  to  be  necessary  to  prove  the  hand  of  the 
drawer  ;  and  the  plaintiff  rested  on  the  proof  of  the  acceptance.  The 
defendant  offered  to  prove  it  a  forged  bill,  by  calling  persons  who 
were  acquainted  with  the  hand  of  the  drawer,  and  would  swear  they 
did  not  believe  it  to  be  his  hand.  But  the  Chief  Justice  would  not 
admit  this,  from  the  danger  to  negotiable  notes,  and  because  a  man 
might  with  design  write  contrary  to  his  usual  method.  And  he 
strongly  inclined  that  even  actual  proof  of  forgery  would  not  excuse 
the  defendants  against  their  own  acceptance,  which  had  given  the  bill 
a  credit  to  the  indorsee. 

Strange  pro  quer.,  who  had  a  verdict.^ 


BOWTER  V.  BAMPTON. 

In  the  King's  Bench,  Teinity  Teem,  1741. 

[Reported  in  2  Strange,  1155.2] 

Upon  a  case  stated  at  Nisi  Prius  in  an  action  by  the  plaintiff  as 
indorsee  of  several  promissory  notes,  it  appeared  that  the  notes  were 
given  by  the  defendant  to  one  John  Church,  for  money  by  him  know- 
ingly advanced  to  the  defendant  to  game  with  at  dice,  and  that  Church 
indorsed  them  to  the  plaintiff  for  a  full  and  valuable  consideration, 
and  that  the  plaintiff  was  not  privy  to,  or  had  any  notice,  that  any  part 

1  Porthouse  v.  Parker,  1  Camp.  82;  Sanderson  v.  CoUman,  4  M.  &  Gr.  209;  U.  S. 
Bank  v.  Bank  of  Georgia,  10  Wheat.  333,  353 ;  Hoffman  u.  Milwaukee  Bank,  12 
Wall.  181,  193  ;  Kedington  v.  Woods,  45  Cal.  406,  418  ;  Peoria  R.R.  o.  Neill, 
16  III.  269,  270  ;  McKleroy  v.  Southern  Bank,  14  La,  An.  458,  459  ;  Stout  v.  Benoist, 
39  Mo.  277,  281 ;  Canal  Bank  o.  Albany  Bank,  1  Hill,  287,  294 ;  Bank  of  Com- 
merce V.  Union  Bank,  8  Comst.  280,  235;  Holt  v.  Ross,  54  N.  Y.  472,  475;  Marine 
Bank  v.  City  Bank,  59  N.  T.  67  ;  White  v.  Continental  Bank,  64  N.  Y.  316,  320 ; 
Levy  II.  U.  S.  Bank,  1  Binn.  27,  36  ;  Tradesman's  Bank  v.  Third  Nat.  Bank,  66  Pa. 
435,  438 ;  Chambers  v.  Union  Bank,  78  Pa.  205,  209 ;  City  Bank  v.  Nat.  Bank,  45 
Tex.  203,  218 ;  St.  Albans  Bank  v.  Farmers'  Bank,  10  Vt.  141,  145,  accord.  —  Ed. 

2  7  Mod.  834,  s.  c.  —  Ed. 
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of  the  money  for  which  the  notes  were  given  had  been  lent  for  the 
purpose  of  gaming. 

Upon  this,  a  question  arose  upon  the  statute  9  Anne,  c.  14,  §  1, 
which  says,  "  That  all  notes,  where  the  whole  or  any  part  of  the  con- 
sideration is  money  knowingly  lent  for  gaming,  shall  be  void  to  all 
intents  and  purposes  whatsoever,"  ^  whether  the  plaintiff  could  main- 
tain this  action  against  the  defendant.  And  after  two  arguments  the 
court  were  of  opinion  he  could  not ;  for  it  is  making  it  of  some  use  to 
the  lender,  if  he  can  pay  his  own  debts  with  it :  and  it  will  be  a 
means  to  evade  the  act,  it  being  so  very  difficult  to  prove  notice  on  an 
indorsee.  And  though  it  will  be  some  inconvenience  to  an  innocent 
man,  yet  that  will  not  be  a  balance  to  those  on  the  other  side.  And 
the  plaintiff  is  not  without  remedy,  for  he  may  sue  Church  on  his 
indorsement.  And  it  is  but  the  common  hazard  of  taking  notes  of 
infants  or  fetne  coverts.  As  to  what  Holt  said  in  Hussey  v.  Jacob,  it 
was  not  the  point  adjudged,  and  the  Chief  Justice  said  he  had  seen  a 
report  wherein  notice  was  taken,  that  all  the  learned  part  of  the  bar 
wondered  at  it.^ 


MILLER  V.  RACE. 

In  the  King's  Bench,  Jantjakt  31,  1758. 

[Repm-ted  in  1  Burrow,  452.] 

It  was  an  action  of  trover  against  the  defendant,  upon  a  bank-note, 
for  the  payment  of  twenty-one  pounds  ten  shillings  to  one  William 
Finney,  or  bearer,  on  demand. 

The  cause  came  on  to  be  tried  before  Lord  Mansfield,  at  the  sittings 
in  Trinity  term  last  at  Guildhall,  London ;  and  upon  the  trial  it  ap- 
peared that  William  Finney,  being  possessed  of  this  bank-note  on  the 

'  This  statute  was  so  far  modified  by  5  &  6  Geo.  IV.  c.  41,  §§  1  and  2,  as  to  give, 
in  effect,  a  title  to  one  who  acquired  a  bill  or  note  for  value  and  without  notice  of 
the  gaming  transaction  between  prior  parties.  See  Hay  v.  Ayling,  IG  Q.  B.  423,  4.31. 
—  Ed. 

2  Aliken  v.  Howell,  1  Nev.  &  M.  191 ;  Shillito  v.  Theed,  7  Bing.  405 ;  Hitchcock 
V.  Way,  6  A.  &  E.  943 ;  Lane  v.  Chapman,  3  Per.  &  D.  668 ;  Henderson  v.  Benson, 
8  Price,  281;  White  v.  Johnson  (Court  of  Session),  Jan.  22,  1819;  Eliott  v.  Cocks 
(Court  of  Session),  Nov.  21,  1826;  Hamilton  k.  Russel  (Court  of  Session),  May  18, 
1832 ;  Abrams  v.  Camp,  4  111.  290 ;  Craig  v.  Andrews,  7  Iowa,  17 ;  linger  v.  Boas, 
13  Pa.  601,  accm-d. 

Hussoy  V.  Jacob,  1  Ld.  Ray.  87  {semble)  ;  Neilson  v.  Bruce  (Court  of  Session), 
June  25,  1740;  Stewart  i'.  Hyslop  (Court  of  Session),  Feb.  18,  1741,  contra.  — 'Ev. 
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11th  of  December,  1756,  sent  it  by  the  general  post,  tinder  cover, 
directed  to  one  Bernard  Odenharty  at  Chipping  Norton,  in  Oxford- 
shire ;  that  on  the  same  night  the  mail  was  robbed,  and  the  banls-note 
in  question  (amongst  other  notes)  taken  and  carried  away  by  the  robber ; 
that  this  bank-note,  on  the  12th  of  the  same  December,  came  into  the 
hands  and  possession  of  the  plaintiff,  for  a  full  and  valuable  consid- 
eration, and  in  the  usual  course  and  way  of  his  business,  and  without 
any  notice  or  knowledge  of  this  bank-note  being  taken  out  of  the 
mail. 

It  was  admitted  and  agreed  that,  in  the  common  and  known  course 
of  trade,  bank-notes  are  paid  by  and  received  of  the"  holder  or  pos- 
sessor of  them,  as  cash  ;  and  that,  in  the  usual  way  of  negotiating 
bank-notes,  they  pass  from  one  person  to  another  as  cash,  by  delivery 
only,  and  without  any  further  inquiry  or  evidence  of  title  than  what 
arises  from  the  possession.  It  appeared  that  Mr.  Finney,  having 
notice  of  this  robbery,  on  the  13th  of  December  applied  to  the  Bank 
of  England  "  to  stop  the  payment  of  this  note  ;  "  which  was  ordered 
accordingly,  upon  Mr.  Finney's  entering  into  proper  security  "  to  in- 
demnify the  bank." 

Some  little  time  after  this,  the  plaintiff  applied  to  the  bank  for  the 
payment  of  this  note,  and  for  that  purpose  delivered  the  note  to  the 
defendant,  who  is  a  clerk  in  the  bank ;  but  the  defendant  refused 
either  to  pay  the  note,  or  to  redeliver  it  to  the  plaintiff.  Upon  which 
this  action  was  brought  against  the  defendant. 

The  jury  found  a  verdict  for  the  plaintiff,  and  the  sum  of  £21  10s. 
damages  ;  subject,  nevertheless,  to  the  opinion  of  this  court  upon  this 
question,  "  whether,  under  the  circumstances  of  this  case,  the  plain- 
tiff had  a  sufficient  property  in  this  bank-note  to  entitle  him  to  recover 
in  the  present  action." 

3Ir.  Williams  was  beginning  on  behalf  of  the  plaintiff ;  but  Lord 
Mansfield  said  "  that,  as  the  objection  came  from  the  side  of  the 
defendant,  it  was  rather  more  proper  for  the  defendant's  counsel  to 
state  and  urge  their  objection." 

Sir  Richard  Lloyd,  for  the  defendant.  The  present  action  is 
brought,  no*  for  the  money  due  upon  the  note,  but  for  the  note  itself, 
the  paper,  the  evidence  of  the  debt.  So  that  the  right  to  the  money 
is  not  the  present  question  :  the  note  is  only  an  evidence  of  the 
money's  being  due  to  him  as  bearer.  The  note  must  either  come 
to  the  plaintiff  by  assignment,  or  must  be  considered  as  if  the  bank 
gave  a  fresh,  separate,  and  distinct  note  to  each  bearer.  Now  the 
plaintiff  can  have  no  right  by  the  assignment  of  a  robber.  And  the 
bank  cannot  be  considered  as  giving  a  new  note  to  each  bearer, 
though   each  bearer  may  be  considered  as  having  obtained  from  the 

26 
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bank  a  new  promise.  I  do  not  say  whether  the  bank  can  or  cannot 
stop  payment :  that  is  another  question.  But  the  note  is  only  an 
instrument  of  recovery.  Now  this  note,  or  these  goods  (as  I  may 
call  it),  was  the  property  of  Mr.  Finney,  who  paid  in  the  money  :  he  is 
the  real  owner.  It  is  like  a  medal  which  might  entitle  a  man  to  pay- 
ment of  money,  or  to  any  other  advantage.  And  it  is  by  Mr.  Finney's 
authority  and  request  that  Mr.  Race  detained  it. 

It  may  be  objected  "  that  this  note  is  to  be  considered  as  cash  in 
the  usual  course  of  trade."  But  still  the  course  of  trade  is  not  at  .all 
affected  by  the  present  question  about  the  right  to  the  note.  A  dif- 
ferent species  of  action  must  be  brought  for  the  note  from  what  must 
be  brought  against  the  bank  for  the  money.  And  this  man  has  elected 
to  bring  trover  for  the  note  itself,  as  owner  of  the  note ;  and  not  to 
bring  his  action  against  the  bank  for  the  money.  In  which  action  of 
trovei',  property  cannot  be  proved  in  the  plaintiff ;  for  a  special  pro- 
prietor can  have  no  right  against  the  true  owner.  The  cases  that 
may  affect  the  present  are  Anonymous,^  coram  Holt,  C.  J.,  at 
Nisi  Prius  at  Guildhall.  There  Lord  Chief  Justice  Holt  held  "  that 
the  right  owner  of  a  bank-bill,  who  lost  it,  might  have  trover  against 
a  stranger  who  found  it ;  but  not  against  the  person  to  whom  the 
finder  transferred  it  for  a  valuable  consideration,  by  reason  of  the 
course  of  trade,  which  creates  a  property  in  the  assignee  or  bearer."  ^ 
Ford  V.  Hopkins,'  ^oer  Holt,  C.  J.,  at  Nisi  Prius  at  Guildhall :  "  If 
bank-notes,  exchequer-notes,  or  million  lottery  tickets,  or  the  like,  are 
stolen  or  lost,  the  owner  has  such  an  interest  or  property  in  them  as 
to  bring  an  action,  into  whatsoever  hands  they  are  come :  money  or 
cash  is  not  to  be  distinguished ;  but  these  notes  or  bills  are  distin- 
guishable, and  cannot  be  reckoned  as  cash,  and  they  have  distinct 
marks  and  numbers  on  them."  Therefore,  the  true  owner  may  seize 
these  notes  wherever  he  finds  them,  if  not  passed  away  in  the  course 
of  trade.'' 

In  Middlesex,  coram  Pratt,  C.  J.,  Armory  v.  Delamiric,  a  chimney- 
sweeper's boy  found  a  jewel.  It  was  ruled  "  that  the  finder  has  such 
a  property  as  will  enable  him  to  keep  it  against  all  but  the  rightful 
owner,  and  consequently  may  maintain  trover.''  This  note  is  just 
like  any  other  piece  of  property,  until  passed  away  in  the  course  of 
trade.     And  here  the  defendant  acted  as  agent  to  the  true  owner. 

Mr.  Williams,  contra,  for  the  plaintiff.  The  holder  of  this  bank- 
note, upon  a  valuable  consideration,  has  a  right  to  it  even  against  the 

1  1  Salk.  126. 

2  1  Ld.  Raym.  738,  s.  c,  in  which  case  the  note  was  paid  away  in  the  course  of 
trade  ;  but  this  remains  in  the  man's  hands,  and  is  not  come  into  the  course  of  trade. 

>  1  Salk  283,  284.  *  1  Strange,  605. 
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true  owner.  1st.  The  circulation  of  these  notes  rests  a  property  in 
the  holder,  who  comes  to  the  possession  of  it,  upon  a  valuable  con- 
sideration. 2dly.  This  is  of  vast  consequence  to  trade  and  commerce  ; 
and  they  would  be  greatly  incommoded,  if  it  were  otherwise.  3dly. 
This  falls  within  the  reason  of  a  sale  in  market  overt,  and  ought  to 
be  determined  upon  the  same  principle.  First,  he  put  several  eases, 
where  the  usage,  course,  and  convenience  of  trade,  made  the  law, 
and  sometimes  even  against  an  act  of  Parliament.  Stanley  v.  Ayles,' 
per  Hale,  C.  J.,  at  Guildhall.  Lumley  v.  Palmer,  where  a  parol  ac- 
ceptance of  a  bill  of  exchange  was  holden  sufficient  against  the 
acceptor.  Secondly,  this  paper  credit  has  been  always,  and  with 
great  reason,  favored  and  encouraged.  Jenys  v.  Pawler  et  al.  The 
usage  of  these  notes  is  "that  they  pass  by  delivery  only,  and  are 
considered  as  oui-rent  cash  ;  and  the  possession  always  carries  with  it 
the  property."  1  Salk.  126,  pi.  5,  is  in  point.  A  particular  mischief 
is  rather  to  be  permitted  than  a  general  inconvenience  incurred.  And 
Mr.  Finney,  who  was  robbed  of  this  note,  was  guilty  of  some  laches 
in  not  preventing  it.  Upon  Sir  Richard  Lloyd's  argument,  a  holder 
of  a  note  might  suffer  the  loss  of  it,  for  want  of  title  against  a  true 
owner,  even  if  there  was  a  chasm  in  the  transfer  of  it  through  one 
only  out  of  five  hundred  hands.  Thii'dly,  this  s  to  be  considered 
upon  the  same  foot  as  a  sale  in  market  overt.  2  Inst.  713  :  "  A  sale  in 
market  overt  binds  those  that  had  right."  But  it  is  objected  by  Sir 
Richard  "  that  there  is  a  substantial  difference  between  a  right  to  the 
note  and  a  right  to  the  inoney."  But  I  say  the  right  to  the  money 
will  attract  to  it  a  right  to  the  paper.  Our  right  is  not  by  assignment, 
but  by  law,  by  the  usage  and  custom  of  trade.  I  do  not  contend  that 
the  robber,  or  even  the  finder  of  a  note,  has  a  right  to  the  note  ;  but, 
after  circulation,  the  holder  upon  a  valuable  consideration  has  a  right. 
We  have  a  property  in  this  note,  and  have  recovered  the  value  against 
the  withholder  of  it.  It  is  not  material  what  action  we  could  have 
brought  against  the  bank. 

Then  he  answered  Sir  Richard  Lloyd's  cases,  and  agreed  that  the 
true  owner  might  pursue  his  property,  where  it  came  into  the  hands 
of  another,  without  a  valuable  consideration,  or  not  in  the  course  of 
trade,  which  is  all  that  Lord  Ch.  J.  Holt  said  in  1  Salk.  284.  As  to 
1  Strange,  505,  he  agreed  that  the  finder  has  the  property  against  all 
but  the  rightful  owner,  not  against  him. 

Sir  Richard  Lloyd,  in  reply.  I  agree  that  the  holder -of  the  note  has 
a  special  property  ;  but  it  does  not  follow  that  he  can  maintain  trover 
for  it  against  the  true  owner.  This  is  not  only  without,  but  against 
the  consent  of  the  owner.     Supposing  this  note  to  be  a  sort  of  mer- 

1  3  Keb.  444. 
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cantile  cash,  yet  it  has  an  ear-mark,  by  which  it  may  be  distinguished  : 
therefore,  troA'er  will  lie  for  it.  And  so  is  the  case  of  Ford  v.  Hopkins. 
And  you  may  recover  a  thing  stolen  from  a  merchant,  as  well  as  a 
thing  stolen  from  another  man.  And  this  note  is  a  mere  piece  of 
paper:  it  may  be  as  well  stopped,  as  any  other  sort  of  mercantile 
cash  (as,  for  instance,  a  policy  which  has  been  stolen).  And  this  has 
not  been  passed  away  in  trade,  but  remains  in  the  hands  of  the  true 
owner.  And  therefore  it  does  not  signify  in  what  manner  they  are 
passed  away,  when  they  are  passed  away  ;  for  this  was  not  passed 
away.  Here,  the  true  owner,  or  his  servant  (which  is  the  same  thing), 
detains  it.  And  surely  robbery  does  not  divest  the  property.  This 
is  not  like  goods  sold  in  market  overt ;  nor  does  it  pass  in  the  way  of 
a  market  overt,  nor  is  within  the  reason  of  a  market  overt.  Suppose 
it  was  a  watch  stolen  :  the  owner  may  seize  it  (though  he  iinds  it  in  a 
market  overt),  before  it  is  sold  there.  But  there  is  no  market  overt 
for  bank-notes.  I  deny  the  holder's  (merely  as  holder)  having  a 
right  to  the  note  against  the  true  owner  ;  and  I  deny  that  the  posses- 
sion gives  a  right  to  the  note. 

Upon  this  argument,  on  Friday  last,  Lord  Manstield  then  said  that 
Sir  Richard  Lloyd  had  argued  it  so  ingeniously  that  (though  he  had 
no  doubt  about  the  matter)  it  might  be  proper  to  look  into  the  cases 
he  had  cited,  in  order  to  give  a  proper  answer  to  them ;  and  therefore 
the  court  deferred  giving  their  opinion  to  this  day.  But  at  the  same 
time  Lord  Mansfield  said  he  would  not  wish  to  have  it  understood  in 
the  city  that  the  court  had  any  doubt  about  the  point. 

Lord  Mansfield  now  delivered  the  resolution  of  the  court.  After 
stating  the  case  at  large,  he  declared  that  at  the  trial  he  had  no  sort 
of  doubt  but  that  this  action  was  well  brought,  and  would  lie  against 
the  defendant  in  the  present  case,  upon  the  general  course  of  business, 
and  from  the  consequences  to  trade  and  commerce,  which  would  be 
much  incommoded  by  a  contrary  determination.  It  has  been  very 
ingeniously  argued  by  Sir  Richard  Lloyd,  for  the  defendant.  But  the 
whole  fallacy  of  the  argument  turns  upon  comparing  bank-notes  to 
what  they  do  not  resemble,  and  what  they  ought  not  to  be  compared 
to  ;  namely,  to  goods,  or  to  securities,  or  documents  for  debts.  Now, 
they  are  not  goods,  not  securities,  nor  documents  for  debts,  nor  are  so 
esteemed ;  but  are  treated  as  money,  as  cash,  in  the  ordinary  course 
and  transaction  of  business,  by  the  general  consent  of  mankind,  which 
gives  them  the  credit  and  currency  of  money,  to  all  intents  and  pur- 
poses. They  are  as  much  money  as  guineas  themselves  are,  or  any 
other  current  coin,  that  is  used  in  common  payments,  as  money  or 
cash.  They  pass  by  a  will,  which  bequeaths  all  the  testator's  money 
or  cash;  and  are  never  considered  as  securities  for  money,  but  as 
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money  itself.  Upon  Lord  Ailesbui-y's  will,^  £900  in  bank-notes  was 
considered  as  cash.  On  payment  of  them,  whenever  a  receipt  is 
required,  the  receipts  are  always  given  as  for  money,  not  as  for  secu- 
rities or  notes.  So,  on  bankruptcies,  they  cannot  be  followed  as  iden- 
tical and  distinguishable  from  money,  but  are  always  considered  as 
money  or  cash.  'Tis  pity  that  reporters  sometimes  catch  at  quaint 
expressions  that  may  happen  to  be  dropped  at  the  bar  or  bench,  and 
mistake  their  meaning.  It  has  been  quaintly  said  "that  the  reason 
why  money  cannot  be  followed  is  because  it  has  no  ear-mark  ; "  but 
this  is  not  true.  The  true  reason  is  upon  account  of  the  currency  of 
it :  it  cannot  be  recovered  after  it  has  passed  in  currency.  So,  in  case 
of  money  stolen,  the  true  owner  cannot  recover  it,  after  it  has  been 
paid  away  fairly  and  honestly  upon  a  valuable  and  bona  fide  consider- 
ation ;  but,  before  money  has  passed  in  currency,  an  action  may  be 
brought  for  the  money  itself.  There  was  a  case  in  1  G.  1,  at  the  sittings,' 
Thomas  v.  Whip,  before  Lord  Macclesfield,  which  was  an  action  upon  as- 
sumpsit, by  an  administrator  against  the  defendant,  for  money  had  and 
received  to  his  use.  The  defendant  was  nurse  to  the  intestate  during 
his  sickness,  and  being  alone  conveyed  away  the  money.  And  Lord 
Macclesfield  held  that  the  action  lay.  Now  this  must  be  esteemed  a 
finding  at  least.  Apply  this  to  the  case  of  a  bank-note.  An  action 
may  lie  against  the  finder,  it  is  true  (and  it  is  not  at  all  denied) ;  but 
not  after  it  has  been  paid  away  in  currency.  And  this  point  has  been 
determined  even  in  the  infancy  of  bank-notes  ;  for  1  Salk.  126,  M.  10 
W.  3,  at  Nisi  Prius,  is  in  point.  And  Lord  Ch.  J.  Holt  there  says 
that  it  is  "  by  reason  of  the  course  of  trade,  which  creates  a  property 
in  the  assignee  or  bearer."  (And  "  the  bearer "  is  a  more  proper 
expression  than  assignee.)  Here  an  innkeeper  took  it  bona  fide,  in 
his  business,  from  a  person  who  made  the  appearance  of  a  gentleman. 
Here  is  no  pretence  or  suspicion  of  collusion  with  the  robber  ;  for  this 
matter  was  strictly  inquired  and  examined  into  at  the  trial,  and  is  so 
stated  in  the  case,  "  that  he  took  it  for  a  full  and  valuable  considera^ 
tion,  in  the  usual  course  of  business."  Indeed,  if  there  had  been  any 
collusion,  or  any  circumstances  of  unfair  dealing,  the  case  had  been 
much  otherwise.  If  it  had  been  a  note  for  £1,000,  it  might  have  been 
suspicious;  but  this  was  a  small  note,  for  £21  10s.  only,  and  money 
given  in  exchange  for  it.  Another  case  cited  was  a  loose  note  in  1  Ld. 
Raym.  738,  ruled  by  Lord  Ch.  J.  Holt  at  Guildhall,  in  1698,  which 
proves  nothing  for  the  defendant's  side  of  the  question;  but  it  is 
exactly  agreeable  to  what  is  laid  down  by  my  Lord  Ch.  J.  Holt,  in 
the  case  I  have  just  mentioned.  The  action  did  not  lie  against  the 
assignee  of  the  bank-bill,  because  he  had  it  for  valuable  consider- 
1  Popham  et  al.  v.  Bathurst  et  al.,  in  Chancery,  5th  November,  1743. 
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ation.  In  that  case,  he  had  it  from  the  person  who  found  it ;  but 
the  action  did  not  lie  against  him,  because  he  took  it  in  the  course 
of  currency  ;  and  therefore  it  could  not  be  followed  in  his  hands.  It 
never  shall  be  followed  into  the  hands  of  a  person  who,  bona  fide, 
took  it  in  the  course  of  currency,  and  in  the  way  of  his  business.  The 
case  of  Ford  v.  Hopkins  ^  was  also  cited,  which  was  an  action  of 
trover  for  million  lottery  tickets.  But  this  must  be  a  very  incorrect 
report  of  that  case  :  it  is  impossible  that  it  can  be  a  true  representa- 
tion of  what  Lord  Ch.  J.  Holt  said.  It  represents  him  as  speaking  of 
bank-notes,  exchequer-notes,  and  million  lottery  tickets  as  like  to  each 
other.  Now,  no  two  things  can  be  more  unlike  to  each  other  than  a 
lottery  ticket  and  a  bank-note.  Lottery  tickets  are  identical  and 
specific ;  specific  actions  lie  for  them.  They  may  prove  extremely 
unequal  in  value  :  one  may  be  a  prize,  another  a  blank.  Land  is  not 
more  specific  than  lottery  tickets  are.  It  is  there  said  "  that  the  de- 
livery of  the  plaintiffs'  tickets  to  the  defendant,  as  that  case  was, 
was  no  change  of  property."  And  most  clearly  it  was  no  change  of 
the  property :  so  far  the  case  is  right.  But  it  is  here  urged  as  a  proof 
"  that  the  true  owner  may  follow  a  stolen  bank-note,  into  what  hands 
soever  it  shall  come."  Now  the  whole  of  that  case  turns  upon  the 
throwing  in  bank-notes,  as  being  like  to  lottery  tickets.  But  Lord  Ch.  J. 
Holt  could  never  say  "that  an  action  would  lie  against  the  person 
who,  for  a  valuable  consideration,  had  received  a  bank-note  which 
had  been  stolen  or  lost,  and  bona  fi,de  paid  to  him,"  even  though  the 
action  was  brought  by  the  trae  owner ;  because  he  had  determined 
otherwise  but  two  years  before,  and  because  bank-notes  are  not  like 
lottery  tickets,  but  money.  The  person  who  took  down  this  case  cer- 
tainly misunderstood  Lord  Ch.  J.  Holt,  or  mistook  his  reasons.  For 
this  reasoning  would  prove  (if  it  was  true,  as  the  reporter  represents 
it)  that,  if  a  man  paid  to  a  goldsmith  £500  in  bank-notes,  the  goldsmith 
could  never  pay  them  away.  A  bank-note  is  constantly  and  univer- 
sally, both  at  home  and  abroad,  treated  as  money,  as  cash,  and  paid 
and  received  as  cash ;  and  it  is  necessary,  for  the  purposes  of  com- 
merce, that  their  currency  should  be  established  and  secured.  There 
was  a  case  in  the  Court  of  Chancery,^  on  some  of  Mr.  Child's  notes, 
payable  to  the  person  to  whom  they  were  given,  or  bearer.  The  notes 
had  been  lost  or  destroyed  many  years.  Mr.  Child  was  ready  to  pay 
them  to  the  widow  and  administratrix  of  the  person  to  whom  they 
were  made  payable,  upon  her  giving  bond,  with  two  responsible  sure- 
ties (as  is  the  custom  in  such  cases),  to  indemnify  him  against  the 
bearer,  if  the  notes  should  ever  be  demanded.     The  administratrix 

1  Hil.  12  W.  3,  coram  Holt,  C.  J.,  at  Nisi  Prius,  at  GuildhaU. 

2  Walmesly  v.  Child,  11th  December,  1749. 
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brought  a  bill,  which  was  dismissed,  because  she  either  could  not  or 
would  not  give  the  security  required.  No  dispute  ought  to  be  made 
with  the  bearer  of  a  cash  note,  in  regard  to  commerce,  and  for  the 
sake  of  the  credit  of  these  notes,  though  it  may  be  both  reasonable 
and  customary  to  stay  the  payment  till  inquiry  can  be  made,  whether 
the  bearer  of  the  note  came  by  it  fairly  or  not. 

LoED  Mansfield  declared  that  the  court  were  all  of  the  same 
opinion  for  the  plaintiff,  and  that  Mr.  Justice  Wilmot  concurred. 

liule,  that  the  poBtea  ie  delivered  to  the  plaintiff } 


PRICE  V.  NEAL. 
In  the  King's  Bench,  Noyembee  16,  1762. 

\p.eported  in  3  Burrow,  1354.] 

This  was  a  special  case  reserved  at  the  sittings  at  Guildhall  after 
Trinity  term,  1762,  before  Lord  Mansfield. 

It  was  an  action  upon  the  case  brought  by  Price  against  Neal, 
wherein  Price  declares  that  the  defendant  Edward  Neal  was  indebted 
to  him  in  £80,  for  money  had  and  received  to  his  the  plaintiff's  use  ; 
and  damages  were  laid  to  £100.  The  general  issue  was  pleaded ;  and 
issue  joined  thereon. 

It  was  proved  at  the  trial  that  a  bill  was  drawn  as  follows  :  — 

"Leicestee,  22d  Nov.,  1760. 
"  SiK,  —  Six  weeks  after  date,  pay  Mr.  Rogers  Ruding,  or  order,  £40, 
value  received,  for  Mr.  Thomas  Ploughfor ;  as  advised  by,  sir,  your 
humble  servant,  Benjamin  Sutton. 

"  To  Mr.  John  Peice  in  Bush-lane,  Cannon  Street,  London. 
"  Indorsed, 

"  R.   Ruding. 
Antony  Topham. 
Hammond  and  Laeoche. 
"  Received  the  contents.  James  Watson  &  Son. 

"  Witness,  Edwaed  Neal." 

That  this  bill  was  indorsed  to  the  defendant  for  a  valuable  con- 
sideration, and  notice  of  the  bill  left  at  the  plaintiff's  house  on  the 
day  it  became  due.  Whereupon,  the  plaintiff  sent  his  servant  to  call 
on  the  defendant,  to  pay  him  the  said  sum  of  £40,  and  take  up  the 
said  bill ;  which  was  done  accordingly. 

That  another  bill  was  drawn  as  follows  :  — 

1  Smith  V.  Union  Bank,  L.  R.  10  Q.  B.  291 ;  1  Q.  B.  D.  31 ;  Crawfurd  v.  Royal 
Bank  (Court  of  Session),  Feb.  24,  1749;  Swinton  u.  Beveridge  (Court  of  Session), 
Jun?  21,  1799,  accord.  —  Ed. 
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"Leicester,  1st  Feb.,  1761. 

"  Sir,  —  Six  weeks  after  date,  pay  Mr.  Rogers  Ruding,  or  order,  £40, 
value  received,  for  Mr.  Thomas  Ploughfor ;  as  advised  by,  sir,  your 
humble  servant,  Benjamin  Sutton'." 

To  Mr.  John  Price  in  Bush-lane,  Cannon  Street,  London. 

That  this  bill  was  indorsed  R.  Ruding,  Thomas  Watson  &  Son. 
Witness  for  Smith,  Right,  &  Co.  That  the  plaintiff  accepted  this  bill 
by  writing  on  it,  "  Accei^ted,  John  Price,"  and  that  the  plaintiff  wrote 
on  the  back  of  it :  "  Messrs.  Freame  &  Barclay,  pray  pay  £40  for  John 
Price."  That  this  bill  being  so  accepted  was  indorsed  to  the  defend- 
ant for  a  valuable  consideration,  and  left  at  his  bankers  for  payment ; 
and  was  paid  by  order  of  the  plaintiff,  and  taken  up.  Both  these  bills 
were  forged  by  one  Lee,  who  has  been  since  hanged  for  forgery. 
The  defendant  Neal  acted  innocently  and  bona  fide,  without  the  least 
privity  or  suspicion  of  the  said  forgeries  or  of  either  of  them,  and 
paid  the  whole  value  of  those  bills.  The  jury  found  a  verdict  for  the 
plaintiff,  and  assessed  damages  £80  and  costs  40s.,  subject  to  the 
opinion  of  the  court  upon  this  question,  "Whether  the  plaintiff, 
under  the  circumstances  of  this  case,  can  recover  back  from  the 
defendant  the  money  he  paid  on  the  said  bills,  or  either  of  them." 

Mr.  Stowe,  for  the  plaintiff,  argued  that  he  ought  to  recover  back 
the  money  in  this  action,  as  it  was  paid  by  him  by  mistake  only,  on 
supposition  "that  these  were  true  genuine  bills;"  and  as  he  could 
never  recover  it  against  the  drawer,  because  in  fact  no  drawer  exists ; 
nor  against  the  forger,  because  he  is  hanged. 

He  owned  that  in  a  case  at  Guildhall,  of  Jenys  v.  Fawler  et  al.  (an 
action  by  an  indorsee  of  a  bill  of  exchange  brought  against  the  ac- 
ceptor). Lord  Raymond  would  not  admit  the  defendants  to  prove  it  a 
forged  bill,  by  calling  persons  acquainted  with  the  hand  of  the  drawer 
to  swear  "  that  they  believed  it  not  to  be  so  ; "  and  he  even  strongly 
inclined  "  that  actual  proof  of  forgery  would  not  excuse  the  defend- 
ants against  their  own  acceptance,  which  had  given  the  bill  a  credit  to 
the  indorsee."  But  he  urged  that  in  the  case  now  before  the  court 
the  forgery  of  the  bill  does  not  rest  in  belief  and  opinion  only,  but 
has  been  actually  proved,  and  the  forger  executed  for  it. 

Thus  it  stands  even  upon  the  accepted  bill.  But  the  plaintiff's  case 
is  much  stronger  upon  the  other  bill,  which  was  not  accepted.  It  is 
not  stated  "  that  that  bill  was  accepted  before  it  was  negotiated : " 
on  the  contrary,  the  consideration  for  it  was  paid  by  the  defendant, 
before  the  plaintiff  had  seen  it.  So  that  the  defendant  took  it  upon 
the  credit  of  the  indorsers,  not  upon  the  credit  of  the  plaintiff;  and, 
therefore,  the  reason  upon  which  Lord  Raymond  grounds  his  inclina^ 
tion  to  be  of  opinion  "  that  actual  proof  of  forgery  would  be  no 
excuse  "  will  not  hold  here. 
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Afr.  Yates,  for  the  defendant,  argued  that  the  plaintiff  was  not  en- 
titled to  recover  back  this  money  from  the  defendant.  He  denied  it 
to  be  a  payment  by  mistake,  and  insisted  that  it  was  rather  owing  to 
the  negligence  of  the  plaintiff,  who  should  have  inquired  and  satisfied 
himself  "  whether  the  bill  was  really  drawn  upon  him  by  Sutton  or 
not."  Here  is  no  fraud  in  the  defendant,  who  is  stated  "to  have 
acted  innocently  and  bona  fide,  without  the  least  privity  or  suspicion 
of  the  forgery,  and  to  have  paid  the  whole  valne  for  the  bills." 

Lord  Mansfield  stopped  him  from  going  on,  saying  that  this  was 
one  of  those  cases  that  could  never  be  made  plainer  by  argument. 

It  is  an  action  upon  the  case,  for  money  had  and  received  to  the 
plaintiff's  use.  In  which  action,  the  plaintiff  cannot  recover  the 
money,  unless  it  be  against  conscience  in  the  defendant  to  retain 
it,  and  great  liberality  is  always  allowed  in  this  sort  of  action. 

But  it  can  never  be  thought  unconscientious  in  the  defendant  to  re- 
tain this  money,  when  he  has  once  received  it  upon  a  bill  of  exchange 
indorsed  to  him  for  a  fair  and  valuable  consideration,  which  he  had 
bona  fide  paid  without  the  least  privity  or  suspicion  of  any  forgery. 

Here  was  no  fraud,  no  wrong.  It  was  incumbent  upon  the  plaintiff 
to  be  satisfied  "  that  the  bill  drawn  upon  him  was  the  drawer's  hand," 
before  he  accepted  or  paid  it ;  but  it  was  not  incumbent  upon  the 
defendant  to  inquire  into  it.  Here  was  notice  given  by  the  defend- 
ant to  the  plaintiff  of  a  bill  drawn  upon  him,  and  he  sends  his  servant 
to  pay  it  and  take  it  up.  The  other  bill  he  actually  accepts ;  after 
which  acceptance,  the  defendant  innocently  and  bona  fide  discounts  it. 
The  plaintiff  lies  by  for  a  considerable  time  after  he  has  paid  these 
bills,  and  then  found  out  "  that  they  were  forged,"  and  the  forger 
comes  to  be  hanged.  He  made  no  objection  to  them  at  the  time  of 
paying  them.  Whatever  neglect  there  was,  was  on  his  side.  The 
defendant  had  actual  encouragement  from  the  plaintiff  himself  for 
negotiating  the  second  bill,  from  the  plaintiff's  having  without  any 
scruple  or  hesitation  paid  the  first ;  and  he  paid  the  whole  value  bona 
fide.  It  is  a  misfortune  which  has  happened  without  the  defendant's 
fault  or  neglect.  If  there  was  no  neglect  in  the  plaintiff,  yet  there  is 
no  reason  to  throw  off  the  loss  from  one  innocent  man  upon  another 
innocent  man ;  but,  in  this  case,  if  there  was  any  fault  or  negligence 
in  any  one,  it  certainly  was  in  the  plaintiff,  and  not  in  the  defendant. 
J'er  Cur.  Rule,  that  thepostea  be  delivered  to  the  defendant} 
1  S,mith  V.  Mercer,  6  Taunt.  76 ;  Davies  v.  Watson,  2  Nev.  &  M.  709 ;  Cocks  u. 
Masterman,  9  B.  &  C.  902;  Nat.  Bank  o.  Tappan,  6  Kas.  456;  Bernheimer  u.  Mar- 
shall, 2  Minn.  78 ;  Weisser  v.  Dennison,  10  N.  Y.  68  ;  Park  Bank  v.  Ninth  Bank,  46 
N.  Y.  77,  accord. 

Com.  Bank  v.  Rep.  Bank,  78  Pa.  2SS, contra;  and  see  First  Bankwj  Rieker,  71  111. 
439 ;  Nat.  Bank  u.  Bangs,  106  Mass.  441 ;  Ellis  v.  Ohio  Co.,  4  Oh,  St.  628. 

Conf. Wilkinson  v.  Johnson,  3  B.  &  C.  428 ;  Goddard  v.  Merchants'  Bank,  4  Comst 
147.  —  Ed. 
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PEACOCK  V.  RHODES. 

In  the  King's  Bench,  Mat  8,  1781. 

[Reported  in  2  Douglas,  633.] 

In  an  action  upon  an  inland  bill  of  exchange,  whicli  was  tried  before 
Willes,  J.,  at  the  last  spring  assizes  for  Yorkshire,  a  verdict  by  con- 
sent was  found  for  the  plaintiff,  subject  to  the  opinion  of  the  court 
on  a  special  case,  stating  the  following  facts  ;  — 

"  The  bill  was  drawn  at  Halifax,  on  the  9th  of  August,  1780,  by  the 
defendants,  upon  Smith,  Payne,  &  Smith,  payable  to  William  Ingham, 
or  order,  thirty-one  days  after  date,  for  value  received.  It  was  in- 
dorsed by  William  Ingham,  and  was  presented  by  the  plaintiff  for  ac- 
ceptance and  payment;  but  both  were  refused,  of  which  due  notice 
was  given  by  the  plaintiff  to  the  defendants,  and  the  money  demanded 
of  the  defendants.  The  plaintiff,  who  was  a  mercer  at  Scarborough, 
received  the  bill  from  a  man  not  known,  who  called  himself  William 
Brown,  and  by  that  name  indorsed  the  bill  to  the  plaintiff,  of  whom 
he  bought  cloth,  and  other  articles  in  the  way  of  the  plaintiff's  trade 
as  a  mercer,  in  his  shop  at  Scarborough,  and  paid  him  that  bill,  the 
value  whereof  the  plaintiff  gave  to  the  buyer  in  cloth  and  other 
articles,  and  cash,  and  small  bills.  The  plaintiff  did  not  know  the 
defendants,  but  had  before,  in  his  shop,  received  bills  drawn  by  them, 
which  were  duly  paid.  William  Ingham,  to  whom  the  bill  was  pay- 
able, indorsed  it;  John  Daltry  received  it  from  him,  and  indorsed  it; 
Joseph  Fisher  received  it  from  John  Daltry ;  and  it  was  stolen  from 
Joseph  Fisher,  at  York  (without  any  indorsement  or  transfer  thereof 
by  him),  along  with  other  bills  in  his  pocket-book,  whereof  his  pocket 
was  picked,  before  the  plaintiff  took  it  in  payment  as  aforesaid.  The 
plaintiff  declared  as  indorsee  of  Ingham." 

Wood,  for  the  plaintiff,  argued  that  the  bill  was  taken  by  Peacock, 
in  the  ordinary  course  of  business,  and  there  was  no  pretence  that  he 
had  notice  that  it  had  been  obtained  unfairly.  If  he  had,  he  admitted 
that  he  could  not  recover.  A  bill  indorsed  by  the  payee  is  to  be  con- 
sidered to  all  intents  as  cash,  unless  he  chooses  to  restrain  its  currency, 
which  he  may  do  by  a  special  indorsement,  as,  "  Pay  the  contents  to 
William  Fisher."  Ancher  v.  Bank  of  England.  The  very  object 
in  view  in  making  negotiable  securities  is  that  they  may  serve  the 
purposes  of  cash.  The  case  of  Miller  v.  Race,  although  the  question 
there  arose  upon  a  bank-note,  establishes  the  principle  just  stated.  If 
this  bill  had  not  been  stolen,  but  lost,  the  owner  might  have  main- 
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tained  trover  against  the  finder ;  but  still  the  bona  fide  holder  would 
have  been  entitled  to  recover  upon  it.  This  was  determined  with 
respect  to  a  note  upon  a  banker  payable  to  A.,  or  bearer,  in  the  case 
of  Grant  v.  Vanghan.  Here  the  bill  was  indorsed  blank ;  but  that 
was  the  same  thing,  in  effect,  as  if  it  had  been  made  payable  to  the 
bearer.  A  blank  indorsement  is  an  indorsement  to  all  the  world  ;  to 
anybody  who  shall  happen  to  be  the  bearer.  There  was  a  case  of 
Francis  v.  Mott,  directly  in  point  to  the  present,  tried  before  Lord 
Mansfield,  two  or  three  years  ago.  There,  a  bill  with  blank  indorse- 
ments had  been  picked  out  of  the  holder's  pocket,  at  Manchester  races. 
Being  offered  in  payment  to  a  house  at  Manchester,  who  did  not  know 
the  persons  whose  names  appeared  upon  it,  they  sent  to  inquire  about 
their  credit,  and  finding  them  responsible  gave  a  valuable  considera- 
tion for  it,  and  sent  it  to  their  correspondent  at  London.  He  carried 
it  to  the  drawee  for  acceptance,  who  detained  it,  and  said  it  was  stolen  ; 
upon  which  the  house  at  Manchester  brought  an  action  against  the 
drawer.  The  Attorney-General  was  for  the  defendant,  and  Mr.  Dun- 
ning for  the  plaintiff.  The  Attorney-General  attempted  to  show  that 
the  defendants  knew  the  bill  had  been  unfairly  obtained,  and,  having 
failed  in  that  proof,  he  gave  up  the  cause,  and  the  plaintiff  recovered. 
The  argument  on  the  part  of  the  present  defendants  would  extend  to 
all  cases  of  fraud  and  imposition,  as  well  as  theft,  and  would  stop  the 
currency  of  bills  of  exchange,  because  it  would  render  it  necessary  for 
every  indorsee  to  insist  upon  proof  of  all  the  circumstances,  and  the 
manner  in  which  the  bill  came  to  the  indorser.  As  the  negligence  in 
this  case  was  on  the  part  of  the  person  who  lost  the  bill,  the  loss  ought 
to  fall  upon  him,  not  upon  the  plaintiff. 

Fearnly,  for  the  defendants.  The  cases  on  this  subject  are  all 
modern  ;  but  all  of  them  establish  a  distinction  between  bank-notes, 
or  banker's  cash  notes  payable  to  bearer,  and  indorsable  bills  or  notes. 
The  two  first  sorts  only  are  considered  as  cash.  No  case  that  I  have 
found  is  exactly  in  point  to  that  before  the  court.  In  Price  v.  Neale, 
which  was  the  case  of  a  forged  bill  that  had  been  accepted  and  paid 
to  the  defendant  in  the  course  of  trade,  your  Lordship  held  that  the 
acceptor,  having  given  credit  to  it  by  his  acceptance,  should  not  re- 
cover back  what  he  had  paid  to  a  bona  fide  holder ;  but,  in  the  present 
case,  there  was  no  acceptance.  Walmsley  y.  Child,'  before  Lord  Hard- 
wicke,  was  upon  cash  notes  payable  to  bearer.  Lord  Holt  makes  the 
distinction  between  bills  and  cash  notes  in  Tassel  &  Lee  v.  Lewis.  So, 
in  Hodges  v.  Steward,  bills  payable  to  bearer,  and  bills  payable  to 
order,  are  distinguished.  Every  indorsement  of  a  bill  of  exchange  is 
considered  as  a  new  bill.     This  was  laid  down  by  your  Lordship  in 

1  1  Ves.  341. 
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Heylin  v.  Adamson ;  and,  in  Miller  v.  Race,  a  bill  is  considered  as 
being  only  a  security  or  document  for  a  debt.  The  case  of  the  Ex- 
ecutors of  Devallar  v.  Herring^  seems  exactly  in  point  for  the  defend- 
ants. It  is  there  laid  down  that,  if  the  indorsee  of  a  promissory  note 
lose  it,  and  the  finder  pay  it  away  in  the  course  of  trade,  the  indorsee 
rnay  maintain  trover  against  the  person  to  whom  it  has  been  so  |iaid. 
The  arguments  from  inconvenience  are  in  favor  of  the  defendants. 
No  man  is  obliged  to  take  a  bill  of  exchange  in  payment.  A  trader 
should  not,  in  prudence,  take  a  bill,  unless  he  know  the  person  from 
whom  he  receives  it.  But,  if  the  law  were  as  contended  for  on  the 
part  of  the  plaintiff,  the  temptations  to  theft  would  be  increased. 

Lord  Mansfield  told  Wood  he  need  not  reply,  and  delivered  the 
opinion  of  the  court,  as  follows  :  — 

LoED  Mansfield.  I  am  glad  this  question  was  saved,  not  for 
any  difiiculty  there  is  in  the  case,  but  because  it  is  important  that 
general  commercial  points  should  be  publicly  decided.  The  holder  of 
a  bill  of  exchange,  or  promissory  note,  is  not  to  be  considered  in  the 
light  of  an  assignee  of  the  payee.  An  assignee  must  take  the  thing 
assigned,  subject  to  all  the  equity  to  which  the  original  party  was  sub- 
ject. If  this  rule  applied  to  bills  and  promissory  notes,  it  would  stop 
their  currency.  The  law  is  settled  that  a  holder,  coming  fairly  by  a 
bill  or  note,  has  nothing  to  do  with  the  transaction  between  the  origi- 
nal parties ;  unless,  perhaps,  in  the  single  case  (which  is  a  hard  one, 
but  has  been  determined)  of  a  note  for  money  won  at  play.  Lowe  v. 
Waller.  I  see  no  difference  between  a  note  indorsed  blank,  and  one 
payable  to  bearer.  They  both  go  by  delivery,  and  possession  proves 
property  in  both  cases.  The  question  of  mala  fides  was  for  the  con- 
sideration of  the  jury.  The  circumstances  that  the  buyer  and  also 
the  drawers  were  strangers  to  the  plaintiff,  and  that  he  took  the  bill  for 
goods  on  which  he  had  a  profit,  were  grounds  of  suspicion  very  fit  for 
their  consideration.  But  they  have  considered  them,  and  have  found 
it  was  received  in  the  course  of  trade  ;  and,  therefore,  the  case  is  clear, 
and  within  the  principle  of  all  those  Mr.  Wood  has  cited,  from  that  of 
Miller  v.  Race  downwards,  to  that  determined  by  me  at  nisi  prius. 

The  postea  to  be  delivered  to  the  plaintiff? 

1  9  Mod.  44,  47. 

2  Lambton  v.  Marshall  (Court  of  Session),  June  21, 1799  ;  Scott  v.  Kilmarnook  Co. 
(Court  of  Session),  Feb.  27,  1812,  accord.  —  Ed. 
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LOWE  Aio)  Othees  v.  WALLER. 
In  the  King's  Bench,  June  26,  1781. 

\lieported  in  2  Douglas,  736.] 

This  was  an  action  on  a  bill  of  exchange,  tried  before  Lord  Mans- 
field, at  Guildhall,  at  the  sittings  after  last  Hilary  term.^  The 
plaintiffs  declared  as  indorsees  of  Harris  &  Stratton,  to  -whom  the 
bill  was  stated  to  have  been  indorsed  by  Lawton,  the  drawer  and 
payee.  The  defendant  was  the  acceptor.  The  defence  was  that  the 
bill  was  given  upon  an  usurious  contract  between  Harris  &  Stratton 
and  the 'defendant.^  This  was  controverted  by  the  plaintiffs;  but 
they  also  insisted  that  the  bill  was  indorsed  to  them  for  a  valuable  con- 
sideration, and  without  notice  of  the  supposed  usury ;  and  it  was 
argued  that,  although  it  should  appear  that  the  original  transaction 
was  usurious,  still  the  defendant  was  answerable  to  them. 

This  question  was  ai-gued,  on  the  case  reserved  in  this  present  term, 
on  Tuesday,  the  19th  of  S\me,hY Morganiov  the  plaintiffs,  and  Z>awew- 
port  for  the  defendant. 

In  the  case  of  Bowyer  v.  Bampton,  it  was  determined  that,  upon 
the  construction  of  the  statute  of  9  Anne,  c.  14,  §  1,  a  promissory.note 
given  for  money  knowingly  lent  to  game  with  is  void  in  the  hands  of 
an  indorsee  for  valuable  consideration,  and  without  notice;  for  the 
words  of  that  statute  being,  "  That  all  notes,  bills,  bonds,  judgments, 
mortgages,  or  other  securities  or  conveyances  whatsoever,  &c.,  where 
the  whole  or  any  part  of  the  consideration  shall  be,  &c.,  shall  be 
utterly  void,  frustrate,  and  of  none  effect,  to  all  intents  and  purposes 
whatsoever,"  the  court  held  that  it  would  be  making  the  note  of  some 
use  to  the  lender,  if  he  could  pay  his  own  debts  with  it;  and  that  the 
indorsee  would  not  be  without  remedy,  for  he  might  sue  the  indorser 
on  his  indorsement. 

This  case  having  been  much  relied  on  by  the  counsel  for  the  defend- 
ant, when  they  argued  the  present  point,  upon  the  motion  for  a  new 
trial, —  because,  as  they  insisted,  the  words  of  12  Anne,  st.  2,  c.  16,  though ' 
not  exactly  the  same,  are  equally  strong  with  those  just  cited  from  the 
act  against  gaming, —  it  was  ncjw  contended  on  the  part  of  the  plaintiffs  : 

1  The  action  was  directed  by  an  order  of  tlie  Court  of  Chancery,  dated  the  18th 
of  December,  1780. 

2  The  court  were  clearly  of  opinion  that  the  transaction  between  Harris  &  Strat- 
ton and  the  defendant  was  usurious.  The  arguments  and  opinions  upon  tliis  point 
of  the  case  hare  been  omitted.  — Ed. 
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1.  That  the  two  acts  differed  essentially  as  to  the  present  question, 
and  that,  both  before  and  since  the  statute  of  12  Anne,  usury  was  no 
bar  against  third  persons  not  affected  with  notice ;  2.  That  the  case 
was  contrary  to  other  decisions,  and  not  law.  1.  Notes  and  bills  are 
expressly  mentioned  in  the  act  of  9  Anne,  and  are  omitted  in  the  other. 
Such  a  difference  in  two  statutes,  which  passed  so  recently  the  one 
after  the  other,  must  have  been  intentional ;  and  this  being  a  question 
on  a  penal  law,  the  court  will  construe  it  with  the  utmost  strictness. 
It  may  indeed  be  said  that  a  bill  comes  under  the  word  "  assurance," 
used  in  12  Anne  ;  but  it  is  fair  to  infer  that,  as  the  word  "  bill "  itself 
was  (and  as  it  seems  purposely)  omitted,  the  legislature  could  not 
mean  to  include  the  thing  under  a  general  term,  and  which,  in  common 
acceptation,  is  not  extended  to  bills  and  notes ;  they  being  rather  con- 
sidered as  cash  than  as  assurances  for  the  payment  of  money.  In  all 
the  prior  acts  against  usury,  from  the  reign  of  Queen  Elizabeth,  13 
Eliz.  c.  8,  §  3,  2,1  Jac.  I.  c.  17,  §  2,  and  12  Car.  II.  c.  13,  §  2,  as  well  as 
in  12  Anne,  St.  2,  c.  16,  the  words  "bonds,  contracts,  and  assurances," 
are  used ;  and  yet  there  is  not  a  case  in  the  books,  from  the  13th  of 
Elizabeth  till  this  day,  in  which  it  has  been  determined  that  the  inno- 
cent holder  of  a  bill  of  exchange  shall  be  precluded,  on  account  of 
usury  in  the  origin.al  transaction,  from  recovering  against  the  acceptor. 
N.iy,  it  was  expressly  and  solemnly  decided,  even  in  the  case  of  a 
bond  (viz.  in  Ellis  v.  Warnes,^  which  was  long  after  the  statute  of 
Elizabeth),  that,  "  where  W.  was  indebted  in  £100  to  A.  upon  an 
usurious  contract  on  a  bond,  and  A.  being  indebted  to  E.  transferred 
the  debt  to  E.,  and  W.  became  bound  for  the  same  usurious  debt  to 
E.  whose  debt  was  just,  and  he  ignorant  of  the  usury,  the  obligation 
made  by  W.  to  E.  was  not  avoidable  for  the  usurious  contract  made 
between  W.  and  A."  Therefore,  though  bills  should  be  considered 
as  within  the  meaning  of  assurances,  still  the  intention  cannot  have 
been  to  make  them  void  in  the  hands  of  persons  ignorant  of  the 
usury.  Indeed,  it  should  seem,  by  the  very  words  of  all  the  acts,  that 
the  provision  in  question  was  only  meant  to  be  applied  to  securities 
where  an  usurious  consideration  appears  on  the  face  of  the  instru- 
ment :  in  all  of  them,  the  expression  is,  "  whereupon,  or  whereby, 
there  shall  be  reserved  or  taken  more  than,"  &c.  2.  As  to  the  au- 
thority of  the  case  of  Bowyer  v.  Bampton,  it  is  directly  contrary  to  the 
doctrine  laid  down  by  Lord  Holt,  in  Hussey  v.  Jacob,^  and  which  is 
stated  by  him  as  founded  on  previous  determinations.  "A.  (says  he) 
wins  money  of  B.,  and,  for  a  debt  which  A.  owes  C,  he  appoints  B.  to 
give  C.  a  bond  :  it  is  good,  because  C.  is  an  innocent  person,  and  it  will 
be  the  same  thing  if  A.  is  bound  with  him  ; "  or,  as  it  is  expressed  in 
»  Moore,  752 ;  Cro.  Jac.  32  ;  Yelv.  47.  =  1  Salk.  344 ;  Com.  4. 
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the  report  of  the  same  case  by  Comyns,  "  If  a  bill  is  given  for  money 
won  at  play  to  the  winner,  or  order,  and  the  winner  indorses  it  to 
a  stranger  for  a  just  debt,  and  the  person  upon  whom  the  bill  was 
drawn  accepts  it  in  the  hands  of  the  stranger,  the  acceptor  will  be 
liable."  ^  Comyns,  in  his  Digest,  cites  this  case  of  Hussey  v.  Jacob,  and 
adopts  the  position  of  Lord  Holt  as  law.'^  A  contrary  decision  would 
be  highly  inconvenient  to  trade.  Bills  circulate  like  money,  but  if  it 
become  necessary  for  every  man  to  inquire  into  the  original  considera- 
tion before  he  can  take  one  with  safety,  their  currency  will  entirely 
cease.     Morgan  also  cited  Robinson  v.  Bland  '  and  Rex  v.  Sewell.* 

The  arguments  on  the  other  side  were  :  that  the  word  "  assurances  " 
comprehends  bills  as  much  as  any  other  sort  of  security  ;  and  to  hold 
that  an  innocent  indorsee  could  make  use  of  a  bill  given  on  an  usuri- 
ous contract  would  be  against  the  obvious  meaning  of  the  words 
"  utterly  void,"  in  the  statute  of  12  Anne.  Wherever  the  acts  against 
gaming  and  those  against  usury  differ,  it  will  be  found  that  the  pro- 
visions against  usury  are  the  strongest.  Thus,  though  the  statute  of 
9  Anne,  makes  all  securities  given  for  money  won  at  play  or  lent  to 
play  with  void,  it  does  not  declare  that  the  contract  itself  shall  be 
void ;  and  the  prior  act  of  16  Car.  II.  c.  7,  which  says  that  contracts, 
and  all  securities  for  money  lost'  at  play,  shall  be  utterly  void,  does 
not  extend  to  money  lent  to  play  with.  Therefore,  in  the  case  of 
Barjeu  v.  Walmsley,'  it  was  held  that  an  action  would  lie  on  the  con- 
tract for  money  knowingly  lent  to  play  with ;  and,  in  Robinson  v. 
Bland,'  the  same  distinction  was  made.  But  by  12  Anne,  st.  2,  c.  16, 
not  only  the  security  or  assurance,  but  the  contract  itself,  is  made 
void.  This  shows  that  the  legislature  was  still  moi'e  anxious  to  pre- 
vent usury  than  gaming.  Now,  as  to  gaming,  the  case  of  Bowyer  v. 
Bampton  is  a  direct  and  solemn  authority.  The  decision  was  after 
two  arguments ;  and  Lee,  C.  J.,  observed  that  what  Lord  Holt  had 
said  in  Hussey  v.  Jacob  was  extra-judicial,  and  that  he  had  seen  a 
report  wherein  notice  was  taken,  that  all  the  learned  part  of  the  bar 
wondered  at  it.  Indeed,  by  the  report  of  the  case  in  Carthew,'  the 
court  is  only  made  to  say  "  that,  if  the  bill  had  been  negotiated  and 
indorsed  to  any  other  person  for  value  received,  then  it  might  have 
been  another  consideration."  It  must  be  admitted  that  the  bill,  in  the 
present  case,  was  void  at  first.  Now,  how  can  a  thing  void  in  its  origin 
be  rendered  valid  by  any  thing  done  to  it  afterwards  ?  If  it  were  to 
be  held  that  it  should  appear  on  the  face  of  the  instrument  that  more 
than  5  per  cent  is  to  be  paid,  the  statute  would  become  almost  a  dead 

1  Com.  6.  =  5  Com.  Dig.  610.  '  2  Burr.  1077.  «  7  Mod.  118. 

'  To  the  amount  of  more  than  £100  at  any  one  time  or  meeting. 

6  2  Stra.  1249.  '  2  Burr.  1077.  e  Carth.  356. 
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letter ;  for  what  usurer  is  so  unskilful  in  his  trade  as  to  suffer  the 
usury  to  appear  on  the  face  of  the  security  ?  And  how  easy  will  it  be 
for  the  lender  to  pay  away  bills  on  which  he  himself  could  not  recover, 
either  bona  fide^  to  persons  to  whom  he  is  indebted,  or  colorably, 
to  some  secret  partner  in  the  business,  but  whose  knowledge  of  the 
usury  cannot  be  traced  ?  It  is  said  it  will  be  dangerous  to  trade,  if 
third  persons  cannot  recover.  But  this  supposes  that  usurious  con- 
tracts are  very  universal ;  and,  if  they  are,  it  is  highly  proper  tliey 
should  receive  a  check  of  this  sort.  Besides,  what  greater  risk  will 
there  be  than  is  run  every  day,  when  notes  or  bills  are  taken  from 
women  who  may  be  under  coverture,  or  from  young  persons  who  may 
be  minors,  unknown  to  the  persons  taking  such  notes  or  bills?  If 
Harris  &  Stratton  are  solvent,  the  plaintiffs  will  not  suffer ;  and  it  is 
the  business  of  indorsees  to  satisfy  themselves  with  respect  to  the 
solvency  of  the  indorser.  In  the  case  of  Ellis  v.  Warnes,  there  was 
an  immediate  security  given  to  the  third  person  ;  and  so  indeed  it  is 
supposed  to  be,  in  the  case  f)ut  by  Lord  Holt  in  Hussey  «.  Jacob,  as 
reported  by  Salkeld.' 

The  court  took  till  this  day  to  consider ;  and  now  Lord  Mansfield 
delivered  their  opinion  to  the  following  effect :  — 

Lord  Mansfield.  We  have  considered  this  case  very  attentively, 
and  I  own  with  a  great  leaning  and  wish  on  my  part  that  the  law 
should  turn  out  to  be  in  favor  of  the  plaintiffs.  But  the  words  of  the 
act  are  too  strong.  Besides,  we  cannot  get  over  the  case  on  the 
statute  against  gaming,  which  stands  on  the  same  ground.  This  is 
one  of  those  instances  in  which  private  must  give  way  to  public  con- 
venience. It  is  less  mischievous  that  the  law  should  be  as  it  is  with 
respect  to  bills  and  notes  than  other  securities  ;  because  they  are 
generally  payable  in  a  short  time,  so  that  the  indorsee  has  an  early 
opportunity  of  recurring  to  the  indorser,  if  he  cannot  recover  upon 
the  bill.  The  postea  to  be  delivered  to  the  defendant? 

1  Salk.  344. 

'^  Young  V.  Wright,  1  Camp.  139 ;  Ackland  v.  Pearce,  2  Camp.  599 ;  Jones  v. 
Davison,  Holt,  256  (semble)  ;  Bacon  u.  Lee,  4  Iowa,  490;  Sauerwein  v.  Brunner,  1 
Har.  &  G.  477;  Kendall  u.  Robertson,  12  Cush.  156;  Knapp  u.  Briggs,  2  All.  551; 
Jones  V.  Hake,  2  Johns.  Cas.  60 ;  Wilkie  w.  Roosevelt,  3  Johns.  Cas.  66,  206 ;  Bell 
V.  Wood,  1  Bay,  249  [semble)  ;  Harick  v,  Jones,  4  McC.  402;  Tait  v.  Hannum,  2  Yerg. 
8-50 ;  Taylor  v.  Beck,  3  Rand.  316,  accord. 

For  other  instances  of  notes  declared  absolutely  void  by  statute,  and  therefore 
invalid,  even  in  the  hands  of  an  innocent  holder  for  value,  see  Weed  v.  Bond,  21 
Ga.  195;  Easter  v.  Minard,  20  111.  494;  Taylor  o.  Atchison,  51  111.  196;  Puffer!). 
Smith,  57  111.  527  ;  Richardson  v.  Schirtz,  59  III.  313  ;  Munson  v.  Nichols,  62  111.  HI ; 
Sims  V.  Bice,  67  111.  88  ;  Hewitt  v.  Jones,  72  111.  218;  Hubbard  v.  Rankin,  71  111.  129; 
Hewett  u.  Johnson,  72  111.  513;  Wilson  v.  Miller,  72  III.  616;  Parkinson  v.  Finch,  45 
Ind.  122 ;  First  Nat.  Bank  v.  Grindstaff,  45  Ind.  158  ;  Bayley  v.  Taber,  5  Mass.  286 ; 
Wiggln  V.  Bushj  12  Johns.  306  ;  Streit  v.  Sanborn,  47  Vt.  702.  —  Ed. 
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GREY  V.  COOPER. 
Ik  the  KiNft's  Bench,  April  19, 1782, 

[Reported  in  3  Douglas,  65.] 

This  was  an  action  on  a  bill  of  exchange,  by  the  indorsee  against 
the  drawer.  The  declaration  stated  that  the  defend.ant  drew  the  bill 
payable  to  one  Walker,  who  indorsed  it  to  Holbrook,  who  indorsed  it 
to  Shipden,  who  indorsed  it  to  the  plaintiff.  Pleas  :  1.  Ifon  assumpsit ; 
2.  That  Walker,  at  the  time  of  the  indorsement  by  hira,  was  an  infant. 
Demurrer  to  the  second  plea. 

Morgan,  for  the  defendant,  was  desired  by  the  court  to  begin.  It 
is  stated  that  the  infant  was  a  person  using  trade  and  commerce ;  but, 
admitting  that  allegation  to  be  mere  form,  the  infancy  is  a  good  plea, 
as  duress  or  insanity  would  be.  It  ought,  at  least,  to  be  shown  that 
the  infant  was  benefited  by  the  indorsement,  as  that  he  received  a 
valuable  consideration  for  it.  Thompson  v.  Leach,^  Lloyde  v.  Gregory  ;  '■' 
Br.  Ab.  tit.  Coverture,  40 ;  Roll,  Ab.  tit.  Coverture,  728. 

Davenport,  for  the  plaintiff.  Perhaps  this  action  might  not  be 
maintained  against  the  infant  himself ;  but  the  answer  to  the  present 
objection  is  that  a  man  having  made  a  negotiable  instrument  shall 
not  refuse  to  pay  it  to  the  person  to  whom  it  was  given,  or  to  the  per- 
son to  whom  the  payee  was  authorized  by  him  to  indorse  it.  A  valu- 
able consideration  for  the  indorsement  must  be  presumed  ;  and,  as  to 
the  objection  that  the  infant  is  not  a  trader,  the  defendant  is  estopped, 
by  his  having  drawn  the  bill  payable  to  the  infant,  from  making  that 
objection. 

Lord  Mansfield.  The  ground  on  which  the  drawer  is  charged  is 
that  he  drew  a  bill  by  which  he  engaged  to  pay  according  to  the  order 
of  the  payee,  whoever  that  payee  might  be.  He  might  give  the  infant 
an  authority  which  the  law  itself  does  not  give  him.  In  the  same 
manner,  he  may  give  a  bill  to  his  own  wife.  The  drawer  says,  "Let 
anybody  trust  the  payee  on  my  credit."  The  acts  of  an  infant  are 
void  or  not,  accordingly  as  they  are  for  his  benefit.  The  privilege  of 
an  infant  is  personal,  and  there  is  no  question  here  as  between  the 
infant  and  another  person.  The  infant  sets  up  no  claim,  and  the 
drawer  is  liable  to  pay.  Judgment  for  the  plaintiff } 

1  B.  R.,  T.  2  W.  &  M.  3  Mod.  301.  »  B.  R.,  T.  U  Car.  1  Cro.  Car.  502. 

»  Taylor  v.  Croker,  4  Esp.  187 ;  Jones  v.  Darcli,  4  Price,  300 ;  Hastings  v.  Dollar- 
hide,  24  Cal.  195 ;  Frasier  u.  Massey,  14  Ind.  382 ;  Hardy  v.  Waters,  38  Me.  450 ; 
Nightingale  o.  Withington,  15  Mass.  272;  Burke  v.  Allen,  29  N.  H.  106  (semWe), 
accord.  —  Ed. 
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SMITH  V.  CHESTER. 
In  the  King's  Bench,  Apeh,  28,  1787. 

[Beparted  in  1  Term  Reports,  654.] 

Indorsee  of  a  bill  of  exchange  against  the  acceptor.  It  appeared 
at  the  trial,  before  Buller,  J.,  at  the  last  sittings  at  Westminster,  that 
Avhen  the  bill  was  accepted  there  were,  several  indorsements  on  it. 
But  the  plaintiff,  not  being  able  to  prove  the  handwriting  of  the  first 
indorser,  was  nonsuited. 

Boioer  now  moved  to  set  aside  this  nonsuit,  on  the  ground  that,  as 
these  indorsements  were  on  the  bill  at  the  time  of  the  acceptance, 
they  must  be  taken  to  have  been  admitted  by  the  drawee,  and  he 
could  not  afterwards  dispute  them  ;  and  he  cited,  in  support  of  this,  a 
determination  of  Lord  Mansfield's  in  the  case  of  Pratt  v.  Howison,  at 
the  sittings  after  Trinity  term,  23  G.  3,  at  Guildhall,  and  another  case 
in  Sayer,  223,  observing  that  there  would  be  great  hardship  in  the  case 
of  foreign  bills  of  exchange  in  many  instances,  on  account  of  the  diffi- 
culty and  inconvenience  of  proving  the  handwriting  of  the  first  in- 
dorser, who  may  be  unknown  to  the  holder. 

AsHHUKST,  J.  The  Law  has  been  otherwise  settled.  And,  if  it  were 
not  so,  there  would  be  no  difference  in  this  respect  between  bills  pay- 
able to  order  and  those  payable  to  bearer.  And  it  would  open  a  door 
to  great  fraud. 

BuLLBE,  J.  This  point  was  much  considered  in  a  late  ease  before 
this  court,  when  they  were  perfectly  clear  that  an  indorsee  of  a  bill  of 
exchange,  in  an  action  against  the  acceptor,  was  obliged  to  prove  the 
handwriting  of  the  first  indorser.  For  when  a  bill  is  presented  for 
acceptance,  the  acceptor  only  looks  to  the  handwriting  of  the  drawer, 
which  he  is  afterwards  precluded  from  disputing ;  and  it  is  on  that 
account  that  an  acceptor  is  liable,  even  though  the  bill  be  forged. 

Grose,  J.  This  matter  appears  extremely  clear ;  for  a  bill  of  ex- 
change is  no  payment  to  the  person  in  whose  favor  it  is  drawn,  unless 
it  is  indorsed  by  him.  Rule  refused} 

1  Hammond  t .  Freeman,  9  Ark.  62 ;  Blum  v.  Sallis,  24  La.  An.  118 ;  Dana  ». 
Underwood,  19  Pick.  99 ;  Rogers  v.  Ware,  2  Neb.  29,  accord. 

Hankey  v.  Wilson,  Sayer,  223 ;  Stone  v.  Freeland,  1  H.  Bl.  316,  n.  (a  ),  (but  see 
8  T.  R.  176,  s.  c.) ;  Jones  v.  Radford,  1  Camp.  82,  n.,  corOra. 

See  Waynam  v.  Bend,  1  Camp.  175.  —  Ed. 
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MINET  AND  Another  v.  GIBSON  and  Anotkbe. 
In  the  King's  Bench,  Novbmbee  24,  1789. 

{Reported  in  3  Term  Reports,  481  ] 

This  was  an  action  on  a  bill  of  exchange ;  and  the  first  count  in  the 
declaration  stated  that  Livesey  &  Co.,  on  the  18th  February,  1788, 
made  a  bill  of  exchange,  directed  to  the  defendants,  requiring  them 
three  months  after  date  to  pay  £7'21  5s.  to  John  White,  or  order; 
Livesey  &  Co.  well  knowing  that  no  such  person  as  J.  White  existed  ; 
on  which  bill  an  indorsement  was  made,  purporting  to  be  the  indorse- 
ment of  J.  White  named  in  the  bill,  requiring  the  contents  to  be  paid 
to  Livesey  &  Co.,  or  order ;  that  Livesey  &  Co.  (by  one  Absalom 
Goodrich,  by  procuration  of  Livesey  &  Co.)  indorsed  to  the  plaintiff, 
and  that  the  defendants  accepted  it,  knowing  that  no  such  person  as 
J.  White  existed,  and  that  the  name  of  J.  White  so  indorsed  was  not 
the  handwriting  of  any  person  by  that  name. 

The  second  count,  after  stating  the  drawing  of  the  bill,  as  above, 
proceeded  thus  :  Livesey  &  Co.,  knowing  that  J.  White  was  not  a  per- 
son deiiling  with  or  known  to  Livesey  &  Co.,  and  using  the  name  of 
J.  White  in  the  bill  as  a  nominal  person  only,  and  intending  not  to 
deliver  the  same  to  him,  or  to  procure  the  same  to  be  actually  indorsed 
by  hira  ;  upon  which  bill  a  certain  indorsement  was  made,  requiring 
the  payment  to  be  made  to  Livesey  &  Co.,  and  that  Livesey  &  Co. 
indorsed  to  the  plaintiffs,  without  having  delivered  the  bill  to  J.  White, 
and  without  any  actual  indorsement  or  assignment  of  the  bill  by 
White. 

The  third  count  stated  that  the  bill  was  made  payable  to  themselves, 
Livesey  &  Co.,  by  the  name  and  description  of  J.  White. 

The  fourth  treated  it  as  a  common  bill  payable  to  J.  White,  or  order, 
and  that  J.  White  indorsed  it  to  the  plaintiffs. 

The  fifth  as  payable  to  bearer ;  and  that  the  plaintiffs  were  the 
bearers. 

The  sixth  payable  to  J.  White,  or  order,  with  an  averment  that, 
when  the  bill  was  made,  there  was  no  such  person  as  J.  White,  the 
supposed  payee ;  but  that  the  name  was  merely  fictitious,  by  reason 
whereof  the  sum  mentioned  in  the  bill  became  and  was  payable  to 
the  bearer  thereof,  according  to  the  effect  and  meaning  of  the  bill ; 
averring  also  that  the  plaintiffs  were  the  bearers  and  proprietors 
thereof. 

The  seventh  count  stated  that  there  was  a  partnership,  or  house,  of 
certain  persons  using  trade  as  well  in  the  name  and  firm  of  Livesey  & 
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Co.  as  in  the  name  and  firm  of  J.  White  ;  that  the  last-mentioned  per- 
sons made  a  certain  other  bill  (the  hand  of  one  of  them  on  their  joint 
account,  and  in  their  copartnership  name  and  firm  of  Livesey  &  Co. 
being  thereto  subscribed),  and  directed  it  to  the  defendants,  requiring 
them  three  months  after  date  to  pay  to  the  said  last-mentioned  copart- 
ners, by  the  name  of  J.  White,  or  order,  £721  5s. ;  and  that  the  said 
last-mentioned  copartners  afterwards  by  a  certain  indorsement  in 
writing  appointed  the  contents  to  be  paid  to  the  plaintiffs,  and  de- 
livered the  bill  so  indorsed  to  them. 

There  were  also  other  counts  for  money  had  and  received  by  the 
defendants  to  the  use  of  the  plaintiffs  :  for  money  paid,  laid  out,  and 
expended  by  the  plaintiffs  to  the  use  of  the  defendants,  and  for  money 
lent  and  advanced  by  the  plaintiffs  to  the  defendants.  The  defendants 
pleaded  the  general  issue. 

A  special  verdict  was  found,'  stating  (in  substance)  that  Livesey  & 
Co.  made  a  certain  instniment  in  writing,  directed  to  the  defendants,  re- 
quiring them,  three  months  after  date,  to  pay  to  John  White,  or  order, 
£721  5s. ;  that  Livesey  &  Co.,  at  the  time  of  making  it,  well  knew 
that  no  such  person  as  J.  White,  in  the  bill  mentioned,  existed  ;  that 
a  certain  indorsement  in  writing  was  afterwards  made  by  Livesey  and 
Co.,  purporting  to  be  the  indorsement  of  J.  White,  and  requiring  the 
contents  of  the  bill  to  be  paid  to  Livesey  &  Co.,  or  their  order;  that 
Livesey  &  Co.  afterwards  indorsed  (by  A.  Goodrich,  by  procuration  of 
Livesey  &  Co.)  to  the  plaintiffs  for  a  full  and  valuable  consideration, 
when  the  plaintiffs  became  and  still  are  the  holders  of  the  bill;  that 
the  defendants  afterwards  accepted,  well  knowing  that  no  such  person 
as  J.  White,  in  the  bill  named,  existed,  and  that  the  name  of  J.  White 
80  indorsed  thereon  was  not  the  handwriting  of  any  person  of  that 
name ;  that  the  defendants  at  the  time  of  the  making  and  accepting  the 
bill  had  not,  nor  had  they  at  any  time  since,  any  money,  goods,  or 
effects,  whatsoever  of  or  belonging  to  Livesey  &  Co.  or  of  the  plaintiffs, 
in  their  hands ;  and  that  the  defendants  have  not  paid  the  bill 
(although  often  requested).  But  whether  upon  the  whole  matter  the 
defendants  are  liable,  &c.,  the  jurors  are  ignorant,  and  pray  the  advice 
of  the  court,  &c. 

This  verdict  was  set  down  in  this  day's  paper  for  argument ;  but 

The  Court,  being  of  opinion  that  this  case  was  decided  by  that  of 

1  This  guestion  first  came  before  the  court  on  a  motion  for  a  new  trial ;  but,  as  it 
was  of  so  much  importance,  bills  to  the  value  of  near  a  million  a  year  having  passed 
through  these  houses  only,  the  court  recommended  it  to  the  parties  to  consent  to 
have  a  s])ecial  verdict,  in  order  that  the  record  might  be  carried  to  the  House  of 
Lords ;  and  the  counsel  for  both  parties,  without  going  to  another  trial,  agreed  upon 
stating  this  verdict. 
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Vere  v.  Lewis,  3  T.  R.  181,  gave  judgment  for  the  plaintiffs  without 
hearing  any  argument ;  adding  that  they  understood  that  the  reason 
why  it  was  agreed  to  be  turned  into  the  shape  of  a  special  verdict  was 
that  it  might  be  carried  up  to  the  dernier  ressort. 

Judgment  for  plaintiffs} 

'  From  the  report  of  this  case  in  the  House  of  Lords  in  1  H.  Bl.  569,  580,  it 
appears  that  judgment  was  given  for  the  plaintiffs  upon  the  fifth  count,  and  for  the 
defendants  upon  tlie  other  counts.  The  judgment  of  the  King's  Bench  was  affirmed 
in  tlie  House  of  Lords,  2  H  BI.  569-625.  In  answer  to  questions  put  to  the  judges, 
Hotliam,  B.,  Peri-yn,  B.,  Tliompson,  B.,  and  Gould,  J.,  delivered  opinions  that  tlie 
matter  of  the  special  verdict  would  sustain  the  fifth  count,  and  also  the  first  count. 
Eyre,  C.  B.,  and  Heath,  J.,  were  of  opinion  that  the  plaintiff  was  not  entitled  to 
judgment  on  any  of  the  counts.  Lords  Kenyon,  Loughborough,  and  Bathurst  were 
for  affirming  the  judgment  below,  while  Lord  Thurlow  coincided  with  the  minority 
of  the  judges.  The  full  report  of  this  case  in  the  House  of  Lords  is  too  voluminous 
for  insertion  in  this  collection  of  cases,  but  the  dissenting  opinion  of  Lord  Chief 
Baron  Eyre,  whose  reasoning,  it  is  conceived,  has  never  been  refuted,  is  so  conspic- 
uous for  its  statement  of  the  essential  characteristics  of  negotiable  paper  that  the 
following  extracts  from  his  opinion  are  here  given :  — 

"  I  shall  make  a  few  introductory  observations,  which  I  apprehend  will  apply 
to  all  these  counts.  And  first  I  observe  that  the  questions  which  arise  upon  this 
record  are  questions  which  relate  to  the  plaintiffs'  declaration,  and  not  to  the  de- 
fendants' plea;  to  the  plaintiffs'  title  to  sue,  and  not  to  the  defence  set  up  against 
that  title.  I  presume  it  must  be  admitted  to  me  that  a  plaintiff  who  sues  upon  a 
bill  of  exchange  must  show  a  title  to  sue  upon  it,  in  the  same  manner  as  every  other 
plaintiff  must  show  a  sufficient  title  to  enable  him  to  maintain  the  action  which  he 
brings.  Bills  of  exchange  being  of  several  kinds,  the  title  to  sue  upon  any  one  bill 
of  exchange  in  particular  will  depend  upon  what  kind  of  bill  it  is,  and  whether  the 
holder  claims  title  to  it  as  the  original  payee,  or  as  deriving  from  the  original  payee 
or  from  the  drawer,  in  the  case  of  a  bill  drawn  payable  to  the  drawer's  own  order, 
who  is  in  the  nature  of  an  original  payee.  The  title  of  an  original  payee  is  imme- 
diate, and  apparent  on  the  face  of  the  bill.  The  derivative  title  is  a  title  by  assign- 
ment, a  title  which  the  common  law  does  not  acknowledge,  but  which  exists  only  by 
the  custom  of  merchants.  As  it  is  by  force  of  the  custom  of  merchants  that  a  bill 
of  exchange  is  assignable  at  all,  of  necessity  the  custom  must  direct  how  it  shall  be 
assigned  ;  and,  in  respect  of  bills  payable  to  order,  the  custom  has  directed  that  the 
assignment  should  be  made  by  a  writing  on  the  bill  called  an  indorsement,  appoint- 
ing the  contents  of  that  bill  to  be  paid  to  some  third  person  ;  and,  in  respect  of  bills 
drawn  payable  to  bearer,  that  the  assignment  should  be  constituted  by  delivery  only. 
This  is  simple  and  obvious  :  every  man  who  can  read  can  discover  whether  the 
holder  of  a  bill  claims  to  be  the  assignee  of  it  as  indorsee  or  as  bearer.  If  it  should 
be  questioned  whether  a  bill  payable  to  bearer  passes  by  assignment,  or  whether 
every  bearer  is  not  an  original  payee,  as  being  within  the  description  in  the  bill  itself 
of  the  original  payee,  it  does  not  appear  to  me  to  be  necessary  to  this  argument  tliat 
this  question  should  be  decided.  I  am  content  that  it  should  be  taken  either  way. 
In  either  case,  the  title  of  a  bearer  is  self-evident,  the  title  of  an  indorsee  appears  by 
the  indorsement  itself,  the  truth  of  which  is  guaranteed  by  the  highest  penal  sanc- 
tions. Every  thing  which  is  necessary  to  be  known,  in  order  that  it  may  be  seen 
whether  a  writing  is  a  bill  of  exchange,  and  as  such  by  the  custom  of  merchants 
partakes  of  the  nature  of  a  specialty,  and  creates  a  debt  or  duty  by  its  own  proper 
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force,  whether  by  the  same  custom  it  be  assignable,  and  how  it  shall  be  assigned, 
and  whether  it  has  in  fact  been  assigned  agreeable  to  the  custom,  appears  at  once  by 
the  bare  inspection  of  the  writing ;  with  the  circumstance,  in  the  case  of  a  bill  pay- 
able to  bearer,  of  that  bill  being  in  the  possession  of  him  who  claims  title  to  it. 
The  wit  of  man  cannot  devise  any  thing  better  calculated  for  circulation.  The  value 
of  the  writing,  the  assignable  quality  of  it,  and  the  particular  mode  of  assigning  it, 
are  created  and  determmed  in  the  original  frame  and  constitution  of  the  instrument 
itself ;  and  the  party  to  wliom  such  a  bill  of  exchange  is  tendered  has  only  to  read 
it,  need  look  no  further,  and  has  nothing  to  do  witli  any  private  history  that  may 
belong  to  it.  The  policy  which  introduced  this  simple  instrument  demands  that  the 
simplicity  of  it  should  be  protected,  and  that  it  never  should  be  entangled  in  the 
infinitely  complicated  transactions  of  particular  individuals  into  whose  hands  it  may 
happen  to  come.  Hitherto  that  policy  has  prevailed.  We  shall  all  agree  that,  if  a 
man  claims  to  be  entitled  to  a  bill  of  exchange  drawn  payable  to  a  real  payee  or 
order,  and  has  not  an  indorsement  by  the  payee,  he  cannot  count  upon  it  as  upon 
a  bill  of  exchange,  though  he  should  have  paid  to  that  payee  the  full  value  of  it, 
and  though  it  were  bargained,  sold,  assigned,  and  conveyed  to  him,  by  every  form 
of  conveyance  which  courts  of  law  and  equity  in  this  country  have  recognized.  The 
policy  has  lately  prevailed  so  authoritatively  that  two  juries,  under  the  direction -of 
11  noble  and  learned  judge,  have  estabhshed,  as  far  as  their  verdict  could  establish, 
a  title  by  indorsement  from  one  of  the  name  of  the  payee,  wlio  was  not  the  real 
payee  in  whose  favor  the  bill  was  drawn,  but  into  the  hands  of  whom  the  bill 
fell  by  some  accident  or  negligence  in  the  drawer.  Mead  i.-.  Young.  Possibly  as 
names  are  but  designations  of  persons,  and  that  bill  was  in  fact  not  made  payable 
to  that  person,  these  verdicts  may  not  be  acquiesced  in,  and  the  question  as  to  that 
indorsement  may  be  considered  as  not  finally  settled.  While  I  am  speaking,  I  hear 
from  authority  that  the  question  is  not  finally  settled,  for  that  the  last  verdict,  which 
I  had  understood  to  be  general,  is  a  special  verdict ;  but  the  very  question  is  an 
illustration  of  the  proposition  that  a  bill  of  exchange  is  what  it  imports  to  be  upon 
the  face  of  it.  The  plaintiffs  in  this  cause  have  taken  upon  themselves  to  count,  in 
that  part  of  their  declaration  which  I  am  now  examining,  upon  a  bill  of  exchange, 
ijnd  to  state  a  title  to  that  bill  by  assignment.  In  their  fourth  count,  they  state  a 
strict  title  to  it  by  indorsement  from  John  White,  the  nominal  payee.  The  special 
verdict  has  found  the  writing  upon  which  the  question  arises  to  be  an  instrument  in 
writing  purporting  to  be  a  bill  of  exchange,  drawn  payable  to  John  White  or  order; 
but  the  special  verdict  has  directly  negatived  the  supposed  indorsement  by  John 
White,  and  I  think  we  all  agree  that  upon  the  fact  the  plaintiffs  have  failed  to  make 
out  that  title.  If  my  introductory  observations  are  well  founded,  it  should  seem  that 
the  plaintiffs  can  make  no  other  title  to  a  bill  of  exchange  so  constituted.  At  the 
common  law,  it  was  not  assignable  at  all :  it  is  assignable  by  the  custom  of  merchants 
only  ;  and  the  custom  of  merchants  directs  that  the  assignment  should  be  by  in- 
dorsement from  the  person  to  whom  it  is  drawn  payable;  and  I  have  supposed  it  to 
be  agreed  that,  if  the  payee  were  a  real  person,  it  could  by  no  possibility  be  trans- 
ferred in  any  other  manner.  But  the  plaintiffs  have  stated  a  title  of  a  different  kind 
in  their  first  and  second  counts,  adapted  to  the  truth  of  the  case  as  it  stands  estab- 
lished by  this  special  verdict.  They  agree  that  this  bill  was  drawn  payable  to  Johti 
White  or  order,  but  they  say  the  name  John  White  is  a  fictitious  name,  and  his 
indorsement  consequently  fictitious ;  that  this  was  known  to  the  acceptors  when  they 
accepted ;  that  they,  the  plaintiffs,  received  the  bill  from  the  drawer,  with  his  indorse- 
ment upon  it,  by  procuration  ;  and  by  reason  of  all  this  they  insist  that,  though  they 
have  no  indorsement  from  John  White,  yet  that,  according  to  the  usage  and  custom 
of  merchants,  the  acceptors  became  liable  to  pay  the  value  of  the  bill  to  them. 
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Where  the  traces  are  to  be  found  of  the  usage  and  custom  of  merchants  applying  to 
such  a  case,  I  have  not  yet  discovered.  This  conclusion  is  a  conclusion  of  the  law- 
merchant,  or  it  is  nothing.  How  is  it  to  be  deduced  ■?  Surely,  no  logician  would 
draw  such  a  conclusion  from  such  premises  so  stated.  If  it  be  tlie  arbitrary  rule  of 
positive  law  governing  a  case  so  stated,  I  ask,  Where  is  that  rule  to  be  found  1  If  no 
such  rule  is  to  be  found  expressly  laid  down  in  tlie  law-merchant,  is  it  to  be  collected 
by  inference  from  any  of  the  known  rules  of  that  law  1  Is  it  not  a  monstrous 
absurdity  to  suppose  that  the  usage  and  custom  of  merchants  can  have  any  thing  to 
do  with  a  case,  which,  upon  the  bare  state  of  it,  is  only  fit  for  the  Old  Bailey  to  give 
the  rule  upon  1  What  is  the  proposition  of  the  plaintiffs,  reduced  to  the  fewest 
words  possible  f  '  We  are  not  the  assignees  of  this  bill  of  exchange  by  the  indorse- 
ment of  the  payee  :  it  is  impossible  we  should  he,  because  in  truth  tliere  was  no 
payee  in  existence ;  therefore,  according  to  the  usage  and  custom  of  merchants,  we 
are  entitled.'  Whereas,  the  conclusion  which  the  custom  makes  must  be, '  Therefore 
you  are  not  entitled.'  The  common  law  must  say  the  same  thing.  It  must  say, 
'It  is  only  by  force  of  the  custom  of  merchants  tliat  this  chose  in  action  can  be  claimed 
by  an  assignee  ;  you  have  not  made  yourselves  assignees  according  to  tlie  custom  of 
merchants,  therefore  the  common  law  cannot  recognize  your  title.'  These  plaintiffs, 
instead  of  showing  themselves  assignees  according  to  tlie  custom,  have  confessed 
that  they  are  not  such  assignees,  and  in  doing  tliis  they  have  furnished  another 
argument  against  their  title,  to  which  I  could  never  find  an  answer,  namely,  that 
this  supposed  bill  of  exchange  was  in  its  original  conception  a  mere  nullity,  a  piece 
of  waste  paper,  upon  which  the  custom  of  merchants  never  attached,  in  which  no 
man  ever  had -an  interest,  and  in  wliich,  consequently,  no  interest  could  be  trans- 
ferred under  any  pretence  of  indorsement  by  anybody,  or  by  delivery  of  possession, 
or  in  any  otlier  manner  whatsoever.  This  argument  may  require  a  little  more  ex- 
amination and  discussion.  I  will  go  by  steps.  If  I  put  in  writing  these  words,  '  I 
promise  to  pay  £500  on  demand,  value  received,'  without  saying  to  wliom,  it  is 
waste  paper.  If  I  direct  another  to  pay  £500  at  some  day  after  date  for  value 
received,  and  not  say  to  whom,  it  is  waste  paper.  Will  it  mend  the  matter  if  I  say, 
'  I  promise  to  pay  £500,'  or  if  I  direct  another  '  to  pay  .£500  to  the  pump  at  Aid- 
gate  '  I  I  use  that  vulgar  expression  because  it  has  been  used,  and  because  it  forci- 
bly expresses  the  idea  I  wish  to  convey;  what  is  a  fictitious  payee  but  tlie  pumii 
at  Aldgate?  If  I  add,  'or  order,'  what  difference  does  it  make  1  If  I  add,  'or 
bearer,'  there  is  a  very  sensible  difference.  There  may  be  a  bearer,  but  in  the 
nature  of  things  there  can  be  no  order.  The  bill,  therefore,  cannot  be  transmitted 
by  order:  the  fictitious  payee  can  no  more  order  than  the  pump  at  Ahlgate  can 
order.  Such  a  bill  then  is  a  mere  nullity  in  its  original  conception,  and  must  ever 
remain  a  mere  nullity.  It  is  impossible  ever  to  animate  it,  or  give  it  motion  or 
transmissibility.  The  drawers  of  this  declaration  saw  these  difficulties  in  the  title 
of  the  plaintiffs,  claiming  to  sue  on  a  bill  of  exchange  payable  to  John  Wliite,  a  fic- 
titious payee  or  order  ;  and  therefore  in  the  fifth  and  sixth  counts  they  made  a  bold 
attempt  to  manufacture  the  bill  anew.  But  they  seem  not  to  have  made  tlie  best 
use  of  their  materials.  If  they  had  declared  upon  a  bill  drawn  by  Livesey  &  Co. 
(the  indorsers  by  procuration),  payable  to  the  plaintiffs  or  their  order,  they  might 
have  alleged  that  our  books  say  that  every  indorsement  is  a  new  bill ;  and,  if  that  be 
BO  this  bill  is  a  new  bill,  wherein  the  indorsers  are  drawers  and  the  indorsees  the 
payees.  But  they  have  not  chosen  to  take  this  ground.  In  the  fifth  count,  they  say 
simply  that  the  bill  was  drawn  payable  to  bearer ;  in  the  sixth,  they  say  that  the  bill 
was  drawn  payable  to  Mr.  John  White  or  order,  but  that  the  payee  was  fictitious, 
and  therefore  the  contents  of  the  bill  became  payable  to  bearer,  according  to  the 
effect  and  meaning  of  it.     This  last  statement  has  the  merit,  at  least,  of  being  very 
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distinct ;  and  though  it  determines  tlie  construction  of  the  bill  by  a  fact  dehors  the 
bill  (for  it  cannot  appear  on  the  face  of  the  bill  itself  that  the  payee  is  fictitious),  it 
is  a  fact  existing  at  the  moment  wlien  the  bill  was  fabricated ;  wliereas,  in  arguing 
the  special  verdict  as  applied  to  the  fifth  count,  to  sliow  tliat  this  bill,  tliough  pur- 
porting to  be  drawn  payable  to  order,  was  in  the  eye  of  the  law-merchant  a  bill  pay- 
able to  bearer,  it  becomes  a  very  complex  case.  The  subsequent  indorsement  in  the 
name  of  John  "White,  the  indorsement  by  procuration  from  Livesey,  Hargreave,  & 
Co.,  and  the  acceptors'  knowledge  of  the  circumstances,  are  all  called  in  to  assist  in 
the  demonstration  that  this  is  a  bill  payable  to  bearer.  With  the  drawers  of  this 
declaration  I  am  at  issue,  with  respect  to  the  sixth  count,  upon  a  very  short  point. 
They  say  that  a  bill  drawn  to  a  fictitious  payee  is  a  bill  payable  to  bearer,  according 
to  the  effect  and  meaning  of  it :  I  say  that  such  a  bill  is  a  mere  nullity.  To  my 
apprehension,  it  is  not  a  very  sound  argument  that  it  must  be  payable  to  bearer 
because  it  cannot  be  payable  in  any  other  manner.  I  observe  that  it  is  not  even 
stated  in  the  sixth  count  that  by  reason  of  the  payee  being  fictitious  the  bill  became 
payable  to  bearer,  according  to  the  usage  and  custom  of  merchants  ;  but  the  words 
'according  to  the  eifect  and  meaning  of  the  bill'  are  substituted  in  the  room  of 
those  other  words.  Cfpon  vvhat  authority  was  it  said  that  such  was  the  effect  and 
meaning  of  this  bill  1  It  is  directly  contrary  to  the  purport  of  it.  If  tlie  intention 
of  the  drawers,  the  acceptors,  or  the  plaintiffs  themselves,  will  assist  us  to  find  out 
the  intent,  which  the  purport  of  the  bill  is  to  be  supposed  not  to  have  suflSeiently 
conveyed,  they  all  consider  this  bill  as  a  bill  not  payable  to  bearer,  but  as  a  bill  to 
pass  by  indorsement  in  strict  conformity  to  its  purport ;  and  there  are  in  fact  indorse- 
ments upon  it.  Wliere  then  is  the  authority  for  the  averment,  that  it  was  according 
to  the  effect  and  meaning  of  this  bill  that  the  contents  should  be'come  payable  to 
bearer.  Is  there  any  better  proof  of  this  averment  than  it  must  be  so,  because  it 
could  not  be  payable  to  order  ? 

"  Thus  far  I  have  considered  this  bill  simply  as  a  bill  drawn  to  a  fictitious  person 
or  order,  without  more,  with  a  view  to  the  allegations  in  the  sixth  count.  If  we  go 
a  step  further,  we  get  into  the  particular  circumstances  stated  in  the  special  verdict, 
and  the  general  proposition  in  the  sixth  count  is  then  abandoned.  I  am  now  to 
enter  upon  a  discussion  of  those  circumstances.  In  examining  the  argument  upon 
the  particular  circumstances  of  the  case  of  these  plaintiffs,  as  stated  in  the  special 
verdict,  with  a  view  to  the  application  of  them  to  any  of  the  counts,  and  particularly 
to  the  fifth  count,  to  which  they  have  been  supposed  capable  of  being  applied,  I  con- 
fess I  have  great  difficulties  to  encounter.  Transactions  are  stated  which  arose  sub- 
sequent to  the  making  of  the  bill :  how  they  can  afTect  the  construction  of  the 
instrument  at  all,  what  the  chain  of  reasoning  is,  how  they  conclude  to  make  a  bill 
drawn  payable  to  John  White,  or  order,  a  bill  payable  to  bearer  rather  than  a  bond, 
I  confess  myself  absolutely  at  a  loss  to  comprehend.  The  sixth  count  supposes  this 
metamorphosis  to  have  been  the  immediate  effect  of  the  payee  being  fictitious ;  then 
this  was  a  bill  payable  to  bearer  before  the  delivery  of  it  to  the  plaintiffs,  before  the 
acceptance  and  before  the  false  indorsement  in  the  name  of  John  White,  and  the 
real  indorsement  of  the  drawers  by  procuration ;  then  an  honest  acceptor,  who  did 
not  know  the  fact  of  the  payee  being  fictitious,  became  bound  to  pay  this  bill  to 
any  man  who  brought  it,  without  an  indorsement.  Is  an  honest  acceptor  to  be  put 
into  that  predicament  1  When  he  requires  an  indorsement  as  the  title  of  the  holder 
to  demand  payment  of  him,  agreeable  to  the  purport  of  the  bill,  is  he  to  be  answered 
with  an  action  and  a  recovery  against  him  by  the  bearer,  upon  proof  made  at  the 
trial  of  a  fact  (of  which  he  knew  nothing)  that  the  payee  was  fictitious,  by  reason 
whereof,  according  to  the  efl'ect  and  meaning  of  the  bill,  the  contents  became  pay- 
able to  the  bearer  f    This  surely  is  too  strong  to  be  insisted  upon.     The  sixth  count 
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must  therefore  be  abandoned,  and  the  knowledge  of  the  acceptor  must  be  taken  in 
aid,  to  eke  out  this  extraordinary  proposition.  The  fact,  as  it  is  stated  in  the  special 
verdict,  is  tliat  the  acceptors  at  the  time  of  tlieir  acceptance  knew  that  the  payee 
was  fictitious.  The  argument  which  is  built  upon  this  fact,  if  I  understand  it,  is 
argumentum  ad  hominem,  that  he  shall  never  be  permitted  to  defend  himself  by  alleg- 
ing that  the  payee  was  fictitious,  and  therefore  that  the  plaintiffs  have  no  title.  The 
argument  is  pushed  one  step  further:  it  is  said,  as  against  him  it  shall  be  a  bill  pay- 
able to  bearer.  We  have  legal  principles  which  govern  the  argumentum  ad  hominem  ; 
as  far  as  they  will  lead  me,  I  am  content  to  follow  them;  but  I  dare  not  go  further. 
I  am  ready  to  admit  that,  beyond  the  strict  legal  estoppels  by  deed  and  in  pais,  we 
have  received  into  the  law  of  England  a  sort  of  moral  estoppel.  We  say,  no  man 
shall  be  heard  to  allege  his  own  crime  or  turpitude  in  his  defence.  And  in  that 
sense  I  agree  that  no  man  shall  take  advantage  of  his  own  fraud,  and  he  shall  not 
set  up  his  own  fraud  by  way  of  defence. 

"  But  a  plaintiff  must  always  recover  upon  his  own  strength.  He  must  state  and 
he  must  prove  a  case,  which  is  prima  facie  sufficient.  When  that  is  done,  a  defend- 
ant shall  not  set  up  his  own  fraud,  by  way  of  answer  and  defence.  As  against  him, 
the  plaintiffs  case,  though  defective,  if  the  whole  truth  could  come  out,  shall  i)revail. 
That  this  is  the  rule  of  law  which  governs  legal  estoppels  will  appear  by  a  reference 
to  two  cases  reported  by  Lord  Raymond  ;  Hermitage  v.  Jenkins,  1  Lord  Raym.  729 ; 
Palmer  v.  Ekins,  2  Lord  Raym.  1550.  In  the  last.  Lord  Raymond  says,  in  giving  the 
judgment  of  the  court,  '  There,  upon  the  very  face  of  the  declaration,  it  appeared  to 
the  court  that  the  lease  from  the  defendant  was  only  a  lease  by  estoppel,  and  nothing 
of  an  interest  could  pass  thereby,  and  consequently  nothing  could  pass  by  the 
assignment  to  the  plaintiflf;  but  here,  upon  the  face  of  this  declaration,  n  good  title 
appears  in  the  plaintiff,  and  that  being  so,  the  declaration  itself  is  good,  and  the  defend- 
ant by  her  plea  pleads  a  fact,  which  by  her  indenture  she  is  estopped  from  pleading, 
which  makes  the  plea  ill.'  As  to  the  moral  estoppel,  I  will  cite  the  concluding  words 
of  a  judgment  (3  T.  R.  403),  pronounced  against  a  plaintiff  by  a  noble  and  learned 
judge  in  the  name  of  the  whole  Court  of  King's  Bench :  '  The  defence  which  is 
made  is  of  a  most  unrighteous  and  unconscientious  nature  ;  but,  unfortunately  for 
the  plaintiff,  the  mode  which  she  has  taken  to  enforce  her  demand  cannot  be  sup- 
ported, and  consequently  there  must  be  judgment  for  the  defendant.'  The  noble 
and  learned  Lord  was  perfectly  correct,  when  he  delivered  this  opinion.  Where 
the  plaintiff  himself  cannot  show  a  prima  facie  case,  the  defendant  is  not  driven  to 
plead  any  thing:  he  demands  the  judgment  of  the  court  upon  the  plaintiff's  own 
case.  A  defendant  may  be  estopped  to  plead,  but  was  it  ever  seen  in  our  law  that 
a  defendant  was  estopped  to  demur?  As  to  some  of  the  counts  in  this  declaration^ 
and  among  them  the  sixth,  we  are  in  effect  now  arguing  a  demurrer  to  the  declaration. 
With  respect  to  such  of  the  counts  as  are  to  be  maintained  by  the  facts  in  the 
special  verdict,  and  among  them  the  fifth,  I  agree  with  Mr.  Justice  Heath  that  those 
facts,  which  in  the  shape  of  allegation  or  averment  upon  record  would  make  a  count 
ill  upon  demurrer,  must  have  the  same  effect  in  evidence  when  proved  ;  and  it  is  to 
be  observed  that  the  facts  which  destroy  the  plaintifl's'  title  to  put  this  bill  in  suit, 
this  leading  fact  in  particular,  '  that  the  payee  was  fictitious,'  are  found  by  a  jury, 
and  a  jurv  are  never  estopped  to  find  the  truth  of  a  matter  in  pais,  even  in  cases 
where  a  defendant  would  be  estopped  to  plead  it. 

The  argument  in  favor  of  the  plaintiffs,  founded  upon  the  knowledge  of  the 
acceptors,  divides  itself  into  two  branches  :  1st,  The  defendants  shall  not  set  up  the 
fictitious  payee  by  way  of  defence  (which  I  agree  to  be  a  fair  argument,  and  only 
dispute  the  application  of  it) ;  2dly,  That,  as  against  them,  the  bill  shall  be  taken  as 
a  bill  payable  to  bearer.     This  I  controvert :  I  say,  unless  it  can  be  proved  that  it  is 
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n  bill  payable  to  bearer  against  all  the  world,  it  never  can  be  shown  to  be  a  bill  pay- 
able to  bearer  against  them  Let  the  defendants'  knowledge  evidence  every  thing  it 
can  evidence,  infer  from  it  every  thing  you  can  infer:  you  cannot  infer  from  it, 
nor  will  it  evidence,  that  the  bill  is  a  bond.  No  more  can  you  infer,  no  more  will  it 
evidence,  that  a  bill  payable  to  order  is  a  bill  payable  to  bearer.  This  is  absolutely 
turning  one  thing  into  another,  instead  of  making  reasonable  intendments  and  infer- 
ences from  premises  which  fairly  warrant  them.  It  is  also  to  be  observed  that  we 
are  not  now  directing  juries  what  inferences  of  fact  they  ought  to  make  from  the 
facts  in  evidence  before  them,  wliere  there  will  be  a  certain  latitude  which  an  honest 
indignation,  in  a  case  of  great  fraud,  may  sometimes  enlarge  to  its  utmost  verye. 
But  we  are  applying  rules  of  law  to  a  precise  state  of  facts  in  a  special  verdict, 
where  no  latitude  at  all  can  be  admitted.  I  said  that  tlie  first  branch  of  this  argu- 
ment was  inapplicable.  The  defect  in  the  plaintiffs'  title  arises  upon  their  own 
showing  in  the  declaration,  and  in  evidence.  Having  no  title,  they  are  obliged  to 
state,  in  the  place  of  title,  that  the  defendant  has  been  party  to  a  fraud  on  them,  by 
which  they  have  been  robbed  of  their  title.  Every  court  of  justice  may  and  ought 
to  say  this  is  a  wrong,  for  which  there  ought  to  be  redress.  But  what  court  can 
say  that  by  reason  of  such  premises  the  plaintiff  is  not  robbed  of  his  title,  but  has 
a  title  ;  or,  if  they  are  obliged  to  admit  that  he  is  robbed  of  the  title  for  which  ho 
bargained,  can  say,  '  True,  but  we  will  make  another  for  him  '  f  This  is  what  is 
here  insisted  on,  and  this  is  what  I  cannot  comprehend.  I  trust  that  I  liave  a  proper 
detestation  of  fraud,  but  I  conceive  that  it  would  be  much  better  to  punisli  fraud, 
when  we  meet  with  it,  in  the  direct  way,  either  criminally  or  by  tlie  action  ex  delicto, 
than  to  refine  too  much  in  order  to  correct  it,  at  the  hazard  of  shaking  general  rules  and 
disturbing  landmarks.  This  is  a  sort  of  countermining  which  I  think  a  very  delicate 
and  a  very  dangerous  operation.  I  have  not  forgot  that  an  argument  has  been 
drawn  from  a  supposed  analogy  between  bills  of  e.xchange  and  deeds,  to  prove  that 
a  court  of  justice  ought  to  new-mould  a  bill  of  exchange,  and  cimstrue  a  bill  drawn 
payable  to  order,  to  be  a  bill  payable  to  bearer,  ut  res  iriagis  valeat  quani  pereat.  I  dis- 
cover no  analogy  between  deeds  and  bills  of  exchange.  Deeds  are  at  the  common 
law,  they  have  their  operation  and  their  construction  by  tlie  rules  of  the  common 
law,  they  are  contracts  of  a  more  solemn  nature  than  other  contracts ;  between  par- 
ticular parties,  respecting  particular  interests,  in  particular  subjects.  Bills  of  ex- 
change are  instruments  taking  effect  by  the  custom  of  merchants,  intended  to 
circulate  visible  property  according  to  their  apparent  purport,  entirely  detached 
from  and  independent  of  all  particular  interests,  particular  subjects,  and  the  private 
transactions  between  the  original  parties  to  the  instrument.  And  I  think  I  may 
fairly  argue,  from  the  difiisrent  nature  of  the  instruments,  that  upon  the  very  same 
general  principles  which  have  disposed  the  common  law  of  England  to  mould  deeds 
by  construction,  so  as  to  effectuate  the  intent  of  the  parties,  ut  res  magi's  valeat  quam 
pereat,  the  law-merchant  must  restrict  bills  of  exchange  to  the  precise  mode  of  nego- 
tiation determined  by  the  language  of  the  bills  themselves,  without  regard  to  any 
thing  dehors.  But  let  it  be  supposed,  for  the  sake  of  the  argument,  that  tliere  may 
be  some  analogy  between  deeds  and  bills  of  exchange :  I  ask.  What  are  the  instances 
in  which  construction  and  interpretation  have  taken  so  great  a  liberty  with  deeds  as 
to  afford  an  argument  by  analogy,  for  construing  in  this  case  a  bill  drawn  payable 
to  order  to  be  a  bill  draw,n  payable  to  bearer  ?  The  instances  which  had  occurred  to 
me  as  hkely  to  be  insisted  upon  do,  in  my  apprehension,  afford  no  argument  in  sup- 
port of  this  position.  A  deed  of  feoffment  upon  consideration  without  livery  may 
enure  as  a  covenant  to  stand  seised  to  the  use  of  the  intended  feoffee.  A  deed  im- 
porting to  be  a  grant  by  two,  one  having  a  present,  the  other  a  future  interest,  may 
enure  as  the  grant  of  the  former  and  the  confirmation  of  the  latter.     A  feofiment 
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without  livery  operates  nothing  as  a  feoffment,  is  in  truth  no  feoffment,  but  is  a 
deed,  which  under  circumstances  may  operate  as  a  corenant  to  stand  seised  to 
uses.  Why  ?  The  feoffor  has  by  the  deed  agreed  to  transfer  the  seisin  and  liis  right 
in  the  subject  to  the  feoffee.  If  the  consideration  is  a  money  consideration,  or  a 
consideration  of  blood,  which  is  more  valuable  than  money,  the  law  raises  out  of 
the  contract  a  use  in  favor  of  the  intended  feoffee.  The  seisin  which  remains  m 
the  feoffor,  because  the  deed  is  insufficient  to  pass  it,  must  remain  in  him  bound  by 
the  use.  This  is  the  effect  of  the  feoffor's  own  agreement,  plainly  expressed  upon  the 
face  of  this  deed.  His  agreement  by  his  deed  is  in  law  a-  covenant,  and  by  this 
simple  process  does  his  intended  feoilment  become,  in  construction  of  law,  his  cove- 
nant to  stand  seised  to  uses.  It  is  a  construction  put  upon  the  words  of  his  deed, 
which  his  words  will  bear.  So  a  deed,  importing  a  grant  of  an  interest  by  two,  one 
intitled  in  possession,  the  other  in  reversion,  is,  in  consideration  of  law,  the  grant  of 
the  first,  and  the  confirmation  of  the  second.  Why?  The  deed  imports  to  be  the 
grant  of  a  present  estate  by  both,  and  it  is  the  apparent  intent  of  both  that  the 
grantee  shall  have  the  estate  so  granted  ;  but  the  deed  of  the  latter  having  no  pre- 
sent interest  to  operate  upon  as  a  grant,  nothing  can  pass  by  it  as  a  grant.  But  tliis 
party  has  a  future  interest  in  the  subject,  out  of  which  he  may  make  good  to  the 
grantee  the  estate  granted  to  him  by  the  first  grantor.  This  is  to  be  done  by  a  par- 
ticular species  of  conveyance  called  a  confirmation.  The  words  which  are  used  in 
this  deed,  in  their  strict  technical  sense,  are  words  of  confirmation  as  much  as  they 
are  words  of  grant.  In  the  mouth  of  tliis  party,  the  law  says  that  they  are  words  of 
confirmation,  and  shall  enure  as  words  of  confirmation,  in  order  to  give  effect 
to  his  deed,  ut  res  magis  valeat  qiiam  pereat.  Here  again  the  construction  which  the 
law  puts  upon  the  words  of  the  deed  is  a  construction  which  the  words  will 
bear.  The  words  have  several  technical  senses,  of  which  this  is  one  ;  and  the 
law  prefers  this,  because  it  carries  into  execution  the  clear  intent  of  the  par- 
ties, that  the  estate  and  interest  conveyed  by  that  deed  shall  pass.  In  both 
those  cases,  we  find  words  interpreted,  not  in  their  most  general  and  obvious 
sense,  it  is  true ;  but,  if  they  are  interpreted  in  a  manner  which  the  jus  et  norma 
loquendi  in  conveyances  will  warrant,  there  is  nothing  of  violence  in  such  construc- 
tion. Indeed,  I  do  not  know  how  it  would  be  possible  to  read  a  single  page  of  history 
in  any  language,  without  using  the  same  latitude  of  construction  and  interpretation  of 
words.  To  go  one  step  beyond  these  instances  :  I  venture  to  lay  it  down  as  a  gene- 
ral rule  respecting  the  interpretation  of  deeds,  that  all  latitude  of  construction  must 
submit  to  this  restriction,  namely,  that  the  words  may  bear  the  sense  which  by  con- 
struction is  put  upon  them.  If  we  step  beyond  this  line,. we  no  longer  construe 
men's  deeds,  but  make  deeds  for  them.  Sir  Edward  Coke,  in  his  comment  upon  one 
of  the  sections  of  Littleton's  chapter  on  confirmation,  has  a  passage  which  is  at 
once  an  authority  for  this  rule  and  an  illustration  of  it ;  '  Here  it  is  to  be  observed 
that  some  words  are  large  and  have  a  general  extent,  and  some  have  a  proper  and 
particular  application.  The  former  sort  may  contain  the  latter,  as  dedi  or  concessi 
may  amount  to  a  grant,  »  feoffment,  a  gift,  a  lease,  a  release,  a  confirmation,  a  sur- 
render, &c.,  and  it  is  in  the  election  of  the  party  to  use  them  in  pleading,  to  which 
of  these  purposes  he  will.  But  a  release,  confirmation,  or  surrender,  &c.,  cannot 
amount  to  a  grant,  &c.,  nor  a  surrender  to  a  confirmation,  or  to  a  release,  &c.,  be- 
cause these  be  proper  and  peculiar  manner  of  conveyances,  and  are  destined  to  a 
special  end  '  (Co.  Lit.  SOI,  b) ;  or,  in  other  words,  '  they  are  narrow  words,  and  have 
a  particular  sense  only,  and  a  proper  and  particular  application  only.'  Having  read 
this  passage  to  the  House,  I  begin  to  think  that  I  should  do  well  to  claim  the  benefit, 
on  my  part  of  the  argument,  of  the  analogy  between  deeds  and  bills  of  exchange, 
and  of  the  analogy  between  the  rules  of  construction  which  govern  those  instru- 
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ments  respectively.  For  surely  a  surrender  and  a  grant  are  not  more  unlike  each 
other  than  a  bill  of  exchange  payable  to  order,  and  a  bill  of  excluinge  payable  to 
bearer.  And  if  bills  of  exchange  payable  to  order,  and  bills  of  exchange  payable 
to  bearer,  are  each  of  them  in  the  nature  of  proper  and  peculiar  manner  of  convey- 
ances, and  are  destined  each  to  a  special  end,  the  analogy  requires  that  the  one 
should  never  be  deemed  to  amount  to  the  other.  At  least  this  passage,  by  putting 
the  construction  and  operation  of  deeds,  and  particularly  the  deed  of  grant  operat- 
ing as  a  confirmation  upon  a  rational  and  Intelligible  footing,  will  help  to  clear  away 
a  part  of  the  argument,  which,  having  the  countenance  of  great  authority,  deserved 
great  attention  on  my  part,  and  which  has  very  much  perplexed  my  mind  ;  because, 
after  all  the  pains  I  have  taken  in  examining  it,  I  could  never  see  distinctly  its  appli- 
cation to  this  case.  Indeed,  I  think  it  must  generally  happen  that  there  will  be  a 
fallacy  in  an  argument  built  upon  the  application  of  the  rules  and  principles  of  the 
common  law,  more  especially  the  law  concerning  real  property  to  the  law-merchant, 
or  to  any  other  local  or  limited  law.  And  I  am  much  inclined  to  think  that  the  fallacy 
of  the  argument  on  the  part  of  these  plaintiffs,  if  there  be  a  fallacy,  consists  in  this, 
that  the  distinction  between  the  common  law.  and  the  law-merchant  lias  not  been 
sufSciently  attended  to.  I  can  very  well  understand  how  the  common  law,  though 
it  refuses  its  sanction  to  the  acceptance  of  a  bill  of  exchange,  merely  as  such  (<is 
being  in  the  eye  of  the  Common  law  nudum  pactum  only),  may  interpose  between 
the  acceptor,  drawer,  and  payee,  to  regulate  engagements  which  they  may  have 
entered  into  for  a  valuable  consideration  respecting  such  acceptances  ;  may  in  a  very 
particular  case  indemnify  an  acceptor  in  paying  a  bill,  or  even  oblige  him  to  pay 
such  a  bill  to  a  person  not  entitled  by  the  law-merchant  to  demand  it,  and  to  pay  it 
in  a  course  not  warranted  by  that  law.  We  have  seen  that  bills  of  exchange  may 
become  evidence  to  support  the  several  sorts  of  indebitatus  assuvipsit.  But  what  I 
insist  upon  is  that,  if  a  man  will  demand  payment  according  to  the  law-merchant, 
he  must  bring  his  case  within  that  law,  and  in  my  apprehension  can  pray  in  aid 
nothing  of  which  the  law-merchant  will  not  take  notice,  though  it  should  happen 
that  the  common  law  might  take  notice  iif  it.  Thus,  in  this  case,  the  plaintiiis, 
supposing  them  to  be  innocent  indorsees,  may  perhaps  (I  use  the  word  perhaps, 
because  this  point  is  not  the  point  now  in  judgment),  upon  the  ground  of  this  bill 
have  a  remedy  at  the  common  law  for  the  wrong  done  to  them  in  passing  upon  them 
a  bad  bill,  where  they  had  a.  right  to  expect  a  good  one.  But  it  would  be  the 
grossest  absurdity  in  the  world  for  them  to  insist  that  because  a  bill  which  is  bad 
by  the  law-merchant  was  passed  upon  them  for  a  good  one,  therefore  it  became  a 
good  one  by  the  same  law-merchant,  or  that  it  could  be  made  good  by  the  common 
law  eo  nomine,  as  a  bill  of  exchange.  Another,  a  different  remedy  they  may  have  by 
the  common  law,  and  I  have  no  doubt  but  that  the  plaintiffs  would  have  sought 
their  remedy  in  that  mode,  if  bankruptcies  and  insolvencies  had  not  intervened, 
which  would  probably  defeat  a  suit  of  that  nature.  This  will  not  be  a  reason  with 
the  House  of  Lords  for  straining  any  point  in  order  to  reach  this  case,  inasmuch  as 
it  must  be  at  the  expense  of  creditors  who  have  now  vested  interests  in  the  fund 
and  estates  of  their  debtors,  which  ought  not  to  be  divested  or  diminished  but  in  the 
strictest  course  of  law." 

The  doctrine  of  the  principal  case  has  been  generally  adopted.  Vere  v.  Lewis,  3 
T.  R.  182 ;  CoUis  v.  Emett,  1  H.  Bl.  .313  ;  Gibson  v.  Hunter,  2  H.  Bl.  187,  288 ;  6  Bro. 
P.  C.  235,8.  0. ;  The  Royal  Bank  of  Scotland,  19  Ves.  310;  Farnsworth  u.  Drake, 
11  Ind.  101 ;  Smith  a.  Mechanics'  Bank,  6  La.  An.  610,  62i  (semhle) ;  Bartlett  v. 
Tucker,  104  Mass.  336,  344  (semble) ;  Rogers  v.  Ware,  2  Neb.  29  (semhle) ;  Foster  v. 
Shattuck,  2  N.  H.  446 ;  Plets  v.  Johnson,  3  Hill,  112 ;  Stevens  v.  Strang,  2  Sandf .  138 ; 
Forbes  v.  Espy,  21  Oh.  St.  474,  483  (semhle) ;  Hunter  v.  Blodget,  2  Yeates,  480.  —  Ed. 
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MEAD  V.  YOUNG. 
In  the  King's  Bench,  November  18,  1790. 

[Reported  in  4  Jei-m  Reports,  28.] 

This  was  an  action  brought  by  the  indorsee  of  a  bill  of  exchange 
for  £90  against  the  acceptor.  Tlie  bill  was  drawn  at  Dunkirk  by 
Christian  on  the  defendant  in  London,  payable  "to  Henry  Davis,  or 
order  ; "  and,  having  been  put  into  the  foreign  mail  enclosed  in  a 
letter  from  Cliristinn,  it  got  into  the  hands  of  another  Henry  Davis 
than  the  one  in  whose  favor  it  was  drawn.  The  defendant  accepted 
the  bill ;  and,  when  Davis  desired  the  plaintiff  to  discount  it,  the  latter 
made  application  to  the  defendant  to  know  whether  or  not  it  was  his 
acceptance ;  and,  on  receiving  an  answer  in  the  affirmative,  coupled 
with  an  assurance  that  it  was  a  good  bill,  he  discounted  it,  not  know- 
ing the  H.  Davis  from  whom  he  took  it.  There  was  no  ground  to 
impute  any  fraud  to  the  plaintiff.  On  the  trial  before  Lord  Kenyon, 
after  the  plaintiff  had  proved  the  defendant's  handwriting,  and  the 
indorsement  by  Davis,  the  defendant  offered  evidence  to  show  that 
the  H.  Davis,  who  indorsed  to  the  plaintiff,  was  not  the  real  H.  Davis 
in  whose  favor  the  bill  was  drawn  ;  but.  Lord  Kenyon  being  of  opinion 
that  such  evidence  was  inadmissible,  the  plaintiff  recovered  a  verdict. 
A  rule  having  been  obtained  to  show  cause  why  a  new  trial  should  not 
be  granted  on  this  misdirection, 

Erskine  and  Shepherd  now  showed  cause.  If  there  had  been  any 
particular  description  of  the  payee  on  the  bill,  the  plaintiff  must  have 
taken  care  that  the  person  from  whom  he  received  it  answered  the 
whole  of  the  description  ;  but  there  was  no  description  of,  or  addition 
to,  the  H.  Davis  :  there  was  nothing  on  the  bill  to  lead  either  the 
acceptor  or  any  third  person  to  suspect  that  the  H.  Davis,  who  was  in 
possession  of  the  bill,  was  not  the  real  payee.  And,  so  far  from  the 
plaintiff's  having  incurred  any  charge  of  neglect,  he  seems  to  have 
taken  more  than  ordinary  caution  in  making  inquiries  of  the  acceptor 
before  he  discounted  the  bill.  There  is  no  pretence  to  impute  either 
fraud  or  neglect  to  the  plaintiff:  he  stands  in  the  situation  of  an 
innocent  purchaser  for  a  valuable  consideration.  This  case  therefore 
falls  within  the  common  rule,  that,  where  one  of  two  innocent  persons 
must  suffer  by  the  fraud  of  another,  the  loss  must  be  borne  by  him 
who  enabled  the  party  to  commit  the  fraud  ;  and  in  this  case  that  per- 
son is  Christian,  who  ought  to  have  described  the  payee  more  partic- 
ularly. 

JPiggott,  Mingay,  Law,  and  Baldwin,  in  support  of  the  rule.    A 
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party  purchasing  a  bill  of  exchange  is,  like  the  purchaser  of  any  other 
species  of  property,  bound  to  inquire  into  the  title  of  him  from  whom 
he  buys.  No  person  can  derive  title  to  this  bill  but  he  who  claims 
under  the  real  H.Davis;  and  it  is  indifferent  whether  the  person 
indorsing  the  bill  be  or  be  not  of  the  same  name  with  the  real  payee : 
in  neither  case,  can  any  property  be  transferred  but  by  him  who  has 
the  title.  If  he  bear  the  same  name,  prima  facie  indeed,  he  may  be 
presumed  to  be  the  same  person,  till  the  contrary  be  shown  ;  but  here 
the  question  was,  whether  evidence  should  not  have  been  received  to 
prove  the  contrary.  If  such  evidence  be  not  admissible,  it  will  follow 
that  payment  to  a  person  of  the  same  name  with  a  legatee  would  dis- 
charge the  executor,  or  a  payment  by  a  debtor  to  any  person  who  had 
the  same  name  as  his  creditor  ;  but  that  cannot  be  pretended.  This 
bill  was  drawn  in  order  to  satisfy  a  debt  due  from  Christian  to  the 
real  H.  Davis  ;  and  yet  payment  of  this  bill  to  the  plaintiff  can  never 
be  considered  as  a  discharge  of  that  debt,  without  the  indorsement  of 
that  H.  Davis.  In  all  cases,  where  a  bill  is  drawn  payable  to  A.  B.  or 
order,  it  is  indispensably  necessary  to  prove  the  handwriting  of  the 
payee,  which  was  not  in  fact  done  in  this  instance.  The  necessity  of 
this  proof  is  apparent  from  the  form  of  the  declaration  ;  which,  after 
alleging  that  the  bill  was  drawn  in  favor  of  H.  Davis,  avers  that  the 
said  H.  Davis  afterwards  indorsed  to  the  plaintiff.  If  the  negligence 
of  either  of  the  parties  be  resorted  to  as  a  ground  for  the  determina- 
tion of  this  case,  the  plaintiff  seems  to  have  been  guilty  of  the  great- 
est negligence  in  taking  a  bill  from  a  person  whom  he  did  not  know : 
whereas  the  transaction,  as  far  as  Christian  was  concerned,  was  carried 
on  in  the  ordinary  course  of  business.  There  is  also  another  objection 
to  the  plaintiff's  recovering,  because  he  claims  through  a  forgery;  for 
the  H.  Davis,  who  received  the  bill  enclosed  in  a  letter  from  Christian, 
must  have  known  that  it  was  not  intended  for  him  ;  and  the  circum- 
stance of  his  bearing  the  same  name  with  the  payee  would  be  no 
defence  to  him  on  a  prosecution  for  forgery,  since  he  put  a  false 
signature  to  an  instrument  with  intent  to  defraud. 

Lord  Kenton,  C.  J.  The  question  here  is,  whether  the  name  of 
II.  Davis,  to  whom  the  bill  on  the  face  of  it  was  payable,  shall  or 
shall  not  convey  a  title  to  this  plaintiff,  who  gave  a  valuable  considera- 
tion for  it,*and  who  discounted  it  with  the  name  of  H.  Davis  upon  it, 
and  with  an  assurance  from  the  defendant  that  it  was  accepted  by 
him.  If  any  fraud,  or  even  neglect,  could  be  imputed  to  the  plaintiff, 
that  would  vaiy  the  case  ;  but,  circumstanced  as  these  parties  were,  I 
think  that,  if  the  plaintiff  cannot  recover,  it  will  put  an  insuperable 
clog  on  this  species  of  property.  I  cannot  distinguish  this  case  on 
principle  from  that  of  Miller  v.  Race,  where  the  innocent  holder  of  a 
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note,  which  had  been  taken  when  the  mail  was  robbed,  was  held 
entitled  to  recover :  that  indeed  was  a  note  payable  to  bearer,  but 
still  the  same  principle  must  govern  both  cases.  In  this  case,  the  fault 
originated  with  the  drawer  of  the  bill  in  not  describing  more  particu- 
larly the  person  to  whom  he  intended  it  should  be  paid.  The  plain- 
tiff was  not  bound  to  send  to  Dunkirk  to  know  whether  the  person 
who  had  possession  of  the  bill  was  or  was  not  the  real  H.  Davis. 
There  may,  indeed,  be  some  inconvenience  the  other  way  ;  but,  setting 
the  inconvenience  on  the  one  side  against  that  on  the  other,  in  my 
apprehension  it  would  throw  too  great  a  burden  on  persons  taking 
bills  of  exchange  to  require  proof  of  an  indorsee  that  the  person  from 
whom  he  received  the  bill  was  the  real  payee.  Such  proof  has  never 
yet  been  required  of  an  indorsee  in  such  an  action ;  and  therefore  I 
think  that,  as  there  was  no  fraud,  or  want  of  due  diligence  on  the  part 
of  the  plaintiff,  he  is  entitled  to  recover :  however,  I  give  this  opinion 
with  some  diffidence,  as  my  brothers  have  intimated  that  they  are  of  a 
different  opinion. 

AsHHURST,  J.  This  is  a  case  of  considerable  importance  ;  and  I 
think  that  we  ought  to  grant  a  new  trial,  that  the  parties  may  have  an 
opportunity  of  putting  the  question  on  the  record.  The  present  incli- 
nation of  my  opinion  is  with  the  defendant.  In  order  to  derive  a  legal 
title  to  a  bill  of  exchange,  it  is  necessary  to  prove  the  handwriting  of 
the  payee  ;  and  therefore,  though  the  bill  may  come  by  mistake  into 
the  hands  of  another  person,  though  of  the  same  name  with  the  payee, 
yet  his  indorsement  will  not  confer  a  title.  Such  an  indorsement,  if 
made  with  the  knowledge  that  he  is  not  the  person  to  whom  the  bill 
was  made  payable,  is  in  my  oi^inion  a  forgery ;  and  no  title  can  be 
derived  through  the  medium  of  a  fraud  or  forgery.  This  is  distin- 
guishable from  the  case  of  Miller  v.  Race;  for  there  the  note  was  pay- 
able to  bearer  :  in  such  cases,  the  bearer,  who  purchases  for  a  valuable 
consideration,  and  without  notice  of  any  fraud,  is  entitled  to  receive 
the  contents  of  the  bill ;  and  payment  to  Iiim  is  a  discharge  to  the 
drawer.  But  in  this  case  the  bill  was  drawn  payable  to  H.  Davis  or 
order ;  and  though  the  name  of  H.  Davis  were  indorsed  on  the  bill, 
yet  it  was  incumbent  on  the  plaintiff,  w^ho  claims  through  the  payee, 
to  be  satisfied  that  that  was  the  indorsement  of  the  real  payee. 

BuLLEE,  J.  As  the  bill  in  this  case  is  of  great  value,  the  parties 
may  put  this  question  in  a  mode  to  be  decided  by  the  dernier  ressort. 
As  at  present  advised,  I  entertain  the  same  opinion  as  my  brother 
Ashhurst.  If  we  were  to  inquire  whether  any  laches  were  to  be 
imputed  to  the  plaintiff  or  the  drawer,  I  rather  think  the  plaintiff  is 
more  in  fault  than  any  other  person,  in  advancing  his  money  to  H. 
Davis,  who  was  a  total  stranger  to  him.    But,  without  going  into  any 
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such  inquiry,  I  am  of  opinion  that  it  is  incumbent  on  a  plaintiff,  who 
sues  on  a  bill  of  exchange,  to  prove  the  indorsement  of  the  person  to 
whom  it  is  really  payable.  The  general  form  of  the  declaration  shows 
that  it  is  so;  for  that  is  that  "the  said  A.  B.  to  whom,  or  to  whose 
order,  the  payment  of  the  said  snm  of  money  mentioned  in  the  said 
bill  was  to  be  made,  afterwards,  &c.,  indorsed  the  said  bill,  his  own 
proper  handwriting  being  thereto  subscribed."  Now  here  it  is  clear 
that  the  indorsement  was  not  made  by  the  same  H.  Davis  to  whom 
the  bill  was  made  payable  ;  and  no  indorsement  by  any  other  person 
will  give  any  title  whatever.  Then,  is  there  any  thing  in  this  case 
that  estops  the  defendant  from  saying  that  the  person  who  indorsed 
to  him  was  not  the  real  payee  ?  Now  the  act  of  that  person  who 
indorsed,  and  who  in  so  doing  was  guilty  of  a  forgery,  cannot  prevent 
an  innocent  person  from  showing  the  truth.  Then  it  was  argued  that 
Christian  was  guilty  of  negligence,  in  not  describing  more  particularly 
the  payee  ;  but  I  know  of  no  authority  which  requires  that  to  be 
done.  This  bill  was  drawn  in  the  common  form,  payable  "  to  H. 
Davis  or  order  ; "  and  the  drawer  could  not  foresee  that  it  would  get 
into  the  possession  of  any  other  H.  Davis.  If  any  other  stranger  had 
received  this  bill,  and  indorsed  it  over  to  the  plaintiff,  it  is  not  pre- 
tended that  such  indorsement  would  have  conveyed  any  title  to  the 
bill ;  and  it  cannot  make  any  difference  whether  such  stranger  bear 
the  same  name  with  the  real  payee  or  not,  for  no  person  can  give 
title  to  a  bill  but  he  to  whom  it  is  made  payable.  Independently  of 
these  reasons,  I  think  that  convenience  requires  that  the  determination 
should  be  in  favor  of  the  defendant.  I  have  no  difficulty  in  saying 
that  this  H.  Davis,  knowing  that  the  bill  was  not  intended  for  him, 
was  guilty  of  a  forgery ;  for  the  circumstance  of  his  bearing  the  same 
name  with  the  payee  cannot  vary  this  case,  since  he  was  not  the  snme 
person.  Then,  if  the  plaintiff  cannot  recover  on  this  bill,  he  will 
be  induced  to  prosecute  the  forger  ;  and  that  would  be  the  case,  even 
if  it  had  passed  through  several  hands,  because  each  indorser  would 
trace  it  up  to  the  person  from  whom  he  received  it,  and  at  last  it 
would  come  to  him  who  had  been  guilty  of  the  forgery  ;  whereas,  if 
the  plaintiff  succeed  in  this  action,  he  will  have  no  inducement  to 
prosecute  for  the  forgery.  The  drawer,  on  whom  the  loss  would  in  that 
case  fall,  might  have  no  means  of  discovering  the  person  who  com- 
mitted the  forgery,  and  thus  he  would  probably  escape  punishment. 
As  far,  therefore,  as  convenience  can  have  any  effect,  it  weighs  strongly 
with  me  to  receive  the  evidence.  But,  at  all  events,  the  plaintiff  cannot 
recover,  since  he  derives  his  title  under  a  forgery. 

Geose,  J.     I  am  of  opinion  that  it  was  competent  to  the  defendant 
to  show  in  evidence  that  the  person  who  indorsed  to  the  plaintiff  was 
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not  the  person  named  as  the  payee  in  this  bill  of  exchange  ;  and  I  form 
that  opinion  as  well  on  the  substance  of  the  transaction  as  on  the  form 
of  pleading  in  such  cases.  A  bill  of  exchange  is  only  a  transfer  of  a 
chose  in  action,  according  to  the  custom  of  merchants  :  it  is  an  author- 
ity to  one  person  to  pay  to  another  the  sum  which  is  due  to  the  first, 
and  it  is  generally  directed  to  be  paid  to  the  payee  or  his  order. 
"When  the  person  on  whom  it  is  drawn  accepts,  he  only  engages  by  the 
terms  of  his  acceptance  to  pay  the  contents  of  the  bill  to  the  person 
named  in  it,  or  to  his  order.  The  general  form  of  the  declaration,  which 
is  to  be  found  in  some  of  the  old  entries,  also  agrees  with  this  doctrine, 
and  points  out  what  the  law  is.  I  observe  indeed  that  this  declaration 
is  not  drawn  in  the  usual  form,  for  the  words  "  to  whom  or  to  whose 
order  "  are  omitted ;  but  still  it  is  that  the  said  H.  Davis,  that  is  the 
same  H.  Davis  who  is  mentioned  in  the  former  part  of  the  declaration 
as  the  payee,  indorsed  to  the  plaintiff.  It  clearly,  therefore,  appears 
that  as  no  person  can  demand  payment  of  a  bill  of  exchange  but  the 
payee,  or  the  person  authorized  by  him,  the  acceptor  only  undertakes 
to  pay  to  them,  and  cannot  be  compelled  to  pay  to  any  other  person. 
If  he  pay  the  amount  of  the  bill  to  any  other  person,  he  pays  it  in 
his  own  wrong,  and  such  payment  does  not  discharge  his  debt  to  the 
drawer.  If  this  decision  will  prove  a  clog  on  the  circulation  of  bills 
of  exchange,  I  think  it  will  be  less  detrimental  to  the  public  than 
pemiitting  persons  to  recover  through  the  medium  of  a  forgery.  And 
that  this  was  a  forgery  cannot  be  doubted,  if  we  consider  the  definition 
of  it ;  which  is,  the  false  making  of  any  instrument,  indorsement,  &g., 
with  intent  to  defraud.^  It  makes  no  difference  whether  the  person 
making  this  false  indorsement  were  or  were  not  of  the  same  name 
with  the  payee,  since  he  added  the  signature  of  H.  Davis,  with  a  view 
to  defraud,  and  knowing  that  he  was  not  the  person  for  whom  the  bill 
was  intended.  I  agree  also  with  my  brother  Buller  that  this  decision 
will  be  more  convenient  to  the  public,  because  then  the  plaintiff  will 
prosecute  the  person  who  indorsed  to  him,  for  the  forgery.  For  these 
reasons  I  am  of  opinion  that,  as  this  bill  of  exchange  was  only  payable 
to  the  payee  or  his  order,  it  was  competent  to  the  defendant,  the 
acceptor,  to  inquire  whether  the  person  under  whom  the  plaintiff 
claims,  were  or  were  not  the  payee. 

Per  Curiam.    Mule  absolute? 

1  See  2  Geo.  II.  c.  25,  §  1. 

»  Esdaile  v.  La  Nauze,  1  Y.  &  C.  394  ;  York  Bank  v.  Asbury,  1  Biss.  230 ;  Lan- 
caster V.  Baltzell,  7  Gill  &  J.  468,  accord. 

See  also  Espy  v.  Cincinnati  Bank,  18  Wall.  604  ;  Dick  v.  Leverich,  11  La.  573  ;  Mc- 
Call  V.  Corning,  3  La.  An.  409 ;  McKleroy  v.  Southern  Bank,  14  La.  An.  458 ;  Third 
Nat.  Bank  v.  Allen,  59  Mo.  310;  Canal  Bank  v.  Albany  Bank,  1  Hill,  287 ;  Merchants' 
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MASTER  AND  Others  v.  MILLER. 
In  the  King's  Bench,  July  1,  1791. 

[Reported  in  4  Term  Reports,  320.] 

The  first  count  in  this  declaration  was  in  the  usual  form,  by  the 
indorsees  of  a  bill  of  exchange  against  the  acceptor:  it  stated  that 
Peel  &  Co.,  on  the  20th  of  March,  1788,  drew  a  bill  for  £974  10s., 
on  the  defendant,  payable  three  months  after  date,  to  Wilkinson  & 
Cooke,  who  indorsed  to  the  plaintiffs.  The  second  count  stated  the 
bill  to  have  been  drawn  on  the  26th  of  March.  There  were  also  four 
other  counts  :  for  money  paid,  laid  out,  and  expended ;  money  lent  and 
advanced;  money  had  and  received;  and  on  an  account  stated.  The 
defendant  pleaded  the  general  issue,  on  the  trial  of  which  a  special 
verdict  was  found. 

It  stated  that  Peel  &  Co.,  on  the  26th  March,  1788,  drew  their  bill  on 
the  defendant,  p.iyable  three  months  after  date  to  Wilkinson  &  Cooke, 
for  £974  10s.,  "  Which  said  bill  of  exchange,  made  by  the  said  Peel  & 
Co.,  as  the  same  hath  been  altered,  accepted,  and  written  upon,  as  here- 
after mentioned,  is  now  produced  and  read  in  evidence  to  the  said 
jurors,  and  is  now  expressed  in  the  words  and  figures  following,  to 
wit :  — 
'-  June  23d.  £974  10s.  Manchester,  March  20,  1788. 

'  Three  months  after  date,  pay  to  the  order  of  Messrs.  Wilkinson 
&  Cooke  £974  10s.  received  as  advised.  Peel,  Yates,  &  Co. 

'  To  Mr.  Chas.  Miller,  C.  M. 
23d  June,  1788.'" 

That  Peel  &  Co.  delivered  the  said  bill  to  Wilkinson  &  Cooke,  which 
the  defendant  afterwards,  and  before  the  alteration  of  the  bill  here- 
inafter mentioned,  accepted.  That  Wilkinson  &  Cooke  afterwards 
indorsed  the  said  bill  to  the  plaintiffs  for  a  valuable  consideration, 
before  that  time  given  and  paid  by  them  to  Wilkinson  &  Cooke  for 
the  same.  That  the  said  bill  of  exchange  at  the  time  of  making 
thereof,  and  at  the  time  of  the  acceptance,  and  when  it  came  to  the 
hands  of  Wilkinson  &  Cooke  as  aforesaid,  bore  date  on  the  26th  day 

Bank  v.  Mclntyre,  2  Sandf .  431 ;  Holt  v.  Ross,  54  N.  Y.  472 ;  Chambers  v.  Union 
Bank,  78  Pa.  205 ;  in  whicli  cases  it  was  held  that  money  paid  under  a  forged  in- 
dorsement might  be  recovered  by  the  drawee  from  an  innocent  holder  for  value,  as 
having  been  paid  under  a  mistake  of  fact.  But  see  Stout  v.  Benoist,  39  Mo.  277, 
cmtra,  and  conf.  Leather  u.  Simpson,  L.  R.  11  Eq.  398;  Hoffman  v.  Milw.  Bank,  12 
WaU.  181 ;  First  Bank  v.  Burkham,  32  Mich.  328  ;  Craig  v.  Sibbett,  16  Pa.  238.  —  Ed. 
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of  March,  1788,  the  day  of  making  the  same.  And  that  after  ^t  so 
came  to  and  whilst  it  remained  in  the  hands  of  Wilkinson  &  Cooke, 
the  said  date  of  the  said  bill,  without  the  authority  or  privity  of  the 
defendant,  was  altered  by  some  person  or  persons  to  the  jurors  afore- 
said unknown  from  the  26th  day  of  March,  1788,  to  the  20th  day  of 
March,  1788.  That  the  words  "  June  2M"  at  the  top  of  the  bill,  were 
there  inserted  to  mark  that  it  would  become  due  and  payable  on  the 
23d  of  June  next  after  the  date  ;  and  that  the  alteration  hereinbefore 
mentioned,  and  the  blot  upon  the  date  of  the  bill  of  exchange,  now 
produced  and  read  in  evidence,  were  on  the  bill  of  exchange  when  it 
was  carried  to  and  came  into  the  hands  and  possession  of  the  plaintiffs. 
That  the  bill  of  exchange  was  on  the  23d  of  June,  and  also  on  the 
28th  of  June,  1788,  presented  to  the  defendant  for  payment ;  on  each 
of  which  days  respectively,  he  refused  to  pay.  The  verdict  also 
stated  that  the  bill  so  produced  to  the  jury  and  read  in  evidence  was 
the  same  bill,  upon  which  the  plaintiffs  declared,  &c. 

This  case  was  argued  in  Hilary  term  last,  by  Wood  for  the  plaintiffs, 
and  Mingay  for  the  defendant ;  and  again  on  this  day  by  Ghambre  for 
the  plaintiffs,  and  Erskine  for  the  defendant. 

For  the  plaintiffs,  it  was  contended  that  they  were  entitled,  notwith- 
standing the  alteration  in  the  bill  of  exchange,  to  recover  according 
to  the  truth  of  the  case,  which  is  set  forth  in  the  second  count  of  the 
declaration,  viz.,  upon  a  bill  dated  the  26th  March,  which  the  special 
verdict  finds  was  in  point  of  fact  accepted  by  the  defendant.  More 
especially  as  it  is  clear  that  the  plaintifis  are  holders  for  a  valuable 
consideration,  and  had  no  concern  whatever  in  the  fraud  that  was 
meditated,  supposing  any  such  appeai-ed.  The  only  ground  of  objec- 
tion which  can  be  suggested  is  upon  the  rule  of  law  relative  to  deeds, 
by  which  they  are  absolutely  avoided,  if  altered  even  by  a  stranger  in 
any  material  part,  and  upon  a  supposed  analogy  between  those  instru- 
ments and  bills  of  exchange.  But,  upon  investigating  the  grounds  on 
which  the  rule  stands  as  applied  to  deeds,  it  will  be  found  altogether 
inapplicable  to  bills ;  and,  if  that  be  shown,  the  objection  founded  on 
the  supposed  analogy  between  them  must  fall  with  it.  The  general 
rule  respecting  deeds  is  laid  down  in  Pigot's  Case,^  where  most  of  the 
authorities  are  collected ;  from  thence  it  appears  that  if  a  deed  be 
altered  in  a  material  point  even  by  a  stranger,  without  the  privity  of 
the  obligee,  it  is  thereby  avoided ;  and  if  the  alteration  be  made  by 
the  obligee,  or  with  his  privity,  even  in  an  immaterial  part,  it  will  also 
avoid  the  deed.  Now  that  is  confined  merely  to  the  case  of  deeds, 
and  does  not  in  the  terms  or  principle  of  it  apply  to  any  other  instru- 

1  11  Co.  27. 
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menfs  not  executed  with  the  same  solemnity.    There  are  many  forms 
requisite  to  the  validity  of  a  deed,  which  were  originally  of  great  im- 
portance to  mark  the  solemnity  and  notoriety  of  the  transaction ;  and 
on  that  account  the  grantees  always  were,  and  still  are,  entitled  to 
many  privileges  over  the  holders  of  other  instruments.     It  was  there- 
fore reasonable  enough  that  the  party,  in  whose  possession  it  was 
lodged,  should,  on  account  of  its  superior  authenticity,  be  bound  to 
preserve  it  entire  with  the  strictest  attention,  and  at  the  peril  of  los- 
ing the  benefit  of  it  in  the  case  of  any  material  alteration  even  by  a 
stranger.     And  that  he  is  the  better  enabled  to  do  from  the  nature  of 
the  instrument  itself,  which  not  being  of  a  negotiable  nature  is  not 
likely  to  meet  with  any  mutilation,  unless  through  the  fraud  or  negli- 
gence of  the  owner  ;  whereas,  bills  of  exchange  are  negotiable  instru- 
ments, and  are  perpetually  liable  to  accidents  in  the  course  of  changing 
hands,  from  the  inadvertence  of  those  by  whom  they  are  negotiated, 
without  any  possibility  of  their  being  discovered  by  innocent  indor- 
'Bees,  who  are  ignorant  of    the  form  in  which  they  were  originally 
drawn  or  accepted.     And  the  present  is  a  strong  instance  of  that ; 
for  the  plaintiffs  cannot  be  said  to  be  guilty  of  negligence  in  not  in- 
quiring how  the  blot  came  on  the  bill,  which  mere  accident  might 
have  occasioned.     That  the  same  reasons  upon  which  the  decisions 
of  the  courts  upon  deeds  have  been  grounded  will  not  support  such 
judgments  upon  bills,  will  best  appear  by  referring  to  the  authorities 
themselves.     When  a  deed  is  pleaded,  there  must  be  a  profert  in 
curiam,  unless  as  in  Read  v.  Brookman  ^  it  be  lost  or  destroyed  by 
accident,  which  must  however  be  stated  in  the  pleadings.    The  reason 
of  which  is  that  anciently  the  deed  was  actually  brought  into  court 
for  the  purpose  of  inspection  ;  and  if,  as  is  said  in  10  Co.  92,  b,  the 
judges  found  that  it  had  been  rased  or  interlined  in  any  material  part, 
they  adjudged  it  to  be  void.     Now,  as  that  was  the  reason  why  a  deed 
was  required  to  be  pleaded  with  a  profert,  and  as  it  never  was  neces- 
sary to  make  a  profert  of  a  bill  of  exchange  in  pleading,  it  furnishes 
a  strong  argument  that  the  reason  applied  solely  to  the  case  of  deeds. 
So  deeds  in  which  were  erasures  were  held  void,  because  they  ap- 
peared on  the  face  of  them  to  be  suspicious.     13  Vin.  Abr.  tit.  Fails, 
87,  38;  Bro.  Abr.  Paits,  pi.  11,  referring  to  44  Ed.  3,  42.     Nor  could 
the  supposition  of  fraud  have  been  the  ground  on  which  that  rule  was 
founded  with  respect  to  deeds ;  for  in  Moor,  35,  pi.  116,  a  deed  which 
had  been  raised  was  held  void,  although  the  party  himself  who  made 
it  had  made  the  erasure,  which  was  permitting  a  party  to  avail  him- 
self of  his  own  fraud.    But  it  is  impossible  to  contend  that  the  rule 

1  3  T.  R.  151. 
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can  be  carried  to  the  same  extent  as  to  bills ;  nor  is  it  denied  but  that, 
if  the  blot  here  had  been  made  by  the  acceptor  himself,  he  would  still 
have  been  bound.  In  Keilw.  162,  it  is  said  that,  if  A.  be  bound  to  B. 
in  £20  and  B.  rase  out  £10,  all  the  bond  is  void,  although  it  is  for  the 
advantage  of  the  obligor ;  and  even  where  an  alteration  in  a  deed  was 
made  by  the  consent  of  both  the  parties,  still  it  was  held  to  avoid 
it.  2  Rol.  Abr.  29,  letter  U,  pi.  5.  [Loed  Kenton  observed  that 
there  had  been  decisions  to  the  contrary  since.]  Fraud  could  not  be 
the  principle  on  which  those  cases  were  determined  ;  whereas,  it  is  the 
only  principle  on  which  the  rule  contended  for  can  be  held  to  extend 
to  bills  of  exchange,  but  which  is  rebutted  in  the  present  case  by  the 
facts  found  in  the  special  verdict.  According  to  the  same  strictness, 
where  a  mere  mistake  was  corrected  in  a  deed,  and  not  known  by 
whom,  it  was  held  to  avoid  it.  2  Rol.  Abr.  29,  pi.  6.  And  it  does 
not  abate  the  force  of  the  argument  that  the  law  is  relaxed  in  these 
respects  even  as  to  deeds,  for  the  question  still  remains  whether  at 
any  time  bills  of  exchange  were  construed  with  the  same  rigor  as 
deeds.  The  principle  upon  which  all  these  cases  relative  to  deeds  was 
founded  was  that  nothing  could  work  any  alteration  in  a  deed,  except 
another  deed  of  equal  authenticity.  And,  as  the  party  who  had  pos- 
session of  the  deed  was  bound  to  keep  it  securely,  it  might  well  be 
presumed  that  any  material  alteration  even  by  a  stranger  was  with  his 
connivance,  or  at  least  through  his  culpable  neglect.  In  many  of  the 
cases  upon  the  alteration  of  deeds,  the  form  of  the  issue  has  weighed 
with  the  court ;  as  in  1  Rol.  Rep.  40  [which  is  also  cited  in  Pigot's  Case, 
11  Co.  27],  and  Michael  v.  Scockwith,^  in  both  which  cases  the  altera- 
tion was  after  plea  pleaded  ;  and  on  that  ground  the  court  held  it  was 
still  to  be  considered  as  the  deed  of  the  party  on  non  est  factum.  Now 
the  form  of  the  issue  in  actions  upon  deeds  and  those  upon  bills  is 
very  different ;  in  the  one  case,  the  issue  simply  is  whether  it  is  the  deed 
of  the  party  which  goes  to  the  time  of  the  plea  pleaded,  as  appears 
from  the  case  before  cited,  and  from  5  Co.  119  b,  &  Dy.  59 ;  but  here 
the  issue  is  whether  the  defendant  promised  at  the  time  of  the  accept- 
ance to  pay  the  contents.  The  form  of  the  issue  is  upon  his  promise, 
arising ,  by  implication  of  law  from  the  act  of  acceptance,  which  is 
found  as  a  fact  by  the  special  verdict  agreeable  to  the  bill  declared 
on  in  the  second  count.  And  in  no  instance,  where  an  agreement  is 
proved  merely  as  evidence  of  a  promise,  is  fhe  party  precluded  from 
showing  the  truth .  of  the  case.  Not  only  therefore  the  forms  of 
pleading  are  different  in  the  two  cases ;  but  the  decisions  which  have 
been  made  upon  deeds  from  whence  the  rule  contended  for  as  to 

1  Cro.  El.  120. 
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erasures  and  alterations  is  extracted  are  altogether  inapplicable  to 
bills.  The  reasons  for  such  rigorous  strictness  in  the  one  case  do  not 
exist  in  the  other.  On  the  contrary,  all  the  cases  upon  bills  have  pro- 
ceeded upon  the  most  liberal  and  equitable  principles  with  respect  to 
innocent  holders  for  a  valuable  consideration.  The  case  of  Minet  v. 
Gibson  goes  much  further  than  the  present ;  fpr  there  this  court,  and 
afterwards  the  House  of  Lords,  held  that  it  was  competent  to  inquire 
into  circumstances  extraneous  to  the  bill,  in  order  to  arrive  at  the  truth 
of  the  transaction  between  the  parties,  although  such  circumstances 
operated  to  establish  a  different  contract  from  that  which  appeared 
upon  the  face  of  the  bill  itself.  Whereas,  the  evidence  given  in  this 
case,  and  the  facts  found  by  the  special  verdict,  are  in  order  to  show 
what  the  bill  really  was  ;  which  it  is  competent  for  these  parties  to  do 
against  whom  no  fraud  can  be  imputed,  if  any  exist.  If  the  blot  had 
fallen  on  the  paper  by  mere  accident,  it  cannot  be  pretended  that  it 
would  have  avoided  the  bill ;  and  no7i  constat  upon  this  finding  that  it 
did  not  so  happen.  Even  if  felony  were  committed  by  a  third  person, 
through  whose  hands  the  bill  passed,  although  that  party  could  not 
recover  upon  it  himself,  yet  his  crime  shall  not  affect  an  innocent 
party,  to  whom  the  bill  is  indorsed  or  delivered  for  a  valuable  con- 
sideration. In  Miller  v.  Race,  where  a  bank-note  had  been  stolen,  and 
afterwards  passed  bona  fide  to  the  plaintiff,  it  was  held  that  he  might 
recover  it  in  trover  against  the  person  who  had  stopped  it  for  the  real 
owner.  And  the  same  point  was  held  in  Peacock  v.  Rhodes,  where 
the  bill  was  payable  to  order.  Again,  in  Price  v.  Neale,  it  was  held 
that  an  acceptor,  who  had  paid  a  forged  bill  to  an  innocent  indorsee, 
could  not  recover  back  the  money  from  him.  Now,  if  it  be  no  answer 
to  an  action  upon  a  bill  against  the  acceptor,  to  show  that  it  was  a 
forgery  in  its  original  making,  by  a  third  person's  having  feigned  the 
handwriting  of  the  drawer,  still  less  ought  any  subsequent  attempt  at 
forgery,  even  if  that  had  been  found  which  is  not  to  weigh  against  an 
innocent  holder.  But  it  would  have  been  impossible  to  have  recovered 
in  any  of  these  cases,  if  the  deed  had  been  forged  in  any  respect  even 
by  strangers  to  it,  which  shows  that  these  several  instruments  cannot 
be  governed  by  the  same  rules.  And  so  little  have  the  forms  of  bills 
of  exchange  and  notes  been  observed,  when  put  in  opposition  to  the 
truth  of  the  transaction,  that  in  Russell  v.  Langstaffe  the  court  held,  in 
order  to  get  at  the  justicfe  of  the  case,  that  a  person  who  had  indorsed 
his  name  on  blank  checks  which  he  had  intrusted  to  another  was 
liable  to  an  indorsee  for  the  sums  for  which  the  notes  were  afterwards 
drawn  ;  and  yet  the  form  of  pleading  supposes  the  note  to  have  been  a 
perfect  instrument,  and  drawn  before  the  indorsement.  But  the  case 
which  is  most  immediately  in  point  to  the  present  is  that  of  Price  v. 
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Shute.*  Thye  a  bill  was  drawn  payable  to  the  1st  of  January :  the  per- 
son upon  whom  it  was  drawn  accepted  it  to  be  paid  the  1st  of  March ; 
the  holder  upon  the  bills  being  brought  back  to  him,  perceiving  this 
enlarged  acceptance,  struck  out  the  1st  of  March,  and  put  in  the  1st  of 
January ;  and  then  sent  the  bill  to  be  paid,  which  the  acceptor  refused. 
Whereupon,  the  payee  struck  out  the  1st  of  January,  and  put  in  the 
1st  of  March  again.  And  in  an  action  brought  on  this  bill  the  ques- 
tion was,  whether  these  alterations  did  not  destroy  it.  And  it  was 
ruled  they  did  not.  This  case  thei-efore  has  settled  the  doubt ;  and 
having  never  been  impeached,  but  ou  the  contrary  recognized,  as  far 
as  general  opinion  goes,  by  having  been  inserted  in  every  subsequent 
treatise  upon  the  subject,  it  seems  to  have  been  acted  on  ever  since. 
And  it  would  be  highly  mischievous  if  the  law  were  otherwise ;  for 
however  negligent  the  owner  of  a  deed  may  be  supposed  to  be,  who 
lets  it  out  of  his  possession,  the  holder  of  a  bill  of  exchange  is  by  the 
ordinary  course  of  such  transactions  obliged  to  trust  it  even  in  the 
hands  of  those  whose  interest  it  is  to  avail  themselves  of  this  sort  of 
objection.  For  it  is  most  usual  for  the  bill  to  be  left  for  acceptance, 
and  afterwards  for  payment  in  the  hands  of  the  acceptor,  who  may  be 
tempted  to  put  such  a  blot  on  the  date  as  may  not  be  observed  at  the 
time,  through  the  confidence  of  the  parties.  But,  even  if  the  altera- 
tion should  be  considered  as  having  destroyed  the  bill,  why  may  not 
evidence  be  given  of  its  contents  upon  the  same  principle  as  governed 
the  case  of  Read  v.  Brookman,''  where  it  was  held  that  pleading  that 
a  deed  is  lost  by  time  and  accident  supersedes  the  necessity  of  a 
profert.  But  at  any  rate  the  plaintiffs  are  entitled  to  recover  on  the 
general  counts  for  money  paid,  and  money  had  and  received,  on  the 
authority  of  Tatlock  v.  Harris ;  *  for  though  it  is  not  expressly  stated 
that  so  much  money  was  received  by  the  defendant,  yet  that  is  a  neces- 
sary inference  from  the  fact  of  acceptance  which  is  found. 

For  the  defendant,  it  was  contended  that  the  broad  principle  of  law 
was,  that  any  alteration  of  a  written  instrument  in  a  material  part 
thereof  avoided  such  instrument ;  and  that  the  rule  was  not  merely 
confined  to  deeds,  though  it  happened  that  the  illustration  of  it  was  to 
be  found  among  the  old  cases  upon  deeds  only,  because  formerly  most 
written  undertakings  and  obligations  were  in  that  form.  This  principle 
of  law  was  founded  in  sound  sense ;  it  was  calculated  to  prevent 
fraud,  and  deter  men  from  tampering  with  written  securities  ;  and  it 
would  be  directly  repugnant  to  the  policy  of  such  a  law  to  permit  the 
holder  of  a  bill  to  attempt  a  fraud  of  this  kind  with  impunity,  which 
would  be  the  case  if,  after  being  detected  in  the  attempt,  he  were  not 

1  2  MoU.  c.  10,  f.  28.  2  3  T.  E.  151.  s  3  T.  E.  174. 
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to  be  in  a  worse  situation  than  he  was  before.  If  any  difference  were 
to  be  made  between  bills  of  exchange  and  deeds,  it  should  rather  be 
to  enforce  the  rule  with  greater  strictness  as  to  the  former ;  for  it 
would  be  strange  that,  because  they  were  more  open  to  fraud  from  the 
circumstance  of  passing  through  many  hands,  the  law  should  relax  and 
open  a  wider  door  to  it  than  in  the  case  of  deeds,  where  fraud  was  not 
80  likely  to  be  practised.  The  principle  laid  down  in  Pigot's  Case  is 
not  disputed,  as  applied  to  deeds.  But  the  first  answer  attempted  to 
be  given  is  that  the  rule  as  to  deeds  is  sui  generis,  and  does  not 
extend  to  other  instruments  of  an  inferior  nature,  because  it  arises 
from  the  solemn  sanction  attending  the  execution  of  instruments  under 
seal.  As  to  this,  it  is  sufficient  to  say  that  no  such  reason  is  suggested 
in  any  of  the  books ;  but  the  rule  stands  upon  the  broad  ground  of 
policy,  which  applies  at  least  as  strongly  to  bills  as  to  deeds,  for  the 
reason  above  given.  Then  it  is  said  that  there  is  a  material  distinction 
between  the  several  issues  in  the  two  oases.  But  the  difference  is 
more  in  words  than  in  sense :  the  substance  of  the  issue  in  both  cases 
is  whether  in  point  of  law  the  party  be  liable  to  answer  upon  the 
instrument  declared  on ;  and  therefore  any  matter  which  either 
avoids  it  ab  initio,  or  goes  in  discharge  of  it,  may  be  shown  as  much 
in  the  one  case  as  in  the  other.  Upon  non  est  factum,  the  question  is 
whether  in  law  the  deed  produced  in  evidence  be  the  deed  of  the 
party ;  so  on  non  assumpsit  the  question  is  whether  the  bill  given  in 
evidence  be  in  point  of  law  the  bill  accepted  by  the  defendant,  be- 
cause the  promise  only  arises  by  implication  of  law  upon  proof  of  the 
acceptance  of  the  identical  bill  accepted,  and  given  in  evidence.  Now, 
neither  of  the  counts  in  the  declaration  was  proved  by  the  facts  found. 
For,  in  the  first  count,  the  bill  is  dated  the  20th  of  March ;  but,  as 
there  is  no  evidence  of  the  defendant's  having  accepted  such  a  bill,  of 
course  the  plaintiffs  are  not  entitled  to  recover  on  that  count.  Neither 
can  they  recover  on  the  second ;  because,  though  it  is  found  that  he 
accepted  a  bill  d.ated  the  26th  of  March,  as  there  stated,  yet  inasmuch 
as  the  bill  stated  to  have  been  produced  in  evidence  to  the  jury  is 
dated  the  20th,  of  course  the  evidence  did  not  support  the  count. 
With  respect  to  the  cases  cited  of  bills  of  exchange  having  been 
always  construed  by  the  most  liberal  principles,  and  particularly  in 
the  case  of  Minet  v.  Gibson,  the  same  answer  may  be  given  to  all  of 
them,  which  is  that,  so  far  from  the  original  contracts  having  been 
attempted  to  be  altered,  all  those  actions  were  brought  in  order  to 
enforce  the  observance  of  them  in  their  genuine  meaning  against  the 
party,  who,  in  the  latter  case  particularly,  endeavored  by  a  trick  to 
evade  the  contract.  Whereas,  here  the  contract  has  been  substantially 
altered  by  the  parties  who  endeavor  to  enforce  it,  or  at  least  by  those 
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whom  they  represent,  and  from  whom  they  derive  title.  Then  the 
case  in  MoUoy  of  Price  v.  Shute  is  chiefly  relied  on  by  the  plaintiffs, 
to  which  several  answers  may  be  given.  First,  the  authenticity  of  it 
may  be  questioned  ;  for  it  is  not  to  be  found  in  any  reports,  although 
there  are  several  contemporaneous  reporters  of  that  period.  In  the 
ne.xt  place,  the  bill,  as  originally  drawn,  was  not  altered  upon  the  face 
of  it ;  and  therefore,  as  against  all  other  persons  at  least  than  tne  ac- 
ceptor, it  might  still  be  enforced.  But  principally  it  does  not  appear 
but  that  the  action  was  brought  against  the  drawer,  who,  as  the  acceptor 
had  not  accepted  it  according  to  the  tenor  of  the  bill,  was  clearly 
liable  ;  as  the  payee  was  not  bound  to  abide  by  the  enlarged  accept- 
ance, but  might  consider  it  as  no  acceptance  at  alL  Then,  if  this  bill 
be  void  for  this  fraud,  no  evidence  could  be  given  to  prove  its  con- 
tents, as  in  the  case  of  a  deed  lost,  because  in  that  there  is  no  fraud. 
But,  even  if  any  other  evidence  might  have  been  given,  it  is  sufficient 
to  say  that  in  this  case  there  was  none.  And  as  to  the  common  counts, 
if  the  general  principle  of  law  contended  for  applies  to  bills  of  ex- 
change, it  will  prevent  the  plaintiffs  from  recovering  in  any  other 
shape.  Besides  which,  it  is  not  stated  that  the  defendant  has  received 
any  consideration,  upon  which  ground  the  case  of  Tatlock  v.  Harris 
was  decided. 

In  reply,  it  was  urged  that  the  issue  was  not  whether  the  defendant 
had  accepted  this  bill  in  the  state  in  which  it  was  shown  to  the  jury, 
but  whether  he  had  promised  to  pay  in  consequence  of  having  accepted 
a  bill  dated  the  26th  March,  drawn  by,  &c. ;  and,  those  facts  being 
found,  the  promise  necessarily  arises.  It  is  said  that  the  policy  of 
the  law  will  extend  the  same  rule  to  the  avoidance  of  bills  of  exchange, 
which  have  been  altered,  as  to  deeds ;  because  there  is  even  greater 
reason  to  guard  against  fraudulent  alterations  in  the  former  than  in 
the  latter  case.  To  which  it  may  be  answered  that  the  foundation  of 
the  rule  fails  in  this  case  ;  for  no  fraud  is  found,  and  none  can  be  pre- 
sumed ;  and  it  is  admitted  that,  if  the  blot  had  been  made  by  accident, 
it  would  not  have  avoided  the  bill,  and  nothing  is  stated  to  show  that 
it  was  not  done  by  accident.  Besides,  the  policy  of  the  law  is  equally 
urgent  in  favor  of  the  plaintiffs,  it  being  equally  politic  to  compel  a 
performance  of  honest  engagements.  Here  the  defendant  is  only  re- 
quired to  do  that  which  in  fact  and  in  law  he  has  promised  to  do ; 
and,  if  he  be  not  liable  on  this  contract,  he  will  be  protected  in  with- 
holding payment  of  that  money  which  he  has  received,  and  which  by 
the  nature  of  his  engagement  he  undertook  to  repay.  No  answer  has 
been  given  to  the  case  cited  from  Molloy ;  for,  though  the  case  is  not 
reported  in  any  other  book,  it  bears  every  mark  of  authenticity,  by 
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noting  the  names  of  the  parties,  the  court  in  which  it  was  determined, 
and  the  time  of  the  decision ;  and  it  has  been  adopted  by  subsequent 
writers  on  the  same  subject.  Again,  the  alteration  there  was  full  as 
important  as  this,  for  it  equally  tended  to  accelerate  the  day  of  pay- 
ment ;  and,  lastly,  it  is  not  denied  but  that  the  action  might  have  been 
maintained  on  the  bill  against  any  other  person  than  the  acceptor, 
which  is  an  admission  that  the  policy  of  the  law  does  not  attach  so  as 
to  avoid  such  instruments  upon  any  alteration,  for  otherwise  it  would 
have  avoided  the  bill  against  all  parties. 

LoED  KJENTOK,  C.  J.  The  question  is  not  whether  or  not  another 
action  may  not  be  framed  to  give  the  plaintiflfs  some  remedy,  but 
whether  this  action  can  be  sustained  by  these  parties  on  this  instru- 
ment. For  the  instrument  is  the  only  mean  by  which  they  can  derive 
a  right  of  action.  The  right  of  action,  which  subsisted  in  favor  of 
Wilkinson  &  Cooke,  could  not  be  transferred  to  the  plaintiffs  in  any 
other  mode  than  this,  inasmuch  as  a  chose  in  action  is  not  assignable  at 
law.  No  case,  it  is  true,  has  been  cited  either  on  one  side  or  the  other  ex- 
cept that  in  Molloy,  of  which  I  shall  take  notice  liereafter,  that  decides 
the  question  before  us  in  the  identical  case  of  a  bill  of  exchange. 
But  cases  and  principles  have  been  cited  at  the  bar,  which,  in  point  of 
law  as  well  as  policy,  ought  to  be  applied  to  this  case.  That  the  altera- 
tion in  this  instrument  would  have  avoided  it,  if  it  had  been  a  deed, 
no  person  can  doubt.  And  why  in  point  of  policy  would  it  have  had 
that  effect  in  a  deed  ?  Because  no  man  shall  be  permitted  to  take  the 
chance  of  committing  a  fraud,  without  running  any  risk  of  losing  by  the 
event  when  it  is  detected.  At  the  time  when  the  cases  cited  of  deeds 
were  determined,  forgery  was  only  a  misdemeanor :  now  the  punish- 
ment of  the  law  might  well  have  been  considered  as  too  little,  unless 
the  deed  also  were  avoided  ;  and,  therefore,  the  penalty  for  committing 
such  an  offence  was  compounded  of  those  two  circumstances,  the  pun- 
ishment for  the  misdemeanor  and  the  avoidance  of  the  deed.  And 
though  the  punishment  has  been  since  increased,  the  principle  still 
remains  the  same.  I  lay  out  of  my  consideration  all  the  cases  where 
the  alteration  was  made  by  accident;  for  here  it  is  stated  that  this 
alteration  was  made  while  the  bill  was  in  the  possession  of  Wilkinson 
&  Cooke,  who  were  then  entitled  to  the  amount  of  it,  and  from  whom 
the  plaintiffs  derive  title,  and  it  was  for  their  advantage  (whether  more 
or  less  is  immaterial  here)  to  accelerate  the  day  of  payment,  which  in 
this  commercial  country  is  of  the  utmost  importance.  The  cases  citedj 
which  were  all  of  deeds,  were  decisions  which  applied  to  and  embraced 
the  simplicity  of  all  the  transactions  at  that  time ;  for  at  that  time 
almost  all  written  engagements  were  by  deeds  only.  Therefore,  those 
decisions  which  were  indeed  confined  to  deed  applied  to  the  then 
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state  of  affairs ;  but  they  establish  this  principle,  that  all  written  in- 
struments which  were  altered  or  erased  should  be  thereby  avoided. 
Then  let  us  see  whether  the  policy  of  the  law,  and  some  later  cases, 
do  not  extend  this  doctrine  farther  than  to  the  case  of  deeds.  It  is  of 
the  greatest  importance  that  these  instruments,  which  are  circulated 
throughout  Europe,  should  be  kept  with  the  utmost  purity,  and  that  the 
sanctions  to  preserve  them  from  fraud  should  not  be  lessened.  It  was 
doubted  so  lately  as  in  the  reign  of  George  the  First,  in  Ward's  Case,^ 
whether  forgery  could  be  committed  in  any  instrument  less  than  a  deed, 
or  other  instrument  of  the  like  authentic  nature  ;  and  it  might  equally 
have  been  decided  there  that,  as  none  of  the  preceding  determinations 
extended  to  that  case,  the  policy  of  the  law  should  not  be  extended  to 
it.  But  it  was  there  held  that  the  principle  extended  to  other  instru- 
ments as  well  as  to  deeds ;  and  that  the  law  went  as  far  as  the  policy. 
It  is  on  the  same  reasoning  that  I  have  formed  my  opinion  in  the  pres- 
ent case.  The  case  cited  from  Molloy  indeed  at  first  made  a  different 
impression  on  -my  mind  ;  but,  on  looking  over  it  with  great  attention, 
I  think  it  is  not  applicable  to  this  case.  No  alteration  was  there  made 
on  the  bill  itself ;  but  the  party  to  whom  it  was  directed  accepted  it 
as  payable  at  a  different  time,  and  afterwards  the  payee  struck  out  the 
enlarged  acceptance ;  and,  on  the  acceptor  refusing  to  pay,  it  is  said 
that  an  action  was  maintained  on  the  bill.  But  it  does  not  say  against 
whom  the  action  was  brought ;  and  it  could  not  have  been  brought 
against  the  acceptor,  whose  acceptance  was  struck  out  by  the  party 
himself  who  brought  the  action.  Taking  that  case  in  the  words  of  it, 
"  that  the  alterations  did  not  destroy  the  bill,"  it  does  not  affect  this 
case  :  not  an  iota  of  the  bill  itself  was  altered ;  but,  on  the  person  to 
whom  the  bill  was  directed  refusing  to  accept  the  bill  as  it  was  origi- 
nally drawn,  the  holder  resorted  to  the  drawer.  Then  it  was  contended 
that  no  fraud  was  intended  in  this  case,  —  at  least,  that  none  is  found  ; 
but  I  think  that  if  it  had  been  done  by  accident,  that  should  have 
been  found  to  excuse  the  party,  as  in  one  of  the  cases,  where  the  seal 
of  the  deed  was  torn  off  by  an  infant.  With  respect  to  the  argument 
drawn  from  the  form  of  the  plea,  it  goes  the  length  of  saying  that  a 
defendant  is  liable,  on  non  assumpsit,  if  at  any  time  he  has  made  a 
promise,  notwithstanding  a  subsequent  payment ;  but  the  question  is 
whether  or  not  the  defendant  promised  in  the  form  stated  in  the 
declaration,  and  the  substance  of  that  plea  is  that,  according  to  that 
form,  he  is  not  bound  by  law  to  pay.  On  the  whole,  therefore,  I  am 
of  opinion  that  this  falsification  of  the  instrument  has  avoided  it ;  and 
that,  whatever  other  remedy  the  plaintiffs  may  have,  they  cannot  re- 
cover on  this  bill  of  exchange. 

1  2  Str.  747,  and  2  Lord  Baym.  1461. 
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AsHHUEST,  J.  It  seems  admitted  that,  if  this  had  been  a  deed,  the 
alteration  would  have  vitiated  it.  Now  I  cannot  see  any  reason  why  the 
principle  on  which  a  deed  would  have  been  avoided  should  not  extend 
to  the  case  of  a  bill  of  exchange.  All  written  contracts,  whether  by 
deed  or  not,  are  intended  to  be  standing  evidence  against  the  parties 
entering  into  them.  There  is  no  magic  in  parchment  or  in  wax. 
And  a  bill  of  exchange,  though  not  a  deed,  is  evidence  of  a  contract 
as  much  as  a  deed  ;  and  the  principle  to  be  extracted  from  the  cases 
cited  is  that  any  alteration  avoids  the  contract.  If  indeed  the  plain- 
tiffs, who  are  innocent  holders  of  this  bill,  have  been  defrauded  of 
their  money,  they  may  recover  it  back  in  another  form  of  action ;  but 
I  think  they  cannot  recover  upon  this  instrument,  which  I  consider  to 
be  a  nullity.  It  is  found  by  the  verdict  that  the  alteration  wus  made 
while  the  bill  was  in  the  possession  of  Wilkinson  &  Cooke ;  and  it 
certainly  was  for  their  advantage,  because  it  accelerated  the  day  of 
payment.  Now,  upon  these  facts,  the  jury  would  perhaps  have  been 
warranted  in  finding  that  the  alteration  was  made  by  them ;  at  all 
events,  it  was  their  business  to  preserve  the  bill  without  any  alteration. 
If  Wilkinson  &  Cooke  had  brought  this  action,  they  clearly  could  not 
have  recovered,  because  they  must  suffer  for  any  alteration  of  the  bill 
while  it  was  in  their  custody;  then,  if  the  objection  would  have  pre- 
vailed in  an  action  brought  by  them,  it  must  also  hold  with  regard  to 
the  plaintiffs  who  derive  title  under  them.  For,  wherever  a  party 
takes  a  bill  under  such  suspicious  circumstances  appearing  on  the  face 
of  it,  it  is  his  duty  to  inquire  how  the  alteration  was  made  :,he  takes 
it  at  his  risk,  and  must  take  it  subject  to  the  same  objection  as  lay 
against  the  party  from  whom  he  received  it.  Upon  the  whole,  there 
seems  to  be  no  difference  between  deeds  and  bills  of  exchange  in  this 
respect  in  favor  of  the  latter  ;  but,  on  the  contrary,  if  there  be  any 
difference,  the  objection  ought  to  prevail  with  greater  force  in  the 
latter  than  in  the  former  ;  for  it  is  more  particularly  necessary  that 
bills  of  exchange  which  are  daily  circulated  from  hand  to  hand  should 
be  preserved  with  greater  purity  than  deeds,  which  do  not  pass  in  cir- 
culation. It  would  be  extremely  dangerous  to  permit  the  party  to 
recover  on  a  bill  as  it  was  originally  drawn,  after  an  attempt  to  commit 
a  fraud,  by  accelerating  the  time  of  payment.  For  these  reasons, 
therefore,  I  concur  in  opinion  with  my  Lord. 

Geosb,  J.^  The  only  question  in  this  case  is  whether  there  appears 
on  the  face  of  this  special  vei-dict  a  right  of  action  in  the  plaintiffs  on 

1  Mr.  Justice  Buller  thought  that  the  plaintiff  was  entitled  to  judgment  in  tlie 
second  count,  and  also  upon  the  counts  for  money  paid,  and  money  had  and  received. 
His  opinion,  which  has  not  met  with  favor,  has  been  omitted  on  account  of  its  great 
length.  —  Ed. 
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any  of  the  counts.  The  first  count  is  on  a  bill  of  exchange  dated  the 
20th  of  March  ;  but,  there  being  no  proof  of  any  bill  of  that  date,  there 
is  clearly  an  end  of  that  count.  The  second  is  on  a  bill  dated  the  26th 
of  March  ;  but  the  defendant  objects  to  the  plaintiffs'  recovering  on 
this  count  also,  because,  the  bill  having  been  altered  while  it  was  in  the 
hands  of  Wilkinson  &  Cooke,  it  is  not  the  same  bill  as  that  which  was 
accepted ;  and  that  is  the  true  and  only  question  in  the  cause.  My 
idea  is  that  the  plaintiffs'  right  of  action,  as  stated  in  this  count,  can^ 
not  be  maintained  at  common  law,  but  is  supported  only  on  the  custom 
of  merchants,  which  permits  these  particular  choses  in  action  to  be 
transferred  from  one  person  to  another.  The  plaintiffs  as  indorsees, 
in  order  to  recover  on  this  bill,  must  prove  the  acceptance  by  the 
defendant,  the  indorsement  from  Wilkinson  &  Cooke  to  them,  and  that 
this  was  the  bill  which  was  presented  when  it  became  due.  Now,  has 
all  this  been  proved  ?  The  bill  was  drawn  on  the  26th  of  March, 
payable  at  three  months'  date ;  the  defendant's  •  engagement  by  his 
acceptance  was  that  it  should  be  paid  when  it  became  due,  according 
to  that  date;  but  afterwards  the  date  was  altered.  The  date  I  con- 
sider as  a  very  material  part  of  the  bill,  and  by  the  alteration  the  time 
of  payment  is  accelerated  several  days.  According  to  that  alteration, 
the  payment  was  demanded  on  the  23d  of  June,  which  shows  that  the 
plaintiffs  considered  yi  as  a  bill  drawn  the  20th  of  March  :  then  the  bill 
which  was  produced  in  evidence  to  the  jury  was  not  the  same  bill 
which  was  drawn  by  Peel  &  Co.  and  accepted  by  the  defendant ;  and 
here  the  cases  which  were  cited  at  the  bar  apply.  Piggot's  is  the 
leading  case :  from  that  I  collect  that  when  a  deed  is  erased  whereby 
it  becomes  void,  the  obligor  may  plead  non  est  factum,  and  give  the 
matter  in  evidence,  because  at  the  time  of  plea  pleaded  it  was  not  his 
deed  ;  and,  2dly,  that  when  a  deed  is  altered  in  a  material  point  by 
himself,  or  even  by  a  stranger,  the  deed  thereby  becomes  void.  Now 
the  effect  of  that  determination  is  that  a  material  alteration  in  a  deed 
causes  it  no  longer  to  be  the  same  deed.  Such  is  the  law  respecting 
deeds ;  but  it  is  said  that  that  law  does  not  extend  to  the  case  of  a  bill 
of  exchange :  whether  it  do  or  not  must  depend  on  the  principle  on 
which  this  law  is  founded.  The  policy  of  the  law  has  been  already 
stated  ;  viz.,  that  a  man  shall  not  take  the  chance  of  committing  a  fraud, 
and,  when  that  fraud  is  detected,  recover  on  the  instrument  as  it  was 
originally  made.  In  such  a  case,  the  law  intei-venes,  and  says  that 
the  deed  thus  altered  no  longer  continues  the  same  deed,  and  that  no 
person  can  maintain  an  action  upon  it.  In  reading  that  and  the  other 
cases  cited,  I  observe  that  it  is  nowhere  said  that  the  deed  is  void 
merely  because  it  is  the  case  of  a  deed,  but  because  it  is  not  the  same 
deed.    A  deed  is  nothing  more  than  an  instrument  or  agreement  under 
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seal ;  and  the  principle  of  those  cases  is  that  any  alteration  in  a  mate- 
rial part  of  any  instrument  or  agreement  avoids  it,  because  it  thereby 
ceases  to  be  the  same  instrument.  And  this  principle  is  founded  on 
great  good  sense,  because  it  tends  to  prevent  the  party  in  whose  favor 
it  is  made  from  attempting  to  make  any  alteration  in  it.  This  princi- 
ple, too,  appears  to  me  as  applicable  to  one  kind  of  instrument  as  to 
another.  But  it  has  been  contended  that  there  is  a  difference  between 
an  alteration  of  bills  of  exchange  and  deeds  ;  but  I  think  that  the 
reason  of  the  rule  affects  the  former  more  strongly,  and  the  alteration 
of  them  should  be  more  penal  than  in  the  latter  case.  Supposing  a 
bill  of  exchange  were  drawn  for  £100,  and  after  acceptance  the  sum 
was  altered  to  £1000 :  it  is  not  pretended  that  the  acceptor  shall  be 
liable  to  pay  the  £1000 ;  and  I  say  that  he  cannot  be  compelled  to  pay 
the  £100,  according  to  his  acceptance  of  the  bill,  because  it  is  not  the 
same  bill.  So,  if  the  name  of  the  payee  had  been  altered,  it  would  not 
have  continued  the  same  bill.  And  the  alteration  in  every  respect 
prevents  the  instrument's  continuing  the  same,  as  well  when  applied  to 
a  bill  as  to  a  deed.  It  was  said  that  Piggot's  Case  only  shows  to  what 
time  the  issue  relates  ;  but  it  goes  further,  and  shows  that,  if  the  instru- 
ment be  altered  at  any  time  before  plea  pleaded,  it  becomes  void.  It  is 
true  the  court  will  inquire  to  what  time  the  issue  relates  in  both  cases. 
Then  to  what  time  does  the  issue  relate  here  ?  »The  plaintiffs  in  this 
case  undertook  to  prove  every  thing  that  would  support  the  assumpsit 
in  law,  otherwise  the  assumpsit  did  not  arise.  It  was  incumbent  on 
them  to  prove  that,  before  the  action  was  brought,  this  identical  bill 
which  was  produced  in  evidence  to  the  jury  was  accepted  by  the 
defendant,  presented,  and  refused  ;  but,  if  the  bill  which  was  accepted 
by  the  defendant  were  altered  before  it  was  presented  for  payment, 
then  that  identical  bill  which  was  accepted  by  the  defendant  was  not 
presented  for  payment :  the  defendant's  refusal  was  a  refusal  to  pay 
another  instrument ;  and,  therefore,  the  plaintiffs  failed  in  prov- 
ing a  necessary  averment  in  their  declaration.  If  the  bill  had 
been  presented  and  refused  payment,  and  it  had  been  altered  after 
the  action  was  brought,  then  it  might  have  been  like  the  case  men- 
tioned at  the  bar.  It  was  contended  at  the  bar  that  the  inquiry 
before  a  jury  in  an  action  like  the  present  should  be  whether  or 
not  the  defendant  promised  to  pay  the  bill  at  the  time  of  his  ac- 
ceptance ;  but,  granting  that  he  did  so  promise,  that  alone  will  not 
make  him  liable  unless  that  same  bill  were  afterwards  presented  to 
him.  I  will  not  repeat  the  observations  which  have  been  already 
made  by  my  Lord  on  the  case  of  Molloy ;  but  the  note  of  that  case  is 
a  very  short  one,  and  the  principle  of  it  is  not  set  forth  in  any  other 
book,  nor  indeed  do  the  facts  of  it  suflSciently  appear.    I  doubt  also 
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whetlier  it  was  a  determination  of  this  court :  it  only  appears  that  there 
was  a  point  made  at  nisi  prius,  but  not  that  it  was  afterwards  argued 
here.  But  it  has  been  said  that  a  decision  in  favor  of  the  plaintiffs 
will  be  the  most  convenient  one  for  the  commercial  world  :  but  that  is 
much  to  be  doubted ;  for  if,  after  an  alteration  of  this  kind,  it  be  com- 
petent to  the  court  to  inquire  into  the  original  date  of  the  instrument, 
it  will  also  be  competent  to  inquire  into  the  original  sum  and  the  ori- 
ginal payee,  after  they  have  been  altered,  which  would  create  much 
confusion,  and  open  a  door  to  fraud.  Great  and  mischievous  neglects 
have  already  crept  into  these  transactions  ;  and  I  conceive  that  keeping 
a  strict  hand  over  the  holders  of  bills  of  exchange  to  prevent  any 
attempts  to  alter  them,  may  be  attended  with  many  good  effects,  and 
cannot  be  productive  of  any  bad  consequences,  because  the  party  who 
has  paid  a  value  for  the  bill  may  have  recourse  to  the  person  who  im- 
mediately received  it  from  him.  On  these  grounds,  therefore,  I  am 
of  opinion  that  the  plaintiffs  cannot  recover  on  the  second  count. 
Neither  do  I  think  that  they  can  recover  on  the  general  counts,  because 
it  is  not  stated  as  a  fact  in  the  verdict  that  the  defendant  received  the 
money,  the  value  of  the  bill. 

fer  Curiam.     Judgment  for  the  defendant.'- 

1  Affirmed  in  1  Anst.  225. 

It  is  well  settled,  in  accordance  with  the  principal  case,  that  the  transfer  of  a 
bill  or  note  which  has  been  materially  altered  after  its  issue  in  a.  completed  state, 
passes  no  title,  even  to  an  innocent  liolder  for  value  as  against  those  persons  who 
signed  the  instrument  in  its  original  state.  Those  persons  are  not  parties  to  the 
instrument  which  the  holder  received.  He  is  not  a  party  to  the  instrument  which 
they  executed.  The  main  question  in  tliis  class  of  cases  has  been  as  to  the  materi- 
ality of  the  alteration. 

In  the  following  cases,  the  alteration  was  material :  — 

Date  or  Time  of  Payment  :  Rex  v.  Atkinson,  7  C.  &  P.  669 ;  Outhwaite  o. 
Luntley,  4  Camp.  180 ;  Long  v.  Moore,  3  Esp.  155,  n. ;  Cock  v.  Coxwell,  2  Cr.  M.  & 
R.  291 ;  Parry  v.  Nicholson,  13  M.  &  W.  778 ;  Hirschman  v.  Budd,  L.  R.  8  Ex.  171 ; 
Vance  v.  Lowther,  1  Ex.  D.  176  ;  Bowman  v.  Nichol,  5  T.  R.  537 ;  Cardwell  v.  Mar- 
tin, 9  East,  190  ;  Bathe  v.  Taylor,  15  East,  412;  Walton  v.  Hastings,  1  Stark.  215; 
Wilson  V.  Justice,  Peake,  Add.  96  ;  Wood  o.  Steele,  6  Wall.  80 ;  Benedict  v.  Miner, 
58  111.  19  ;  Lisle  v.  Rogers,  18  B.  Mon.  528 ;  Hervey  v.  Harvey,  15  Me.  357  ;  Mitohell 
V.  Ringgold,  3  Har.  &  J.  159  ;  Davis  v.  Jenney,  1  Met.  221 ;  Aubuchon  v.  M'Knight, 

1  Mo.  312 ;  Owings  v.  Arnot,  33  Mo.  406 ;  Britten  v.  Dierker,  46  Mo.  591 ;  Bowers 
•;.  Jewell,  2  N.  H.  543;  U.  S.  Bank  v.  Russel,  3  Yeates,  891 ;  Stephens  v.  Graham, 
7  S.  &  R.  505 ;  Hocker  v.  Jamison,  2  W.  &  S.  438 ;  Kennedy  v,  Lancaster  Bank,  18 
Pa.  347;  Miller  v.  Gilleland,  19  Pa.  119;  Paine  v.  Edsell,  19  Pa.  178;  HefEner  v. 
Wenrich,  32  Pa.  423 ;  Crockett  v.  Thomason,  5  Sneed,  342. 

But  see  contra  Union  Bank  v.  Cook,  2  Cr.  C.  C.  218. 

AMOnNT:  Leith  v.  Elphinston  (Court  of  Session),  Jan.  16,  1734;  Rex  u.  Post, 
RusB.  &  Ry.  101 ;  Chism  v.  Toomer,  27  Ark.  108 ;  JEtna  Bank  v.  Winchester,  43 
Conn.  391;  Pankey  u.  Mitchell,  1  111.  301;  Agawam  Bank  v.  Sears,  4  Gr.ty,  95; 
Trigg  !).  Taylor,  27  Mo.  245 ;  Goodman  v.  Eastman,  4  N.  H.  455 ;  Ogle  v.  Graham, 

2  Pa.  132;  Bogarth  v.  Breedlove,  39  Tex.  561. 
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Rate  of  Interest  :  Warrington  v.  Early,  2  E.  &.  B.  763 ;  Brown  v.  Jones,  3 
Port.  420;  Warpole  v.  Ellison,  4  Houst.  322;  Benedict  v.  Miner,  58  111.  19;  Kountz 
V.  Hart,  17  Ind.  329 ;  Hart  v.  Clouser,  30  Ind.  210 ;  Schnewind  v.  Hackett,  54  Ind. 
248  ;  Waterman  v.  Vose,  43  Me.  504  ;  Lee  v.  Starbird,  55  Me.  491 ;  Fay  v.  Smith,  1 
All.  477 ;  Draper  u.  Wood,  112  Mass.  315  ;  Ivory  v.  Michael,  33  Mo.  898 ;  Presbury 
V.  Michael,  33  Mo.  542;  Darwin  v.  Rippey,  63  N.  Ca.  318;  Dewey  v.  Reed,  40  Barb. 
10 ;  Boalt  v.  Brown,  13  Oh.  St.  364 ;  Patterson  v.  McNeeley,  16  Oh.  St.  348  ;  Neff  v. 
Horner,  63  Pa.  327  ;  Fulmer  v.  Seitz,  68  Pa.  237  ;  Kilkelly  v.  Martin,  34  Wis.  525. 

Place  of  Payment:  Burchfield  u.  Moore,  3  E.  &  B.  683;  Rex  v.  Treble,  2 
Taunt.  328 ;  Cowie  v.  Halsall,  4  B,  &  Al.  197  ;  Tidmarsh  v.  GVover,  1  M.  &  Sel.  735 , 
Stevens  u.  Lloyd,  M.  &  M.  292 ;  Macintosh  v.  Haydon,  Ry.  &  M.  362 ;  Desbrowe  v. 
Wetherley,  6  C.  &  P.  758 ;  Taylor  v.  Mosely,  6  C.  &  P.  273 ;  Calvert  ?;.  Baker,  4 
M.  &W.  417;  Comm.  Bank  w.  Patterson,  2  Cr.  C.  C.  346;  White  r.  Hass,  32  Ala. 
430  ;  Sudler  v.  Collins,  2  Houst.  538 ;  Whitesides  v.  Northern  Bank,  10  Bush,  501 ; 
Oakey  v.  Wilcox,  4  Miss.  330;  Bank  of  America  v.  Woodworth,  18  Johns.  315 ;  19 
Johns.  391,  s.  c. ;  Nazro  v.  Puller,  24  Wend.  374  ;  Sturges  v.  Williams,  9  Oh.  St.  443; 
Simpson  v.  Stackhouse,  9  Barr,  186;  Southwark  Bank  v.  Gross,  35  Pa.  80;  Hill  v. 
Cooley,  46  Pa.  259.  But  see  Trapp  v.  Spearman,  3  Esp.  57  ;  Merson  v.  Petit,  1 
Camp.  81,  n. ;  Walter  v.  Cubley,  2  Cr.  &  M.  151 ;  Major  v.  Hansen,  2  Biss.  195. 

Payee  :  Horst  v.  Wagner,  43  Iowa,  373  ;  Stoddard  v.  Penniman,  108  Mass.  366; 
Cumberland  Bank  v.  Penniman,  1  Halst.  215 ;  Broughton  v.  Fuller,  9  Vt.  373. 

Words  of  Negotiability:  Scott  v.  Walker,  Dudley  (Ga.)  243;  Johnson  v. 
U.  S.  Bank,  2  B.  Mon.  310;  Belknap  v.  Nat.  Bank,  100  Mass.  376;  Booth  v.  Powers, 
56  N.  Y.  22;  Pepoon  v.  Stagg,  1  N.  &  McC.  102;  Morehead  v.  Parkersburg  Bank,  5 
W.  Va.  74.     But  see  Flint  v.  Craig,  59  Barb.  319. 

FoKM  OF  Indorsement  :  Hirschfeld  v.  Smith,  L.  R.  1  C.  P.  340;  Farmer  v.  Rand, 
14  Me.  225 ;  16  Me.  453,  s.  c. 

Addition  of  Special  Consideration  after  "Value  Received:"  Knill  v. 
Williams,  10  East,  431 ;  Wright  v.  Inshaw,  1  Dowl.  N.  s.  802  (semble). 

Addition  of  Seal  :  Fullerton  v.  Sturges,  4  Oh.  St.  529 ;  Biery  v.  Haines,  5 
Whart.  563. 

Insertion  of  "  without  Defalcation,"  &c.  :  Davis  v.  Carlisle,  6  Ala.  707. 

Signature  of  Sdbsckibing  Witness:  Brackett  v.  Mountfort,  11  Me.  116; 
Homer  v.  Wallis,  11  Mass.  309 ;  Sharpe  v.  Bagwell,  1  Dev.  Eq.  115. 

Conf.  Ford  v.  Ford,  17  Pick.  418. 

Joint  to  Joint  and  Several  Liability  :  Perring  v.  Hone,  4  Bing.  28 ;  Hum- 
phreys V.  Guillow,  13  N.  H.  385;  Miller  v.  Reed,  27  Pa.  244  {semble). 

But  see  Eddy  v.  Bond,  19  Me.  461,  contra. 

Addition  or  Removal  of  Signature  of  a  Maker,  &o.  .  Clerk  v.  Blackstock, 
Holt,  N.  P.  474 ;  Gardner  v.  Walsh,  5  E.  &  B.  83  {overrulmg  Catton  v.  Simpson,  8  A.  &E. 
186) ;  Ex  parte  Yates,  2  DeG.  &  J.  191  (semble) ;  Mason  v.  Bradley,  11  M.  &  W.  590 
(semble) ;  MoEwen  v.  Graham  (Court  of  Session),  Nov.  21,  1833  ;  Gillett  v.  Sweat,  6 
111.  475;  Henry  v.  Coats,  17  Ind.  161;  Bowers  o.  Briggs,  20  Ind.  139;  Hall  v. 
McHenry,  19  Iowa,  521;  Dickerman  D.Miner,  43  Iowa,  608;  Limestone  Bank  v. 
Penick,  6  Mon.  25,  32;  Shipp  v.  Suggett,  9  B.  Mon,  5 ;  Haskell  v.  Champion,  30  Mo. 
136 ;  Chappell  u.  Spencer,  23  Barb.  584 ;  McVean  v.  Scott,  46  Barb.  379 ;  Wallace 
V.  Jewell,  21  Oh.  St.  163 ;  Davis  v.  Coleman,  7  Ired.  424. 

But  see  contra,  M'Ara  v.  Watson  (Court  of  Session),  June  3,  1823;  Montgomery 
R.R.  II.  Hurst,  9  Ala.  613  ;  Broughton  v.  West,  8  Ga.  248  ;  Miller  v.  Finley,  26  Mich. 
249;  Muir  v.  Demaree,  12  Wend.  468;  McCaughey  v.  Smith,  27  N.  Y.  39  (semble); 
Brownell  v.  Winnie,  29  N.  Y.  400  (semble) ;  Card  v.  Miller,  3  Th.  &  C.  635;  1  Hun, 
504,  8.  c. ;  Huntington  v.  Finch,  8  Oh.  St.  446. 
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Correction  of  a  Mistake.  An  alteration  made  to  correct  a  mutual  mistake, 
and  to  give  the  instrument  tiie  form  intended  by  the  parties,  has  been  held  not  to 
aflect  its  validity.  Jacob  c.  Hart,  6  M.  &  Sel.  142 ;  Brutt  v.  Picard,  Ry.  &  M.  37  ; 
Kershaw  v.  Cox,  3  Esp.  246;  Knill  y.  Williams,  10  East,  431 ;  Byrom  v.  Thompson, 
11  A.  &  E.  31 ;  Hamelin  ...  Bruek,  9  Q.  B.  306 ;  Cariss  v.  Tattersall,  2  M.  &  G.  890  ; 
Henderson  v.  Hay  (Court  of  Session),  Feb.  20,  1802;  Hanson  v.  Crawley, 41  Ga.  303  ; 
Murray  v.  Graham,  29  Iowa,  520 ;  Duker  v.  Franz,  7  Bush,  273 ;  Hervey  v.  Harvey, 
16  Me.  357  {semble) ;  Hunt  v.  Adams,  6  Mass.  519;  Ames  v.  Colburn,  11  Gray,  390; 
Conner  v.  Routh,  8  Miss.  176;  McRaven  v.  Crisler,  53  Miss.  542  ;  Boyd  «.  Brother- 
son,  10  Wend.  93;  Clute  v.  Small,  17  Wend.  238;  Bowers  v.  Jewell,  2  N.  H.  543 
'  (semble] ;  Cole  v.  Hills,  44  N.  H.  227. 

But  see  Letcher  v.  Bates,  6  J,  J.  Marsh.  524  {overruled)  ;  Hunt  v.  Gray,  35  N.  J. 
231  (semble),  contra. 

Immaterial  Alterations.  In  the  following  cases,  the  alterations  being  imma- 
terial did  not  affect  the  validity  of  the  bill  or  note:  Aldons  v.  Cornwell,  L.  15.  3 
Q.  B.  573;  Farquhar  v.  Southey,  2  C.  &  P.  497  ;  Simmons  v.  Taylor,  2  C.  B.  n.  s. 
528;  4  C.  B.  n.  s.  463,  s.  o.  ;  Houghton  v.  Francis,  29  111.  244;  Foote  v.  Bragg,  5 
Blackf.  363;  Smith  v.  Lockridge,  8  Bush,  423  ;  Woodfolk  v.  Bank  of  N.  A.,  10  Bush, 
504 ;  Bachellor  v.  Priest,  12  Pick.  399  ;  Granite  Co.  v.  Bacon,  15  Pick.  239  ;  Commw. 
ti.  Emigrant  Bank,  98  Mass.  12;  Herrick  v.  Baldwin,  17  Minn.  209;  Moye  v.  Hem- 
don,  30  Miss.  120;  Bridges  v.  Winters,  42  Miss.  135;  Birdsall  «.  Russell,  29  N.  Y. 
239;  Hubbard  v,  Williamson,  5  Ired.  397  ;  Dunnii.  Clements,  7  Jones,  58  ;  Schryver  v. 
Hawkes,  22  Oh.  St.  308;  Struthers  v.  Kendall,  41  Pa.  214  ;  Smith  v.  Smith,  1  R.  L 
898 ;  Arnold  u.  Jones,  2  R.  I.  345 ;  Mouchet  v.  Cason,  1  Brev.  307 ;  Blair  v.  Tenn. 
Bank,  11  Humph.  84 ;  Reed  n.  Roark,  14  Tex.  329  ;  Derby  v.  Thrall,  44  Vt.  413. 

Alteration  bt  a  Stranger.  In  England,  a  plaintiff  must  preserve  the  integrity 
of  a  contract  in  writing,  to  which  he  is  a  party,  at  his  peril.  Davidson  v.  Cooper,  11 
M.  &  W.  778 ;  13  M.  &  W.  343,  s.  c.  Accordingly,  a  material  alteration  by  a  stranger 
will  destroy  the  previously  acquired  title  of  the  holder  of  a  bill  or  note. 

In  the  United  States,  on  the  other  hand,  one  who  has  acquired  the  title  to  a  bill 
or  note  may  treat  a  subsequent  alteration  by  a.  stranger  as  a.  nullity,  and  recover 
upon  the  instrument  as  if  it  retained  its  original  purity.  Piersol  v.  Grimes,  30  Ind. 
129  ;  Lee  v.  Alexander,  9  B.  Mon.  25  (overruling  Letcher  v.  Bates,  6  J.  J.  Marsh.  524) ; 
Medlin  v.  Platte  Co.,  8  Mo.  235;  Lubbering  v.  Kohlbrecher,  22  Mo.  596  ;  Presbury  v. 
Michael,  33  Mo.  542;  Hunt  v.  Gray,  35  N.  J.  227  ;  Neff  «.  Horner,  63  Pa.  327  (semble). 
See  also  FuUerton  v.  Sturges,  4  Oh.  St.  529 ;  Bigelow  v.  Stilphen,  35  Vt.  521 ;  in 
which  cases  the  courts  went  so  far  as  to  allow  the  payee  to  maintain  an  action  upon 
a  note  which  had  been  altered  by  a  stranger,  after  it  had  passed  from  the  hands  of 
the  maker,  but  before  it  was  delivered  to  the  payee. 

Insocent  Alteration  bt  the  Holder.  In  the  following  cases,  a  material  altera- 
tion by  the  holder  of  a  bill  or  note,  being  made  without  fraudulent  intention,  was 
held  not  to  prejudice  the  right  of  the  holder  to  recover  upon  the  instrument  in  its 
original  state:  Price  u.  Shute,  2  Moll.  c.  10,  §  28;  Wheat  t.  Arnold,  36  Ga.  479; 
Horst  V.  Wagner,  43  Iowa,  373  ;  Rollins  v.  Bartlett,  20  Me.  319  ;  Thornton  a.  Apple- 
ton,  29  Me.  298 ;  Nevins  v.  Degrand,  15  Mass.  436  ;  Smith  v.  Durham,  8  Pick.  246 ; 
Willard  v.  Clarke,  7  Met.  435  ;  Van  Brunt  v.  Goff,  35  Barb.  501 ;  Kountz  v.  Kennedy, 
63  Pa.  187  (criticised  in  Fulmer  v.  Seitz,  68  Pa.  237). 

But  see  Krause  v.  Meyer,  32  Iowa,  566 ;  Fay  v.  Smith,  1  All.  477 ;  Miller  v.  Gille- 
land,  19  Pa.  123.—  Ed. 
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COLLINS  V.  MARTIN  and  Others. 
In  the  Common  Pleas,  Febeuaet  13,  1797. 

[Reported  in  1  Bosanquet  ^  Puller,  648.] 

This  was  an  action  of  trover  for  two  bills  of  exchange  deposited 
with  the  defendants  under  the  following  circumstances :  The  bills 
were  sent  by  the  plaintiff  to  Messrs.  Nightingales,  his  bankers,  in- 
dorsed in  blank,  in  order  to  be  received  by  them  when  due,  and  to  be 
carried  to  his  account.  In  the  bankers'  book,  they  were  entered  short ; 
and  the  balance  of  account  between  the  bankers  and  the  plaintiff  was 
in  favor  of  the  latter.  The  Nightingales  being  in  want  of  money 
deposited  the  bills  in  question,  among  others,  with  the  defendants,  who 
were  also  bankers,  and  gave  them  an  acknowledgment  in  writing  for 
a  sum  of  money  received  upon  this  deposit.  The  Nightingales  hav- 
ing failed,  this  action  was  brought  to  recover  the  bills.  Eyre,  C.  J., 
before  whom  the  cause  was  tried  at  the  Guildhall  sittings  after  Michael- 
mas term,  1796,  finding  upon  inquiry  that  there  was  no  evidence  to 
show  that  the  defendants  knew  the  circumstances  under  which  the 
bills  came  into  the  hands  of  the  Nightingales,  or  the  situation  of  the 
account  between  them  and  the  plaintiff,  dii-ected  a  nonsuit.  To  set 
aside  this  nonsuit,  a  rule  nisi  having  been  obtained  upon  a  former  day, 

Xe  Blanc  and  Palmer,  Serjts.,  in  the  course  of  the  term  showed 
cause.  This  case  may  be  decided  without  breaking  in  upon  the  doc- 
trine of  pledges,  or  denying  that  bankers  are  in  some  respects  factors. 
The  fallacy  upon  which  the  motion  to  set  aside  the  nonsuits  proceeds 
is  this,  —  that  bankers  are  to  be  taken  absolutely  as  factors  in  e\'ery 
case.  To  that  extent,  however,  the  cases  have  not  gone ;  though, 
where  a  question  has  arisen  between  the  assignees  of  a  banker  who 
has  failed  and  his  customer,  the  courts  have  compared  the  banker 
to  a  factor,  as  in  Zinck  v.  Walker.^  The  analogy  does  not  hold  be- 
tween bills  and  goods,  for  the  possession  of  goods  does  not  vest  the 
property,  since  the  transferee's  title  can  never  be  better  than  the 
transferrer's.  But,  with  respect  to  bills,  the  whole  property  in  them 
passes  by  indorsement ;  and  it  is  immaterial  to  the  person  who  takes 
a  bill  with  a  blank  indorsement  whether  the  title  of  him  from  whom 
he  takes  it  be  good  or  not.  This  distinction  has  been  acknowledged 
even  in  cases  where  the  title  to  a  bill  has  been  derived  to  the  holder, 
from  persons  who  obtained  it  by  finding  or  theft.  Grant  v.  Vaughan 
and  Miller  v.  Race.  It  makes  no  difference  whether  the  conveyance 
of  these  bills  was  absolute,  or  whether  it  was  only  sub  modo  as  to  the 

1  2  Bl.  1154. 
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time  or  conditions  under  which  they  were  to  be  held  The  plaintiff 
having  parted  with  the  whole  property  in  the  bills,  and  put  them  into 
the  hands  of  the  Nightingales  like  a  marked  guinea  or  a  bank-note, 
the  only  question  is,  whether  the  defendants,  when  they  received  them 
from  the  Nightingales,  paid  a  valuable  consideration  for  them.  That 
indeed  is  not  denied ;  but  the  exception  taken  is  to  the  mode  of  trans- 
fer. In  fact,  the  defendant  discounted  the  bills  for  a  part  of  the  time 
which  they  had  to  run,  the  Nightingales  reserving  to  themselves  the 
power  of  redemption.  In  the  case  of  Goldsraud  and  Another  v.  Gadea 
and  Another  in  Chancery,  13th  June,  1796,  the  plaintiifs,  wlio  were 
brokers,  advanced  money  on  three  navy  bills  and  a  deposit  of  scrip ; 
and  though  it  afterwards  appeared  that  both  navy  bills  and  scrip  were 
left  by  the  defendants  in  the  hands  of  the  party  depositing,  for  a  par- 
ticular purpose,  and  were  not  his  property,  but  the  property  of  the 
defendants,  yet  on  a  bill  filed  in  equity,  it  was  referred  to  the  Master 
to  take  an  account  of  what  was  due  to  the  plaintiffs,  and  an  issue  at 
law  was  refused  by  the  Chancellor,  who  thought  the  question  too  clear 
to  be  disputed.  Now,  as  navy  bills  pass  by  an  indorsement  in  blank, 
and  are  not  filled  up  till  the  holder  comes  for  the  money,  they  may  be 
compared  to  bills  of  exchange  indorsed  in  blank  by  the  payee.  The 
only  question  which  has  ever  arisen  in  cases  of  this  kind  has  been 
whether  the  holder  came  honestly  by  the  bills.  As  in  Hinton's  Case  ^ 
and  Crawley  «.  Crowther,^  both  cited  by  Lord  Mansfield  in  Grant  v. 
Vaughan  and  Peacock  v.  Rhodes. 

Shepherd  and  Heywood,  Serjts.,  in  support  of  the  rule.  It  may  be 
admitted  that  there  is  a  distinction  between  goods  and  bills,  though 
not  to  the  extent  contended  for.  Generally  speaking,  the  property  in 
goods  sold  does  not  pass  by  the  sale,  where  the  vendor  is  not  entitled 
to  sell ;  but,  if  they  be  sold  in  market  overt,  it  does,  because  the  sale 
is  in  the  ordinary  course  of  trade.  So  the  property  in  these  bills  did 
not  pass  to  the  defendants,  because  they  were  not  negotiated  in  the 
ordinary  course,  and  therefore  they  are  subject  to  the  same  restriction 
as  goods.  It  is  true  that  the  Nightingales  themselves  gained  such  a 
property  in  these  bills  as  would  have  enabled  them  by  transfer  to  con- 
vey the  absolute  property  to  a  third  person  ;  but  they  were  not  entitled 
to  deposit  them  with  a  third  person  by  way  of  pledge.  If  the  factor, 
who  has  a  lien  upon  goods  or  bills  of  his  principal,  cannot  transfer 
that  lien  to  another,  Daubigny  v.  Duval,'  much  less  can  he  who  has 
no  lien,  as  in  this  case,  create  a  lien  in  his  transferee.  The  use 
which  was  made  of  these  bills  was  clearly  a  fraud  in  the  Nightin- 
gales, to  whom  they  were  remitted  for  safe  custody,  and  were  by 
them  entered  short  in  their  books.  An  attempt  has  been  made  to 
1  2  Shower,  235.  ^  2  Freem.  257.  «  5  T.  E.  604.. 
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liken  bills  of  exchange  to  navy  bills ;  but  in  Maclish  v.  Ekins  ^  it  was 
held  that  a  navy  bill  would  not  pass  without  an  assignment.  The 
negotiability  of  any  instrument  depends  on  the  nature  of  the  instru- 
ment. Now,  it  is  the  nature  of  a  navy  bill  to  be  passed  without  any 
indorsement,  and  therefore  it  is  the  usual  course  to  pledge  them.  In 
Ford  V.  Hopkins,^  where  lottery  tickets  had  been  lodged  with  a  banker 
that  he  might  receive  the  money  due  on  them,  it  was  held  that  he 
could  not  exchange  them.  A  bill  indorsed  in  blank  to  a  banker  is  so 
indorsed,  either  to  enable  him  to  receive  the  amount  or  to  assign  it 
absolutely  :  third  persons  know  that  a  banker  has  these  two  powers  ; 
but  they  also  know  that  he  has  not  the  power  to  pledge.  If,  there- 
fore, they  take  a  bill  from  a  banker  indorsed  in  blank  as  a  pledge, 
they  take  it  at  their  peril,  for  the  indorsement  is  not  eYen  prima  facie 
evidence  of  a  right  to  pledge.  Cur.  adv.  vult. 

The  opinion  of  the  court  was  this  day  delivered  by 
Eyke,  C.  J.  We  are  all  of  opinion  that  this  plaintiff  was  properly 
nonsuited ;  and  that  there  ought  to  be  no  new  trial.  I  have  little  to 
add  to  what  I  stated  to  be  the  ground  of  this  nonsuit  when  I  made 
my  report.  The  counsel  for  the  plaintiff  admitted  that  the  bankers 
might  have  sold  these  bills ;  but  it  was  argued  that  they  could  not 
pledge  them,  and  the  case  of  a  factor  pledging  the  property  of  his 
principal  was  urged  as  an  authority,  for  it  was  said  that  bankers 
have  been  considered  as  factors.  In  questions  between  bankers,  or 
those  representing  them,  and  their  customers,  they  have  been  con- 
sidered to  some  purposes  as  factors  or  in  the  nature  of  factors ;  upon 
the  same  principle  as  in  other  cases,  between  holders  of  bills  of  ex- 
change and  acceptors,  or  the  fii'st  indorser  of  bills  payable  to  a  man's 
own  order,  the  truth  of  the  transactions  between  them  has  been  allowed 
to  be  entered  into  to  destroy  the  prima  facie  consideration  of  a  bill, 
the  supposed  value  received.  But  no  evidence  of  want  of  considera- 
tion, or  other  ground  to  impeach  the  apparent  value  received,  was 
ever  admitted  in  a  case  between  such  an  acceptor  or  drawer,  and  a 
third  person  holding  the  bill  for  value.  And  the  rule  is  so  strict  that 
it  will  be  presumed  that  he  does  hold  for  value  until  the  contrary 
appears.  The  onus  probandi  lies  on  the  defendant.  If  it  can  be 
proved  that  the  holder  gave  no  value  for  the  bill,  then  indeed  he  is  in 
privity  with  the  first  holder,  and  will  be  affected  by  every  thing  which 
would  affect  that  first  holder.  This  all  proceeds  upon  an  argumentum 
ad  hominem :  it  is  saying,  you  have  the  title,  but  you  shall  not  be  heard 
in  a  court  of  justice  to  enforce  it  against  good  faith  and  conscience. 
In  strict  law,  and  with  respect  to  third  persons,  bankers  do  not  at  all 

1  Sayer,  73.  2  1  Salk.  283. 
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resemble  factors  ;  nor  will  the  rule  that  factors  cannot  pledge  apply- 
to  the  case  of  a  banker  pledging  indorsed  bills.  That  rule  is  grounded 
on  the  strict  rule  of  property :  the  goods  are  not  the  factor's,  and 
therefore  he  cannot  pledge  them.  He  may  sell  them,  because,  though 
they  are  not  his,  he  is  intrusted  to  sell  them  for  his  principal.  He 
manages  the  sale,  but  it  is  his  principal  who  through  him  sells  them. 
For  the  purpose  of  rendering  bills  of  exchange  negotiable,  the  right  of 
property  in  them  passes  with  the  bills.  Every  holder  with  the  bills 
takes  the  property,  and  his  title  is  stamped  upon  the  bills  themselves. 
The  property  and  the  possession  are  inseparable.  This  was  necessary 
to  make  them  negotiable,  and  in  this  respect  they  differ  essentially 
from  goods  of  which  the  property  and  possession  may  be  in  different 
persons.  The  propei-ty  passing  with  the  possession,  it  is  admitted 
that  a  banker  who  receives  indorsed  bills  from  his  customers,  to  be  got 
in  when  due  and  carried  to  his  account,  may  discount  or  sell  them. 
Why  may  he  not  pledge  them  ?  Either  is  a  breach  of  the  confidence 
reposed  in  him.  He  may  sell  because  the  property  has  been  intrusted 
to  him,  and  he  may  pledge  for  the  same  reason  ;  for  he  who  has  the 
property  has  a  disposing  power,  and  the  law  has  not  limited  it  to  be 
used  in  any  particular  manner.  Perhaps  the  confidence  reposed  in 
bankers  may  be  abused,  and  it  might  be  wished  that  they  could  be 
restrained  from  abusing  their  trust.  But  an  arbitrary  restriction  can- 
not be  imposed  :  any  restriction  would  possibly  check  the  facility  of 
negotiation.  As  in  cases  of  other  property  we  say  caveat  emptor,  so 
in  this  particular  case  we  may  say  to  the  customer  who  prefers  to 
entrust  his  banker  with  his  bills  and  his  cash,  rather  than  to  be  at  the 
trouble  of  doing  his  own  business,  caveat. 

Per  Curiam.    Mule  discharged} 


HUNTER,  StTEViviNG  Paetnbr  of  Allen  and  Othbes  v. 

JEFFERY. 
At  Guildhall,  coram  Loed  Kenton,  C.  J.,  Jult  25,   1797. 

[flejDOrterf  in  Peake's  Additional  Cases,  146.] 

This  was  an  action  on  a  bill  of  exchange,  drawn  by  Livesey,  Har- 
grave,  &  Co.,  on  the  defendant,  payable  to  Richard  Harris  or  order, 

1  Palmer  i>.  Richards,  2  L.  M.  &  P.  1 ;  6  Ex.  63,  s.  c. ;  Bleaden  v.  Charles,  7  Bing. 
246 ;  Wookey  v.  Pole,  4  B.  &  Al.  1 ;  Stat.  Assoc,  v.  Hunt,  17  Kas.  533 ;  Cliicopee  Bank 
V.  Chapin,  8  Met.  40 ;  Ayer  v.  Tilden,  15  Gray,  178  ;  N.  Y.  Bank  v.  Vanderhorst,  32 
N.  Y.  553 ;  Piatt  v.  Beebe,  57  N.  Y.  339 ;  Bond  v.  Wiltse,  12  Wis.  611 ;  Lyons  v.  Ewings, 
17  Wis.  61 ;  Curtis  t>.  Mohr,  18  Wis.  615 ;  Kinney  v.  Kruse,  28  Wis.  183,  accord. 

.Tenness  v.  Bean,  10  N.  H.  266 ;  Williams  v.  Little,  11  N.  H.  66 ;  Doe  v.  Burnham, 
31  N.  H.  426  {semUe),  contra.  —  Ed. 
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for  £1,542  7s.,  and  accepted  by  the  defendant.  The  bill  was  dated 
Manchester,  18th  February,  1788.  Richard  Harris,  the  nominal  payee, 
being  a  nonentity,  the  declaration  was  in  the  same  form  as  that  in  the 
case  of  Minet  and  Another  v.  Gibson  and  Johnson.  The  action  was 
brought  by  the  direction  of  the  Lord  Chancellor,  in  consequence  of 
the  plaintiff  having  petitioned  for  leave  to  prove  this  and  other  bills 
to  the  amount,  in  all,  of  £9,219  18s.  8c?.  under  a  commission  of  bank- 
ruptcy against  the  defendant ;  to  resist  which  proof  the  defendant  had 
sworn  that  he  did  not  know  that  the  bills  were  fictitious  transactions. 
It  appeared  in  evidence  that  these  bills  were  actually  drawn  in 
Manchester,  and  when  drawn,  were  generally  taken  to  the  house  of 
Allen  &  Co.  (who  were  the  first  bankers  in  that  place),  by  a  clerk  of 
Livesey  &  Co.,  for  discount.  That  the  defendant  also  had  large  con- 
cerns with  the  house  of  Livesey  &  Co.  at  London,  and  was  in  the 
daily  habit  of  coming  there  to  get  bills  for  the  purpose  of  accommo- 
dating himself  and  that  house,  and  also  for  the  purpose  of  buying 
goods  of  them.  That  he  frequently  used  to  ask  for  bills,  saying  he 
had  an  opportunity  of  getting  them  discounted  in  the  country,  and 
sometimes  would  have  from£l,500  to  £2,000  in  bills,  of  a  day  :  these 
bills  were  all  payable  to  fictitious  persons.  The  name  of  Richard 
Harris  was  used  as  often  as  any  other,  and  some  of  the  bills  were  pay- 
able to  fictitious  firms.  Some  were  drawn  on  Gibson  &  Johnson ; 
some  dated  at  Manchester,  and  drawn  by  the  house  of  Livesey  &  Co. 
there,  on  their  house  in  Cheapside.  When  the  bills  drawn  in  London 
were  dated  at  Manchester,  they  were  antedated  two  or  three  days, 
which  was  known  to  the  defendant,  and  the  ink  not  dry  when  deliv- 
ered to  him.  The  fictitious  indorsement  was  sometimes  made  by  a 
clerk  in  the  house  of  Livesey  &  Co.,  and  sometimes  the  bills  were 
delivered  to  the  defendant  without  any  indorsement.  The  witness 
did  not  recollect  any  bill  drawn  in  London  on  the  defendant  being 
payable  to  a  fictitious  payee  :  they  were  all  payable  to  Livesey  &  Co.'s 
own  order.  The  bills  drawn  in  London,  payable  to  fictitious  payees, 
were  drawn  on  Gibson,  and  J.  Livesey  &  Co.,  and  other  houses.  The 
bills  actually  drawn  in  Manchester  (of  which  these  were  part)  were, 
as  before  stated,  fictitious  transactions,  and  discounted  with  Allen 
&  Co.  as  soon  as  drawn  :  in  exchange,  Allen  &  Co.  gave  their  own 
bills  on  Vere  &  Co.,  in  London,  in  favor  of  Livesey's  house.  It  fur- 
ther appeared  that  Allen,  the  acting  partner  of  that  house,  was  on  a 
footing  of  great  intimacy  and  confidence  with  Livesey  &  Co.,  and  had 
given  a  general  order  to  his  clerks  to  discount  all  bills  coming  from 
them.  In  doing  this,  they  trusted  entirely  to  the  house  of  Livesey  &  Co., 
and  did  not  give  any  credit  to  the  defendant  or  the  names  appearing 
as  indorsers  on  the  bills.  This  traffic  had  gotten  to  such  a  height  that 
in  Livesey's  house  a  book  of  facsimiles  was  actually  kept,  from  which 
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the  clerks  used  to  take  such  name  for  payee  as  they  thought  proper,  and 
indorse  the  name  ;  and,  when  the  necessities  of  the  house  were  veiy 
great,  they  inserted  any  name  that  their  imagination  could  suggest. 
Lord  Kenyon  said  he  hoped  this  instance  of  the  baneful  effects  of 
transactions  of  this  nature  would  be  sufficient  to  prevent  it  ever  aris- 
ing at  such  a  height  in  future  ;  but  he  could  not  but  lament  that  the 
criminal  law  of  the  country  had  not  been  called  in  aid  of  its  civil 
institutions,  and  that  some  of  those  persons  who  had  been  guilty  of  a 
conduct  which  had  involved  hundreds  in  ruin,  had  not  paid  the  debt 
of  their  offences.  The  question  in  this  cause  is,  whether  this  plaintiff, 
circumstanced  as  this  case  is,  has  a  right  to  take  a  part  of  this  bank- 
rupt's effects  from  those  who  have  undoubtedly  a  fair  claim  against 
them.  Generally  speaking,  the  first  indorsement  of  a  bill  must  be 
proved  ;  but  in  the  former  cases  of  this  nature  I  have  held,  and  the 
House  of  Lords,  after  solemn  argument,  confirming  my  ojnnion,  have 
held,  that  a  person  who  knows  the  whole  of  the  transactions  and  gives 
color  to  them,  shall  not  impose  an  impossible  duty  on  a  bona  fide  and 
fair  holder  of  the  bills.  It  is  now,  therefore,  too  well  settled  to  be 
disputed  that  a  hona  fide  holder  may  recover  on  them  as  on  bills  pay- 
able to  bearer.  But  that  is  not  this  case  :  the  plaintiff  was  a  partner 
in  the  house  of  Allen  &  Co.,  and  civilly  he  is  affected  by  the  act  of  every 
partner  in  the  house.  It  is  clear  that  Allen  had  notice  that  these  bills 
were  all  a  fictitious  proceeding  :  they  were  delivered  to  that  house  the 
day  they  were  drawn,  by  the  persons  who  were  the  drawers,  and  with 
the  names  of  the  indorsers  on  the  back.  Some  were  payable  to  fic- 
titious firms.  Allen  &  Co.  were  the  first  bankers  in  Manchester :  by 
possibility,  names  might  deceive  them,  but  firms  could  not ;  they  must 
know  whether  any  such  firms  existed  in  the  neighborhood  of  Man- 
chester. It  is  now  beyond  all  controversy  that  fictitious  bills  were  in 
circulation,  and  it  does  not  appear  even  that  the  defendant  ever  paid 
a  bill  so  drawn  on  him.  The  house  of  Allen  &  Co.  did  not  give  credit 
to  him  :  they  trusted  entirely  to  Livesey,  Hargrave,  &  Co. ;  and,  if  they 
knew  that  these  bills  were  fictitious  to  serve  them,  they  cannot  recover 
on  it.  Verdict  for  defendant} 


PARR  V.  ELIASON  and   Othbks. 
In  the  King's  Bench,  Novembbb  24,  1800. 

{Reported  in  1  East,  92.] 

In  trover  for  a  bill  of  exchange,  it  appeared  that  the  plaintiff,  re- 
siding at  Liverpool,  in  1799  became  possessed  of  the  bill  in  question, 

1  McCall  V.  Corning,  3  La.  An.  409,  414  (semble) ;  Manlort  v.  Roberts,  4  E.  D. 
Sm.  84,  accord.  —  Ed. 
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which  was  drawn  by  a  correspondent  in  the  West  Indies  upon  a 
house  in  London,  in  favor  of  the  plaintiff  or  his  order,  and  accepted 
payable  on  the  27th  of  July,  1800.  The  plaintiff  having  occasion  to 
raise  money  applied  to  the  house  of  Persent  and  Bodeker,  on  the  18th 
of  June,  1799,  to  discount  the  bill,  which  they  agreed  to  do  and  took 
the  full  discount,  stipulating,  however,  that  the  plaintiff  should  in 
part  payment  of  the  money  take  their  acceptance  of  a  bill  to  be  drawn 
by  him  on  them  at  three  months'  date,  which  was  done  accordingly ; 
and  at  the  same  time  the  plaintiff  indorsed  the  original  bill  in  question 
to  them.  Persent  and  Bodeker  became  bankrupts  in  September,  1799, 
having  first  negotiated  the  bill ;  and  the  same  was  afterwards  paid  to 
the  defendants,  as  assignees  under  their  commission,  in  satisfaction 
of  a  debt  due  to  the  bankrupts'  estate.  It  also  appeared  that  after 
the  bankruptcy  the  plaintiff  was  obliged  to  take  up  and  pay  the  bill 
drawn  by  him  upon  the  bankrupts  and  accepted  by  them.  At  the 
trial  before  Lord  Kenyon  at  Guildhall,  it  was  contended,  on  the  part 
of  the  plaintiff,  that  the  indorsement  of  the  bill  by  him  to  the  bank- 
rupts for  an  usurious  consideration  avoided  the  security  by  the  statute 
12  Anne,  st.  2,  c.  16,  whereby  all  bonds  and  assurances  for  "  payment 
of  any  money  to  be  lent  upon  usury,  &c.,  shall  be  void  ;"  which  has 
been  holden  to  avoid  securities  of  this  kind  even  in  the  hands  of 
innocent  indorsees  for  a  valuable  consideration  without  notice.  Lowe 
».  Waller  and  Bowyer  v.  Bampton.  But  Lord  Kenyon  was  of 
opinion  that  the  assignees  of  the  bankrupt  had  a  right  to  protect  their 
possession  of  the  bill  by  the  title  of  the  party  from  whom  they 
received  it  in  payment,  who  was  an  innocent  holder ;  and  that  the  bill, 
being  vahd  in  its  inception,  the  statute  of  usury  did  not  apply  to 
the  present  case  ;  and  thereupon  the  plaintiff  was  nonsuited.  A  rule 
having  been  obtained  on  a  former  day  in  this  term,  calling  on  the 
defendants  to  show  cause  why  the  nonsuit  should  not  be  set  aside  and 
a  new  trial  had, 

iaw  and  Wood  were  now  called  upon  to  support  the  rule.  It  is 
clear  that  the  consideration  for  indorsing  the  bill,  as  between  the 
plaintiff  and  the  bankrupts,  was  usurious  ;  and,  if  it  had  come  to  the 
hands  of  the  assignees  immediately  from  the  bankrupts,  their  title 
must  have  been  affected  by  the  usury.  But  though  the  defendants 
may  be  considered  as  standing  in  the  situation  of  innocent  holders, 
yet  the  instrument  itself  is  avoided  by  the  statute  of  usury,  and 
no  title  could  be  conveyed  by  the  plaintiff's  indorsement.  The  bill 
being  originally  made  payable  to  the  plaintiff  or  his  order,  without 
his  indorsement  it  was  not  negotiable,  nor  was  any  assurance  in  law 
to  any  other  person :  then  the  usurious  consideration  was  contempo- 
raneous with  the  first  existence  of  the  instrument  as  an  assurance  to 
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the  bankrupts.  Suppose  the  bill  had  been  drawn  by  the  plaintiff  him- 
self payable  to  his  own  order,  and  he  had  agreed  to  indorse  it  for  an 
usurious  consideration,  it  cannot  be  pretended  but  that  it  would  have 
been  void  by  the  statute :  this  then  is  the  same  in  effect ;  for  every 
indorsement  is  as  it  were  a  new  drawing  of  the  bill ;  ^  and  the  as- 
signees, though  innocent  holders,  must  in  any  action  upon  the  bill 
derive  title  through  the  first  indorser.  If  the  bankrupts  could  not 
have  maintained  an  action  against  the  plaintifi"  upon  his  indorsement 
on  account  of  its  being  an  assurance  for  an  usurious  consideration, 
neither  could  any  subsequent  holder,  according  to  the  construction 
put  upon  the  statute.  Then  it  is  inconsistent  to  say  that,  though 
no  action  could  be  maintained  against  the  first  indorser,  yet  that  title 
may  be  made  through  him  to  another. 

Erskine,  Gibbs,  and  Taddy,  contra,  were  stopped  by  the  court. 

Lord  Kbnyon,  C.  J.  There  is  nothing  in  the  point ;  and  it  might 
be  attended  with  serious  consequences,  if  it  could  be  supposed  that  the 
court  entertained  any  doubt  upon  it.  The  commerce  of  this  country 
subsists  upon  paper  credit ;  but,  if  this  action  could  be  maintained,  no 
man  would  be  safe  in  taking  even  a  Bank  of  England  post-bill  pay- 
able to  order:  for  however  just  and  legal  it  might  be  in  its  inception, 
if  the  payee  passed  it  to  another  for  an  usurious  consideration,  it  is 
now  contended  that  it  would  be  void  in  the  hands  of  any  subsequent 
innocent  holder,  and  might  be  recovered  from  him.  Where  the  bill 
itself,  in  its  original  formation,  is  given  for  an  usurious  consideration, 
the  words  of  the  statute  of  Anne  are  peremptory  that  the  assurance 
shall  be  void  ;  and  the  construction  which  has  been  put  upon  the 
statute  has  gone  far  enough  in  saying  that  it  shall  be  avoided  even  in 
the  hands  of  an  innocent  indorsee  without  notice.  But  no  case  has 
gone  the  length  now  contended  for,  nor  do  the  words  of  the  statute 
require  it.  Here  the  bill  was  fair  and  legal  in  its  concoction,  and 
therefore  no  advantage  can  be  taken  of  what  happened  afterwards 
against  bona  fide  holders.  The  defendants  stand  clothed  with  the 
rights  of  the  party  from  whom  they  received  the  bill  in  payment,  and 
must  therefore  be  taken  to  be  holders  for  a  valuable  consideration 
without  notice.  I  referred  at  the  trial  to  a  case  in  Siderfin,"  which  is 
a  very  leading  authority,  wherein  it  is  said  that,  though  a  conveyance 

1  Firfe  2  Burr.  674. 

2  Prodgers  v.  Langham,  1  Sid.  133.  See  also  Lowther  v.  Carleton,  Cas.  in  Eq. 
temp.  Ld.  Talbot,  187,  where  a  purchaser  for  a  valuable  consideration,  but  with 
notice,  protected  himself  by  making  title  through  a  third  person  whose  title  could 
not  be  impeached  by  notice  of  the  prior  defect.  And  several  cases  in  2  Vern.  159, 
where  purchasers  for  valuable  consideration  without  notice  have  protected  them- 
selves by  getting  a  legal  title,  though  obtained  originally  by  undue  means. 
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may  in  its  creation  be  fraudulent  and  voidable  as  against  a  purchaser, 
yet  it  may  become  valid  by  matter  ex  post  facto  ;  and  that  a  person 
to  whom  a  conveyance  was  made  which  was  voluntary  in  its  creation, 
and  therefore  voidable,  might  be  protected  by  the  title  of  a  subse- 
quent purchaser  for  a  valuable  consideration  who  had  acquired  an 
interest  in  it.  Per  Curiam.     Rule  discharged?- 


BARLOW  V.  BISHOP, 
In  thb  King's  Bench,  Mat  8,  1801. 

■    [Reported  in  1  East,  432.2] 

This  was  an  action  by  the  indorsee  of  a  promissory  note  against  the 
maker,  which  note  was  drawn  payable  to  one  Ann  Parry,  or  order,  at 
two  months  after  date,  for  £41  10s.,  and  by  her  indorsed  to  the  plain- 
tiff. The  first  count  of  the  declaration  was  upon  the  note,  to  which 
were  added  the  common  money  counts.  It  appeared  in  evidence 
before  Lord  Kenyon,  at  the  trial  at  the  last  Middlesex  sittings,  that 
Ann  Parry  was  a  married  woman,  carrying  on  trade  at  Birmingham 
in  her  own  name  with  the  consent  of  her  husband ;  and  that  the 
plaintiff,  who  lived  in  London,  had  furnished  her  with  goods  to  the 
amount  of  the  note,  dealing  with  her  as  a  feme  sole.  That  the  plain- 
tiff, after  much  delay,  having  pressed  for  payment,  the  defendant, 
with  a  view  to  serve  Mrs.  Parry,  gave  her  the  note  in  question,  with 
knowledge  of  her  being  married,  and  with  a  view  that  she  should  pay 
it  over  to  the  plaintiff,  in  order  to  stop  his  proceeding  against  her, 
which  she  did  by  indorsing  it  over  to  him.  A  verdict  was  taken  for 
the  plaintiflP,  with  leave  to  the  defendant  to  move  the  court  to  enter 
a  nonsuit,  if  they  should  be  of  opinion  that  the  plaintiff  could  not 
recover  upon  any  of  the  counts. 

Gibbs  on  a  former  day  obtained  a  rule  nisi  for  this  purpose,  on  the 
ground  that,  by  the  delivery  of  the  note  to  Ann  Parry  for  her  use,  it 
became  the  property  of  her  husband,  and  she  could  not  pass  it  away 
by  her  own  indorsement.  And  that  no  consideration  having  passed 
for  the  note  between  these  parties,  nor,  indeed,  any  consideration 
received  for  it  by  the  defendant,  the  plaintiff  could  not  recover  upon 
either  of  the  money  counts. 

Erskine  and  JSspinasse  now  showed  cause  against  the  rule  ;  and, 
admitting  that  by  the  delivery  of  the  note  to  the  wife  for  her  use 

1  Daniel  v.  Cartony,  1  Eap.  274 ;  Foltz  v.  Mey,  1  Bay,  486 ;  King  v.  Johnson, 
8  McC.  366,  accord.  — Ed. 

2  3Esp.  266,  s.  o.  — Ed. 
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the  property  vested  in  the  husband,  they  contended,  first,  that  as  she 
carried  on  trade  in  her  own  name  with  her  husband's  consent,  all  acts 
done  by  her  in  the  course  of  such  trade  must  be  taken  to  be  with  the 
knowledge  and  consent  of  her  husband  ;  and  he  having  permitted  her 
to  indorse  the  note  in  question,  it  in  effect  became  his  own  indorse- 
ment. But,  secondly,  if  the  property  in  the  note  could  not  pass  by 
her  indorsement,  though  made  with  her  husband's  consent,  then  as  the 
defendant  knew  that  she  was  a  married  woman,  and  that  the  object  of 
making  the  note  payable  to  her  was  that  she  might  indorse  it  to  the 
plaintiff,  which  by  law  was  a  nullity,  it  is  the  same  in  legal  effect  as 
if  the  note  were  either  made  payable  to  a  fictitious  person,  in  which 
case  it  became  payable  to  bearer,  as  in  Gibson  v.  Minet ;  or  as  if 
it  were  made  payable  to  the  plaintiff  himself,  for  whose  use  it  was 
expressly  given.  Perhaps  too,  under  the  special  circumstances  of  the 
case,  the  giving  this  note  may  be  considered  as  evidence,  under  the 
money  counts,  of  the  defendant's  having  received  so  much  money  for 
the  use  of  the  plaintiff  in  payment  of  his  demand  upon  Ann  Parry ; 
or,  as  in  Fenner  v.  Mears,^  it  amounts  to  an  agreement  by  the  defend- 
ant to  hold  so  much  money  for  the  use  of  the  person  to  whom  Ann 
Parry  herself  should  indorse  the  note. 

LoED  Kenyon,  C.  J.  I  saved  the  point  at  the  trial,  not  from  any 
doubt  entertained  by  myself,  at  the  time,  but  to  give  an  opportunity 
to  the  plaintiff's  counsel  to  see  if  there  were  any  ground  upon  which 
the  action  could  be  sustained  ;  but  none  has  been  or  can  be  stated. 
It  is  clear  that  the  delivery  of  the  note  to  the  wife  vested  the  interest 
in  her  husband  ;  and  as  he  perrnitted  her  to  carry  on  trade  on  her 
own  account,  and  this  was  a  transaction  in  the  course  of  that  trade, 
if  she  had  indorsed  the  note  in  the  name  of  her  husband,  I  am  not 
prepared  to  say  that  that  would  not  have  availed,  as  many  acts  of 
this  nature  may  be  done  by  a  power  of  attorney,  and  the  jury  might 
have  presumed  what  was  necessary  in  favor  of  an  authority  from  her 
husband  for  this  purpose.  But  the  indorsement  being  in  her  own 
name,  it  is  quite  impossible  to  say  that  she  could  pass  away  the  inter- 
est of  her  husband  by  it.  And  this  is  not  like  a  note  payable  to  the 
order  of  a  fictitious  person  to  whom  no  interest  can  pass ;  but  here 
the  interest  passed  to  the  husband.  Neither  is  there  any  color  for 
saying  that  the  plaintifi"  can  recover  upon  the  money  counts.  No 
money  passed  between  these  parties.  In  Fenner  v.  Mears,  there  was 
an  express  agreement  to  pay  the  money  to  any  person  to  whom  the 
bond  should  be  assigned  :  it  does  not,  therefore,  bear  upon  the  present 
case.  Per  Curiam.    Rule  absolute  for  entering  a  nonsuit.''' 

1  2  Blac.  1269. 

2  Binhy  v.  Smith  (Court  of  Session),  Jan.  26,  1836,  accord.  — Ed. 


460  DUNCAN  V.  SCOTT.  [CHAP.   IV. 


DUNCAN  V.  SCOTT. 

At  Nisi  Peius,  coeam  Loed  Ellbnboeough,  C.  J.,  Decembee  17, 

1807. 

[Reported  in  1  Campbell,  100.] 

Assumpsit  on  a  foreign  bill  of  exchange,  dated  Cape  Fran9ois, 
St.  Domingo,  4th  December,  1797,  drawn  by  the  defendant  on  J.  and 
E.  Gardhener,  at  Charleston,  in  North  America,  for  3,000  Spanish 
dollars,  at  six  months  after  date,  payable  to  V.  Kein,  and  indorsed  by 
him  to  the  plaintiff.     Plea,  non  assumpsit} 

To^yping  contended  that  the  plaintiff  must  still  be  nonsuited,  as  he 
had  not  proved  himself  to  be  holder  of  the  bill  for  a  valuable  consid- 
eration. The  bill  had  been  drawn  by  the  defendant,  when  he  was 
under  imprisonment;  when  he  was  threatened  with  death  and  the 
confiscation  of  his  property ;  when  he  was  not  a  free  agent,  but  a  mere 
instrument  in  the  hands  of  others.  He  was  clearly  not  liable  upon  it 
to  those  who  had  extorted  it  from  him ;  and  if  it  was  binding  upon 
him  at  all,  if  it  was  not  a  complete  nullity,  it  was  at  least  incumbent 
on  those  who  sued  as  indorsees  of  a  bill  made  under  such  circum- 
stances to  show  how  they  came  by  it ;  that  they  are  innocent  holders, 
and  that  they  gave  full  value  for  it  to  the  indorser. 

The  Attorney-General  maintained  that,  as  the  protest  proved  the 
bill  to  have  been  in  the  hands  of  the  plaintiff  before  it  became  due,  it 
was  unnecessary  for  him  to  show,  in  the  first  instance,  what  consider- 
ation he  had  given  for  it,  and  that  it  lay  on  the  other  side  to  impeach 
his  title.  Had  the  indorsement  taken  place  after  the  bill  was  due,  the 
case  would  have  been  otherwise,  as  the  bill  would  then  have  come  to 
the  plaintiff  under  circumstances  of  suspicion  ;  but  before  a  bill  is  due, 
full  credit  is  to  be  given  to  it,  and  every  one  has  a  right  to  suppose 
that  the  persons  whose  names  appear  upon  it  became  parties  to  it 
regularly  and  for  a  full  consideration.  Under  these  circumstances,  it 
was  to  be  presumed  that  the  indorsee  gave  value  for  the  bill ;  and 
the  onus  prohandi  lay  upon  the  drawer,  if  he  did  not.  There  was 
no  doubt  that  the  plaintiff  here  had  received  the  bill  in  payment  of 
goods  sold ;  but  he  could  not  anticipate  the  defence  to  be  set  up  to 
the  action,  and  it  would  materially  shake  the  credit  of  negotiable 
securities,  if  in  every  case  the  plaintiff  must  come  prepared  at  the 
trial  to  prove  what  valuable  consideration  he  gave  for  them. 

1  Only  so  much  of  the  case  is  given  as  relates  to  the  defence  of  duress.  —  Ed. 
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LoED  Ellenboeottgh  held  that,  the  defendant  not  having  been  a 
free  agent  when  he  drew  the  bill,  it  was  incumbent  on  the  plaintiff  to 
give  Bome  evidence  of  consideration,  and  therefore  directed  a  non- 
suit.* 


BENNETT  v.  FARNELL. 

At  Nisi  Peius,  coeam  Loed  Ellekboeofgh,  C.  J.,  Decembee  21, 

1807. 

[Reported  in  1  Campbell,  130.] 

This  was  an  action  against  the  defendant  as  acceptor  of  a  bill  of 
exchange  for  £500,  dated  25th  March,  1805,  at  two  months  after  date. 

The  first  count  of  the  declaration,  in  which  the  plaintiff  claimed  as 
indorsee,  stated  the  bill  to  have  been  drawn  by  Robert  Abney,  pay- 
able to  the  order  of  the  said  Robert,  by  the  name  and  addition  of 
George  Abney,  Esq.,  and  after  being  accepted  by  the  defendant  to 
have  been  indorsed  by  Robert  Abney  to  the  plaintiff.  In  the  second 
count,  the  plaintiff  claimed  as  bearer ;  and  having  set  out  the  bill  as 
drawn  by  Robert  Abney,  payable  to  George  Abney,  Esq.,  or  order, 
and  accepted  by  the  defendant,  it  averred  "  that,  when  the  said  last- 
mentioned  bill  of  exchange  was  made,  there  was  no  such  person  as 
George  Abney,  the  supposed  payee  named  in  the  bill ;  but  that  the 
said  name  of  George  Abney  was  merely  fictitious  :  by  reason  whereof 
the  sura  of  money  specified  in  the  said  last-mentioned  bill  of  exchange 
became  and  was  payable  to  the  bearer  thereof,  according  to  the  efiect 
and  meaning  of  the  same  bill," — adding  that  the  plaintiff  became 
bearer  of  the  bill  for  a  good  and  valuable  consideration.  There  was 
a  third  count,  in  the  common  form  on  a  bill  or  note  payable  to  bearer, 
with  the  usual  money  counts.     Plea,  the  general  issue. 

Park,  in  opening  the  case  for  the  plaintiff,  stated  that  the  bill  was 
actually  made  payable  on  the  face  of  it  to  George  Abney.  The 
drawer  had  once  had  a  brother  of  that  name,  but  he  had  been  long 
dead.  Therefore,  it  was  the  same  as  if  it  bad  been  drawn  pay- 
able to  a  fictitious  person  ;  and  although  the  indorsement  was  made 
by  the  drawer,  Kobert  Abney,  not  by  George  Abney,  the  supposed 
payee,  yet  under  the  circumstances  that  was  quite  suflBcient,  as 
upon  the  authority  of  the  cases  of  Tatlock  v.  Harris,''  Vere  v.  Lewis,' 
and  Minet  v.  Gibson,  a  bill  payable  to  a  fictitious  person  is  payable  to 

1  Clark  V.  Pease,  41  N.  H.  414,  accord. 

Willocks  p.  Callender  (Court  of  Session),  Nov.  21,  1776;  Wightman  «.  Graham, 
(Court  of  Session),  Dec.  6,  1781,  contra. 

Conf.  Loomis  v.  Ruck,  56  N.  Y.  462.  — Ed. 

3  3  T.  R.  174.  »  3  T.  E.  182. 
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bearer.  Thus,  it  -would  be  enough  for  the  plaintiff  to  prove  that  he 
became  bearer  of  this  bill  for  a  good  and  valuable  consideration 
But  it  not  only  could  be  proved  that  he  had  become  so,  but  letters 
from  the  defendant  would  be  read  acknowledging  this,  and  praying 
for  further  time  to  pay  the  bill. 

Garrow,  for  the  defendant,  said  that  a  case  almost  the  same  with 
that  now  opened  had  been  decided  by  Lord  Ellenborough  himself,  at 
the  sittings  after  Hilary  term,  1805.  He  then  read  a  note  of  the 
case  of  Were  and  Others  v.  Taylor,  which  was  nearly  as  follows: 
"  Action  on  a  bill  of  exchange  payable  to  Watts  or  order.  No  such 
person  existed.  Erskine,  for  the  plaintiffs,  insisted,  on  the  authority 
of  Tatlook  V.  Harris,  that  this  must  be  taken  as  payable  to  bearer. 
He  stated  that  the  produce  of  the  bill  had  come  to  the  hands  of  the 
defendant.  Lord  Ellenborough  said  that  would  be  the  best  case  to 
make  for  the  plaintiffs.  But  he  should  hesitate  very  much  before  he 
should  hold  that  this  bill  could  be  considered  payable  to  bearer :  the 
very  form  of  the  bill  was  contrary  to  such  a  supposition,  and  the  cases 
on  the  subject  had  been  much  doubted.  Accordingly,  the  plaintiffs 
failing  to  show  that  the  produce  of  the  bill  had  come  to  the  use  of  the 
defendant,  they  were  nonsuited." 

Park  said  he  understood  that  in  the  Court  of  Common  Pleas  an 
action  was  brought  immediately  after,  on  another  bill  of  the  same  set 
and  framed  exactly  in  the  same  manner,  in  which  the  plaintiff  was 
allowed  to  recover. 

Lord  Ellenboeough.  Must  not  that  have  been  under  the  count 
for  money  had  and  received  ? 

Gom.yn,  amicus  ciirice,  observed  that  he  had  been  in  the  cause 
alluded  to  in  the  Common  Pleas,  and  that  his  Lordship's  conjecture  was 
right ;  as  they  had  there  proved  that  the  defendant  had  received  money 
for  the  bill,  which  had  been  paid  by  the  plaintiff  in  discounting  it. 

Lord  Ellenborough.  I  will  admit  any  evidence  of  value  having 
been  received  by  the  defendant.  If  Bennett's  money  has  found  its 
way  to  him,  he  shall  not  be  allowed  to  retain  it.  In  that  case,  he  has 
money  drily  in  his  hands  belonging  to  another  person  ;  and  it  may  be 
recovered  from  him  as  money  had  and  received.  But  the  bill  being 
made  payable  to  George  Abney  or  order,  the  plaintiff  cannot  sue  upon 
it,  either  as  the  mere  bearer  or  as  indorsee  of  Robert  Abney.  Where 
a  bill  is  payable  to  the  order  of  a  particular  person,  an  order  from  this 
person  must  be  shown  by  any  one  who  would  make  title  to  the  bill.' 

Plaintiff  nonsuited. 

1  "  In  Bennett  v.  Farnell,  the  doctrine  I  have  supposed  to  have  been  lield,  that 
'  a  bill  of  exchange  made  payable  to  a  fictitious  person,  or  his  order,  is  neither  in 
effect  payable  to  the  order  of  the  drawer  nor  to  bearer,'  must  be  taken  with  this 
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"WILLIAMSON"  V.  WATTS,   Spinster. 

At  Nisi  Peius,  coram  Sir  James  Mansfield,  C.  J.,  December 

13,  1808. 
[Reported  in  1  Campbell,  552.] 

Assumpsit  on  a  bill  of  exchange.  Plea,  infancy.  Replication, 
that  the  bill  was  accepted  for  necessaries,  and  issue  thereupon. 
When  the  case  was  opened, 

Sir  James  Mansfield,  C.  J.,  said :  This  action  certainly  cannot 
be  maintained.  The  defendant  is  allowed  to  be  an  infant ;  and  did 
any  one  ever  hear  of  an  infant  being  liable  as  acceptor  of  a  bill  of 
exchange  ?  The  replication  is  nonsense,  and  ought  to  have  been  de- 
murred to.  As  the  point  of  law  is  so  clear,  I  am  strongly  inclined  to 
nonsuit  the  plaintiff.     However,  if  I  am  required  to  hear  the  evidence, 

1  will  do  so ;  and  the  defendant  will  find  redress  in  the  court  above, 
should  the  verdict  be  against  her. 

It  appeared  that  the  defendant  was  a  woman  of  the  town,  and  that 
the  consideration  for  the  acceptance  was  the  sale  of  silk  stockings  and 
other  expensive  articles  of  dress.     Whereupon 

Sir  Jambs  Mansfield  directed  a  nonsuit.* 

qualification,  '  unless  it  can  be  shown  that  the  circumstance  of  the  payee  being  a 
fictitious  person  was  known  to  the  acceptor.'  A  new  trial  was  refused  in  this  case, 
because  no  such  evidence  had  been  offered  at  nisi  prius.  Lord  EUenborough 
said  he  conceived  himself  bound  by  Minet  v.  Gibson,  and  the  other  cases  upon  this 
subject  which  had  been  carried  up  to  the  House  of  Lords  (though  by  no  means  dis- 
posed to  give  thera  any  extension),  and  that  if  it  had  appeared  that  the  defendant 
knew  George  Abney,  the  payee,  to  be  a  fictitious  person,  he  should  hare  directed  the 
jury  to  find  for  the  plaintiff."      1  Camp.  180,  c. 

See  Maniort  v.  Roberts,  4  E.  D.  Sm.  83.  —  Ed. 

1  Trueman  v.  Hirst,  1  T.  R.  40 ;  McCrillis  u.  How,  3  N.  H.  348 ;  Conn  v.  Coburn, 
7  N.  H.  368 ;  Teuton  u.  White,  1  South.  100 ;  Swasey  ■/.  Vanderheyden,  10  Johns. 
33 ;  Henderson  v.  Fox,  5  Ind.  489 ;  Rundel  v.  Keeler,  7  Watts,  237  {semble) ;  Bou- 
chell  V.  Clary,  3  Brev.  194;  McMinn  v.  Richmonds,  6  Yerg,  9,  accord. 

Earle  v.  Reed,  10  Met.  387 ;  Dubose  v.  Wheddon,  4  McC.  221 ;  Haine  v.  Tarrant, 

2  Hill  (S.  Ca.)  400;  Bradley  v.  Pratt,  23  Vt.  378,  contra. 

An  infant's  bill  or  note  is,  like  his  other  express  contracts,  not  void,  but  voidable 
at  his  election.  Consequently,  a  ratification  by  the  infant  after  he  attains  his  ma- 
jority renders  the  bill  or  note  valid  ab  initio. 

Hunt  V.  Massey,  5  B.  &  Ad.  902  ;  Fisher  v.  Jewett,  Berton  (N.  B.),  23  ;  Dockery  v. 
Day,  7  Port.  618  (semble);  Lawson  w.  Lovejoy,  8  Greenl.  405;  Stern  u.  Freeman, 
4  Met.  (Ky. )  309 ;  Martin  «.  Mayo,  10  Mass.  137  ;  Whitney  v.  Dutch,  14  Mass.  457  ; 
Reed  v.  Batohelder,  1  Met.  559 ;  Wright  v.  Steele,  2  N.  H.  51 ;  Orvis  v.  Kimball, 

3  N.  H.  314 ;  Edgerly  v.  Shaw,  26  N.  H.  514 ;  Goodsell  v.  Myers,  8  Wend.  479  (semble)  ; 
Everson  v.  Carpenter,  17  Wend.  419;  Bigelow  v.  Grannis,  2  Hill,  120;  Taft  v.  Ser- 
geant, 18  Barb.  320;  Bay  v.  Gunn,  1  Den.  108;  Henry  v.  Root,  33  N.  Y.  526,543 
(semble);  Cheshire  K.Barrett,  4  MoC.  241;  Bobo  «.  Hansel],  2  Bail.  114;  Little  v. 
Duncan,  9  Rich.  55.  —  Ed. 
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POTTER  V.  TUBE. 
At  Nisi  Peius,  Saeum  Lent  Assizes,  coeam  Buller,  J.,  1785. 

[Reported  in  1  Chitty,  Jr.,  430.] 

When,  in  an  action  by  the  payee  of  a  bill  of  exchange  against  the 
acceptor,  the  defence  attempted  to  be  set  up  was  that  the  considera- 
tion of  accepting  the  bill  was  a  debt  due  by  the  acceptor  to  the  drawer 
for  smuggled  goods,  it  was  ruled  by  Bullee,  J.,  that  this  could  not 
affect  the  plaintiff,  unless  the  bill  had  been  given  to  him  for  a  smug- 
gling debt.^ 

1  The  doctrine  of  the  principal  case,  that  the  title  of  an  innocent  holder  for  value 
cannot  be  impeached  by  any  illegality  in  the  transaction  between  prior  parties  to  a  bill 
or  note,  except  in  cases  where  the  statute  expressly  makes  the  instrument  absolutely 
Toid  (supra,  pp.  400  n.  2,  416  n.  2),  has  been  universally  followed,  e.  g.:  — 

Bill  or  Note  executed  on  Sunday.  Saltmarsh  v.  Tuthill,  13  Ala.  390,  406 
(semhle) ;  Trieber  v.  Comm.  Bank,  31  Ark.  128;  Cumberland  Bank  v.  Mayberry,  48 
Me.  198 ;  Cranson  v.  Goss,  107  Mass.  439  ;  Vinton  v.  Peck,  14  Mich.  287 ;  State  Bank 
V.  Thompson,  42  N.  H.  369  ;  Knox  v.  Clifford,  88  Wis.  651 ;  Houliston  u.  Parsons,  9 
Up.  Can.  Q.  B.  C81 ;  Crombie  v.  Overholtzer,  9  Up.  Can.  55. 

Bill  or  Note  given  for  Intoxicating  Liquors.  Cazet !'.  Field,  9  Gray,  329 ; 
Taylor  v.  Page,  6  All.  86  ;  Norris  v.  Langley,  19  N.  H.  423 ;  Doe  v.  Burnham,  31  N.  H. 
426 ;  Great  Falls  Bank  v.  Farmington,  41  N.  H.  32 ;  Pindar  v.  Barlow,  31  Vt.  529 ; 
Converse  v.  Foster,  32  Vt.  828 ;  Johnson  v.  Meeker,  1  Wis.  436. 

Other  Instances  of  Illegality.  Lucas  v.  Winton,  2  Camp.  443;  Simpson  w. 
Pogson,  3  Dowl.  &  By,  567  ;  Kay  v.  Masters,  2  Leg.  Obs.  396 ;  Goldsmid  v.  Hampton,  5 
C.  B.  N.  8.  94;  Greenland  v.  Dyer,  2  M.  &  Ry.  422;  Hatch  u.  Burroughs,  1  Woods, 
429  ;  Bozeman  v.  Allen,  48  Ala.  512  ;  Haight  v.  Joyce,  2  Cal.  64  ;  Thorne  v.  Yontz,  4 
Cal.  321 ;  Adams  v.  Wooldridge,  4  III.  255 ;  Conkling  v.  Underbill,  4  HI.  388 ;  Hem- 
enway  v.  Cropsey,  37  111.  357  ;  Williams  v.  Cheney,  3  Gray,  215 ;  Young  v.  Berkley, 
2  N.  H.  410 ;  Williams  u.  Little,  11  N.  H.  66 ;  Clark  v.  Eicker,  14  N.  H.  44 ;  Clark 
.;.  Pease,  41  N.  H.  414 ;  Baker  u.  Arnold,  3  Cai.  279 ;  Willmarth  v.  Crawford,  10 
Wend.  841 ;  City  Bank  v.  Barnard,  1  Hall,  70 ;  Gould  v.  Armstrong,  2  Hall,  266 ;  Rock- 
well V.  Charles,  2  Hill,  499;  Loomis  v.  Cline,  4  Barb.  453  ;  Hill  v.  Northrup,  4  Th.  & 
C.  120;  1  Hun,  612,  s.  c. ;  Grimes  v.  Hillenbrand,  6  Th.  &  C.  620;  4  Hun,  354,  s.  c; 
Bell  V.  Wood,  1  Bay,  249 ;  Pendar  v.  Kelley,  48  Vt.  27 ;  Streit  v.  Waugh,  48  Vt.  298. 

Failure  of  Consideration  between  prior  parties  is  of  course  not  available  as 
a  defence  against  an  innocent  holder  for  value.  Robinson  v.  Reynolds,  2  Q.  B.  196 ; 
Munroe  v.  Bordier,  8  C.  B.  862;  U.  S.  «.  Bank  of  Metropolis,  15  Pet.  393 ;  Woods  v. 
Hynes,  2  111.  103  ;  Mulford  v.  Shepard,  2  111.  583 ;  Conkling  v.  Vail,  31  HI.  166  ;  Bald- 
win o.  Killian,  63  111,  550  ;  Petillon  v.  Noble,  73  111.  567  ;  Culver  v.  Hide  Bank,  78 
111.  625 ;  Merrick  v.  Phillips,  58  Mo.  436 ;  Perkins  v.  Challis,  1  N.  H.  254 ;  Watson  v. 
Flanagan,  14  Tex.  354. 

Fraudulent  Representations  by  which  one  is  induced  to  execute  a  bill  or  note 
stand  upon  the  same  footing  with  illegality,  or  failure  of  consideration.  Corrie  v. 
Aitken  (Court  of  Session),  July  27,  1785;  Plumber  u.  Houston  (Court  of  Session), 
Feb.  13,  1706 ;  Middletown  Bank  v.  Jerome,  18  Conn.  443 ;  Humphrey  v.  Clark,  27 
Conn.  381 ;  Gridley  v.  Bane,  57  111.  529 ;  Loomis  v.  Metcalf,  30  Iowa,  882  ;  Richard- 
son V.  Brackett,  101  Mass.  497  ;  Miller  v.  Finley,  26  Mich.  249  ;  McWilliams  v.  Mason, 
31  N.  Y.  294 ;  How  d.  Potter,  61  Barb.  356.  —  Ed. 
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BURBRIDGE  v.  MANNERS. 

At  Nisi  Peius,  coram  Loed  Ellenborough,  C.  J.,  Fbbeuaet  25, 

1812. 

[Reported  in  3  Campbell,  193.] 

This  was  an  action  on  a  promissory  note  for  £10  15s.  5c?.,  dated 
11th  October,  1810,  drawn  by  J.  Finney,  payable  three  months  after 
date  at  Eraser  &  Co.'s  to  the  defendant,  indorsed  by  him  to  one  Tin- 
son,  and  by  Tinson  to  the  plaintiff. 

The  note  was  regularly  presented  for  payment  in  the  forenoon  of 
the  day  it  became  due,  when  payment  was  refused  ;  and  in  the  after- 
noon of  the  same  day  the  plaintiff  caused  notice  of  its  dishonor  to  be 
sent  to  the  defendant. 

Park^  for  the  defendant,  objected  that  this  was  not  sufficient  notice 
of  the  dishonor.  Finney,  the  maker  of  the  note,  had  the  whole  of  the 
day  it  became  due  to  pay  it,  and  till  the  last  minute  of  that  day  it 
could  not  be  considered  as  dishonored.  The  notice  therefore  stated 
what  was  untrue,  and  was  evidently  premature, 

Loed  Ellbnboeough.  I  think  the  note  was  dishonored  as  soon 
as  the  maker  had  refused  payment  on  the  day  when  it  became  due, 
and  the  notices  sent  the  defendant  must  have  answered  all  the  pur- 
poses for  which  notice  in  such  cases  is  required.  The  holder  of  a  bill 
or  note  gives  notice  of  its  dishonor  in  reasonable  time  the  day  after  it 
is  due ;  but  he  may  give  such  notice  as  soon  as  it  has  been  dishonored 
the  day  it  becomes  due,  and  the  other  party  cannot  complain  of  the 
extraordinary  diligence  used  to  give  him  information. 

By  the  defendant's  evidence,  it  appeared  that  this  bill,  being  in  the 
hands  of  Maude  &  Co.,  was  paid  in  by  them  when  indorsed  only  by 
the  defendant  to  their  bankers,  Masterman  &  Co.,  who  were  to  pre- 
sent it  for  payment.  Maude  &  Co.  had  received  it  from  Finney  the 
maker,  as  a  collateral  security  for  an  acceptance  of  his,  then  in  their 
hands  overdue.  On  the  10th  of  January,  four  days  before  the  note 
was  due,  some  person  unknown  came  to  Masterman  &  Co.'s  where  it 
lay,  paid  it,  and  carried  it  away  without  its  being  cancelled,  or  any 
memorandum  being  made  upon  it.  However,  it  had  been  indorsed 
by  Tinson,  and  had  come  into  the  hands  of  the  plaintiff,  before  it 
was  due. 

Park  contended  that,  after  the  bill  had  been  once  paid,  it  could  not 
be  reissued,  and  he  relied  upon  Beck  v.  Robley. 

Lord  ELLBNBOROtrGH.  Payment  means  payment  in  due  course,  and 
not  b}  anticipation.    Had  the  bill  been  due  before  it  came  into  the 

30 
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plaintiff's  hands,  he  must  have  taken  it  with  all  its  infirmities.  In  that 
case,  it  would  have  been  his  business  to  inquire  minutely  into  its 
origin  and  history.  But,  receiving  it  before  it  was  due,  there  was  noth- 
ing to  awaken  his  suspicion.  I  agree  that  a  bill  paid  at  maturity 
cannot  be  reissued,  and  that  no  action  can  afterwards  be  maintained 
upon  it  by  a  subsequent  indorsee.  A  payment  before  it  becomes  due, 
however,  I  think  does  not  extinguish  it  any  more  than  if  it  were  merely 
discounted.  A  contrary  doctrine  would  add  a  new  clog  to  the  circu- 
lation of  bills  of  exchange  and  promissory  notes ;  for  it  would  be 
impossible  to  know  whether  there  had  not  been  an  anticipated  pay- 
ment of  them.  It  is  the  duty  of  bankers  to  make  some  memorandum 
on  bills  and  notes  which  have  been  paid  ;  but,  if  they  do  not,  the 
holders  of  such  securities  cannot  be  affected  by  any  payment  made 
before  they  are  due.  While  a  bill  of  exchange  is  running,  it  remains 
in  a  negotiable  state.  I  cannot  limit  its  negotiability  to  the  last  four 
days  before  it  becomes  due  more  than  the  first  four  days  after  it  is 
drawn.  Verdict  for  the  plaintiff.^ 


BASS    V.   CLIVE. 
In  the  King's  Bench,  April  13,  1815. 

[Reported  in  i  Maule  ^  Selwyn,  13.] 

Assumpsit  by  the  plaintiffs  as  indorsees,  against  the  defendant  as 
acceptor  of  the  following  bill  of  exchange :  — 

"  London,  Feb.  25,  1814. 
"  £380. 

'•  Three  months  after  date,  pay  to  our  order  £380,  value  received. 

"  Ellis,  Needham,  Jr.,  &  Co. 
"  To  Mr.  T.  Clite." 

And  the  plaintiffs  declared  as  upon  a  bill  drawn  by  certain  persons 
trading  under  the  name,  style,  and  firm  of  Ellis,  Needham,  Jr.,  &  Co., 
payable  to  their  own,  to  wit,  the  order  of  the  said  Ellis,  Needham, 
Jr.,  &  Co.,  and  indorsed,  &c.  And  at  the  trial  before  Lord  Ellen- 
borough,  C.  J.,  at  the  London  sittings  after  last  Michaelmas  term, 
because  it  was  proved  that  only  one  person  constituted  the  firm  of 
Ellis,  Needham,  Jr.,  &  Co.,  therefore  it  was  objected  that  here  was  a 
variance.     His  Lordship  directed  a  nonsuit,  but  gave  the  plaintiffs 

1  Palmer  «.  Marshall,  60  HI,  289;  White  ».Kibling,HJohns.  128  (.^emftfe) ;  Eunyan 
i>.  Eeed,  5  Pa.  L.  J.  439,  accord.  —  Ed. 
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liberty  to  move.^    Topping  accordingly,  in  the  last  term,  obtained  a 
rule  nisi  for  a  new  trial. 

M  JOawes,  who  showed  cause,  admitted  that  the  bill  imported  ^J-i'ma 
facie  to  be  drawn  by  a  firm  consisting  of  more  than  one  person,  yet, 
he  said,  as  the  plaintiffs  received  it  from  Needham,  Jr.,  the  drawer, 
they  must  be  intended  to  know  that  he  alone  was  concerned  in  the 
drawing  it.  And  doubtless  they  might  have  declared  as  upon  a  bill 
drawn  by  him,  though  the  bill  purport  to  be  drawn  by  a  firm  com- 
prising more  persons  than  one.  If,  therefore,  the  plaintiffs  might 
have  averred  and  proved  contrary  to  the  fact  apparent  on  the  face  of 
the  bill,  the  defendant  shall  not  be  estopped  from  doing  the  same. 

LoKD  Ellbnboeough.  Is  not  the  acceptor,  before  he  accepts  a  bill 
drawn  upon  him  in  the  name  of  an  aggregate  firm,  bound  to  know 
whether  the  firm  consists  of  a  plurality  of  persons  or  not ;  and,  if  he 
does  accept  the  bill,  is  he  not  estopped  from  averring  that  it  is  not  in 
fact  drawn  by  an  aggregate  firm,  when  he  himself  has  accredited  the 
description  by  accepting  it  when  so  drawn  ?  It  struck  me  at  the  trial 
that  the  plaintiffs  should  have  framed  their  declaration  as  if  the  bill 
was  drawn  by  an  individual  in  the  name  of  an  aggregate  firm  ;  but, 
as  it  is,  they  have  declared  according  to  the  terms  in  which  the  de- 
fendant has  accepted  the  bill.  The  words  "  pay  to  our  order  "  natu- 
rally import  a  plurality  of  persons;  and  the  plaintiffs  would  have 
violated  the  letter,  if  they  had  described  it  as  drawn  in  the  singular. 
Besides,  the  defendant  has,  by  his  acceptance,  led  them  into  the  error  ; 
and  how  can  the  indorsees  of  a  bill  be  supposed  to  have  any  knowl- 
edge of  the  firm  of  the  drawers  beyond  that  which  the  bill  conveys  to 
them  ?  A  person  who  takes  a  bill  is  warranted  in  taking  it  according 
to  the  ordinary  import  of  its  terms,  and  treating  it  so  ;  and  it  would 
introduce  vast  inconvenience,  if  it  were  otherwise,  and  if  the  party 
declaring  must  never  venture  to  predicate  either  the  singular  or 
plural,  though  the  terms  of  the  bill  clearly  import  it.  The  point  was 
saved  at  the  trial  upon  the  impression  which  I  then  had,  but  I  now 
think  my  present  view  of  it  the  more  correct  one. 

Le  Blanc.  J.  The  bill  being  drawn  in  the  plural,  "  to  our  order," 
satisfies  the  mode  of  declaring  upon  it. 

Baylet,  J.  Possibly  the  plaintiffs  might  have  declared  according 
to  the  fact  as  it  exists  ;  but  they  may  also  declare  according  to  the 
fact  as  the  defendant  says  it  exists.  The  defendant,  by  his  accept- 
ance, has  said,  there  is  a  firm  of  Ellis,  Needham,  Jr.,  &  Co.,  and 
that  to  their  order  he  will  pay  it.  He  is  precluded  from  saying  that 
the  word  "  our  "  is  not  well  applied  :  after  having  recognized  the  firm 
in  the  plural,  he  is  not  now  at  liberty  to  deny  it. 
1  See  4  Campb.  N.  P.  C.  78. 


s 
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DAirpiEE,  J.  Suppose  the  drawer's  name  is  forged,  yet,  if  the 
drawee  accept  the  bill,  he  is  precluded  from  averring  as  against 
strangers  that  it  is  a  forgery.  So  here  the  defendant,  by  his  accept- 
ance, has  verified  the  word  "  our."  Hule  absolute.^ 


DUNN  AKD  Anothbe  v.  O'KEEFE. 
In  the  King's  Bench,  June  28,  1816. 

[Reported  in  5  Maule  S/-  Selwyn,  282.] 

Eeeoe  to  reverse  a  judgment  given  for  the  plaintiff,  Mary  O'Keefe, 
against  the  defendants,  J.  and  T.  Dunn,  in  an  action  brought  in  the 
Common  Pleas,  in  which  the  plaintiff  declared  that  the  defendants, 
on  the  19th  June,  1813,  at  London,  according  to  the  custom  of  mer- 
chants, made  their  bill  of  exchange,  bearing  date  the  same  day, 
dii-ected  to  Messrs.  Ricketts,  Thorne,  George,  &  Co.,  and  thereby  re- 
quired them,  one  month  after  date,  to  pay  to  the  order  of  J.  Sinclair 
£1,000,  for  value  received;  and  that  Sinclair,  afterwards,  and  before 
payment  of  the  money  in  the  bill  mentioned,  or  of  any  part,  to  wit, 
on  the  same  day,  by  his  indorsement,  appointed  the  contents  of  the 
bill  to  be  paid  to  the  plaintiff,  and  delivered  the  same,  so  indorsed, 
to  the  plaintiff ;  and  the  plaintiff  averred  that  afterwards,  to  wit,  on 
the  13th  July  in  the  same  year,  the  bill  was  presented  to  Messrs. 
Ricketts  for  acceptance,  and  that  they  refused  to  accept ;  of  which 
the  defendants  afterwards,  to  wit,  on  the  same  day,  had  notice.  By 
reason  of  which,  according  to  the  said  custom,  they  became  liable,  &c. 

The  defendants  pleaded  non  assumpserunt ;  and  further,  in  bar  of 
the  action,  that  before  the  supposed  indorsement  of  the  bill  to  the 
phiintiff,  and  its  presentment  for  acceptance,  as  in  the  declaration 
mentioned,  to  wit,  on  the  20th  of  June,  at  London,  the  bill  was  pre- 
sented by  Sinclair  to  Messrs.  Ricketts  for  acceptance,  and  that  they 
refused  acceptance,  and  that  notice  of  such  refusal  was  not  given  to 
the  defendants.  The  plaintiff,  in  reply,  protesting  that  the  plea  and 
the  matters  thereof  were  insufficient  to  bar  the  action,  traversed  that 
before  the  presentment  mentioned  in  the  declaration  the  bill  was 
presented  by  Sinclair,  and  refused  acceptance,  as  in  the  plea  alleged. 

And,  at  the  trial,  the  jury  found  for  the  plaintiff,  upon  the  non 
assumpsit  J  and  upon  the  plea  they  found  for  the  defendants,  specially 
that,  before  the  presentment  mentioned  in  the  declaration,  the  bill  was 

'  Claflin  V.  Griffin,  8  Bosw.  689,  accord.  —  Ed. 
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presented  by  Sinclair  to  Messrs.  Ricketts  for  acceptance,  and  that 
they  refused  to  accept  in  the  manner  stated  in  tlie  plea  ;  and  in  case 
the  court  should  give  judgment  for  the  plaintiff,  notwithstanding  the 
finding  on  the  plea,  the  jury  assessed  the  damages  at  £1,087.  After- 
wards judgment  was  entered  as  follows  :  "  Therefore,  it  is  considered 
that,  notwithstanding  the  verdict  in  form  aforesaid,  found  for  the 
defendants,  upon  the  issue  joined  between  the  parties  upon  the  plea 
of  the  defendants  by  them  secondly  above  pleaded  in  bar,  the  plain- 
tiff recover  against  the  defendants  her  damages  upon  the  said  count, 
by  the  juiy  in  form  aforesaid  assessed,"  &c. 

And  the  errors  assigned  upon  this  judgment  were  that  the  defend- 
ants' plea  was  sufficient  to  bar  the  action  ;  and,  therefore,  judgment 
ought  to  have  been  given  for  them,  upon  the  issue  and  verdict  there- 
on ;  and  the  common  error  was  assigned  upon  the  judgment  given  for 
the  plaintiff,  upon  the  promise  in  the  said  count. 

And  the  point  now  insisted  on  for  the  plaintiffs  in  error  was  this, 
that  Sinclair  having,  by  his  laches  in  omitting  to  give  notice  of  the 
non-acceptance  of  the  bill,  discharged  them  from  their  liability,  could 
not,  by  his  subsequent  indorsement  to  the  defendant  in  error  revive 
that  liability. 

Which  point  was  maintained  by  Gifford,  for  the  plaintiffs  in  error, 
who  argued,  first,  upon  a  consideration  of  the  mutual  engagements 
between  the  drawer  and  the  holder  of  a  bill  of  exchange.  The  drawer, 
he  said,  undei-takes  that  the  drawee  shall  accept  the  bill,  and  shall 
also  pay  it  at  the  period  of  its  maturity :  upon  failure  of  either  of 
which  conditions,  the  drawer  becomes  liable,  provided  he  has  due 
notice.  The  holder,  on  the  other  hand,  undertakes  for  due  diligence 
in  seeking  payment,  and  giving  notice  of  any  disaf)pointment  which 
may  happen  in  the  pursuit  of  it.  It  is  indeed  optional  with  the 
holder,  where  the  bill  is  payable  after  date,  to  present  it  for  accept- 
ance, or  to  wait  until  the  bill  arrives  at  maturity,  relying  in  the  inter- 
val on  the  credit  of  the  drawer,  and  present  it  at  once  for  payment ; 
but  if  he  elect  the  former  course,  and  acceptance  is  refused,  he  is  as 
much  bound  to  give  notice  of  this  refusal  as  he  would  be  to  give  notice 
of  non-payment,  if  he  wait  till  the  bill  becomes  due,  and  payment  is 
refused.  Blesard  v.  Hirst,  Goodall  v.  Dolley,  Roscow  v.  Hardy.  The 
reason  of  which  has  already,  in  part,  been  stated ;  viz.,  because,  im- 
mediately on  failure  of  the  drawee  to  accept,  the  drawer  or  indorser 
becomes  liable,  Ballingalls  v.  Gloster;  whence  it  follows  that  the 
drawer  ought  to  have  an  opportunity  forthwith  of  withdrawing  his 
effects  out  of  the  hands  of  the  drawee.  Thus,  the  mutual  engagements 
between  the  drawer  and  holder  of  a  bill  of  exchange  requiring 
notice,  the  law  has  adopted  the  rule,  and  discharges  the  drawer  if 
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notice  be  not  given  ;  and  it  would  be  converting  the  rule  of  law  into 
a  dead  letter,  if  the  party  violating  it  may,  after  the  drawer  is  dis- 
charged, cure  his  own  default,  and  by  indorsing  over  the  bill  revive 
the  drawer's  responsibility.  It  appears,  however,  that  Lord  Ellen- 
borough  thought  differently  of  the  rule  of  law,  and  of  the  means  of 
evading  it,  when  he  pronounced  that,  "  if  the  indorsers  be  once  dis- 
charged by  the  laches  of  the  holder  at  the  time,  in  not  giving  due 
notice  of  the  dishonor,  their  responsibility  cannot  be  revived  by  the 
shifting  of  the  bill  into  other  hands."  Roscoww.  Hardy.  If  this  were 
a  question  on  whom  the  hardship  ought  to  fall,  it  might  be  enough 
to  state  that,  on  the  one  hand,  the  drawers  are  concerned,  who  have 
already  suffered  by  want  of  notice,  and  were  not  privy  to  the  subse- 
quent indorsement ;  on  the  other,  the  indorsee,  who  derives  her  title 
immediately  by  indorsement  from  the  transgressing  party  (and  how 
could  he  confer  a  better  title  than  he  had  himself  ?  ),  and  who,  by  tak- 
ing the  bill  unaccepted,  must  have  done  it  upon  the  faith  reposed 
in  the  party  indorsing  it,  that  he  had  done  no  act  to  discharge  the 
security.  The  hardship,  therefore,  if  there  be  any,  ought  to  fall  where 
the  confidence  was  misplaced,  and  where  the  remedy  lies  immediately 
against  the  party  who  has  abused  it.  As  to  any  supposed  incon- 
venience likely  to  result  from  the  adoption  of  these  arguments,  it  mny 
be  doubtful  how  far  the  unrestrained  circulation  of  unaccepted  bills 
ought  to  be  placed  to  the  account  of  public  convenience,  if  under  that 
term  is  comprehended  a  due  regard  to  individual  security.  But, 
however  this  may  be,  it  is  submitted,  in  the  language  of  the  learned 
judge  who  dissented  in  the  Common  Pleas,  "  That  as  the  law  limits 
the  responsibility  of  parties  to  bills  of  exchange,  by  certain  rules  for 
the  negotiation  of  them,  those  rules  ought  not  to  be  varied  by  the 
introduction  of  new  and  unnecessary  distinctions  or  exceptions." 

Tindal,  contra,  was  stopped  by  the  court. 

Lord  Ellenboeoitgh,  C.  J.  At  a  very  late  period,  after  the  law- 
merchant,  as  it  regards  the  subject  of  bills  of  exchange,  had  obtained 
for  many  centuries,  the  cases  of  Blesard  v.  Hirst  and  Goodall  v.  Dolley 
were  decided.  I  do  not  mean  to  insinuate  any  thing  against  the 
authority  of  tliose  decisions.  They  establish  this,  that,  if  the  party 
holding  a  bill  of  exchange  receive  notice  of  its  dishonor,  he  is  bound 
to  communicate  this  to  the  drawer.  But  it  has  not  yet  been  determined 
that  the  want  of  notice  operates  further  than  a  personal  discharge  of 
the  drawer,  as  against  the  party  failing  to  give  the  necessary  notice, 
nor  that  an  innocent  indorsee  shall  be  barred  of  his  action  by  any 
latent  defect  in  the  transfer  or  concoction  of  the  bill,  except  in  the 
two  cases  of  the  bill  being  given  on  a  gaming  or  usurious  consid- 
■^ration.     The  inconvenience  of  a   more  extended  doctrine  must  be 


SECT.  IV.J  DTJUTN   AND   ANOTHER   V.    O'kEEFB.  471 

apparent:  for  suppose  the  holder  to  be  the  eleventh  person  into 
whose  hands  an  unaccepted  bill  has  passed,  in  succession,  by  indorse- 
ment ;  the  bill  arrives  at  maturity,  and  is  presented,  in  due  course,  for 
payment,  and  payment  is  refused,  and  notice  is  given  to  the  drawer. 
According  to  the  doctrine  of  to-day,  the  holder  is  not  in  a  condition 
to  maintain  his  action,  unless  he  can  steer  clear  of  any  vice  which  the 
bill  may  have  acquired,  by  having  been  tendered  for  acceptance  by 
some  one  of  the  numerous  holders  through  whose  hands  it  has  passed. 
A  long  inquiry  must  be  instituted  through  the  whole  series  of  indoi- 
sees,  in  order  to  ascertain  if  any  previous  presentment  was  made,  and 
in  what  manner  it  was  dealt  with.  "Would  it  be  possible  to  conduct 
the  negotiation  of  bills  of  exchange  if  all  this  investigation  were 
necessary  ?  What  means  has  the  holder  of  gaining  this  information  ? 
Must  it  be  obtained  by  private  inquiry  ?  That,  as  it  seems  to  me, 
would  tend  to  cast  about  bills  of  exchange  a  precarious  character 
that  would  affect  their  credit,  and  perhaps  totally  exclude  them  from 
circulation.  The  cases  of  Blesard  v.  Hirst  and  Goodall  v.  Dolley  de- 
cided that  the  indorser  should  be  discharged,  but  that  was  as  between 
the  indorser  and  the  party  guilty  of  laches,  which  the  plaintiff,  in  both 
those  cases,  was.  It  may  be  material  to  give  the  drawer  notice,  in 
order  to  enable  him  to  withdraw  his  efiEects.  This,  therefore,  may 
form  a  sound  exception  as  against  the  party  guilty  of  laches,  but  il 
is  a  very  different  consideration  whether  it  shall  vitiate  the  bill  in 
the  hands  of  an  innocent  indorsee,  like  the  cases  of  usury  or  gaming. 
It  is  argued  that  the  drawer  is  only  conditionally  liable,  if  the  bill 
be  dishonored  by  non-acceptance  or  non-payment,  provided  he  has 
notice.  But  it  is  no  part  of  the  condition  that  he  shall  be  discharged 
quoad  every  holder,  if  the  dishonor  be  not  within  the  knowledge 
of  the  holder.  Such  a  position,  I  believe,  is  not  laid  down  in  any 
case,  and  would,  as  it  seems  to  me,  be  carrying  the  doctrine  further 
than  is  necessary  or  convenient,  involving,  perhaps,  the  negotiation 
of  bills  of  exchange  in  precarious  uncertainty.  The  drawer  who 
issues  his  bill  into  the  world,  without  procuring  its  acceptance,  is 
not  without  some  degree  of  blame.  He  issues  it  in  an  imperfect 
state,  and  cannot  justly  complain  of  the  neglect  of  any  indorsee 
who  takes  the  bill  in  this  state,  being  cognizant  of  no  circumstances 
to  vitiate  it,  and  looking  merely  at  the  names  upon  it.  Upon  the 
whole,  it  appears  to  me  that  no  authority  has  pronounced  that  a 
bill  of  exchange  shall  be  a  void  security,  in  the  hands  of  an 
innocent  indorsee,  who  has  no  knowledge  that  the  bill  has  ever 
been  dishonored,  because  a  former  holder  has  omitted  to  give  notice 
to  the  drawer  that  the  drawee  has  refused  acceptance ;  and  that 
such  a  doctrine  would  be  destructive  of  the  very  policy  and  effect 
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of  this  species  of  instrument,  by  rendering  its  credit  of  so  precarious 
a  nature  that  no  person  would  be  found  willing  to  trust  to  it,  espe- 
cially if  a  number  of  names  were  indorsed  upon  it. 

Baylet,  J.  I  am  of  the  same  opinion.  Bills  of  exchange  being 
negotiable  instruments,  a  different  rule  applies  to  them  from  that 
which  governs  ordinary  instruments ;  so  that  an  indorsee,  bona  fide 
and  for  a  valuable  consideration,  may  possibly  stand  in  a  better  situa- 
tion than  the  indorser.  Usury  and  gaming  form  two  exceptions  to 
this,  both  affecting  an  innocent  indorsee ;  and  there  is  one  other, 
where  the  indorsee  cannot  be  said  to  be  an  innocent  party,  that  is, 
where  he  takes  a  bill  over- due,  or  where  the  bill  bears  on  the  face  of 
it  the  mark  of  having  been  dishonored,  as  if  it  be  noted  for  non- 
acceptance.  In  all  other  cases,  although  the  want  of  notice  may  be  a 
good  defence,  as  against  the  indorser,  it  affords  none  as  against  an  inno- 
cent indorsee.  The  drawer  might  avoid  all  difficulty,  by  drawing  the 
bill  payable  to  his  own  order,  and  procuring  an  acceptance  before 
issuing  it.  If  he  draw  it  payable  to  a  third  person,  and  issue  it  in  its 
unaccepted  state,  the  imperfection  lies  at  his  door,  and  he  must  take 
the  consequence.  The  question  being  whether  the  loss  shall  fall  on 
him  or  upon  an  innocent  indorsee,  it  seems  to  me  that  the  law  casts 
it  where  it  ought  to  fall.  It  is  argued  that  there  is  no  hardship  in 
casting  the  loss  on  the  indorsee,  because  he  received  the  bill  on  the 
individual  credit  of  the  indorser ;  but  that  argument,  I  think,  is  not 
supported  by  the  premises,  because  an  indorsee  takes  a  bill,  not  upon 
the  credit  of  the  indorser  alone,  but  of  all  the  names  which  appear 
upon  the  bill. 

Abbott,  J.  I  confess  it  always  appeared  to  me  to  be  an  anomaly 
that  the  holder  of  a  bill  of  exchange  should  not  be  bound  to  present 
it  for  acceptance,  and  yet,  if  he  does  present  it,  and  acceptance  is  re- 
fused, that  he  should  be  bound  to  give  notice  to  the  drawer,  under 
pain  of  having  him  discharged.  To  extend,  however,  the  doctrine  of 
discharge  to  a  case  like  the  present,  would,  in  my  opinion,  be  attended 
with  very  injurious  consequences,  as  it  would  almost  destroy  the 
negotiation  of  instruments  of  this  nature ;  for  no  prudent  person 
would  take  a  bill  of  exchange,  if  it  were  to  be  subject,  in  his  hands, 
to  all  such  latent  defects  as  the  present.  I  am  of  opinion,  therefore, 
that  we  ought  not  to  extend  the  doctrine  beyond  the  authorities  cited. 

HoLROYD,  J.  I  am  of  the  same  opinion,  that  there  ought  to  be 
judgment  for  the  defendant  in  error.  This  conclusion,  I  think,  follows 
from  some  of  the  principles  laid  down  in  argument  on  the  other  side. 
I  agree  in  the  position  that  the  drawer  undertakes  that  the  drawee 
shall  accept  and  pay.  If  the  holder  tender  the  bill  for  acceptance, 
and  acceptance  is  refused,  he  knows  that  the  drawer  is  thereby  de- 
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feated  in  liis  expectation:  therefore,  it  becomes  his  duty  to  give 
notice  to  the  drawer,  and,  if  he  neglect  this,  he  is  guilty  of  laches,  and 
ought  to  suffer  for  his  negligence  rather  than  the  drawer.  This  was 
the  ground  on  which  the  case  of  Blesard  v.  Hirst  was  determined. 
But  such  is  not  the  present  case,  where  the  bill,  in  its  unaccepted 
state,  has  passed  into  the  hands  of  a  bona  fide  indorsee  to  whom  no 
laches  is  imputable.  Upon  the  principle  already  laid  down,  the 
drawer,  in  such  a  case,  holds  out  to  the  indorsee  that  the  bill  will  be 
accepted  and  paid  ;  and,  if  this  fails,  ought  he  not  to  suffer  rather  than 
the  indorsee,  who  hath  no  knowledge  whatever  that  the  bill  has  been 
dishonored?  The  case  of  Roscow  v.  Hardy  differs  from  this,  because 
there  the  plaintiff  took  up  the  bill  of  his  own  wrong,  after  the  holder 
by  his  laches  had  discharged  the  drawer  and  prior  indorsers,  and 
therefore  it  was  properly  holden  that  the  plaintiff  could  not  recover 
against  a  prior  indorser.  The  greater  part  of  the  learned  counsel's 
argument  would  apply  to  the  case  of  a  stolen  bill,  where  the  felon  has 
indorsed  it  to  a  hona  fide  holder  ;  but  what  says  the  law  in  such  case  'i 
Not  that  the  indorsee  takes  the  bill  on  the  individual  credit  of  the 
felon,  so  that  he  must  stand  or  fall  by  the  felon's  title,  but  that  he 
shall  recover  on  his  own  title,  seeing  that  he  might  take  the  bill  on 
the  credit  of  all  the  names  which  appear  on  the  bill.  Usury  and  gam- 
ing considerations  render  the  bill  void  in  its  original  formation.  I 
remember  the  case  of  Lowe  «.  Waller,  where  the  court  reluctantly 
yielded  to  that  doctrine.  This  is  not  the  case  of  a  void  bill :  the 
indorsee  is  chargeable  with  no  negligence,  and  I  therefore  think  that 
the  drawer  is  still  liable.  Judgment  affirmed} 


LOWES  AND  Othees  v.  MAZZAREDO  and  Others. 
In  the  King's  Bench,  Michaelmas  Teem,  1816. 

\Reptyi-ted  in  1  Starkie,  385.] 

This  was  an  action  by  the  plaintiffs,  as  the  indorsees  against  the  de- 
fendants, as  the  acceptors  of  a  bill  of  exchange,  dated  28th  March, 
1814,  drawn  by  G.  Lowes  on  the  defendants,  for  the  sum  of  £1,000, 
payable  two  months  after  date,  to  his  own  order,  indorsed  by  G.  Lowes 
to  Sir  M.  Bloxham,  by  the  latter  to  Ambrose,  and  by  Ambrose  to  the 
plaintiffs. 

The  defence  was,  usury  committed  upon  the  indorsement  of  the  bill, 
by  G.  Lowes  to  Sir  M.  Bloxham,  and  by  the  plaintiffs,  on  taking  the 
bill  by  indorsement  from  Ambrose. 

1  Conf.  Bartlett  v.  Benson,  14  M.  &  "W.  733.  — Ed. 
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It  appeared  that  G.  Lowes,  on  the  1st  of  April,  took  the  bill  to  Sir 
M.  Bloxham  to  get  it  discounted,  and  that  the  latter  agreed  to  do  it, 
on  receiving  one  half  per  cent  commission,  and  5  per  cent  as  loss  in- 
curred by  selling  out  stock.  G.  Lowes  acceded  to  these  terms,  and 
the  bill  was  indorsed  at  the  time  of  the  transaction.  It  also  appeared 
that  the  plaintiffs,  upon  the  indorsement  to  them,  had  received  one- 
fourth  per  cent  besides  commission  as  brokers :  this,  however,  it  was 
contended,  was  divided  between  the  plaintiffs,  who  were  brokers  at 
Liverpool,  and  their  London  agents ;  and  was  no  more  than  an  ade- 
quate remuneration  for  the  expenses  of  carriage,  &c. 

Lord  Ellknboeough  was  of  opinion  that  the  plaintiffs  were  not 
ent*tled  to  recover  on  the  bill,  since  they  were  obliged  to  claim 
through  an  indorsement  which  had  been  vitiated  by  usury ;  but,  upon 
the  counsel  for  the  plaintiffs  insisting  sti'ongly  on  the  case  of  Parr  v. 
Eliason,  his  Lordship  permitted  the  plaintiffs  to  take  a  verdict,  sub- 
ject to  a  motion  to  enter  a  nonsuit. 

A  rule  nisi  having  been  obtained  to  that  effect  in  the  ensuing  term, 
Scarlett  and  Littledale  afterwards  showed  cause  against  it.  They 
relied  mainly  on  the  case  of  Parr  v.  Eliason,  and  upon  the  doctrine 
there  expounded  by  Lord  Kenyon.  They  argued  that  although  the 
statute  avoided  the  indorsement  to  Sir  M.  Bloxham,  on  the  ground 
of  usury,  yet  that  it  did  not  wholly  nullify  the  indorsement  to  the 
exclusion  of  the  claim  of  an  innocent  holder.  That  every  subsequent 
holder  was  in  privity  with  an  indorsement  once  made,  and  might 
claim  immediately  from  the  indorser.  The  property  on  the  indorse- 
ment by  G.  Lowes  resided  in  some  one  ;  and,  if  it  did  not  pass  to  Blox- 
ham, it  remained  in  G.  Lowes,  and  he  might  have  brought  his  action 
upon  it,  or  by  indorsement  have  transferred  his  interest  in  the  bill. 
Suppose  then  that  he  had  taken  the  bill  back  from  Sir  M.  B.,  might  he 
not  have  put  it  into  the  hands  of  another,  and  so  have  transferred 
the  interest  which  he  had  ?  But  if  he  could,  then  in  the  present  case 
the  interest  had  been  transferred,  since  the  holder  is  in  privity  with  the 
first  indorser,  and  the  intermediate  transaction  is  immaterial.  The  case 
of  Daniel  v.  Cartony  '■  was  also  cited,  to  show  that,  where  the  bill  is 
good  in  its  inception,  an  intermediate  usurious  transaction  will  not 
prevent  an  innocent  holder  from  recovering ;  and  it  was  urged  that 
the  court  would  not  be  willing  to  extend  the  doctrine  expounded  in 
Lowe  V.  Waller,  which  was  contrary  to  previous  decisions  on  the  sub- 
ject. And  that  as  to  the  percentage  taken  by  the  plaintiffs,  it  was  no 
more  than  an  adequate  remuneration  for  the  expenses  of  carriage,  &c., 
and  that  at  all  events  it  was  a  question  for  the  jury  whether  the  trans- 
action was  usurious. 

1  1  Esp.  274. 


SECT,  IV. J  EOBINSON  V.  TAEEOW.  475 

But  the  CorET  were  of  opinion  that  the  case  of  Parr  v,  Eliason  Traa 
distinguishable  from  this,  and  might  be  supported  upon  other  grounds,^ 
and  that  the  indorsement  was  entirely  avoided  by  the  Statute  of 
Usury,  and  could  not  be  dismissed  for  one  purpose  and  retained  for 
another  ;  and  that  after  the  case  of  Lowe  v.  Waller  had  been  acted 
upon  so  long,  its  foundation  could  not  now  be  inquired  into.  The 
court  were  also  of  opinion  that  the  indorsement  to  the  plaintiffs  was 
also  infected  with  usury ;  and  the  rule  for  entering  a  nonsuit  was  made 
absolute. 


ROBINSON  V.  YARROW. 
In  the  Common  Pleas,  Mat  12,  1817. 

[Reported  in  7  Taunton,  455.] 

Abraham  Henet  had  been  a  partner  of  Charles  Staeben,  under  the 
firm  of  Staeben  &  Co.,  but  they  had  dissolved  that  partnership  ;  after 
which,  Henry  drew  a  bill  on  the  defendant  at  two  months'  date,  pay- 
able to  "  our  order,"  which  he  signed  J^-  pro  0.  Staeben  &  Co.,  A. 
Henry,  and  indorsed  it  to  the  plaintiff  in  like  manner,  by  the  signature 
J-",  pro  Chas.  Staeben  &  Co.,  A.  Henry.  The  defendant  accepted  the 
bill ;  and  in  this,  which  was  an  action  against  him  for  non-payment,  the 
plaintiff  in  his  first  count  declared  on  the  bill  as  drawn  by  Abraham 
Henry,  using  the  name,  style,  and  firm  of  Chas.  Staeben  &  Co.,  and 

'  According  to  the  report  of  Lowes  v.  Mazzaredo,  in  Comyn's  Usury,  175,  181, 
Lord  EUenborough  is  said  to  liave  stated  "  that  he  had  turned  the  case  of  Parr  v. 
Eliason  in  his  mind  with  great  doubt ;  and  that,  having  been  of  counsel  in  that  case, 
he  remembered  that  at  the  time  of  its  decision  there  was  great  conflict  of  opinion 
upon  the  subject.  That,  however,  was  an  action  of  trover ;  and  the  holder  of  the 
bill  would  be  entitled  to  the  beneficial  consequences  arising  out  of  the  paper,  to 
recover  which  trover  was  the  proper  form  of  action." 

Mr.  Justice  Bayley  added  "that,  as  every  indorsement  was  considered  in  law  as 
a  new  drawing,  the  plaintiffs  must  necessarily  claim  under  this  new  drawing,  which 
was  usurious." 

This  decision  was  followed  in  Chapman  v.  Black,  2  B.  &  Al.  588,  in  which  case 
Abbott,  C.  J.,  who  delivered  the  judgment  of  the  court,  remarked,  p.  590 :  "  The 
case  of  Lowes  v.  Mazzaredo  being  subsequent  to  Parr  v.  Eliason  and  Daniel  u. 
Cartony,  both  of  which  were  there  cited,  must,  in  our  opinion,  be  taken  as  furnishing 
the  rule  of  law  upon  this  subject."  This  rule  of  law  was,  however,  soon  changed 
by  the  Statute  58  Geo.  III.  o.  93,  which  enacted  in  substance  that  an  innocent  holder 
for  value  should  not  be  affected  by  usury  in  the  inception  or  transfer  of  a  bill  or 
note.  —  Ed. 
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averred  an  indorsement  by  Henry,  not  noticing  therein  that  he  in- 
dorsed by  procuration.  In  the  second  count,  the  plaintifT  averred  that 
the  bill  was  drawn  by  A.  Henry,  and  indorsed  by  A.  Henry,  not 
noticing  the  procuration.  In  a  third  count,  the  plaintiff  alleged  that 
certain  persons  using  the  style  of  Chas.  Staeben  &  Co.  drew  the  bill, 
and  that  the  said  Chas.  Staeben  &  Co.  indorsed  the  bill.  Upon  the 
trial  of  the  cause  at  Guildhall,  at  the  sittings  after  Hilary  term,  1817, 
before  Burrough,  J.,  these  facts  were  proved,  except  that  no  evidence 
was  given  of  the  handwriting  of  the  indorsement  by  Henry.  Under 
the  direction  of  Burrough,  J.,  a  verdict  passed  for  the  defendant. 

Vavffhan,  Serjt.,  had  obtained  a  rule  nisi  to  set  aside  this  verdict 
and  have  a  new  trial. 

£est,  Serjt.,  showed  cause  against  the  rule.  He  first  contended 
that  none  of  the  counts  truly  described  the  bill.  Next  he  objected 
that  the  plaintiff  had  not  proved  the  procuration  of  Staeben  &  Co. 
to  have  been  given  to  Henry  to  indorse ;  so  far  from  its  being  proved, 
there  were  strong  indications  that  the  name  was  fraudulently,  if  not 
feloniously,  assumed  by  Henry.  But  though  it  has  been  held  that  an 
acceptance  admits  the  drawer's  handwriting,  and  every  thing  else  that 
is  on  the  face  of  the  bill,  and  must  have  been  there  when  the  drawee 
accepted,  yet  the  acceptance  does  not  admit  those  things  which  are  on 
the  back  of  the  bill,  and  may  or  may  not  have  been  added  after  the 
acceptance. 

Vaughan,  in  support  of  his  rule.  It  is  sufficient  to  describe  the  bill 
in  the  declaration  either  according  to  its  legal  efiect  or  according  to 
the  tenor.  Bass  v.  Clive.  Therefore,  the  third  count  is  good,  which 
states  that  certain  persons  using  the  firm  of  Staeben  &  Co.  drew  the 
bill,  though  only  one  person,  Henry,  in  fact  drew  it.  It  is  admitted 
that  the  acceptance  proves  the  authority  of  Henry  to  use  the  name  of 
Staeben  &  Co.  to  draw  the  bill.  If  the  acceptance  has  proved  that  fact 
for  one  purpose,  it  has  proved  it  for  all  the  purposes  of  this  bill.  If 
Henry  was  authorized  to  draw,  it  is  not  too  much  for  a  jury  to  infer 
that  he  had  a  continuing  authority  to  indorse.  Bass  v.  Clive  goes 
further  than  this.  Lord  Ellenborough,  C.  J.,  says,  "  Is  not  the  ac- 
ceptor, before  he  accepts  a  bill,  bound  to  know  whether  the  drawer 
is  an  aggregate  firm  or  not?"  The  authority,  being  proved  to  be 
once  given,  must  be  presumed  to  continue,  unless  the  contrary  be 
proved. 

GiBBS,  C.  J.  I  cannot  tell  what  private  connection  may  subsist  be- 
tween these  parties.  I  can  look  only  to  the  instrument  itself,  and  the 
manner  in  which  it  is  declared  on.  Staeben  &  Co.,  who  were  once  a 
firm,  purport  to  authorize  Henry  to  draw  on  the  defendant.  The  de- 
fendant accepts  the  bill,  and  thereby  admits  that  Staeben  &  Co.  are 
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existing,  as  they  may  be,  as  to  him :  he  stands  answerable  to  Staeben 
&  Co.  for  paying  to  them  the  amount  of  that  bill ;  he  admits  that 
Henry,  as  the  attorney  of  Staeben  &  Co.,  had  authority  to  draw  that 
bill ;  but  it  does  not  appear  at  what  date  the  indorsement  was  mad«j, 
and  the  defendant  has  not  admitted  that  Henry  had  a  right  to  indorse 
that  bill.  The  defendant  may  say,  I  did  suppose  that  Staeben  &  Co. 
were  an  existing  house,  as  they  once  were,  and  that  they  had  author- 
ized Henry  to  draw  that  bill,  and  I  have  made  myself  liable  to  them  ; 
but  I  have  not  admitted  that  the  agent  was  authorized  to  indorse  the 
bill. 

Dallas,  J.  I  am  of  the  same  opinion  with  respect  to  a  conversa- 
tion which  was  dwelt  on  in  the  argument :  the  defendant  admitted 
that  he  was  liable  to  the  person  entitled  to  recover  on  that  bill,  but 
he  did  not  say  who  that  person  was.  The  plaintiff  is  not,  therefore, 
entitled  to  recover. 

Park,  J.  The  mere  acceptance  proves  the  drawing,  but  it  never 
proves  the  indorsement.  It  is  not  at  all  necessary  that  a  power  given 
to  draw  bills  by  procuration  should  enable  the  agent  to  indorse  by  pro- 
curation :  the  first  is  a  power  to  get  funds  into  the  agent's  hands,  the 
other  to  pay  them  out.  The  case  of  Smith  v.  Chester  decides  that,  even 
if  the  indorsement  be  there,  the  acceptance  does  not  admit  the  indorser's 
handwriting,  and  that  the  acceptor  is  bound  to  look  only  to  the  face 
of  the  bill.  I  therefore  agree  with  my  Lord  and  my  brother  Dallas 
that  my  brother  Burrougli  was  right  in  directing  this  verdict. 

Hule  discharged.^ 


DRAYTON  AND  Another  v.  DALE. 
In  the  King's  Bench,  November  14,  1823. 

[Reported  in  2  Barnewall  if  Cresswell,  293.] 

Assumpsit  by  the  plaintiffs,  as  indorsees  against  the  defendant,  as 
the  maker  of  a  promissory  note,  dated  the  22d  of  September,  1818, 
for  £50,  for  value  received,  payable  twenty-four  months  after  date,  to 
one  Gauntlett  Clarke,  or  his  order,  and  by  the  said  G.  Clarke  indorsed 
to  Messrs.  Knight  &  Freeman,  and  by  them  indorsed  to  the  plaintiffs. 
Plea  :  first,  general  issue  ;  and,  secondly,  the  bankruptcy  of  the  said  G. 
Clarke  and  one  G.  Whitehead  the  younger,  by  virtue  of  a  commission 
of  bankrupt  dated  and  issued  the  19th  November,  1814,  and  an  assign- 
ment thereupon  by  the  commissioners  to  Messrs.  Gibson,  Wilson,  and 

'  Bosanquet  v.  Anderson,  6  Esp.  43  {semUe) ;  Jones  v.  Tumour,  4  C.  &  P.  204, 
accord,  —  Ed. 
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Howell,  dated  the  1st  December,  1814,  by  reason  of  which  and  by 
force  of  the  statute  in  such  case,  &c.,  the  interest,  title,  and  right  to 
indorse  the  said  promissory  note  in  the  declaration  mentioned,  before 
and  at  the  time  of  the  indorsement  by  G.  Clarke,  became  and  was 
vested  in  the  said  assignees,  and  not  in  the  said  Clarke,  and  thereby 
the  indorsement  of  Clarke  became  void,  and  created  no  right  in  the 
plaintiffs  to  sue.  The  plaintiffs  joined  issue  on  the  first  plea,  and 
replied  to  the  second  that,  after  the  assignment  to  the  assignees,  the 
indorsement  of  Clarke  was  made  by  him,  by  and  with  the  consent  of 
the  said  assignees.  Rejoinder  denying  such  consent,  whereupon  issue 
was  joined.  At  the  trial,  before  Abbott,  C.  J.,  at  the  adjourned 
sittings  at  Guildhall,  after  Hilary  term,  1821,  a  verdict  was  found  for 
the  plaintiffs  for  £51  10s.,  subject  to  the  opinion  of  the  court  upon  a 
case  which  stated  the  issuing  of  the  commission,  and  the  assignment 
to  the  assignees  named  in  the  plea,  and  that  they  executed  a  power  of 
attorney  to  Clarke  to  collect  debts,  and  sue  in  their  names,  «&c.  At 
the  time  of  the  bankruptcy,  the  defendant  was  indebted  to  Clarke's 
separate  estate  in  a  sum  much  exceeding  the  amount  for  which  the 
promissory  note  was  given.  "Wilson  was  the  sole  acting  assignee  ;  and 
he  having  desired  Clarke  to  proceed  against  the  defendant  for  the  re- 
covery of  the  debt,  Clarke  proposed  to  take  that  debt  upon  his  own 
account,  and  Wilson  assented  to  that  proposal.  Clarke  informed  the 
defendant  of  this  arrangement,  and  he  gave  the  promissory  note  in 
question  in  part  payment  of  his  debt.  Clarke  indorsed  it  for  a  bona 
fide  debt  to  Knight  &  Freeman,  and  the  latter  indorsed  it  for  a  valu- 
able consideration  to  the  plaintiffs.  Neither  Knight  &  Freeman  nor 
the  plaintiffs  knew  of  the  circumstances  under  which  the  note  was 
given.  Upon  counsel  being  heard  in  a  former  term,  the  court  were  of 
opinion  that  there  was  not  any  evidence  that  the  note  was  indorsed  by 
Clarke  with  the  consent  of  all  the  assignees,  and  they  ordered  the  ver- 
dict to  be  entered  for  the  plaintiffs  on  the  first  issue,  and  for  the  de- 
fendant on  the  second  issue,  and  that  the  case  should  be  submitted  for 
argument  upon  the  following  question,  whether  or  not  the  plaintiffs 
were  entitled  to  the  judgment  of  the  court  upon  the  whole  record  so 
framed,  notwithstanding  the  verdict  found  for  the  defendant  on  the 
special  plea. 

F.  Pollock,  for  the  plaintiffs.  The  question  raised  upon  the  plead- 
ings is  whether  the  previous  assent  of  the  assignees  is  necessary,  in 
order  to  enable  a  bankrupt  to  pass  the  property  in  a  bill  or  note  by 
indorsement.  It  is  not  alleged  that  the  assignees  claimed  the  prop- 
erty, but  merely  that  the  bankrupt  had  no  title.  It  is  clear,  however, 
from  a  series  of  authorities,  that  an  uncertificated  bankrupt  has  an 
interest  in  property  acquired  after  his  bankruptcy,  unless  his  assignees 
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claim  it.  Ashley  v.  Kell,^  Chippendale  p.  Toralinson,^  Webb  v.  Fox,' 
Fowler  v.  Down/  and  Coles  y.  Barrow.^  Besides,  in  this  case  the  note 
was  payable  to  the  bankrupt,  or  his  order.  The  defendant,  by  giving 
such  a  note,  held  out  to  the  world  that  the  bankrupt  was  capable  of 
making  an  order  upon  the  note,  and  therefore  is  estopped  now  from 
saying  that  he  was  not  competent  so  to  do. 

Chitty,  contra.  The  property  in  the  note  absolutely  vested  in  the 
assignees,  and  they  took  that  property,  not  as  individuiils,  but  as  trus- 
tees for  the  creditors ;  and  in  that  character  they  were  bound  to  take 
to  the  property.  Nias  v.  Adamson  °  is  a  strong  authority  to  show  that 
the  property  actually  vests  in  the  assignees  by  the  assignment ;  and 
Kitchen  v.  Bartsoh '  shows  that  it  is  immaterial  whether  the  property 
came  to  the  bankrupt  before  or  after  his  bankruptcy.  In  that  case,  it 
was  argued,  but  without  success,  that  the  defendant,  by  having  con- 
tracted with  the  bankrupt,  was  estopped  from  saying  that  he  had  no 
title.  It  is  true  that  there  the  assignees  interfered  ;  but  Nias  v. 
Adamson  shows  that  that  makes  no  difference.  And  it  is  clear  that  a 
bankrupt,  after  an  act  of  bankruptcy,  cannot  pass  the  property  in  a 
bill  by  indorsement.     Thomason  v.  Frere.' 

Abbott,  C  J.  Looking  at  this  case  as  it  is  stated  upon  the  record, 
and  that  is  the  most  favorable  way  in  which  it  can  be  considered  for 
the  defendant,  I  am  of  opinion  that  the  plaintiffs  are  entitled  to  the 
judgment  of  the  court.  The  action  is  brought  upon  a  promissory 
note,  payable  to  Clarke,  or  order,  and  indorsed  by  him  to  a  third  per- 
son, and  by  him  to  the  plaintiffs.  The  defendant  pleaded,  first,  non 
assumpsit,  and,  secondly,  the  bankruptcy  of  Clarke  on  the  19th 
November,  1814,  and  an  assignment  by  the  commissioners  to  the 
assignees,  on  the  Ist  of  December,  1814,  and  that  thereby  the  interest, 
title,  and  right  to  indorse  the  promissory  note,  before  and  at  the  time 
of  the  indorsement  by  Clarke,  became  vested  in  the  assignees  and  not 
in  Clarke,  and  the  indorsement  of  Clarke  was  void,  and  created  no 
right  in  the  plaintiffs  to  sue.  To  that  plea,  the  plaintiffs  replied  that, 
after  the  assignment  to  the  assignees,  the  indorsement  of  Clarke  was 
made  by  him  with  the  consent  of  the  assignees,  and  issue  was  taken 
and  joined  upon  the  fact  of  such  consent;  and  the  jury  having  found 
a  verdict  for  the  plaintiffs  on  the  general  issue,  and  for  the  defendant 
on  the  other  issue,  the  question  is  whether  the  plaintiffs  be  entitled  to 
judgment,  notwithstanding  the  verdict  found  for  the  defendant  on  the 
second  issue.     It  must  now  be  taken  as  a  fact  that  the  indorsement 
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was  made  by  Clarke  without  tlie  consent  of  the  assignees,  and  then 
the  question  is  whether  Clarke,  having  made  such  an  indorsement 
without  the  previous  consent  of  his  assignees,  could  thereby  transfer 
any  interest  in  the  note  to  his  indorsee.  Now,  inasmuch  as  the  note, 
which  is  a  negotiable  instrument,  is  made  payable  to  Clarke,  or  his 
order,  and  it  is  greatly  to  the  advantage  of  commerce  that  such  an 
instrument  should  be  transferable  by  indorsement,  we  ought,  according 
to  the  rules  and  principles  of  law,  which  are  framed  with  a  view  to 
the  general  convenience  of  mankind,  to  give  effect  to  the  transfer  of 
such  a  negotiable  instrument,  unless  some  plain  rule  of  law  interfere 
to  prevent  it.  Now,  is  it  a  just  conclusion  of  law,  from  the  facts 
stated  in  the  plea,  that  the  right  and  title  to  indorse  this  note  was 
vested  absolutely  in  the  assignees  ?  T  am  of  opinion  that  it  is  not.  If 
the  right  and  title  to  the  note  were  vested  absolutely  in  them,  it  vi'ould 
follow  as  a  necessary  consequence  that  the  right  and  title  to  every 
other  chattel  acquired  by  an  uncertificated  bankrupt  after  his  bank- 
ruptcy would  vest  in  them  absolutely ;  but  the  case  of  Webb  v.  Fox ' 
is  an  authority  to  show  that  .an  uncertificated  bankrupt  has  a  right  to 
goods  acquired  by  him  since  his  bankruptcy,  against  all  the  world  but 
his  assignees,  and  that  he  may  maintain  trover  for  them  against  a 
stranger.  It  is  clear,  therefore,  that  the  bankrupt  has  a  property  in 
such  goods.  The  assignees  have  vested  in  them  a  right  to  interfere 
and  claim  the  property ;  and,  if  they  do  make  any  claim,  it  is  effectual 
against  the  bankrupt  and  all  the  world  ;  but,  if  they  do  not  interfere, 
then,  as  between  the  bankrupt  (or  one  claiming  under  him),  and  his 
debtor,  the  latter  cannot  set  up  their  title  ;  but  the  bankrupt  has  a 
right,  in  a  court  of  law,  to  enforce  the  payment  of  his  debt.  In 
Kitchen  v.  Bartsch,  the  assignees  claimed  the  property.  It  does  not 
appear  that  the  assignees  here  have  interfered  or  made  any  claim  ;  and, 
that  being  so,  I  am  of  opinion  that  Clarke  had  a  right  to  indorse  this 
bill.  If  the  assignees  shall  ever  claim  the  amount  of  the  note  from 
the  defendant,  and  their  claim  should  even  be  available,  it  will  be  in 
some  measure  the  fault  of  the  defendant ;  for  he  might  have  made  the 
note  payable  to  the  assignees,  and  not  to  the  bankrupt. 

Batlet,  J.  I  am  of  opinion  that  the  plaintiffs  are  entitled  to  retain 
their  verdict  on  the  general  issue,  and  that  the  verdict  on  the  special 
plea  is  not  sufficient  to  deprive  them  of  the  judgment  in  this  case. 
This  is  an  action  upon  a  note  payable  to  Clarke,  or  to  the  order  of 
Clarke.  The  defendant,  therefore,  by  making  such  note,  intimates  to 
all  persons  that  he  considers  Clarke  capable  of  making  an  order  sufli- 
cient  to  transfer  the  property  in  the  note.     The  defence  now  set  up  is 
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that,  although  he  has  issued  a  security  to  the  world,  importing  on  the 
face  of  it  that  Clarke  was  capable  of  making  such  an  order,  yet  that 
in  fact  he  was  incapable.  Now  this  is  a  fraud  upon  the  public.  It  is 
a  general  principle,  applicable  to  all  negotiable  securities,  that  a  person 
shall  not  dispute  the  power  of  another  to  indorse  such  an  instrument, 
when  he  asserts  by  the  instrument  which  he  issues  to  the  world  that 
the  other  has  such  power.  Thus,  in  Taylor  v.  Croker,^  before  Lord 
Ellenborough,  a  bill  was  drawn  by  two  infants :  the  defendants  ac- 
cepted, and  the  two  infants  indorsed  ;  and  it  was  held  that,  inasmuch 
as  the  defendants  had,  by  accepting  the  bill,  admitted  that  the  infants 
were  competent  to  indorse,  they  should  not  be  permitted  afterwards 
to  say  that  they  were  incompetent.  So  in  this  case  the  defendant 
has  aflSrmed  to  the  world  that  Clarke  was  capable  of  making  an  order. 
The  facts  are  that  the  bankrupt  indorsed  to  Knight  &  Freeman,  and 
that  they  indorsed  to  the  plaintiffs,  and  that  neither  the  plaintiffs  nor 
K.  &  F.  knew  that  Clarke  was  a  bankrupt.  It  is  settled  by  many 
decided  oases  that,  though  an  uncertificated  bankrupt  cannot  resist  the 
claim  of  his  assignees  to  any  property  which  he  has  acquired  since  his 
bankruptcy,  yet  that  he  may  acquire  property  and  maintain  actions  in 
respect  to  it,  unless  the  assignees  interfere  to  prevent  him.  This  ques- 
tion was  much  discussed  in  Chippendale  v.  Tomlinson.  That  was  an 
action  upon  an  attorney's  bill.  The  defendant  pleaded  the  bankruptcy 
of  the  plaintiff  befoi'e  the  bill  was  incurred,  and  that  plea  was  held 
insufficient  on  the  ground  that  the  rights  of  the  assignees  were  not  to 
be  taken  into  consideration,  unless  they  themselves  interfered.  That 
case  has  since  been  followed  by  Fowler  v.  Downe,  and  other  cases. 
It  appears  to  me  that,  as  the  defendant,  by  the  form  of  his  note,  has 
stated  that  he  will  pay  to  Clarke's  order,  he  cannot  now  allege  Clarke's 
inability  to  make  an  order  as  a  ground  of  defence  to  this  action ;  and, 
secondly,  that  the  bankrupt  may  acquire  property  subsequently  to  his 
bankruptcy,  and  retain  that  property  against  all  the  World,  except  his 
assignees. 

HoLROTD,  J.  I  think  that  the  plaintiffs  are  entitled  to  the  judg- 
ment of  the  court  upon  the  whole  record,  notwithstanding  the  verdict 
found  for  the  defendant  upon  the  special  plea.  The  note  was  made 
payable  to  Clarke,  or  his  order,  and  there  was  an  indorsement  by 
Clarke  upon  the  note.  All  persons,  therefore,  not  cognizant  of  his 
bankruptcy,  would  see  upon  the  face  of  the  note  that  which  would, 
prima  facie,  entitle  them  to  take  it.  Now,  it  may  be  taken  as  a  gene- 
ral rule  that  indorsees  of  bills  of  exchange  or  promissory  notes  are 
entitled  to  recover  the  sums  for  which  they  are  respectively  made  pay- 
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able,  from  the  persons  liable  upon  the  face  of  the  bill  or  note,  notwith- 
standing the  rights  of  third  persons,  unless  the  party  taking  the  bill 
was  cognizant  of  those  rights  when  he  took  it.  Thus,  where  a  bill  of 
exchange  or  promissory  note,  transferable  by  indorsement,  has  been 
lost  or  stolen,  a  person  deriving  his  title  through  another  who  had  no 
right  to  indorse  may  transfer  a  right  to  an  innocent  indorsee.  Here 
the  defendant  himself  gives  Clarke  authority  to  indorse,  and  he  asserts 
to  all  those  who  see  the  bill  that  Clarke  has  that  authority,  and  the 
assignees  have  not  made  any  claim.  I  think,  therefore,  that  the  de- 
fendant is  estopped  from  setting  up  their  rights.  It  is  not  true  that  the 
assignment  vests  absolutely  in  the  assignees  all  the  property  acquired 
by  the  bankrupt  subsequently  to  his  bankruptcy.  It  would  be  most 
injurious  to  the  bankrupt  if  that  were  so;  for  if  they  were  unwilling 
to  sue,  and  he  was  unable  to  sue,  the  consequence  would  be  that  he 
might  lose  property  so  acquired,  and  the  residue  of  his  property  would 
remain  liable  to  his  debts.  Ashley  v.  Kell '  is  an  authority  to  show 
that  property,  even  the  subject  of  trade  and  sale,  so  acquired  by  the 
bankrupt  subsequently  to  his  bankruptcy,  does  not  pass  absolutely  to 
the  assignees ;  and,  if  that  be  so,  the  property  acquired  by  a  bankrupt 
in  a  negotiable  instrument  does  not  so  vest  in  his  assignees. 

Judgment  for  the  plaintiffs. 


HALL  AND  Anotheb  v.  FULLER  and   Othees. 
In  thb  King's  Bench,  June  10,  1826. 

\Reported  in  5  Bamewall  ^  Cresswell,  750.] 

Assumpsit  to  recover  £197  as  money  had  and  received  by  the 
defendants  to  the  use  of  the  plaintiffs.  At  the  trial  before  Abbott, 
C.  J.,  at  the  London  sittings  after  Hilary  term,  1824,  the  jury  found 
a  verdict  for  the  plaintiffs,  subject  to  the  opinion  of  this  court  on  the 
following  case  :  — 

The  plaintiffs  are  merchants  in  the  city  of  London,  having  at  the 
time  of  the  transaction  in  question  an  account  with  the  defendants,  as 
bankers.  On  the  25th  or  26th  of  August,  1823,  Mr.  S.  Hill  applied  to 
J.  Hall,  one  of  the  plaintiffs,  for  the  loan  of  a  check  for  £3,  stating  at 
the  time  it  was  for  a  friend  to  send  into  the  country,  upon  which  Mr. 
Hall  drew  and  delivered  to  S.  Hill  the  check  upon  the  defendants, 
using  for  that  purpose  one  of  the  printed  forms  with  which  the  de- 
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fendants  supply  their  customers.  The  sum  for  which  this  check  was 
drawn  was  written  by  Hall  in  words  at  length,  in  the  body  of  the 
check,  and  also  in  figures,  the  latter  being  in  the  same  line  with  his 
signature.  Mr.  Hill  had  been  induced  to  apply  for  the  loan  of  the 
check  by  one  Wagstaff,  who  had  applied  to  him  for  such  a  check ;  and 
Hill,  having  obtained  it,  handed  it  over  to  Wagstaff.  Wagstaff  ex- 
'  punged  the  dates,  the  figures,  and  the  words  three  pounds,  and  also 
the  figures  £.S  Os.  Od.,  and  substituted  the  words  two  hundred  pounds 
and  £iiOO  in  figures,  but  in  such  a  manner  that  no  one  in  the  ordinary 
course  of  business  could  have  observed.  The  check  so  altered  was 
presented  by  or  on  account  of  Wagstaff  to  the  defendants  for  pay- 
ment, on  the  29th  of  August,  on  which  day  the  balance  in  their  hands 
on  the  account  of  the  plaintiffs  was  only  £183  15s.  5d.  The  defend- 
ants paid  the  amount  of  the  check  as  altered ;  and,  having  a  day  or  two 
afterwards  received  funds  to  cover  the  amount  over-paid  on  the  29th 
of  August,  they  claimed  to  retain  the  whole  sum  of  £200  on  account 
of  the  check  drawn  and  paid  under  the  foregoing  circumstances. 

-F'.  Pollock,  for  the  plaintiffs.  The  plaintiffs  are  entitled  to  recover 
the  whole  amount  of  the  check.  First,  assuming  that  the  defendants 
have  not  been  guilty  of  any  negligence,  the  loss  must  still  fall  upon 
them,  for  the  altered  check  was  not  the  check  of  the  plaintiffs;  and, 
therefore,  the  defendants  paid  the  money  without  any  authority. 
There  is  no  difference  in  principle  between  this  case  and  any  other 
forgery.  Suppose  the  body  of  a  draft  had  been  in  the  handwriting  of 
the  plaintiffs,  but  their  signature  had  been  forged,  there  can  be  no 
doubt  that,  if  the  bankers  had  paid  such  a  draft,  they  would  be  liable. 
Or  suppose  that  it  was  made  payable  to  a  special  payee,  and  his  name 
had  been  forged,  and  the  bankers  paid  it  to  the  wrong  person,  they 
would  have  been  liable.  There  is  no  direct  authority  in  our  law  upon 
the  subject,  but  the  very  point  is  discussed  in  Pothier's  treatise  du  con- 
trat  du  change,  part  1,  c.  4,  s.  99,  p.  59.  It  assimilates  a  case  like  the 
present  to  that  of  a  person  employed  to  execute  an  order  for  another 
{le  contrat  de  mandat).  There  the  employer  is  bound  to  reimburse 
the  employe  all  his  expenses  to  which  the  employment  or  order  gives 
rise  (provided  the  employ^  does  not,  by  his  own  negligence,  disburse 
more  than  he  ought).  But  he  distinguishes  between  expenses  occa- 
sioned in  the  execution  of  the  order  or  employment  {ex  causa  rnan- 
dati)  and  those  which  are  incurred  accidentally  in  the  course  of  the 
employment  or  order  ;  and  ultimately  he  comes  to  the  conclusion  that 
when  a  banker  pays  the  full  amount  of  a  bill  fraudulently  altered  by 
the  holder,  the  sum  paid  beyond  that  for  which  it  was  originally 
drawn  is  not  a  payment  made  ex  causa  niandati,  sed  occasionce  tan- 
turn,  the  subsequent  fraudulent  alteration  of  the  bill  which  led  the 
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banker  into  error,  and  which  caused  him  the  loss  of  the  sum  he  had 
unduly  paid,  being  an  accidental  circumstance  which  neither  had  been 
nor  could  be  foreseen,  and  against  which  the  drawer  cannot  be  sup- 
posed to  have  intended  to  indemnify  the  banker. 

In  Scholey  v.  Ramsbottom,  a  check  drawn  by  a  customer  upon  his 
bankers,  and  which  he  afterwards  cancelled  by  tearing  it  into  several 
pieces,  was  paid  by  them  under  circumstances  which  ought  to  have 
excited  their  suspicion,  and  induced  them  to  make  inquiries  before 
paying  it ;  and  it  was  held  that  they  could  not  take  credit  for  the 
amount.  Here  the  bankers  have  been  guilty  of  negligence.  The 
drawer  of  a  bill  of  exchange  has  not  any  means  of  discovering 
whether  the  instrument  which  he  issues  to  the  world  be  subsequently 
fraudulently  altered  :  the  banker  has  some  means,  and,  if  he  is  de- 
ceived, must  be  responsible. 

Goulburn,  contra.  This  case  is  one  of  novelty  and  great  importance 
to  bankers,  who,  if  the  defendants  are  held  liable,  will  be  exposed  to 
constant  hazard  without  any  means  of  prevention.  For,  if  the  signa- 
ture to  a  check  be  genuine,  a  banker  is  bound  at  his  peril  to  pay  it, 
although  (as  frequently  occurs)  every  other  part  of  it  be  written  in  a 
strange  hand.  And  now  it  is  contended  that,  after  he  has  ascertained 
the  signature  to  be  valid,  he  is  further  bound  to  notice  any  alteration 
in  the  body  of  the  check  itself,  however  minute,  or  however  skilfully 
effected.  It  is  said  that  any  material  alteration  in  instruments  of  this 
nature  after  they  are  drawn  will  render  them  void,  but  that  is  too 
broad  a  position.  In  Kershaw  v.  Cox,^  a  most  material  alteration  in  a 
bill  of  exchange,  viz.  the  insertion  of  the  words  "  or  order,"  was  held 
by  Lord  Kenyon  not  to  vitiate  the  bill.  And  as  to  an  alteration  in 
the  sum  for  which  the  bill  is  drawn,  Scacchia's  authority,  as  cited  by 
Pothier  in  the  passage  referred  to,  is  express  that  in  a  case  like  the 
present  the  drawer,  and  not  the  drawee,  must  bear  the  loss  :  although 
Pothier,  after  stating  the  arguments  on  both  sides,  inclines  himself  to 
the  contrary  opinion.  As  to  a  supposed  analogy  between  deeds  and 
bills,  Mr.  Justice  Buller  in  Master  v.  Miller  denies  that  there  is  any 
such,  and  states  conclusive  reasons  for  his  opinion  ;  and  it  is  clear  that 
such  an  altei-ation  in  a  deed  as  that  which  took  place  in  the  bill  in  the 
cnse  of  Kershaw  v.  Cox  '■'  would  have  made  the  deed  void.  No  argu- 
ment, therefore,  can  be  derived  from  such  analogy.  In  Scholey  v. 
Ramsbottom  there  was  every  thing  to  cause  inquiry  and  suspicion  on 
the  part  of  the  bankers.  The  check  had  been  torn  in  four  pieces,  and 
pasted  together  again,  and  when  presented  was  obviously  defaced  and 
dirty,  which  was  the  express  ground  of  Lord  Ellenborough's  decision : 
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whereas  here  it  is  found  that  the  check  "  was  altered  in  such  a  manner 
that  no  one  in  the  ordinary  course  of  business  would  have  observed 
it,"  which  makes  the  whole  difference,  and  converts  that  case  into 
a  strong  authority  for  the  defendants.  Then,  as  to  negligence,  it  is 
here  altogether  on  the  side  of  the  customer.  Giving,  or  rather  lend- 
ing, as  he  did,  this  check  for  so  trifling  an  amount  to  another  person 
for  the  purpose  of  being  sent  again  to  a  third  in  the  country,  was  in 
direct  violation  of  the  compact  which  must  be  implied  between 
banker  and  customer  ;  viz.,  that  the  latter  shall  not  send  abroad  bis 
name  and  signature  in  this  unguarded  mode,  but  shall  use  them  only 
with  due  caution,  and  for  the  bona  fide  purpose  of  drawing  out  his 
funds  for  his  own  occasions.  In  Russell  v.  LangstafE,  it  was  holden 
that  a  person  signing  his  name  to  a  blank  stamp  was  liable  for  any 
sum  afterwards  inserted  thereon.  In  that  case,  it  was  argued  (as  in 
this)  that  a  note  so  filled  up  was  not  the  note  of  the  party  who  had 
signed  the  blank  stamp  ;  but  it  was  held  by  the  court  that  a  m^an  thus 
sending  abroad  his  name  and  signature  must  be  responsible  for  all  the 
consequences.  So  here  the  plaintiffs  have  thought  fit  to  lend  their 
name,  owing  nothing  to  the  party  to  whom  the  check  was  given,  and 
being  told  by  him  at  the  time  that  it  was  not  for  his  own  use,  and 
that  he  should  not  present  it  for  payment.  Under  these  circumstances, 
it  follows  that  the  plaintiffs  must  bear  the  loss,  and  not  the  bankers, 
who  are  not  guilty  of  any  negligence,  and  could  not  by  any  care  or 
caution  on  their  part  detect  the  imposition. 

Abbott,  C.  J.  I  am  of  opinion  that  the  plaintiffs  are  entitled  to 
recover.  Bankers  can  only  charge  their  customers  with  sums  of 
money  paid  pursuant  to  order.  Here,  unfortunately,  the  bankers  have 
paid  more  than  the  order  authorized  them  to  do  ;  for  by  that  they 
were  directed  to  pay  no  more  than  £3.  I  have  no  doubt  the  bankers 
cannot  charge  their  customer  beyond  that  sum.  The  plaintiffs  are 
therefore  entitled  to  the  judgment  of  the  court  for  the  excess. 

Batley,  J.  The  banker,  as  the  depository  of  the  customer's 
money,  is  bound  to  pay  from  time  to  time  such  sums  as  the  latter  may 
order.  If,  unfortunately,  he  pays  money  belonging  to  the  customer 
upon  an  order  which  is  not  genuine,  he  must  suffer  ;  and,  to  justify  the 
payment,  he  must  show  that  the  order  is  genuine,  not  in  signature 
only,  but  in  every  respect.  This  was  not  a  genuine  order,  for  the 
customer  never  ordered  the  payment  of  the  money  mentioned  in  the 
check.  Judgment  for  the  plaintiffs} 

1  Robarts  v.  Tucker,  16  Q.  B.  560  (forged  indorsement) ;  Belknap  v.  Nat.  Bank, 
100  Mass.  376  (forged  indorsement),  accord. 

By  Statute  16  &  17  Vict.  c.  59,  §  19,  "  Any  draft  or  order  drawn  upon  a  banker 
for  a  sum  of  money  payable  to  order  or  demand,  wliich  shall,  when  presented  for 
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DOD  V.  EDWARDS. 
At  Nisi  Peius,  cokam  Lord  Tentbedbn,  C.  J.,  Mat   29,  1827. 

[Reported  in  2  Carringion  ^  Payne,  602.] 

Assumpsit  on  a  bill  of  exchange,  dated  Sept.  13,  1826,  payable 
three  months  after  date,  for  £96  lis.  Id.,  drawn  by  a  person  named 
Hobson,  and  accepted  by  the  defendant,  payable  to  the  drawer's 
order,  and  by  him  indorsed  to  the  plaintiff. 

The  plaintiff  rested  on  the  formal  proofs. 

Brougham,  for  the  defendant.  I  am  in  a  condition  to  show  that 
the  bill  was  indorsed  on  the  21st  of  November,  and  that  on  the 
4th  of  October  the  drawer  put  it  out  of  his  power  to  indorse,  by 
giving  a  general  release  to  the  defendant. 

LoKD  Tbnteeden,  C.  J.  You  must  show  that  the  plaintiflf  knew 
it.  If  you  cannot  show  that  the  plaintiflf  was  aware  of  the  release, 
your  defence  fails  :  if  it  were  not  so,  you  would  put  an  end  to  the 
circulation  of  bills. 

Brougham.     The  party,  by  the  release,  puts  all  right  out  of  himself. 

LoED  Tenteeden,  C.  J.  It  is  quite  clear  that  you  must  trace  it 
to  the  plaintiff's  knowledge.  Verdict  for  the  plaintiff . 


YOUNG  V.  GROTE  and  Others. 
In  the  Common  Pleas,  June  18,  1827. 

[Reported  in  4  Bingham,  253.] 

An  arbitrator,  to  whom  disputes  between  the  above  parties  had 
been  referred,  found  by  his  award  that  George  Grote  the  elder,  Wil- 
liam Willoughby  Prescott,  George  Grote  the  younger,  and  William 

payment,  purport  to  be  indorsed  by  the  person  to  whom  the  same  shall  be  drawn 
payable,  shall  be  a  sufficient  authority  to  the  banker  to  pay  the  amount  of  such 
draft  or  order  to  the  hearer  thereof;  and  it  shall  not  be  incumbent  on  the  banker  to 
prove  that  such  indorsement,  or  any  subsequent  indorsement,  was  made  by  and 
under  the  direction  or  authority  of  the  person  to  whom  the  draft  or  order  was  or  is 
made  payable,  either  by  the  drawer  or  any  indorsee  thereof."  Seo  Halifax  Union 
V.  Wheelwright,  L.  R.  10  Ex.  183,  decided  under  this  statute. 

Conf.  Smith  v.  Mechanics'  Bank,  6  La.  An.  610,  ^hen  the  drawer's  negligence 
was  held  to  protect  the  bank  which  had  paid  a  check  to  the  holder  under  a  forged 
indorsement.  —  Ed. 
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George  Prescott  were  entitled  to  retain  the  sum  of  three  hundred  and 
fifty  pounds  two  shillings  and  threepence,  the  only  disputed  item  in 
an  account  referred  to  in  the  submission,  and  that  Peter  Young  had 
no  legal  claim  or  demand  whatsoever  against  them  in  respect  of  that 
item  ;  but  stated  upon  the  face  of  his  award  the  following  facts,  in 
order  to  enable  Peter  Young  to  take  the  opinion  of  the  Court  of  Com- 
mon Pleas  whether,  under  the  circumstances,  he  ought  to  bear  the  loss 
of  that  sum. 

Before  and  in  the  year  1826,  George  Grote  the  elder,  W.  W.  Pres- 
cott, G.  Grote  the  younger,  and  W.  G.  Prescott  carried  on  business  in 
London,  as  bankers,  under  the  firm  of  Grote  &  Co. 

Peter  Young,  before  and  in  the  year  1826,  kept  cash  with,  and  was 
in  the  habit  of  drawing  upon,  Grote  &  Co.  drafts  or  orders  for  sums  of 
money  on  paper,  issued  by  the  latter,  containing  printed  forms  of  drafts, 
having  in  one  line  the  names  of  the  bankers,  in  the  second  line  the 

words  "  pay ,  or  bearer,"  and  at  the  bottom  of  the  draft  the  letter 

"  £ ; "  a  suiScient  space  being  left  between  the  second  line  and  the  bot- 
tom of  the  draft  for  a  third  line. 

On  the  12th  August,  1826,  P.  Young,  having  occasion  to  quit  his 
home  upon  business,  by  which  he  was  likely  to  be  detained  for  several 
days,  signed  with  his  name  five  of  these  printed  checks,  without  in- 
serting in  them  any  dates  or  sums  of  money ;  and  he  left  the  same  in 
the  possession  of  his  wife,  and  desired  her,  in  his  absence,  to  have 
them  filled  up  for  such  sums  as  the  purposes  of  his  business  might  re- 
quire. On  the  19th  August,  Mrs.  Young,  in  order  to  pay  the  wages  of 
different  persons  employed  by  her  husband,  required  the  sum  of  fifty 
pounds  two  shillings  and  threepence,  and  she  delivered  one  of  the 
checks  so  signed  by  P.  Young  to  William  Worcester,  a  clerk  of  P. 
Young,  and  desired  W.  Worcester  to  fill  it  up  with  the  sum  of  fifty 
pounds  two  shillings  and  threepence.  Worcester  accordingly  filled  it 
up  with  that  sum,  and  showed  it  so  filled  up  to  Mrs.  Young,  and  she 
desired  him  to  get  it  cashed  ;  but  the  check,  when  it  was  so  filled  up  and 
shown  to  Mrs.  Young,  presented  the  following  appearance  :  the  first 
line  contained  in  print  the  names  of  the  bankers ;  the  second  line  con- 
tained the  words  "  pay  wages,  or  bearer,"  the  word  "  wages  "  only  being 
in  writing,  and  the  third  line  contained  the  words  "  fifty  pounds  "  and  the 
figures  "  2s.  3c?. ;  "  but  the  word  "fifty"  commenced  in  the  middle  of  that 
third  line,  and  with  a  small  letter,  so  that  ample  space  in  that  line  was 
left  for  the  insertion  of  other  words  befoie  the  word  "  fifty  : "  and  there 
was  at  the  bottom  of  the  draft  the  figures  "  50.  2.  3 ;"  but  the  figure  5 
was  at  a  sufficient  distance  from  the  letter  £  to  allow  another  figure 
to  be  inserted  between  it  and  the  letter  £.  After  Worcester  had 
shown  the  draft  to  Mrs.  Young  in  this  state,  he,  without  any  authority 
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from  her  or  from  Peter  Young,  altered  the  sum  mentioned  in  the  draft 
to  three  hundred  and  fifty  pounds  two  shillings  and  threepence,  by  in- 
serting in  the  third  line  of  the  draft,  before  the  word  "  fifty,"  the  words 
"three  hundred  and,"  and  by  introducing  at  the  bottom  of  the  draft, 
between  the  letter  £  and  the  figure  5.,  the  figure  3. ;  and  this  alteration 
was  made  in  such  a  manner  that  no  person,  using  due  and  ordinary 
diligence,  could  have  discovered  that  it  had  been  made  improperly 
after  the  draft  had  been  once  filled  up  for  another  sum,  and  signed 
by  the  drawer.  The  check  so  altered  was  presented  by  Worcester  to 
Grote  &  Co.,  and  they  paid  to  him,  in  pursuance  of  the  order  con- 
tained in  it,  and  which  purported  to  be  that  of  P.  Young,  three  hun- 
dred and  fifty  pounds  two  shillings  and  threepence  ;  and,  in  an  account 
delivered  by  them  to  P.  Young,  they  debited  him  with  that  sum.  He 
objected  to  that  debit,  alleging  that  his  draft  was  only  for  fifty  pounds 
two  shillings  and  threepence.  The  arbitrator  thought  that  it  was  his 
draft  for  that  sum  only ;  but  he  thought,  also,  that  he  had  been  guilty 
of  gross  negligence,  by  causing  his  draft  to  be  delivered  to  Worcester 
(in  whose  handwriting  the  body  of  it  had  been  filled  up)  in  such 
a  state  that  the  latter  could  and  did,  by  the  mere  insertion  of  other 
words,  make  it  appear  to  be  the  draft  of  Peter  Young  for  the  larger 
sum ;  and  that  as  he,  partly  by  his  negligence,  had  caused  the  bankers 
to  pay  the  larger  sum,  he  was  bound  to  make  good  to  them  the  loss, 
which,  by  reason  of  his  negligence,  they  had  sustained  by  paying  that 
sum.  If  the  Court  of  Common  Pleas  should  think  that  opinion 
wrong,  then  he  awarded  that  Peter  Young  was  entitled  to  receive 
from  Grote  &  Co.  the  sum  of  three  hundred  pounds,  and  ordered 
accordingly. 

Whereupon,  a  rule  was  obtained  by  Wilde,  Serjt.,  calling  upon  Grote 
&  Co.  to  show  cause  why  they  should  not  pay  Young  £300.  Wilde 
cited  Hall  v.  Fuller,  where  a  check  which  was  drawn  by  a  customer 
upon  his  banker  for  a  sum  of  money  described  in  the  body  of  the 
check,  having  afterwards  been  altered  by  the  holder,  who  substituted 
a  larger  sum  for  that  mentioned  in  the  check,  but  in  such  a  manner 
that  no  person  in  the  ordinary  course  of  business  could  observe  it,  and 
the  banker  paid  the  larger  sum,  the  court  held  that  he  could  not 
charge  the  customer  for  any  thing  beyond  the  sum  for  which  the 
check  originally  was  drawn. 

Taddy,  Serjt.,  showed  cause.  Young  acted  with  negligence  in 
leaving  a  blank  check  to  be  filled  up  by  his  agent ;  and  his  agent 
acted  with  greater  negligence  in  permitting  the  sums  to  be  written  on 
the  check  in  such  a  position  as  to  admit  of  the  insertion  of  other 
words  without  exciting  suspicion.  Grote  &  Co.,  on  the  other  hand, 
acted  in  the  ordinary  way  of  business ;  for  they  could  not  refuse  to 
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cash  a  check  signed  by  their  customer.  In  such  a  case,  the  loss  must 
fall  on  the  customer.  The  very  question  had  been  considered  by 
Pothier;^  who  said,  —  after  distinguishing  between  payments  made 
ex  causa  mandati  and  ex  occasione  mandati,  and  holding,  contrary 
to  Scacehia,  that  in  general  the  banker  ought  to  be  responsible  where 
he  pays,  in  consequence  of  a  fraud  practised  by  the  holder,  —  "  Cepen- 
dant,  si  c'etait  par  la  faute  du  tireur  que  le  banquier  eut  iX,€  induit 
en  erreur,  la  tireur  n'ayant  pas  eu  le  soin  d'ecrire  sa  lettre  de  maniere 
a  prdvenir  les  falsifications ;  puta,  s'il  avait  ecrit  en  chiffres  la  somme 
tiree  par  la  lettre,  et  qu'on  eiit  ajoutd  z^ro,  le  tireur  serait  en  ce  cas 
tenu  d'indemniser  le  banquier  de  ce  qu'il  a  souffert  de  la  falsification 
de  la  lettre,  k  laquelle  le  tireur  par  sa  faute  a  donn^  lieu ;  et  c'est  k  ce 
cas  qu'on  doit  restreindre  la  decision  de  Scacehia." 

Hall  y.  Fuller  is  clearly  distinguishable.  In  that  case,  Hall  had  given 
a  check  to  his  friend  properly  filled  up  for  three  pounds :  his  friend 
handed  it  over  to  another,  who,  by  a  chemical  process,  expunged  the 
original  sum  and  inserted  a  larger.  But,  Hall  having  by  his  mode  of 
signing  and  drawing  the  check  given  no  opening  to  the  fraud,  the  con- 
sequences of  it  fell,  in  the  usual  course,  upon  the  banker  Fuller,  who, 
being  deceived,  paid  a  large  sum  without  authority.  In  like  manner, 
in  Smith  v.  Mercer  ^  the  drawer  had  done  nothing  incorrect ;  and  the 
bankers  were  held  responsible  for  not  knowing  his  handwriting.  In 
the  present  case,  Young  himself,  or  his  agent,  the  wife,  was  the  cause 
of  the  banker's  being  misled.  Young,  therefore,  ought  to  bear  the 
loss. 

Wilde.  It  is  the  constant  practice  of  merchants  to  have  checks 
signed  in  blank :  they  could  not  carry  on  business  without  doing  so. 
Young's  authority  terminated  when  his  wife  assented  to  filling  up  the 
check  with  £50  2s.  What  was  written  afterwards  was  a  forgery,  for 
the  consequences  of  which  the  bankers  were  liable  in  the  usual  way. 
There  was  no  negligence  in  Young,  for  his  agent  saw  the  smaller  sum 
duly  written  upon  the  check,  and  both  she  and  Young  acted  bona  fide. 
Hall  1).  Fuller  is  in  point ;  for  it  can  make  no  difference  whether  the 
forgery  be  effected  by  interpolation  or  by  expunging. 

Best,  C.  J.  Although  I  entertain  no  doubt  on  the  subject,  this  is 
a  case  of  considerable  importance,  and  the  question  has  been  properly 
raised  by  the  arbitrator.  Undoubtedly,  a  banker  who  pays  a  forged 
check  is  in  general  bound  to  pay  the  amount  again  to  his  customer, 
because,  in  the  first  instance,  he  pays  without  authority.  On  this 
principle,  the  two  cases  which  have  been  cited  were  decided,  because  it 
is  the  duty  of  the  banker  to  be  acquainted  with  his  customer's  hand- 

i  Traits  du  Contrat  de  Change,  p.  1,  c.  4,  §  99.  2  e  Taunt.  76. 
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writing ;  and  the  banker,  not  the  customer,  must  suffer,  if  a  payment  be 
made  without  authority. 

But  though  that  rule  be  perfectly  well  established,  yet  if  it  be  the 
fault  of  the  customer  that  the  banker  pays  more  than  he  ought,  he 
cannot  be  called  on  to  pay  again.  That  principle  has  been  well 
illustrated  by  Pothier,  in  commenting  on  the  case  put  by  Scacchia : 
"  Cependant,  si  c'^tait  par  la  faute  du  tireur  que  le  banquier  eut  dt6 
induit  en  erreur,  le  tireur  n'ayant  pas  eu  le  soin  d'^crire  sa  lettre  de 
maniere  k  pr^venir  les  falsifications ;  puta,  s'il  avait  ^crit  en  chiffres  la 
somme  tiree  par  la  lettre,  et  qu'on  eftt  ajoute  z^ro,  le  tireur  serait  en 
ce  cas  tenu  d'indemniser  le  banquier  de  ce  qu'il  a  souffert  de  la  falsifi- 
cation de  la  lettre,  k  laquelle  le  tireur  par  sa  faute  a  donne  lieu ;  et 
c'est  a  ce  cas  qu'on  doit  restreindre  la  decision  de  Scacchia." 

In  the  present  case,  was  it  not  the  fault  of  Young  that  Grote  &  Co. 
paid  £350  instead  of  £50  ?  Young  leaves  a  blank  check  in  the  care 
of  his  wife.  It  is  urged,  indeed,  that  the  business  of  merchants  re- 
quires them  to  sign  checks  in  blank,  and  leave  them  to  be  filled  up  by 
agents.  If  that  be  so,  the  person  selected  for  the  care  of  such  a  check 
ought  at  least  to  be  a  person  conversant  with  business  as  well  as  trust- 
worthy. But  it  was  not  likely  that  the  drawer's  wife  should  be  ac- 
quainted with  business  ;  and  she,  acting  as  her  husband's  agent,  ought 
not  to  have  trusted  to  receive  the  contents  of  the  check  any  person 
with  whose  character  she  was  not  perfectly  acquainted.  If  Young, 
instead  of  leaving  the  check  with  a  female,  had  left  it  with  a  man  of 
business,  he  would  have  guarded  against  fraud  in  the  mode  of  filling 
it  up  ;  he  would  have  placed  the  word  "fifty  "  at  the  beginning  of  the 
second  line,  and  would  have  commenced  it  with  a  capital  letter,  so 
that  it  could  not  have  had  the  appearance  of  following  properly  after 
a  preceding  word  ;  he  would  also  have  placed  the  figure  5  so  near  to 
the  printed  £  as  to  prevent  the  possibility  of  interpolation.  It  was  by 
the  neglect  of  these  ordinary  precautions  that  Grote  &  Co.  were  in- 
duced to  pay.  The  case  of  Smith  v.  Mercer  bears  no  resemblance  to 
the  present;  but  Chambre,  J.,  grounded  his  judgment  on  the  same 
principle  as  that  on  which  we  now  proceed.  In  Hall  v.  Fuller,  the 
check  was  properly  drawn  by  the  plaintiff  in  the  first  instance ;  the 
words  which  he  had  written  were  expunged,  and  supplied  by  others  in 
a  different  handwriting,  and  the  alteration  was  made,  not  by  the  plain- 
tiff's clerk,  or  a  person  improperly  trusted  by  him,  but  by  an  entire 
stranger,  who  accidentally  became  possessed  of  the  check.  If  the 
banker  had  been  discharged  in  that  case,  there  could  be  none  in  which 
he  would  be  liable.  We  decide  here  on  the  ground  that  the  banker 
has  been  misled  by  want  of  proper  caution  on  the  part  of  his  cus- 
tomer. 
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Paek,  J.  I  am  of  the  same  opinion.  Hall  v.  Fuller  is  clearly  dis- 
tinguishable from  the  present  case ;  and,  though  the  Lord  Chief  Justice 
is  reported  to  have  expressed  himself  somewhat  generally,  his  expres- 
sions must  be  taken  to  have  reference  to  the  facts  of  the  case.  But 
Bayley,  J.,  puts  the  case  on  the  principle  on  which  I  coincide  with  the 
Lord  Chief  Justice  here.  "  The  banker,  as  the  depositary  of  the  cus- 
tomer's money,  is  bound  to  pay  from  time  to  time  such  sums  as  the 
latter  may  order.  If,  unfortunately,  he  pays  money  belonging  to  the 
customer  upon  an  order  which  is  not  genuine,  he  must  suffer."  Can 
any  one  say  that  the  check  signed  by  Young  is  not  a  genuine  order  ? 
I  say  it  is.  The  checks  left  by  him  to  be  filled  up  by  his  wife,  when 
filled  up  by  her,  become  his  genuine  orders.  However,  the  arbitrator 
finds  expressly  that  he  was  guilty  of  negligence ;  and  I  concur  in  that 
opinion.  He  leaves  blank  checks  in  the  hands  of  his  wife,  who  was 
ignorant  of  business ;  but,  having  left  them  with  her  to  be  filled  up 
as  the  exigency  of  the  moment  might  require,  they  become,  upon  her 
issuing  them,  his  genuine  orders. 

BuKROUGH,  J.  The  arbitrator  attaches  no  blame  to  the  bankers, 
and  it  is  manifest  that  the  legal  blame  attaches  to  their  customer. 
First,  he  leaves  a  blank  check  with  his  wife  as  agent  for  him,  and  she 
then  causes  it  to  be  filled  up  in  an  unusual  way :  at  least,  a  line  might 
have  been  drawn  to  fill  up  the  interval  before  the  word  "  fifty."  The 
blame  is  all  on  one  side. 

Gaseleb,  J.  The  arbitrator  has  not  found  that  the  clerk  was  in  the 
habit  of  filling  up  checks  for  his  employer,  or  of  going  to  the  bankers 
to  receive  money  on  his  account.  Those  circumstances  might  have 
strengthened  the  case  ;  but  there  certainly  was  great  negligence  on  the 
part  of  Young,  and  therefore  the  rule  must  be  Discharged.^ 

1  Halifax  Union  v.  Wheelwright,  L.  R.  10  Ex.  183,  accord. 

In  Kobarts  «.  Tucker,  16  Q.  B.  560,  680,  Baron  Parke  placed  the  decision  in 
Youngw.  Grote  on  the  ground  "  that  the  customer  had  by  signing  a  blank  check  given 
authority  to  any  person  in  whose  hands  it  was  to  fill  up  the  check  in  whatever  way 
the  blank  permitted."  In  Swan  v.  North  British  Co.,  2  H.  &  C.  175,  190,  Cockburn, 
C.  J.,  was  inclined  to  rest  tlie  decision  upon  the  principle  of  avoiding  circuity  of 
action.  "  But  these  various  reasons  for  the  conclusion,"  remarked  Cleasby,  B.,  in 
Halifax  Union  v.  Wheelwright,  supra,  "  only  show  how  incontestable  the  conclusion 
itself  is  ;  and  it  is,  perhaps,  only  an  application  of  one  of  those  general  principles 
which  do  not  belong  to  the  municipal  law  of  any  particular  country,  but  which  we 
cannot  help  giving  effect  to  in  the  administration  of  justice,  viz.,  that  a  man  cannot 
take  advantage  of  his  own  wrong,  -r-  a  man  cannot  complain  of  the  consequences  of 
his  own  default  against  a  person  who  was  misled  by  that  default,  without  any  fault 
of  his  own."  See  also  Bank  of  Ireland  v.  Evans,  5  H.  L.  C.  389,  410,  413,  415 ;  Ex 
parte  Swan,  7  C.  B.  N.  s.  400,  433,  440,  446;  Orr  v.  Union  Bank,  1  Macq.  513,  522; 
Gumm  V.  Tyrie,  4  B.  &  S.  680,  713 ;  Belknap  v.  Nat.  Bank,  100  Mass.  376.  —  Ed. 
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SENTANCE  v.  POOLE. 
At  Nisi  Peius,  coeam  Loed  Tenteeden,  C.  J.,  July  17,  1827. 

[Reported  in  3  Carrington  ^  Payne,  1.] 

Assumpsit  by  the  plaintiff  as  indorsee,  against  the  defendant,  as 
one  of  the  makers  of  a  promissory  note,  which  was  in  the  following 
form :  — 

"  To  Mr.  William  Caeless, 

"High  Street,  South wark.  March  4,  1826. 

"  SiE,  —  We  jointly  and  severally  agree,  five  months  after  date,  to 
pay  to  your  order  the  sum  of  £220  for  value  received. 

"£220.  "John  Coknish. 

"  Jaiies  Pools. 
"  Payable  at  Garraway's  Coffee-House, 
'Change  Alley,  London." 

This  note  was  indorsed,  "  William  Carless." 

It  appeared  that  when  the  defendant  signed  the  note  it  was  not 
addressed  to  any  particular  person  as  payee,  and  that  Cornish,  the 
other  maker,  afterwards  inserted  the  direction,  "  To  Mr.  William  Car- 
less,  High  Street,  Southwark, "  to  whom  he  paid  the  note  in  part 
liquidation  of  a  previous  debt,  due  from  himself,  for  the  purchase  of 
goods  ;  and  that  Mr.  Carless  subsequently  indorsed  it  to  the  plaintiff. 

The  witnesses  for  the  defendant  stated  that  he  had  been  wholly 
incapable  of  transacting  the  most  ordinary  affairs  of  life  for  some 
years  past,  and  that  at  the  time  he  signed  the  note  he  was  of  perfectly 
imbecile  mind,  and  as  helpless  as  a  child  four  years  old. 

For  the  plaintiff  to  show  a  consideration,  there  was  evidence  given 
that  the  plaintiff  was  accustomed  to  discount  bills,  and  that  he  had 
given  a  check  for  the  amount  of  the  note  in  question,  deducting  only 
the  discount ;  and  it  was  contended  by  his  counsel  that  he  had  acted 
bona  fide  in  the  transaction. 

Loed  Tenteeden,  C.  J.  (to  the  jury).  The  question  in  this  case 
is  whether  the  defendant,  John  Poole,  at  fhe  time  be  put  his  name  to 
this  note,  which  is  drawn  in  an  unusual  form,  it  being  "  to  your  order," 
and  not  addressed  to  any  one,  was  or  was  not  conscious  of  what  he 
was  doing ;  for,  if  he  was,  there  must  be  a  verdict  for  the  plaintiff; 
but,  should  you  be  satisfied  that  he  was  not  conscious  of  what  he  was 
doing,  and  that  he  was  imposed  upon  by  reason  of  his  imbecility  of 
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mind,  you  ought  to  find  for  the  defendant.  It  is  a  hard  case  either 
way,  but  it  is  very  important  that  courts  of  justice  should  afford  pro- 
tection to  those  individuals  who  are  unfortunately  unable  to  be  their 
own  guardians.  Verdict  for  the  defendant} 


COOPER  V.  J.  MEYER  awd  W.  B.  MEYER. 

In  the  King's  Bench,  Jantjaet  28,  1830. 

[Reported  in  10  Bamewall  ^  Cresswell,  468.] 

Assumpsit  by  the  indorsee  against  the  acceptors  of  several  bills  of 
exchange,  some  of  which  were  drawn  in  the  name  of  Woodman,  and 
others  in  the  firm  of  H.  Ullock  &  Co.,  payable  to  the  order  of  the 
drawer.  Plea,  tlie  genei-al  issue.  At  the  trial  before  Lord  Tenterden, 
C.  J.,  at  the  Guildhall  sittings  after  Michaelmas  term,  1828,  bills  cor- 
responding with  those  set  out  in  the  declaration  were  produced,  and 
the  handwriting  of  the  acceptors  proved,  and  also  that  the  bills  were 
accepted  by  them  for  the  accommodation  of  one  D.irby.  The  bills 
drawn  in  the  names  of  Woodman  and  Ullock  &  Co.  were  indorsed  re- 
spectively with  those  names  and  by  Darby,  for  whom  the  plaintiff  dis- 
counted them  ;  and  two  witnesses  for  the  plaintiff,  who  knew  Darby's 
handwriting,  stated  that  they  believed  the  names  of  the  drawers  and 
first  indorsers  to  have  been  written  by  him.  For  the  defendant,  a 
person  named  Woodman,  a  cousin  of  Darby,  was  called,  who  proved 
that  the  name  Woodman  was  not  signed  by  him,  and  that  he  never 
authorized  Darby  to  draw  or  indorse  bills  in  his  name  ;  and  similar 
evidence  was  given  by  a  member  of  a  firm  of  T.  Ullock  &  Co.,  and  no 
evidence  was  given  of  the  existence  of  other  persons  answering  the 
description  of  the  drawers  of  these  bills.  Then  a  witness  was  called, 
who  stated  that  he  did  not  think  the  names  of  the  drawers  and 
first  indorsers  were  written  by  Darby ;  and  on  cross-examination  he 
was  asked  by  the  counsel  for  the  plaintiff  whether  he  believed  the  bills 
to  have  been  signed  and  indorsed  by  the  same  person?  This  was 
objected  to  as  a  comparison  of  handwriting.  Lord  Tenterden  allowed 
the  question  to  be  put,  and  the  witness  answered  it  in  the  affirmative. 
His  Lordship,  in  summing  up,  told  the  jury  that,  as  there  was  no  proof 
of  the  existence  of  such  persons  as  Woodman  and  H.  Ullock  &  Co.,  in 
whose  names  the  bills  were  drawn,  it  was  sufficient,  as  against  the 

^  Briggs  V.  Ewart,  51  Mo.  245,  249  {semble),  accord. 
Lancaster  Nat.  Bank  v.  Moore,  78  Pa.  407,  contra. 
Conf.  Hicks  v.  Marshall,  8  Hun,  327.  —  Ed. 
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acceptor,  to  prove  the  indorsement  to  be  in  the  same  handwriting  as 
the  drawing ;  but  he  also  desired  them  to  say  whether  upon  the  evi- 
dence they  believed  the  bills  to  have  been  drawn  and  indorsed  by 
Darby.  The  jury  said  that  they  did,  and  found  a  verdict  for  the 
plaintiff.  In  Hilary  term,  a  rule  nisi  for  a  new  trial  was  obtained,  on 
the  ground  that  the  witness  should  not  have  been  allowed  to  answer 
the  question  objected  to  at  the  trial,  and  that  the  question  was  not 
properly  presented  to  the  jury. 

The  Attorney- General  and  Campbell  showed  cause.  There  is  no 
doubt  that  as  a  general  principle  it  is  wrong  to  admit  proof  of  writing 
by  a  comparison  of  hands.  But  this  case  was  very  peculiar.  The 
bills  appeared  to  have  been  drawn  in  fictitious  names,  and  the  question 
put  and  objected  to  was  not  whether  the  witness  could  say  that  the 
indorsement  was  written  by  A.  or  B.,  by  compaiing  it  with  some 
other  writing,  but  whether  the  bills  had  been  drawn  and  indorsed  by 
the  same  person.  Then  the  question  put  to  the  jury  was  wholly  unex- 
ceptionable, namely,  whether  they  believed  the  bills  to  have  been 
drawn  and  indorsed  by  Darby ;  and  there  was  abundant  evidence 
to  warrant  their  answer  in  the  afiirmative. 

Gumey,  F.  Pollock^  and  Ashmore,  contra.  The  bills  in  question  were 
accepted  by  one  of  two  partners,  in  the  name  of  the  firm.  But  one 
partner  cannot  bind  another  by  accepting  a  bill  which  is  a  forgery; 
and  the  bills  in  question,  drawn  in  fictitious  names,  were  so.  Or, 
waiving  that  point,  although  the  defendant,  by  accepting  the  bills, 
gave  credit  to  the  writing  of  the  drawer,  yet  he  might  dispute  the 
indorsement,  Robinson  v.  Yarrow ;  and  therefore  the  indorsement 
should  have  been  proved  in  the  ordinary  way.  The  evidence  that 
the  drawing  and  indorsement  were  by  the  same  hand  ought  not  to 
have  been  admitted.  If  it  was  admissible  in  this  case,  it  would  be 
equally  admissible  in  all  others ;  for  the  acceptor  is  always  precluded 
from  disputing  the  handwriting  of  the  drawer. 

Lord  Tbntbeden,  C.  J.  I  am  of  opinion  that  both  the  defendants 
are  bound  by  these  acceptances.  It  is  clear  that  they  were  given  on 
Darby's  credit,  and  indeed  the  jury  found  that  he  drew  and  indorsed 
the  bills.  The  acceptor  ought  to  know  the  handwriting  of  the  drawer, 
and  is  therefore  precluded  from  disputing  it ;  but  it  is  said  that  he 
may  nevertheless  dispute  the  indorsement.  Where  the  drawer  is  a 
real  person,  he  may  do  so ;  but  if  there  is,  in  reality,  no  such  person, 
I  think  the  fair  construction  of  the  acceptor's  undertaking  is  that  he 
will  pay  to  the  signature  of  the  same  person  that  signed  for  the 
drawer.     The  rule  for  a  new  trial  must  therefore  be  discharged. 

Batlby,  J.  The  defendants  ought  not  to  have  accepted  the  bills 
without  knowing  whether  or  not  there  were  such  persons  as  the  sup- 
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posed  drawers.  If  they  chose  to  accept  without  making  the  inquiry, 
I  think  they  must  be  considered  as  undertaking  to  pay  to  the  signature 
of  the  person  who  actually  drew  the  bills. 

Paekb,  J.,  concurred.  Jiule  discharged} 


ALLPORT  AND  Akothee  v.  MEEK. 
At  Nisi  Pbius,  coram  Tindal,  C.  J.,  Februabt  24,  1830. 

[Reported  in  4  Carrington  §•  Payne,  267.] 

Assumpsit  on  a  bill  of  exchange  drawn  by  one  Williams  on  and 
accepted  by  the  defendant,  and  indorsed  by  Williams  to  the  plain- 
tiffs. 

The  witness  who  was  called  to  prove  the  handwriting  of  Williams 
said  that  neither  the  drawing  nor  the  indorsement  was  written  by 
him,  and  that  he  did  not  know  by  whom  they  were  written. 

Wilde,  Serjt.,  for  the  plaintiflfs,  then  proved  that  the  defendant  had 
acknowledged  that  the  acceptance  was  his ;  and  submitted  to  his  Lord- 
ship that,  as  the  acceptance  admitted  the  drawing  to  be  correct,  the 
jury  might  look  at  the  indorsement  to  see  whether  it  was  of  the  same 
handwriting  as  the  drawing.  The  reason  why  a  witness  is  not  allowed 
to  speak  to  handwriting  by  comparison  is  that  it  is  the  province  of 
the  jury;  and  it  has  been  decided  that  the  jury  may  judge  by  com- 
parison. 

TiNDAL,  C.  J.  I  think  you  must  call  some  witness  to  lay  some  evi- 
dence before  the  jury  on  which  they  may  decide. 

Wilde,  Serjt.,  admitted  that  he  could  not  carry  the  case  any  further, 
and  the  plaintiffs  were  Nonsuited? 


LANGTON  V.  LAZARUS. 
In  the  Exchequer,  Michaelmas  Term,  1839. 

[Reported  in  5  Meeson  &  Welsby,  629.] 

Assumpsit  by  the  indorsee  against  the  acceptor  of  a  bill  of  exchange, 
for  the  sum  of  £45,  dated  29th  of  November,  1838. 

Plea :  that  before  the  said  bill  of  exchange  became  due  and  payable 
according  to  the  tenor  and  effect  thereof,  to  wit,  on  the  Ist  day  of 

1  Littledale,  J.,  had  gone  to  Chambers. 

2  Macferson  v.  Thoytes,  Peake,  20,  accord. 

Whitney  v.  Bunnell,  8  La.  An.  429  ;  ■Williams  v.  Drexel,  14  Md.  566,  contra. 
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November,  1838,  the  same  bill  was  altered,  to  wit,  by  the  said  John 
Smith  (the  drawer),  in  a  material  part  thereof,  in  this,  to  wit,  that 
whereas  the  same  bill,  when  the  same  was  made  by  the  said  John 
Smith  as  in  the  declaration  mentioned,  bore  date  on  a  certain  day 
therein  in  that  behalf  mentioned,  to  wit,  on  the  29th  day  of  October, 
1838,  the  same  date  was,  whilst  the  same  bill  was  in  full  force  and 
effect  as  aforesaid,  to  wit,  on  the  day  and  year  in  this  plea  first  men- 
tioned, altered,  to  wit,  by  the  said  John  Smith,  to  another  and  differ- 
ent and  much  later  date,  to  wit,  to  the  said  29th  day  of  November, 
1838,  whereby  the  same  bill  then  became  and  was  and  is  void  in  law. 
Verification. 

Special  demurrer,  assigning  for  causes  that  the  plea  is  an  argumen- 
tative traverse  of  the  allegation  that  the  defendant  accepted  the  bill, 
and  that  it  should  simply  have  traversed  that  allegation ;  that  the  plea 
does  not  allege  that  the  alteration  was  made  by  Smith  after  the  de- 
fendant had  accepted  or  become  a  party  to  the  bill ;  and  that  the  alle- 
gation that  the  alteration  was  made  "  whilst  the  said  bill  was  in  full 
force  and  effect,"  as  in  the  plea  mentioned,  is  ambiguous  in  its  mean- 
ing whether  the  alteration  was  whilst  the  bill  was  in  full  force  and 
effect  as  in  the  plea  mentioned,  or  as  in  the  declaration  mentioned ; 
and  that  the  plea  does  not  state  that  the  defendant  was  not  a  consent- 
ing party  to  the  alteration,  and  does  not  state  that  the  alteration  was 
without  his  consent  or  knowledge,  and  that  it  does  not  show  how  the 
bill  was  void. 

Joinder  in  demurrer. 

Chandless,  in  support  of  the  demurrer.  The  plea  is  clearly  bad. 
The  alteration  is  not  stated  to  be  made  after  the  bill  was  accepted. 
In  order  to  make  the  alteration  available  as  a  defence,  it  must  be  shown 
that  the  date  of  the  bill  was  altered  after  it  was  accepted  by  the  de- 
fendant. The  allegation  that  the  bill  was  altered  whilst  the  bill  was 
in  full  force  and  effect  is  uncertain  and  ambiguous.  [Lord  Abixger, 
C  B  How  could  it  be  in  force  unless  it  was  in  circulation,  and  when 
an  action  could  have  been  brought  upon  it  ?]  It  may  not  be  in  force 
until  it  imposes  some  legal  obligation,  but  such  obligation  may  arise 
before  the  bill  is  accepted ;  it  may  have  been  drawn  and  indorsed 
over,  so  as  to  be  binding  upon  some  other  party,  before  acceptance. 
If  the  date  was  altered  after  acceptance,  the  plea  ought  to  have  averred 
that  fact.  Calvert  v.  Baker  ^  is  an  authority  to  show  that  this  defence 
is  admissible  under  a  plea  that  the  defendant  did  not  accept  the  bill 
modo  et  forma  [Parke,  B.  That  is  no  authority  for  saying  that  the 
alteration  of  a  bill  may  not  be  pleaded  as  a  defence  in  this  form. j 

1  4  M.  &  W.  417. 
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The  court  -were  of  opinion  that  the  plea  could  not  be  sustained, 
and 

J.  Henderson^  who  appeared  in  support  of   it,  prayed  leave   to 
amend. 

Pee  Cueiam.    Tou  may  have  liberty  to  amend  by  stating  the  altera- 
tion to  have  been  made  after  acceptance. 

Leave  to  amend  accordingly} 


MORLET  V.  CULVERWELL. 
In  the  Exchequee,  Michaelmas  Teem,  1840. 

[Reported  in  7  Meeson  4~  Welsby,  174.] 

AssTTMPSiT  by  indorsee  against  drawer  of  a  bill  of  exchange  for 
£100,  dated  7th  of  March,  1840,  drawn  by  the  defendant  on  and 
accepted  by  Thomas  G.  C.  Riley,  payable  to  the  order  of  the  defend- 
ant three  months  after  date  ;  indorsed  by  the  defendant  to  John  Short, 
and  by  Short  to  the  plaintiff.  The  defendant  pleaded  nine  pleas, 
of  which,  however,  the  seventh  and  ninth  only  are  material  to  this 
report. 

The  seventh  plea  stated  that,  after  the  drawing  and  accepting  of  the 
bill  of  exchange  in  the  declaration  mentioned,  and  before  the  delivery 
of  the  same  to  the  said  T.  G.  C.  Riley,  before  the  same  became  due 
and  payable,  and  before  the  commencement  of  this  suit,  and  while  the 
defendant,  as  such  drawer  as  aforesaid,  was  the  holder  thereof,  and 
entitled  to  sue  upon  the  same,  to  wit,  on  the  20th  of  April,  1840,  it 
was  agreed  between  the  defendant  and  Riley  that  he,  Riley,  should 
execute  a  certain  indenture,  and  thereby  assign  by  way  of  mortgage 
certain  leasehold  premises  to  the  defendant,  to  secure  the  payment  of 
a  large  sum  of  money,  to  wit,  £853,  part  of  which,  to  wit,  the  sum  of 
£703,  was  theretofore  lent  and  advanced  by  the  defendant  to  Riley, 
and  for  part  of  which  Riley,  before  the  said  20th  of  April,  1840,  gave 
to  the  defendant  certain  bills  of  exchange,  drawn  by  the  defendant 
on  Riley,  and  accepted  by  him  [stating  four  bills  of  exchange,  one 
of  which  was  the  bill  mentioned  in  the  declaration] ;  and  that  the 
defendant  should  deliver  up  to  Riley  the  said  four  bills  of  ex- 
change, —  that  is  to  say,  the  three  bills  of  exchange  in  this  plea 
mentioned,  and  the  said  bill  of  exchange  in  the  declaration  men- 
tioned, as  discharged  and  fully  satisfied  by  the  said  T.  G.  C.  Riley. 

1  Taylor  v.  Mosely,  6  C.  &  P.  273  ;  Ward  v.  Allen,  2  Met.  53,  accord. 
See  Hamelin  v.  Bruck,  9  Q.  B.  306.  —  Ed. 
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Averment,  that,  m  pursuance  of  the  said  agreement,  the  said  mortgage 
was  executed  by  Riley,  and  accepted  and  received  by  the  defendant 
in  discharge  and  satisfaction  of  the  said  four  bills  of  exchange,  and, 
thereupon,  the  said  bills  respectively  were  given  up  and  delivered  to 
Riley,  as  paid  and  fully  satisfied  by  him,  Riley,  the  acceptor  thereof, 
and  not  for  the  purpose  of  being  transferred,  indorsed,  or  otherwise 
negotiated  ;  that  the  said  bill  in  the  declaration  mentioned  was  in- 
dorsed and  delivered  by  Riley  to  Short,  without  any  consideration  oi 
value  for  the  same,  and  without  any  authority  or  sanction  from  the 
defendant,  as  drawer  thereof,  and  that  Short  indorsed  and  delivered 
it  to  the  plaintiff,  without  any  consideration  or  value  for  the  same,  and 
the  plaintiff  now  holds  the  same,  without  having  given  any  considera 
tion  or  value  for  the  same.     Verification. 

The  ninth  plea  stated  that  the  said  bill  of  exchange  was  and  is  an 
instrument  or  bill  liable  to  the  charges  and  duty  imposed  by  the  stat- 
ute in  such  case  made  and  provided,  and  that  the  said  bill  afterwards, 
and  after  the  drawing  and  accepting  thereof,  and  before  the  same 
became  due,  to  wit,  on,  &c.,  was  fully  paid  and  satisfied  by  the  said 
T.  G.  C.  Riley,  and  was  then,  to  wit,  on,  &c.,  and  after  .the  said  bill 
had  been  so  fully  paid  and  satisfied  by  Riley,  according  to  the  statutes 
in  such  case  made  and  provided,  without  any  new  stamp,  or  the  pay- 
ment of  any  rate  or  duty  chargeable  thereon,  reissued  by  the  said 
T.  G.  C.  Riley.     Verification. 

To  each  of  these  pleas  the  plaintiff  replied  de  injuria,  on  which 
issue  was  joined. 

At  the  trial  before  Lord  Abinger,  0.  B.,  at  the  last  assizes  for  the 
county  of  Surrey,  the  delivery  up  of  the  bills  by  the  defendant  to 
Riley,  the  acceptor,  on  his  executing  a  mortgage,  was  proved  as  stated 
in  the  seventh  plea :  it  appeared  also  that  Riley,  before  the  bill  in 
question  became  due,  indorsed  it  to  Short  for  a  valuable  consideration, 
who  also,  before  it  became  due,  indorsed  it  for  a  valuable  consideration 
to  the  plaintiff.  It  was  not  proved  that  the  plaintiff  had  any  knowl- 
edge of  the  circumstances  under  which  the  bill  had  been  negotiated 
by  Riley.  The  learned  Chief  Baron  thought  that  the  seventh  and 
ninth  pleas  were  proved  in  substance,  and  directed  a  verdict  on  those 
issues  for  the  defendant,  leave  being  reserved  to  the  plaintiff  to  move 
to  enter  a  verdict  for  him,  with  £102  damages.  Flatt  having  obtained 
a  rule  nisi  accordingly, 

Thesiger  and  Petersdorff  showed  cause.  The  question  upon  this 
rule  is,  not  whether  the  pleas  are  or  are  not  good  in  point  of  law,  but 
whether  they  were  proved  in  fact.  The  whole  agreement  stated  in 
the  seventh  plea  was  proved,  and  that  was  suflicient  to  prevent  the 
plaintiff  from  recovering.    Here  the  acceptor,  during  the  running  of 
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the  billj  discharged  and  satisfied  it  by  agreement  with  the  drawer ;  and 
it  could  not  afterwards  be  negotiated  by  the  acceptor,  so  as  to  give  a 
vahd  title  to  an  indorsee.  There  is  a  distinction  between  the  payment 
of  a  bill  of  exchange  by  a  party  primarily  liable  upon  it,  and  payment 
of  it  by  any  other  party.  If  it  be  paid  by  the  acceptor,  it  cannot  after- 
wards be  negotiated  at  all:  if  by  another  party  to  it,  and  if  by  nego- 
tiating it  he  would  make  subsequent  parties  liable  upon  it,  he  cannot 
negotiate  it;  otherwise  he  may.  The  agreement  of  the  indorsers  of  a 
bill  is  that  the  acceptor  shall  pay  it,  or  that  they  in  his  default  shall 
do  so.  By  his  payment  of  it,  that  contract  is  fulfilled.  There  is  no 
rule  of  law  which  says  that  it  is  to  be  paid  by  the  acceptor  at  the 
precise  moment  when  it  becomes  due.  It  is  in  that  respect  like  a 
bond.  Most  of  the  cases  on  this  subject  were  decided  before,  or 
without  reference  being  made  to  the  Stamp  Act,  55  Geo.  III.  c.  184, 
§  19,  which  enacts  that  "  all  promissory  notes,  bills  of  exchange, 
drafts,  or  orders  for  money,  not  hereby  allowed  to  be  reissued,  shall, 
upon  the  payment  thereof,  be  deemed  and  taken  respectively  to  be 
thereupon  wholly  discharged,  vacated,  and  satisfied,  and  shall  be  no 
longer  negotiable  or  available  for  any  purpose  whatever."  In  Bur- 
bridge  V.  Manners,  it  was  held  that  a  note  which,  before  it  became  due, 
was  paid  and  taken  away  from  the  banker's  where  it  lay,  and  was 
indorsed,  also  before  it  became  due,  for  valuable  consideration  to  the 
plaintiff,  might  be  recovered  upon  against  the  payee.  The  facts  of 
that  case,  however,  do  not  appear  to  be  very  intelligibly  stated;  and 
it  was  before  the  Stat.  55  Geo.  III.  c.  184.  [Rolfe,  B.  The  Stamp 
Act  of  the  48  Geo.  III.  c.  149,  was  then  in  operation  ;  and  the  55  Geo. 
III.  c.  184,  §  19,  is  in  terms  a  re-enactment  of  the  fourteenth  section  of 
that  statute.]  The  true  rule  is  laid  down  in  Beck  v.  Robley  and  Cal- 
low V.  Lawrence  that  a  bill  cannot  be  indorsed  or  negotiated  after 
it  has  been  paid,  if  such  indorsement  or  negotiation  would  throw  a 
liability  on  any  of  the  parties  who  would  otherwise  be  discharged. 
[Lord  Abingek,  C.  B.  Those  were  cases  where  the  bill  was  nego- 
tiated after  it  was  due.  Paekb,  B.  A  bill  may  be  negotiated  even 
after  it  is  due,  if  no  other  person  be  made  liable  than  before.]'  Here, 
however,  it  is  clear  that  the  transaction  amounted  to  payment  by  the 
acceptor.  He  is  not  bound  to  wait  until  the  bill  becomes  due  before 
he  pays  it.  Can  he  then  afterwards  negotiate  it,  so  as  to  make  the 
drawer  liable  ?  [Pakke,  B.  The  condition  of  an  indorser  of  a  bill 
payable  after  date  is  this,  that  he  is  a  surety  for  the  payment  of  it  by 
the  acceptor  at  a  particular  time  and  place,  on  presentment  for  pay- 
ment. If  the  acceptor  pays  the  bill  befoie  it  is  due  to  a  wrong 
party,  he  is  not  discharged.  It  has  been  so  held  in  the  case  of  a 
banker's  check  payable  to  bearer:  if  the  banker  pays  it  before  it  is 
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due,  he  is  not  protected.  There  he  is  doing  an  act  inconsistent  with 
his  duty  as  banker ;  but  there  is  no  such  violation  of  duty  in  the  ac- 
ceptor paying  the  bill  before  it  is  due,  and  to  the  party  entitled  to 
receive  it.  [Parke,  B.  But  it  shows  that  the  obligation  of  the 
drawee  or  acceptor  is  to  pay  at  a  particular  time.  You  will  find  the 
legal  liability  of  the  drawer  and  indorser  of  a  bill  of  exchange  very 
clearly  expressed  by  Mr.  Justice  Bailey  in  his  work  on  Bills.']  In 
Bartrum  v.  Caddy,  where  a  note  payable  on  demand  was  indorsed  for 
the  maker's  accommodation,  and,  having  been  deposited  m  the  hands 
of  a  creditor  of  his,  was  afterwards  paid  by  the  maker  and  reissued, 
it  was  held  that  it  was  no  longer  negotiable,  by  reason  of  the  statute 
55  Geo.  III.  c.  184,  §  19.  [Lord  Abingek,  C.  B.  There  the  note  was 
payable  on  demand,  so  that  it  was  over-due. J  In  Freakly  v.  Fox,  it 
was  held  that  a  promissory  note  was  discharged  by  the  payee  and 
holder  of  it  having  made  the  maker  his  executor,  and  that  no  action 
could  be  maintained  on  it,  even  by  a  party  claiming  by  indorsement 
from  the  executor. 

But,  at  all  events,  the  defendant  is  entitled  to  the  verdict  on  the 
ninth  plea.  The  statute  55  Geo.  III.  c.  184,  does  not  distinguish  between 
payment  made  at  and  before  the  maturity  of  the  bill ;  but  the  inten- 
tion of  the  legislature  was  that,  after  a  bill  had  been  in  any  manner 
satisfied,  it  should  not  be  reissued  without  a  new  stamp. 

J'latt  and  Peacock,  contra.  First,  the  plaintiff  was  entitled  to  re- 
cover on  the  seventh  plea.  It  can  never  be  said  that  the  rights  of  a 
bona  fide  indorsee  for  value  before  the  bill  became  due  can  be  affected 
by  a  private  arrangement  between  the  drawer  and  acceptor.  This  bill 
was  never  paid,  in  a  legal  sense,  at  all.  The  vmdertaking  of  an  ac- 
ceptor is  to  p.ay  the  bill  at  a  particuhar  time  ;  and  th.at  of  the  drawer  and 
the  indorsers,  that  he  shall  pay  it  at  that  time,  or  they  will  be  responsible. 
In  pleading,  therefore,  the  obligation  of  the  acceptor  is  said  to  be  to 
pay  according  to  the  tenor  and  effect  of  the  bill.  Has  he  satisfied  that 
obligation  here  ?  Mere  satisfaction  of  a  bill  before  it  is  due  is  not 
payment  of  it.  And  the  statute  55  Geo.  III.  c.  184,  §  19,  when  it 
speaks  of  "  the  payment  thereof,"  means  not  the  mere  act  of  payment, 
but  payment  according  to  the  tenor  of  the  bill.  In  the  cases  cited  on 
the  other  side,  the  instrument  had  been  paid  according  to  its  tenor  and 
effect,  and  therefore  could  not  afterwards  be  negotiated  to  the  preju- 
dice of  innocent  parties.  In  Freakly  v.  Fox,  the  plaintiff  must  have 
known  that  the  defendant  had  no  right  to  indorse  the  note  except  as 
executor,  and  therefore  that  it  was  discharged  by  making  him  execu- 
tor :  he  thus  had  notice  that  the  note  was  satisfied.     It  was  essential, 

'  Pp.  43, 156  (5th  ed.). 
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therefore,  to  the  defendant's  case,  in  support  of  the  issue  on  this  plea, 
to  prove  not  only  the  agreement  between  himself  and  the  acceptor, 
but  also  that  the  bill  was  transferred  to  the  plaintiff  with  notice  of  it, 
and  without  consideration. 

Secondly,  the  ninth  plea  was  not  proved.  The  facts  proved  on  the 
tiial  did  not  amount  to  payment  of  the  bill,  so  as  to  satisfy  the  allega- 
tion in  the  plea,  that  it  "  was  fully  paid  and  satisfied  "  by  Riley.  That 
must  mean  a  payment  in  money  ;  but  this  was  a  mere  arrangement 
whereby  the  bills  were  considered  as  satisfied  on  the  execution  of  a 
mortgage.  It  is  clear  that  such  evidence  would  not  have  supported  a 
plea  of  payment :  if  it  would,  it  might  equally  be  proved  by  a  release, 
or  by  the  delivery  of  a  chattel  in  accord  and  satisfaction.  ^Neither  can 
there  be  any  reissuing  of  a  bill  until  it  is  over-due  :  until  then,  it  is  in 
course  of  negotiation. 

LoED  Abingee,  C.  B.  I  am  of  opinion  that  this  rule  ought  to  be 
made  absolute.  On  the  trial,  it  struck  me  that  the  pleas  were  substan- 
tially proved ;  but,  upon  consideration,  I  am  satisfied  that  I  was  wrong. 
I  think,  under  the  circumstances,  the  seventh  plea  could  not  be  sup- 
ported, unless  the  allegation  that  the  plaintiff  took  the  bill  without  any 
consideration  or  value  was  proved.  It  seems  to  me  that  was  an  essen- 
tial part  of  the  plea,  in  order  to  make  out  the  defence.  As  to  the  last 
plea,  I  think  it  is  bad  in  point  of  law  ;  but  the  question  now  is  whether 
it  was  proved  or  not.  It  is  bad,  on  the  ground  that  it  does  not  allege 
a  payment  in  satisfaction  of  the  bill  after  it  became  due.  But  even 
supposing  that  payment  by  the  acceptor  in  satisfaction  of  the  bill  be- 
fore it  became  due  were  a  good  answer,  in  point  of  law,  to  an  action 
by  an  indorsee,  the  plea  was  not  proved  ;  because,  upon  this  issue,  the 
plaintiff  had  a  right  to  expect  proof  of  actual  payment  in  money,  not 
of  a  mere  accord  and  satisfaction.  If  the  bill  were  satisfied  otherwise 
than  by  payment  in  money,  the  plaintiff  had  a  right  to  expect  that  the 
particular  kind  of  satisfaction  should  be  set  forth  in  the  plea.  Proof 
of  payment,  therefore,  was  essential  to  support  this  plea ;  and,  that  not 
having  been  given,  the  defendant  cannot  maintain  his  verdict  upon  it. 

With  respect  to  the  more  general  question  which  arises  in  this  case, 
I  am  now  satisfied,  after  some  doubt,  that  the  plaintiff  is  entitled  to 
recover.  The  defendant,  the  drawer  of  the  bill,  agrees  with  the  ac- 
ceptor, while  it  is  running,  to  deliver  it  up  to  him,  in  consideration  of 
his  having  the  security  of  a  mortgage  of  property  of  the  acceptor ;  and 
gives  up  the  bill  accordingly,  without  striking  out  his  name  as  drawer. 
Before  the  bill  becomes  due,  a  party  who  is  ignorant  of  this  transac- 
tion discounts  it  for  the  acceptor,  and  before  it  becomes  due  trans- 
fers it  for  value  to  the  plaintiff,  who  is  also  ignorant  of  the  transaction. 
The  question  then  is  whether  the  discharge  of  a  bill  by  the  acceptor, 


502  MOELBY   V.    CULVERWELL.  [CHAP.   IV, 

by  an  arrangement  with  the  drawer  before  it  is  due,  can  affect  the  bill 
in  the  hands  of  an  innocent  holder  for  valuable  consideration.  I  think 
it  cannot.  The  contract  of  the  drawer  and  of  each  indorser  ia  that  the 
bill  shall  be  paid  by  the  acceptor  at  its  maturity,  not  before  it  is  due ; 
that  it  shall  be  paid,  as  Mr.  Peacock  has  observed,  according  to  its 
tenor  and  effect,  —  that  is,  when  it  becomes  due.  If,  upon  its  being 
discharged  before  it  becomes  due,  the  drawer  inadvertently  leaves  his 
name  upon  the  bill,  he  is  but  in  the  ordinary  case  of  a  party  who  has  a 
bill  in  negotiation  with  his  name  upon  it,  against  his  intention.  It  is 
in  the  hands  of  an  innocent  holder,  who  has  no  notice  that  it  has  been 
discharged.  Suppose  mutual  accommodation  acceptances  to  be  given, 
and  to  be  exchanged  before  they  have  been  negotiated,  the  names 
remaining  on  them,  the  parties  may  circulate  them  so  as  to  give  a  title 
to  a  bona  fide  holder  before  they  become  due ;  and  wherein  does  this 
case  diifer  from  that  ?  Therefore,  a  bill  is  not  properly  paid  and  satis- 
fied according  to  its  tenor,  unless  it  be  paid  when  due  ;  and,  conse- 
quently, if  it  be  satisfied  before  it  is  due,  by  an  arrangement  between 
the  drawer  and  acceptor,  that  does  not  prevent  the  acceptor  from 
negotiating  it,  or  an  innocent  indorsee  for  value  from  recovering  upon 
it.     The  rule  must  therefore  be  absolute. 

Parke,  B.  I  entirely  concur  with  the  Lord  Chief  Baron,  and  think 
that  in  this  case  neither  of  the  pleas  was  proved.  [His  Lordship  stated 
the  seventh  plea.J  Undoubtedly,  if  all  the  facts  alleged  in  this  plea 
had  been  proved,  they  would  have  amounted  to  a  good  defence ;  be- 
cause the  plaintiff  would  then  have  been  in  the  same  situation  as 
Short,  and  Short  as  Riley ;  and  as  to  Riley  the  bill  was  satisfied. 
But,  in  order  to  establish  the  plea,  it  was  necessary  to  prove  the  two 
allegations  which  put  the  plaintiff  in  the  same  situation  with  Riley ; 
viz.,  that  Riley  indorsed  to  Short,  and  Short  to  the  plaintiif,  without 
value  or  consideration  ;  whereas,  it  was  proved  that  there  was  a  valu- 
able consideration  for  both  indorsements.  The  question,  therefore,  is 
whether  the  fact  of  the  acceptor  having  satisfied  the  bill  before  it 
became  due  is  any  defence  against  a  bona  fide  indorsee.  I  am  of 
opinion  that  nothing  will  discharge  the  acceptor  or  the  drawer,  except 
payment  according  to  the  law-merchant,  —  that  is,  payment  of  the  bill 
at  maturity :  if  a  party  pays  it  before,  he  purchases  it,  and  is  in  the 
same  situation  as  if  he  had  discounted  it.  The  rule  is  laid  down  cor- 
rectly by  Lord  Ellenborough,  in  Burbridge  v.  Manners,  that  a  payment 
before  a  bill  becomes  due  "  does  not  extinguish  it,  any  more  than  if  it 
were  merely  discounted  ; "  and  that  " '  payment '  means  payment  in 
due  course,  and  not  by  anticipation."  The  party  who  takes  a  bill 
before  it  becomes  due  has  no  means  of  knowing  whether  payment  has 
been  anticipated  or  not.     The  seventh  plea,  therefore,  was  not  proved. 
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As  to  the  cases  that  have  been  cited,  they  are  all  cases  of  bills  paid  at 
maturity,  because  they  were  payable  on  demand. 

With  respect  to  the  ninth  plea,  the  question  now  is  whether  it  was 
proved  in  fact.  It  is  bad  in  point  of  law  ;  because  the  payment  men- 
tioned in  the  Stamp  Act  must  be  taken  to  mean  payment  by  the  party 
liable,  at  the  maturity  of  the  bill,  and  according  to  the  tenor  of  it : 
otherwise,  there  have  been  many  cases  wrongly  decided.  But  I  agree 
that,  even  assuming  the  plea  to  be  good,  it  was  not  proved  in  fact.  It 
would  be  essential,  in  order  to  support  it,  to  prove  payment  of  the  bill 
in  money,  and  not  merely  a  satisfaction  of  it  by  an  agreement  such  as 
was  proved  in  this  case,  which  was  no  payment  in  the  proper  sense  of 
the  word.  On  a  demurrer  to  this  plea,  for  stating  only  that  the  bill 
had  been  "  paid  and  satisfied,"  without  stating  the  mode  of  payment, 
the  plea  would,  I  think,  have  been  held  sufficient,  on  the  ground  that 
those  words  would  be  construed  to  mean  payment  in  money.  It  fol- 
lows that,  in  order  to  support  that  averment  in  evidence,  the  proof 
should  have  been  of  a  payment  in  money.  Neither  of  these  pleas, 
therefore,  being  proved,  the  rule  must  be  absolute  to  enter  a  verdict 
on  those  issues  for  the  plaintiff. 

GuENET,  B.,  and  Rolfe,  B.,  concurred.  Hule  absolute} 


BEEMAlsr  V.  DFCK. 
In  the  Exchequer,  Febkuaet  25,  1843. 

[Reported  in  11  Meeson  ^  Welsby,  251.] 

Assumpsit  on  a  bill  of  exchange  for  £175,  stated  in  the  declaration 
to  have  been  drawn  by  certain  persons,  under  the  name,  style,  and 
firm  of  Bradshaw  &  Williams,  upon  the  defendant,  under  the  name  or 
style  of  W.  Serjeant,  payable  to  the  order  of  Bradshaw  &  Williams,  at 
three  months'  date,  accepted  by  the  defendant,  and  indorsed  by  Brad- 
shaw &  Williams  to  the  plaintifi".  To  this  count  the  defendant 
pleaded,  first,  that  the  said  persons  therein  mentioned  did  not  draw 
the  said  bill  as  alleged ;  secondly,  that  the  said  persons  did  not  indorse 
it;  and,  thirdly,  that  the  defendant  did  not  accept  it :  upon  which 
issues  were  joined. 

At  the  trial  before  Wightman,  J.,  at  the  last  Bristol  assizes,  it  ap- 
peared that  W.  Serjeant,  who  was  a  partner  of  the  defendant,  brought 
the  bill  to  one  Johnson,  a  prior  holder  to  the  plaintiff,  with  the  names 
of  Bradshaw  &  Williams  indorsed  upon  it,  and  negotiated  it  with 
him.  The  defendant  alleged  that  the  bill  was  accepted  by  Serjeant 
on  account  of  a  private  transaction  with  him,  and  mala  fide.     It  was 

'  Swope  V.  Ross,  40  Pa.  186 ;  Eckert  v.  Cameron,  43  Pa.  120,  accord.  —  Ed. 
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proverl  that  Messrs.  Bradshaw  &  Williams  was  a  really  existing  firm, 
with  which  Serjeant  had  been  accustomed  to  deal ;  and  those  persons 
being  called,  they  swore  that  neither  the  drawing  nor  the  indorsement 
of  the  bill  was  theirs,  but  stated  also  that  the  handwriting  of  both 
was  evidently  the  same.  The  learned  judge  summed  up  the  case  to 
the  jury  with  reference  to  the  question  which  had  been  treated  in  the 
course  of  the  trial  as  the  principal  point  in  dispute  between  the  par- 
ties, viz.,  whether  there  was  collusion  or  knowledge  on  the  part  of  the 
plaintiff  that  the  bill  was  made  otherwise  than  for  partnership  pur- 
poses ;  and  it  was  not  until  after  the  jury  had  given  their  verdict  for 
the  plaintiff,  that  his  attention  was  called  to  the  issue  denying  the 
indorsement,  which  it  was  alleged,  on  behalf  of  the  defendant,  was 
proved  by  the  evidence  of  Bradshaw  &  Williams. 

In  Michaelmas  term,  Pampas,  Serjt.,  obtained  a  rule  nisi  for  a  new 
trial,  on  the  above  ground,  against  which 

M-le  and  Montague  Smith  showed  cause  (February  8).  The  defend- 
ant, as  acceptor  of  this  bill,  was  clearly  estopped  from  denying  that 
Bradshaw  &  Williams  drew  it ;  and  it  being  proved  that  the  handwrit- 
ing of  the  indorsement  and  of  the  drawing  was  the  same,  and  the  bill 
having  been  negotiated  with  that  indorsement  upon  it  by  the  acceptor, 
the  estoppel  applies  to  the  indorsement  also,  and  the  defendant  is  con- 
cluded from  saying  that  it  was  not  the  signature  of  those  persons. 
Cooper  V.  Meyer.  Lord  Tenterden  there  says  :  "  The  acceptor  ought 
to  know  the  handwriting  of  the  drawer,  and  is  therefore  precluded 
from  disputing  it ;  but  it  is  said  that  he  may  nevertheless  dispute  the 
indorsement.  Where  the  drawer  is  a  real  person,  he  may  do  so ;  but, 
if  there  is  in  reality  no  such  person,  I  think  the  fair  construction  of 
the  acceptor's  undertaking  is  that  he  will  pay  to  the  signature  of  the 
same  person  that  signed  the  bill."  Such  is  certainly  the  rule  where 
the  acceptance  was  prior  to  the  indorsement,  and  the  bill  has  been 
passed  by  the  indorser ;  but  where,  as  in  this  case,  the  acceptor  him- 
self puts  the  bill  into  circulation  with  the  forged  indorsement  on  it,  he 
is  equally  estopped  to  dispute  that  indorsement.  Having  accepted  a 
bill  drawn  by  some  person  in  the  name  of  Bradshaw  &  Williams,  with- 
out their  authority,  he  undertakes  to  pay  to  the  order  of  the  same 
person.  Schultz  v.  Astley.^  If  it  were  otherwise,  the  acceptor  might 
be  enabled  to  ipommit  the  grossest  fraud,  and  yet  escape  liability. 
[Paekb,  B.  It  was  a  question  for  the  jury,  according  to  Cooper  v. 
Meyer,  whether  the  bill  was  drawn  in  a  false  name.  It  was  not  left 
to  the  jury  in  this  case  whether  the  handwriting  of  the  drawing  and 
indorsement  was  the  same.] 

»  2  Bing.  N.  C.  544 ;  2  Scott,  815. 
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£tttt,  contra.  There  is  a  distinction  between  the  case  of  a  fictitious 
drawer  and  that  of  the  forgery  of  the  name  of  a  real  person  as 
drawer.  It  is  in  the  former  case  only  that  the  act  of  acceptance 
admits  the  indorsement.  In  the  present  case,  the  defendant  was  es- 
topped to  deny  the  indorsement  as  alleged  by  Bradshaw  &  Williams, 
and  there  was  a  distinct  issue  upon  that.  [Paeke,  B.  You  say  that 
Cooper  V.  Meyer  ai^plies  only  to  the  case  of  wholly  fictitious  persons, 
who  never  could  either  draw  or  indorse,  because  there  the  acceptor 
admits  that  the  bill  is  drawn  by  somebody,  —  that  is,  by  the  same  per- 
son who  indorses  in  the  same  handwriting,  —  but  th.at  here  he  agrees  to 
pay  to  the  order  of  Bradshaw  &  Williams,  being  estopped  only  to  say 
that  they  did  not  draw  the  bill.]  Yes.  The  defendant  only  under- 
took to  pay  to  their  indorsement,  and  until  that  is  given  the  plaintiff 
has  no  title.  The  case  is  not  like  that  of  Gibson  v.  Minet,  where  the 
acceptors  were  aware  of  the  forgery  ;  here,  for  aught  that  appears,  the 
defendant  may  have  been  wholly  ignorant  that  the  signature  of  Brad- 
shaw &  Williams  was  not  genuine,  and  that  question  was  not  sub- 
mitted to  the  jury.  Cur.  adv.  vuU. 

The  judgment  of  the  court  was  now  pronounced  by 

Paeke,  B.  The  only  question  in  this  case  was  whether  the  in- 
dorsement alleged  in  the  declaration  to  have  been  made  by  Bradshaw 
&  Williams  was  proved.  It  appears  that  the  issue  raised  by  the 
traverse  of  the  indorsement  was  not  brought  under  the  notice  of  the 
learned  judge  who  tried  the  case,  until  the  jury  had  given  their  ver- 
dict upon  the  principal  point  in  dispute,  which  the  court,  on  the  ap- 
plication for  a  rule  for  new  trial,  refused  to  disturb  ;  and  the  argument 
on  showing  cause  was  confined  to  the  question  whether  the  indorse- 
ment was  proved  by  the  evidence. 

The  bill  was  drawn  in  the  name  of  Bradshaw  &  Williams,  and  in- 
dorsed in  the  same  name  ;  and  there  was  some  evidence  of  its  being 
properly  indorsed,  as  it  was  brought  by  the  defendant's  partner;  with 
the  indorsement  upon  it,  to  be  discounted  by  a  prior  holder.  On  the 
part  of  the  defendants,  it  was  shown  that  this  firm  was  a  real  one,  and 
proved  by  both  members  of  the  firm  that  the  drawing  and  indorse- 
ment were  forgeries. 

On  the  argument  before  us,  it  was  contended  by  the  plaintiff's  coun- 
sel that  the  drawing  being  a  forgery,  the  defendant,  by  his  acceptance, 
had  undertaken  to  pay  to  any  one  who  held  the  bill  by  an  indorse- 
ment in  the  same  handwriting,  according  to  the  principle  laid  down  in 
Cooper  V.  Meyer ;  and  it  was  said  there  was  evidence  in  the  case  that 
the  signatures  in  drawing  and  indorsing  were  those  of  the  same  per- 
son.   If  this  were  so,  the  rule  ought  to  be  made  absolute  for  a  new 
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trial,  as  the  question  as  to  the  identity  of  the  signature  has  not  been 

submitted  to  the  jury. 

But  on  the  part  of  the  defendant  it  is  insisted  that  the  case  of 
Cooper  v.  Aleyer  is  distinguishable  from  the  present,  for  there  the  draw- 
ers were  fictitious  :  here  they  really  existed,  though  their  signature 
was  forged ;  and  that  in  such  a  case  the  acceptor,  though  he  admits 
that  the  bill  was  drawn  by  the  parties  by  whom  it  purports  to  be 
drawn,  does  not  admit  the  indorsement  by  the  same  parties,  —  a  doc- 
trine which  is  clearly  established,  as  to  bills  wherein  the  signature  is 
not  forged.  Robinson  v.  Yarrow.  In  analogy  to  that  case,  the  de- 
fendant, it  is  said,  admits  by  his  acceptance  that  the  bill  was  drawn 
in  the  name  of  Bradshaw  &  Williams,  by  themselves,  or  some  agent 
authorized  to  draw  in  their  name ;  but  it  does  not  admit  that  it  was 
indorsed  by  themselves,  or  some  agent  authorized  to  indorse,  which  is 
a  different  species  of  authority.  And  we  cannot  help  thinking  there 
is  great  weight  in  that  argument,  if  the  defendant  accepted  the  bill  in 
ignorance  of  the  forgery ;  but  if  he  knew  of  it,  and  intended  that  the 
bill  should  be  put  into  circulation  by  a  forged  indorsement,  in  the 
name  of  the  same  firm,  by  the  same  party  who  drew  it,  the  case  seems 
to  fall  within  the  principle  of  that  of  Cooper  i.  Meyer.  Some  doubt, 
however,  occurs,  whether  the  instrument  ought  not  to  be  declared 
upon  as  payable  to  bearer,  according  to  the  case  of  Gibson  v.  Minet,  as 
ultimately  decided  by  the  majority  of  judges  and  the  House  of  Lords, 
md  followed  by  the  Court  of  King's  Bench,  in  the  case  of  Bennett  v. 
Farnell.  It  may  be  remarked  that  these  cases  were  not  cited,  or  this 
juestion  raised,  in  Cooper  v.  Meyer. 

There  must  therefore  be  a  new  trial,  Jiule  absolute. 


HATES  V.  CAULFIELD. 
In  the  Queen's  Bench,  June  23,  1843. 

[Reported  in  5  Queen's  Bench  Eepcrrts,  81.] 

Assumpsit.  The  declai-ation  stated  that  A.  Allison,  on,  <fcc.,  made 
his  bill  of  exchange,  &c.,  and  directed  the  same  to  defendant,  and 
thereby  required  him  to  pay  to  the  order  of  the  said  A.  Allison,  &o., 
and  defendant  accepted  the  said  bill ;  and  the  said  A.  Allison  indorsed 
the  same  to  6.  Winch,  who  indorsed  to  Lacy,  who  indorsed  to  plain- 
tiff: promise  by  defendant  to  pay  plaintiff,  &c. 

Pleas  :  1.  That  defendant  did  not  accept,  &c. ;  2.  That  the  said  A, 
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Allison  did  not  indorse  the  said  bill  of  exchange  to  the  said  G.  Winch, 
in  manner  and  form,  &c. ;  3  and  4.  That  Winch  did  not  indorse  to 
Lacy,  and  that  Lacy  did  not  indorse  to  plaintiff,  in  manner  and  form, 
&c.     Issues  thereon. 

On  the  trial  before  Coleridge,  J.,  at  the  sittings  in  Middlesex  after 
Trinity  term,  1842,  the  acceptance  and  the  handwriting  of  the  indorse- 
ments were  proved.  There  was  some  evidence  that  the  plaintiff  had 
given  value.  The  defendant's  counsel  proposed  to  prove,  in  support 
of  the  second  plea,  that,  although  Allison,  the  payee,  had  indorsed  his 
name  on  the  bill,  he  had  delivered  it  to  Winch,  the  second  indorsei-, 
to  be  discounted  and  not  to  be  negotiated,  and  that  Winch  had  in- 
dorsed and  transferred  it  in  fraud  of  Allison ;  and  therefore  that,  as 
between  Allison  and  Winch,  there  had  been  no  indorsement  completed 
by  delivery.  Marston  v.  Allen  was  cited.  The  learned  judge  rejected 
the  evidence ;  and  a  verdict  was  given  for  the  plaintiif.  In  Michael- 
mas term,  1842,  a  rule  nisi  was  obtained  for  a  new  trial. 

Hutt  now  showed  cause.  It  may  be  admitted  that  indorsement,  in 
the  proper  legal  sense,  requires  not  merely  writing  the  party's  name 
on  the  bill,  but  a  valid  delivery  also.  That  is  the  effect  of  Marston  v. 
Allen ;  but  here  the  facts  are  different.  [Coleeibge,  J.  There  was 
nothing  to  implicate  the  plaintiff  in  the  misconduct  of  Winch :  that 
was  the  difficulty  I  had  in  applying  the  case  of  Marston  v.  Alien.] 
And  there  was  between  Winch  and  the  plaintiff  an  intermediate  party. 
Lacy,  who  held  bona  fide.  The  allegations  of  indorsement  in  the 
declaration  were  satisfied  in  the  fii-st  instance  by  mere  proof  of  writing 
the  name  and  delivering  the  bill.  If  the  defendant  wished  to  show 
that  any  one  of  the  alleged  indorsements  did  not  operate  as  such,  be- 
cause the  bill  was  handed  over  for  a  specific  purpose,  and  transferred 
in  fraud  of  that  purpose,  he  should  have  pleaded  specially.  Marston 
V.  Allen  differs  from  the  present  case,  because  there  the  bill  never  was 
in  fact  delivered  to  any  person  as  indorsee.  It  was  indorsed  in  blank, 
and  transferred  for  safe  custody  only  to  the  person  from  whom  the 
second  indorser  received  it.  The  distinction  drawn  by  Lord  Denman, 
C.  J.,  in  Adams  v.  Jones,  bears  upon  this  point.  "A  bill  may  be 
indorsed  to  a  party  in  two  ways :  either  by  a  special  indorsement, 
making  it  payable  to  that  party ;  or  by  a  blank  indorsement,  and 
delivery  to  that  party.  In  the  latter  way,  at  all  events,  if  not  in  the 
former,  the  bill  must  be  delivered  to  the  party  as  indorsee,  in  order  to 
constitute  an  indorsement  to  him."  Here  it  may  be  taken  that  the  bill 
was  delivered  to  Winch  as  indorsee;  and,  if  Winch  fraudulently  in- 
dorsed it  over  (which  ought  to  have  been  pleaded),  the  plaintiff  was 
no  party  to  such  fraud, 

Knowles,  contra.    The  declaration  alleges  that  Allison  indorsed  to 
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Winch  ;  the  second  plea  is  that  Allison  did  not  indorse.  That  called 
upon  the  plaintiff  to  prove,  not  merely  what  was  proved  here,  that 
Allison  wrote  his  name  on  the  back  of  the  bill  and  delivered  it  to 
Winch,  as  a  person  might  give  his  servant  a  bill  to  be  carried  to  the 
banker's,  but  that  it  was  delivered  with  an  intention  to  pass  some 
interest.  Goggerley  v.  Cuthbert,^  Cranch  v.  White,''  and  Brind  v. 
Hampshire  show  that  a  bill  delivered  over  for  a  speoifio  purpose  only 
is  not,  in  a  legal  sense,  indorsed,  though  it  have  a  formal  indorsement. 
It  is  true  that  the  facts  in  Marston  v.  Allen  were  different  from  those 
of  the  present  action,  but  the  case  turned  upon  the  question  what 
was  meant  by  the  term  "indorsed"  in  the  declaration  ;  and  Alderson, 
B.,  in  delivering  the  judgment  of  the  court,  said :  "  It  appears  to  us 
that  the  new  rules  of  pleading  have  really  nothing  to  do  with  this 
question.  The  only  point  for  us  to  consider  is  this,  ■ — what  in  point  of 
law  is  the  indorsement  of  the  bill  denied  by  the  plea  on  this  record. 
We  have  to  decide  whether,  if  the  facts  opened  by  the  defendant  had 
been  fully  proved,  my  learned  brother  ought  to  have  directed  the  jury 
that  this  bill  had  not  been  indorsed  by  John  Harrop.  If  the  indorse- 
ment denied  by  this  plea  simply  means  the  writing  of  the  name  of 
John  Harrop  on  the  back  of  the  bill,  the  plaintiff  is  right ;  for  these 
facts  have  no  tendency  to  disprove  that  proposition  :  or,  if  it  means 
such  an  act  of  writing  on  the  bill,  followed  by  the  bill  being  after- 
wards under  any  circumstances  in  the  hands  of  a  holder,  then  also  the 
verdict  ought  not  to  be  disturbed.  But  we  think  neither  of  these  prop- 
ositions can  be  sustained  in  point  of  law."  (Knowles  then  proceeded 
to  argue  that  the  evidence  did  not  show  a  giving  of  consideration  by 
the  plaintiff.) 

Lord  Denmaist,  C.  J.  Under  the  circumstances  of  this  case,  I  think 
the  plaintiff  proved  as  much  as  he  was  bound  to  prove.  The  last  of 
several  indorsees  brings  an  action  on  the  bill.  The  defendant  pleads 
that  an  intermediate  party  between  the  plaintiff  and  the  payee  "did 
not  indorse."  The  only  meaning  that  plea  can  have  is  to  call  in  ques- 
tion the  handwriting  of  the  indorser.  If  the  dispute  were  between 
an  indorsee  and  his  immediate  indorser,  it  might  be  expected  that,  on 
such  a  plea,  the  plaintiff  should  be  prepared  for  the  question  whether 
or  not  the  transfer  of  the  bill  was  for  a  purpose  consistent  with  the 
intention  of  the  prior  indorser ;  but  that  is  not  so  where  the  plea  goes 
no  farther  than  to  deny  the  indorsement  of  an  intermediate  party. 
No  suspicion  is  thrown  on  the  plaintiff  here  ;  and  it  seems  to  me  that 
without  question  the  defendant  was  liable. 

Williams,  J.,°  concurred. 

1  2  New  R.  170.  a  1  New  Ca.  414. 

8  Patteson,  J.,  had  left  the  court. 
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Coleridge,  J.  There  was  a  jtwima/ac«e  case  for  the  plaintiff.  The 
evidence  offered  would  have  raised  no  suspicion  as  to  him ;  and  there 
was  proof,  though  slight,  that  he  had  given  consideration.  As  the 
proposed  evidence  would  have  borne  only  upon  the  conduct  of  a  prior 
party,  the  case  stands  clear  of  the  decision  in  Marston  v.  Allen ;  and, 
reserving  the  right,  whenever  such  a  question  arises,  of  considering 
whether  all  that  was  said  in  that  case  can  be  sustained,  I  think  the 
plaintiff  here  is  entitled  to  retain  the  verdict. 

Mule  discharged} 


BRAITHWAITE  v.  GARDINER. 

In  the  Queen's  Bench,  Januakt  27,  1846. 

[Reported  in  8  Queen's  Bench  Reports,  473.] 

Assumpsit.  The  first  count  was  on  a  bill  of  exchange  for  £76  6s. 
Ad.  drawn  by  G.  D.  Clark  upon  defendant,  15th  April,  1844,  payable 
to  the  order  of  him  the  said  G.  D.  Clark  at  three  months,  accepted  by 
defendant,  and  indorsed  by  Clark  to  Joseph  Banks,  who  indorsed  to 
plaintiff. 

Plea :  that,  before  the  making  and  accepting  of  the  said  bill,  to 
wit,  on,  &c.,  and  from  thence,  &c.,  Clark  was  a  trader,  &c. ;  that  Clark 
was  indebted  and  became  bankrupt,  and  a  fiat  issued,  by  virtue  of 
which  Joshua  Evans,  Esq.,  then  being  a  commissioner,  &c.,  adjudged 
Clark  a  bankrupt :  the  plea  then  set  out  the  further  proceedings,  down 
to  the  appointment  of  an  official  assignee  (Patrick  Johnson),  and  sub- 
sequent choice  of  other  assignees  (Harbut  John  Ward  and  Alexander 
Speid  Livingstone)  by  the  creditors,  ratification  of  such  last-mentioned 
choice  by  a  commissioner,  and  acceptance  of  the  appointment  by  Ward 
and  Livingstone  before  the  making  and  accepting  of  the  said  bill  of 
exchange.  Averments :  that  the  said  G.  D.  Clark  hath  never  at  any 
time  obtained  his  certificate  under  the  said  fiat,  nor  hath  any  certifi- 
cate ever  at  any  time  been  signed,  sealed,  made,  or  granted  by  the  said 
Joshua  Evans,  Esq.,  such  commissioner  as  .aforesaid,  or  by  any  other 
commissioner  of  the  said  Court  of  Bankruptcy,  certifying  the  con- 
formity of  the  said  G.  D.  Clark  to  the  laws  in  force  concerning  bank- 
rupts at  the  time  of  the  issuing  of  the  said  fiat;  and  that  the  said 

1  Lloyd  V.  Howard,  15  Q.  B.  995 ;  Barber  v.  Eichards,  6  Ex.  63,  accord. 

To  the  same  effect  with  regard  to  the  question  of  title  are  Bramah  v.  Boberts, 
1  B.  N.  C.  469 ;  Bellamy  v.  Marjoribanka,  7  Ex.  389 ;  Carlon  v.  Ireland,  5  E.  &  B. 
765  ;  Goodman  v.  Simonds,  20  How.  343 ;  Wooten  v.  luman,  33  Ga.  41 ;  Wardell  v. 
Hughes,  3  Wend.  418 ;  Greneaux  v.  Wheeler,  6  Tex.  515.  —  Ed. 
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bill  of  exchange  was  made  and  accepted  after  the  bankruptcy  of  the 
said  G.  D.  Clark  as  aforesaid;  and  that  afterwards,  and  after  the 
commencement  of  this  suit,  to  wit,  on,  &c.,  the  said  P.  Johnson  and 
H.  J.  Ward  and  A.  S.  Livingstone,  as  assignees  as  aforesaid,  required 
defendant  to  pay  them  the  said  bill  of  exchange  in  the  first  count  men- 
tioned and  the  whole  amount  thereof ;  by  reason  of  which  premises, 
and  by  force  of  the  statute  in  that  case  made  and  provided,  the  said 
P.  Johnson  and  H.  J.  Ward  and  A.  S.  Livingstone  became  and  were 
entitled  to  the  amount  of  the  said  bill  of  exchange,  and  to  the  se\'eral 
sums  and  causes  of  action  in  the  first  count  mentioned.     Verification. 

General  demurrer,  and  joinder. 

Peacock^  for  the  plaintiff.  First,  the  defendant,  having  accepted  a 
bill  drawn  by  Clark,  payable  to  Clark's  own  oi'der,  is  estopped  from 
saying  that  Clark  could  not  draw  such  a  bill ;  for,  if  his  present  de- 
fence be  available,  he  has,  by  accepting,  contributed  to  a  fraud.  Pitt 
V.  Chappelow  ^  is  in  point.  Secondly,  the  plea,  if  pleadable  at  all, 
ought  to  have  shown  the  consideration  to  be  such  that  the  debt  would 
pass  to  the  assignees.  If,  for  example,  the  consideration  had  been 
damages  recoverable  for  an  assault,  the  debt  would  not  have  passed 
to  them.  [Pattkson,  J.  The  bill  might  have  been  drawn  for  money 
due  in  respect  of  personal  services  done  by  the  bankrupt,  after  bank- 
ruptcy.] It  might  have  been  accepted  for  the  drawer's  accommoda- 
tion, and  discounted  by  the  plaintiff. 

I/ush,  contra.  It  cannot  be  presumed  that  an  acceptance  was  given 
otherwise  than  for  value.  That,  or  any  other  circumstance,  showing 
that  the  bankrupt  drew  the  bill  as  a  mere  trustee,  or  otherwise  defeat- 
ing the  claim  of  the  assignees,  ought,  at  all  events,  to  have  been  replied. 
If  the  bill  had  been  accepted  for  services  as  suggested,  it  was  still 
property  which,  prima  facie  at  least,  would  pass  to  the  assignees. 
Kitchen  v.  Bartsch  ^  is  an  authority  on  this  point,  and  shows  also  that 
the  defendant,  though  he  has  dealt  with  Clark,  the  drawer,  as  a  person 
having  property,  may  now  allege  that,  as  a  bankrupt,  he  could  have 
none.  In  Pitt  v.  Chappellow,  the  plea  did  not  allege,  as  is  done  here, 
that  the  assignees  interposed  and  claimed  the  debt. 

Peacock,  in  reply.  The  consideration  for  the  bill  is  not  within  the 
knowledge  of  a  party  suing  merely  as  holder  :  he,  therefore,  cannot 
be  expected  to  reply  it.  [Wightman,  J.  A  person  taking  a  bill  from 
an  uncertificated  bankrupt  is  bound  to  use  caution.  In  a  legal  view, 
the  plaintiff  must  be  taken  to  have  had  notice  of  the  bankruptcy.] 
So  had  the  acceptor ;  yet  he,  by  accepting,  holds  out  that  he  will  pay 
to  the  bankrupt's  order.     At  least,  if  there  were  any  case  in  which  he 

1  8  M.  &  W.  616.  2  7  East,  53. 
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■would  not  be  liable,  he  is  bound  to  show,  in  pleading,  that  it  exists 
here.  [Wightmait,  J.  If  there  was  a  good  consideration  for  the 
acceptance,  the  assignees  are  entitled  to  interfere  ;  and  is  the  acceptor 
liable  both  to  them  and  to  the  bankrupt  ?]  He  should  have  taken  care 
to  know  whether  the  assignees  would  interfere  or  not,  before  he  ac- 
cepted. If  he  be  now  under  a  difficulty  in  this  respect,  he  cannot  avail 
himself  of  it  against  a  holder  who,  by  the  acceptance,  has  been  led  to 
expect  that  payment  will  be  made  to  himself.  [Lord  Denman,  C.  J. 
How  do  you  meet  the  case  of  Kitchen  v.  Bartsch  ? ']  There  it  was  the 
bankrupt  himself  who  sued.  [Coleridge,  J.  The  bankrupt  being 
indorser,  it  may  be  assumed  that  he  has  received  value  from  the  in- 
dorsee, the  amount  of  which  ought  to  find  its  way  to  the  assignees. 
Patteson,  J.  In  Pitt  v.  Chappelow,^  the  actual  ground  of  decision 
was  that  the  proceedings  in  bankruptcy  were  not  fully  set  out.]  But 
Lord  Abinger  expressed  a  strong  opinion  on  the  point  of  estoppel. 
[Patteson,  J.,  referred  to  Sanderson  v.  CoUman.'] 

Lord  Denman,  C.  J.  Lord  Abinger  was  a  high  authority  on  subjects 
of  this  kind  :  it  is  clear  what  his  opinion  was  on  the  point  of  estoppel 
in  Pitt  V.  Chappelow ;  and  I  think  it  rests  on  sound  principles.  In 
this  case,  all  parties  knowing  the  bankrupt's  situation,  the  defendant 
accepts  a  bill  drawn  by  him.  He  thereby  admits  that  the  bankrupt 
had  power  to  draw  upon  him ;  and  therefore,  on  a  short  and  simple 
ground,  which  is  always  the  best,  I  am  of  opinion  that  the  plaintiff  has 
a  right  to  maintain  the  action.  We  thought  at  first  that  Kitchen  v. 
Bartsch '  was  an  authority  against  the  plaintiff ;  but  on  examination  it 
is  found  not  to  be  so.  It  is  contended  here  that  the  indorsee  of  a  bill 
drawn  by  a  bankrupt  is  bound  to  reply  the  circumstances  which  pre- 
vent the  bankruptcy  from  defeating  his  right,  but  they  may  not  always 
be  within  his  knowledge ;  and  the  defendant  having  accepted  the 
bill,  any  person  to  whom  he  has  tendered  the  engagement  implied  by 
such  acceptance  is  entitled  to  say  at  once,  "  I  will  hold  you  to  that 
engagement."     The  argument  assumes  the  contrary. 

Patteson,  J.  I  find  no  direct  authority  on  this  point.  The  deci- 
sion in  Pitt  V.  Chappelow  ''■  proceeded  on  a  different  ground ;  but  the 
opinion  there  expressed  by  Lord  Abinger  is  very  strong.  The  case  of 
an  action  by  the  drawer  himself  may  be  different  from  that  in  which 
an  action  is  brought,  as  here,  by  the  indorsee  of  a  subsequent  indorser. 
I  think  the  plaintiff  is  entitled  to  judgment. 

Coleridge,  J.  The  acceptor  is  estopped,  as  against  all  whose  situa- 
tion he  has  altered  with  knowledge  of  the  facts,  by  accepting.  The 
acceptance  here  was  given  after  all  the  proceedings  in  bankruptcy ; 

1  7  East,  53.  2  8  M.  &  W.  616. 
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and  the  defendant,  having  known  of  these,  now  says  to  the  indorsee  : 
"  I  will  not  pay  you,  who  claim  under  the  person  to  whom  I  held  out 
the  bankrupt  as  capable  of  drawing  a  bill."  Kitchen  v.  Bartsch,^ 
where  the  drawer  himself  brought  the  action,  was  a  very  different 
case. 

WiGHTMAN,  J.  We  must  assume  here  that  the  indorsee  who  sues 
was  a  bona  fide  holder,  and  for  value.  Then  the  opinion  expressed 
by  Lord  Abinger  in  Pitt  v.  Chappelow  '^  is  a  veiy  strong  authority  for 
the  plaintiff.  In  Kitchen  v.  Bartsch,  as  has  been  already  observed, 
the  bankrupt  himself  was  the  drawer,  and  the  answer  which  availed 
against  him  as  a  plaintiff  cannot  serve  an  acceptor  who,  of  his  own 
authority,  has  made  the  bill  of  the  bankrupt  negotiable,  and  is  sued 
upon  it  by  a  bona  fide  holder.  Judgment  for  plaintiff .' 


BENNISON   V.  JEWISON. 
In  the  Exchequer,  Jutste  13,  1848. 

[Reported  in  12  Jurist,  485.] 

Assumpsit  on  an  instrument  described  as  a  bill  of  exchange  drawn 
at  Bombay  by  T.  &  Co.,  accepted  by  the  defendant,  then  by  T.  &  Co. 
indorsed  to  one  Eraser,  and  by  him  indorsed  to  the  plaintiff.  The  de- 
fendant traversed  the  drawing,  acceptances,  and  indorsements.  At 
the  trial  before  Parke,  B.,the  defendant's  counsel  brought  evidence  to 
show  that  the  bill  was  really  drawn  in  London,  and  consequently 
could  not  be  received  in  evidence,  for  want  of  being  stamped  as  an 
inland  bill ;  and  the  judge,  declaring  himself  satisfied  of  that  f.act  by 
the  evidence  adduced,  rejected  the  bill  as  evidence,  and  nonsuited  the 
plaintiff. 

Warren  moved  for  a  new  trial.  This  nonsuit  was  wrong  for  two 
reasons :  first,  the  place  where  the  bill  was  dr.awn  is  a  matter  of  fact, 
and  consequently  ought  to  have  been  left  to  the  jury,  instead  of  being 
determined  by  the  judge:  although  the  case  of  Bartlett  v.  Smith* 
seems  the  other  way.  [Pollock,  C.  B.  All  intermediate  questions  of 
fact  on  which  the  admissibility  of  evidence  depends  are  to  be  deter- 
mined by  the  judge,  and  not  by  the  jury.  You  cannot  take  an  inter- 
locutory verdict,  or  receive  evidence  de  bene  esse,  leaving  it  as  a  matter 

1  7  East,  53.  2  8  M.  &  W.  616. 

'  Pitt  V.  Chappelow,  8  M.  &  W.  616,  (semhle),  accord.  —  Ed. 
*  11  Mee.  &  W.  483 :  7  Jur.  448. 
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to  be  decided  by  the  jury,  at  the  end  of  the  case,  whether  it  ought  to 
have  been  received  or  not.  Aldehson,  B.  It  is  for  the  judge  to  decide 
whether  sufficient  grounds  have  been  laid  for  letting  in  secondary  evi- 
dence. So,  on  a  charge  of  murder,  when  the  question  arises  as  to 
whether  the  deceased  were  in  such  a  state  of  mind  as  to  render  his 
(lying  declarations  receivable,  that  fact  is  determined  by  the  judge. 
RoLFE,  B.  The  jury  are  only  sworn  to  try  the  issue  joined  between 
the  parties.]  Secondly,  it  did  not  lie  in  the  mouth  of  the  acceptor  to 
say,  as  against  an  innocent  indorsee  for  value  and  without  notice,  that 
the  bill  was  drawn  at  another  place  than  where  it  purports  to  have 
been  drawn. 

Pollock,  C.  B.  You  would  have  little  chance  of  maintaining  that 
argument  in  any  court,  but  least  of  all  in  the  Exchequer,  for  the 
Crown  is  deeply  interested  in  the  inquiry.  It  would  be  monstrous  if 
parties  could  agree  to  evade  the  stamp  laws. 

Aldekson,  B.     You  are  in  fact  endeavoring  to  estop  the  Crown. 

Pabke  and  Rolfe,  BB.,  concurring.  Jiitle  refused} 


SMITH  V.  MARSACK. 

In  the  Common  Pleas,  Novembek  10,  1848. 

\Iieported  in  18  Law  Journal  Reports,  Common  Pleas,  65.^] 

The  second  °  count  was  on  a  bill  drawn  by  C.  Warner  on,  and  ac- 
cepted by  the  defendant,  and  indorsed  by  C.  Warner  to  the  plaintiff. 

Plea  to  the  second  count,  that  the  said  C.  Warner,  in  the  said  second 
count  mentioned,  and  therein  alleged  to  be  the  drawer  and  indorser  to 
the  plaintiff  of  the  said  bill  of  exchange  in  that  count  mentioned,  be- 
fore and  at  the  time  of  the  said  indorsement  thereof  by  her  as  aforesaid, 
was  and  from  thence  hitherto  hath  been  and  still  is  the  wife  of,  and  mar- 
ried to,  a  certain  male  person,  to  wit,  one  Edward  Warner,  who  then 

1  Ex  parte  Manners,  1  Eose,  68 ;  Jordaine  v.  Lashbrooke,  7  T.  R.  601 ;  Abraham 
u.  Dubois,  4  Camp.  269  (semhle) ;  Bir^  v.  Moreau,  iCSc  P.  376  ;  Bartlett  v.  Smith, 
11  M.  &  W.  483;  Steadman  v.  Duhamel,  1  C.  B.  888  ;  Field  v.  Woods,  7  A.  &  E.  114  ; 
Latham  v.  Smith,  45  111.  25  {semhle)  ;  Pope  v.  Burns,  4  I.  R.R.  133,  accord. 

Wright  V.  Riley,  Peake,  173 ;  Blaekwell  v.  Denie,  23  Iowa,  63  ;  Robinson  v.  Lair, 
31  Iowa,  9;   Sperry  v.  Horr,  32  Iowa,  184,  oontra. 

Conf .  Marc  v.  Rouy,  23  W.  R.  89 ;  Viale  v.  Micliael,  30  L.  T.  Rep.  463.  —Ed. 

2  6  C.  B.  486,  s.  c.  —  Ed. 

8  The  record  growing  out  of  the  first  count  raised  the  question  of  departure  re- 
ferred to  in  Wilders  v.  Stevens,  supra,  p.  239.  The  arguments  and  opinions  on  this 
point  are  omitted.  — Ed. 
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was,  and  from  thence  hitherto  hath  been,  and  still  is,  the  husband  of 
the  said  C.  "Warner,  and  that  the  said  husband  of  the  said  C.  Warner, 
before  and  at  the  time  of  the  said  indorsement  of  the  said  bill  by  the 
said  C.  Warner,  was  and  still  is  living,  and  has  not  at  any  time  author- 
ized or  consented  to  the  said  indorsement  of  the  said  bill  by  his  said 
wife.     Verification. 

Replication  :  that  the  defendant  ought  not  to  be  permitted  or  received 
to  plead  the  said  jilea  by  him  above  pleaded  to  the  said  second  count 
of  the  declaration,  or  to  say  that  the  said  C.  Warner,  before  and  at  the 
time  she  indorsed  the  s.aid  bill  in  the  said  second  count  mentioned, 
was  the  wife  of  the  said  E.  Warner,  and  that  the  said  E.  Warner  had 
not  authorized  or  consented  to  the  said  indorsement  of  the  said  bill  by 
his  said  wife,  or  that  the  said  C.  Warner  had  no  power  to  indorse  the 
said  bill,  and  to  transfer  to  the  plaintiff  the  property  therein,  because 
the  plaintiff  says  that  the  said  C.  Warner  was  a  married  woman,  and 
the  wife  of  the  said  E.  Warner,  before  and  at  the  time  when  she  made 
the  said  bill  in  the  said  second  count  mentioned,  and  before  and  at  the 
time  of  the  acceptance  of  the  said  bill  by  the  defendant,  as  well  as  at 
the  time  of  the  indorsement  of  the  said  bill  to  the  plaintiff,  as  he,  the 
defendant,  before  and  at  the  said  several  times  of  the  making  and  ac- 
cepting and  indorsing  of  the  said  bill  respectively  had  and  hath  always 
had  full  notice  and  knowledge  ;  and  the  plaintiff  farther  saith  that  he, 
the  plaintiff,  had  not,  either  before  or  at  the  said  several  times  of  the 
making  and  accepting  and  indorsing  of  the  said  bill  respectively,  or 
either  of  them,  or  at  any  time  before  the  commencement  of  this  suit, 
any  notice,  nor  did  he,  the  plaintiff,  at  any  time  before  the  commence- 
ment of  this  suit  know  that  the  said  C.  Warner  was  a  married  woman, 
and  the  wife  of  the  said  E.  Warner,  or  tliat  she  had  not  power  or  au- 
thority to  indorse  the  said  bill  and  to  transfer  to  the  plaintiff  the  prop- 
erty therein ;  and  the  plaintiff  further  says  that  he,  the  plaintiff,  at 
the  time  of  the  indorsement  of  the  said  bill  to  the  plaintiff,  as  in  the 
second  count  mentioned,  gave  full  value  to  the  said  C.  Warner  for  the 
indorsement  of  the  said  bill  by  the  said  C.  Warner  to  the  plaintiff;  and 
the  plaintiff  gave  such  value,  and  took  the  said  bill,  and  became  the 
indorser  thereof,  as  in  the  said  second  count  mentioned,  upon  the  faith 
and  credit  of  the  defendant's  acceptance  of  the  said  bill,  and  the  said 
C.  Warner  having  power,  and  being  a  person  competent,  qualified,  and 
able  to  indorse  the  said  bill  to  the  plaintiff,  and  to  transfer  to  the 
plaintiff  the  property  in  the  same,  and  this  the  plaintiff  is  also  ready 
to  verify,  &c.,  wherefore,  he  prays  judgment  if  the  defendant  ought, 
contrary  to  his  said  acceptance  of  the  said  bill  in  the  said  second  count 
mentioned,  and  to  his  own  act  and  acknowledgment,  to  be  admitted  to 
say  that  the  said  C.  Warner,  at  the  time  of  the  said  indorsement  by 
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her  of  the  said  bill  in  the  second  count  mentioned,  was  the  wife  of  and 
married  to  the  said  E.  Warner,  and  that  the  said  E.  Warner  hath  not 
at  any  time  authorized  or  consented  to  the  said  indorsement  of  the 
said  bill  by  his  said  wife,  or  that  the  said  C.  Warner  had  no  power  to 
indorse  the  said  bill  and  to  transfer  the  property  therein. 

Special  demurrer,  on  the  ground  that  the  replication  does  not  show 
any  thing  which  estops  the  defendant  from  disputing  the  authority  of 
C.  Warner  to  indorse  the  bill  in  the  second  count  mentioned. 

Aspinall  (January  26),  in  support  of  the  demurrer. 

The  replication  to  the  plea  to  the  second  count  is  bad.  Tlie 
plea  states  that  the  maker  and  indorser  of  the  bill  was  a  married 
woman,  and  had  no  authority  from  her  husband  to  indorse.  The  rep- 
lication alleges  that  the  defendant  is  estopped,  because  he  knew  the 
indorser  to  be  a  married  woman,  and  that  the  plaintiff  did  not.  That 
allegation  shows  no  sufficient  ground  of  estoppel.  The  plea  is  a  good 
one.  It  is  clear  law  that  a  married  woman  has  no  power  to  indorse 
bills  of  exchange  without  the  authority  of  her  husband.  Connor  v. 
Martin,  Barlow  v.  Bishop,  Prince  v.  Brunatt.' 

Needham,  contra. 

The  plea  to  the  second  count  is  bad  in  substance.  The  fact  of  the 
drawer  and  indorser  being  a  married  woman  was  quite  consistent  with 
the  plaintiff's  right.  She  might  have  been  a  sole  trader  in  London,  or 
her  husband  might  have  been  civiliter  mortuus. 

Aspinall,  in  reply.  Cur.  ado.  vult. 

Maule,  J.,  now  (Nov.  10)  delivered  the  judgment  of  the  court. 

The  second  count  is  on  a  bill  drawn  by  one  C.  Warner,  payable  to 
her  order,  accepted  by  the  defendant,  and  indorsed  by  C.  Warner  to 
the  plaintiff.  The  plea  is  that  C.  Warner,  before  and  at  the  time  of 
the  indorsement,  was  and  still  is  the  wife  of  one  Edward  Warner,  and 
that  he  never  authorized  or  consented  to  the  indorsement  by  her.  To 
this  plea  the  plaintiif  has  replied  by  way  of  estoppel.  Several  objec- 
tions to  this  replication  are  specially  assigned  for  causes  of  demurrer, 
and  were  argued  before  us  ;  but  it  is  unnecessary  to  give  any  opinion 
as  to  their  validity,  because  the  court  is  of  opinion  that  the  plea  is  not 
a  good  bar.  It  does  not  allege  any  alteration  in  the  status  of  C.  War- 
ner between  the  time  of  the  drawing  and  that  of  her  indorsing  the 
bill.  The  question  therefore  is,  whether  in  an  action  by  the  indorsee 
against  the  acceptor  of  a  bill  of  exchange,  made  payable  to  the  order 
of  the  drawer,  it  is  an  answer  that  the  drawer  had  no  capacity  to  in- 
dorse by  reason  of  her  having  been  a  married  woman  at  the  time  of 
the  drawing,  and  her  having  continued  so  till  the  time  of  her  indorsing 

1  1  Bing.  N.  C.  435;  8.  o.  4  Law  J.  Rep.  (u.  s.)  C.  P.  90. 
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the  bill.  And  we  are  of  opinion  that  it  is  not,  upon  the  authority  of 
the  cases  of  Drayton  v.  Dale  and  Pitt  v.  Chappelow,'  cited  by  Tindal, 
C.  J.,  in  Sanderson  v.  Colman  ^  and  Braithwaite  v.  Gardiner ;  and  upon 
principle,  for  that  as  the  defendant,  by  his  acceptance,  undertook  to 
pay  to  the  order  of  C.  Warner,  he  cannot,  when  sued  as  such  acceptor, 
defend  himself  by  alleging,  as  a  ground  of  defence,  her  incapacity,  ex- 
isting at  the  time  of  his  acceptance,  to  make  an  order.  In  support  of 
a  contrary  doctrine,  the  cases  of  Connor  v.  Martin,  Bnrlow  v.  Bishop, 
and  Prince  v.  Brunett,  were  cited  o"n  the  argument  by  the  counsel  for 
the  defendant.  In  Connor  v.  Martin,  as  reported  in  Strange,  the 
plaintiff  declared  on  a  note  made  to  a,  feme  covert,  and  indorsed  by  her 
to  him,  and  on  argument  judgment  was  given  for  the  defendant,  the 
right  being,  in  point  of  law,  vested  in  the  husband,  and  the  wife  hav- 
ing no  power  to  dispose  of  it ;  but  this  case  was  cited  by  Denison,  J., 
in  3  Wilson,  5,  from  a  note  of  it  taken  by  himself  in  court,  and  it 
appeared  from  that  learned  judge's  statement  that  the  promissoi'y  note 
in  question  had  been  given  to  the  wife  before  marriage.  Barlow  v. 
Bishop  is  certainly  a  direct  authority  for  the  proposition  that  if  a  note 
is  drawn  payable  to  a  woman  or  order,  and  her  indorsee  sues  the  maker, 
he  may  set  up  as  a  defence  that  she  was  a  married  woman,  though  he 
knew  her  to  be  such  at  the  time  he  made  the  note  ;  but  it  was  observed 
by  Lord  Abinger,  in  Pitt  v.  Chappelow,  that  in  this  case  the  plaintiff 
must  be  taken  to  have  known  the  fact  of  the  husband's  property  in 
the  bill,  and  he  therefore  could  not  take  an  assignment  of  it  from  the 
wife.  Indeed,  it  appears  from  the  report  of  the  case  at  Nisi  Prius,  in 
3  Espinasse,  266,  that  the  wife  had  given  a  previous  note  for  the  money 
in  her  own  name,  and  that  the  note  in  question  was  given  by  the  de- 
fendant in  consequence  of  such  former  note  being  negotiable,  which 
appears  to  favor  Lord  Abinger's  supposition  that  the  plaintiff  must 
have  known  of  her  coverture  before  the  note  was  indorsed  to  him.*  In 
Piince  V.  Brunatt,  it  was  certainly  assumed  by  the  court,  as  well  as  the 
counsel  on  both  sides,  that  such  a  plea  as  the  present  would  be  a  good 
answer  to  the  action.  And  the  same  observations  arise  with  respect 
to  the  case  of  Cotes  v.  Davis  and  that  of  Prestwick  v.  Marshall  ;^  but 
in  none  of  these  cases  does  it  appear  that  the  point  now  under  consid- 
eration was  ever  made  :  viz.,  that  the  ease  falls  within  the  general 
principle  (which  is  stated  by  Bayley,  J.,  in  his  judgment  in  Drayton 
V.  Dale,  as  applicable  to  all  negotiable  securities),  that  a  person  shall 
not  dispute  tlie  power  of  another  to  indorse  an  instrument  when  he 
asserts  by  the  instrument  that  the  other  has  such  power ;  and  we  can 

1  8  Mee.  &  W.  616;  s.  c.  10  Law  J.  Rep.  (n.  s.)  Exch.  487. 

2  4  Man.  &  G.  218 ;  s.  c.  11  Law  J.  Rep.  (n.  s.)  C.  P.  270. 

3  See  Tr.von  v.  Sutton,  13  Cal.  490.  —  Ed.  4  7  Bing.  565. 
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discover  no  reason  why  this  principle  is  not  applicable ;  and,  if  it  is,  it 
appears  to  us  to  govern  the  present  case,  and  to  prove  that  the  plea  in 
question  is  bad.  It  need  scarcely  be  added  that  in  so  deciding  we  do 
not  mean  at  all  to  impugn  the  proposition  that,  if  a  bill  or  note  is  made 
payable  to  the  order  of  a  married  woman,  the  property  in  it  will  pass 
by  the  indorsement  of  the  husband,  as  he  may  sue  on  it,  either  joining 
his  wife  as  a  party  to  the  action,  or  in  his  own  name,  at  his  option  : 
and  consequently  it  cannot  be  denied  that  the  defendant  may  possibly 
be  compelled  to  pay  the  bill  in  question  twice ;  but  this  is  a  conse- 
quence which  follows  his  own  act  of  accrediting  the  capacity  of  a 
woman  to  indorse,  by  accepting  a  bill  payable  to  her  order,  who,  in 
truth,  was  incapable.  On  these  grounds,  we  think  that  the  plaintiff 
is  entitled  to  our  judgment  on  the  second  as  well  as  on  the  first  count. 

Judgment  for  the  plaintiff.^ 


HALLIFAX  V.  LYLE. 
In  the  Exchbqube,  Fbbeuaet  26,  1849. 

[Repcyrted  in  3  Exchequer  Reports,  446  ] 

Assumpsit.  The  first  count  stated  that  the  Governor  and  Com- 
pany of  Copper  Miners  in  England,  on  the  15th  of  July,  a.  d.  1847, 
made  their  bill  of  exchange  in  writing,  and  directed  the  same  to  the 
defendant,  and  thereby  required  him  to  pay  to  the  order  of  the  said 
Governor  and  Company  of  Copper  Miners  in  England  £2,000,  twelve 
months  after  the  date  thereof,  which  period  had  elapsed  before  the 
commencement  of  this  suit,  and  the  defendant  then  accepted  the  said 
bill,  and  the  said  Governor  and  Company  of  Copper  Miners  in  Eng- 
land then  indorsed  the  same  to  the  plaintiffs,  and  the  defendant  then 
promised  the  plaintiffs  to  pay  them  the  amount  of  the  said  bill,  accord- 
ing to  the  tenor  and  effect  thereof,  and  of  the  said  acceptance  and 
indorsement.     Breach,  non-payment. 

The  defendant  pleaded,  fifthly,^  that  the  said  Governor  and 
Company  of  the  Copper  Miners  in  England,  by  whom  the  said  bill  is 
alleged  to  have  been  made,  as  in  that  count  mentioned,  before  and  at 
the  time  of  the  making  and  indorsing  of  the  said  bill  of  exchange, 
respectively  were,  and  from  thence  hitherto  have  been,  and  still  are, 
a  body  politic  and  corporate  in  name  and  in  deed,  made,  created,  con- 

1  Cowton  V.  Wickersham,  54  Pa.  302,  304  {semUe),  accord.  —  Ed. 

2  So  much  of  the  case  as  relates  to  the  fourth  plea,  which  was  held  to  be  an 
argumentative  denial  of  the  alleged  indorsement,  has  been  omitted.  — Ed. 
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Btituted,  and  incorporated  by  and  under  the  name  and  style  of  the 
Governor  and  Company  of  the  Copper  Mineis  in  England,  under  and 
by  virtue  of  certain  letters-patent,  &a. ;  and  that  the  said  bill  of  ex- 
change purported  to  be  and  was  a  bill  made  and  drawn  by  the  said 
body  corporate,  and  was  accepted  by  him  the  defendant,  as  a  bill  so 
made  and  drawn  by  the  said  body  corporate,  and  not  otherwise  ;  and 
that  the  said  body  corporate  had  not,  at  the  time  of  the  said  indorse- 
ment, or  at  any  time  whatever,  authority  to  indorse  any  bill  or  bills  of 
exchange,  or  to  issue  or  negotiate  any  such  bill  or  bills,  or  to  pass  or 
transfer  the  right  to  receive  payment  of  such  bill  or  bills,  by  an 
indorsement  thereof  in  the  name  or  under  the  designation  of  the 
Governor  and  Company  of  Copper  Miners  in  England,  or  otherwise 
howsoever.     Verification. 

Special  demurrer  to  the  fifth  plea,  assigning  for  causes  that  it  was 
an  argumentative  denial  of  the  indorsement ;  that  it  attempted  to  put 
in  issue  matter  which  the  defendant  was  estopped  from  denying,  viz., 
that  the  Governor  and  Company  of  Copper  Miners  ever  had  authority 
to  indorse  the  bill  as  in  the  declaration  mentioned  ;  that  it  appeared 
on  the  face  of  the  declaration  that  the  bill  was  payable  to  the  order 
of  the  said  drawers  thereof,  and  therefore  that  the  defendant  could 
not  deny  the  authority  of  the  drawers  of  the  bill  to  indorse,  as  in 
the  declaration  mentioned;  that  the  plea  left  it  doubtful  whether  the 
defendant  meant  to  deny  that  the  Governor  and  Company  of  Copper 
Miners  ever  had  authority  to  indorse,  &c.,  bills,  or  whether  their 
authority  to  indorse,  &c.,  bills,  expired  or  determined  after  the  accept- 
ing of  the  bill,  and,  if  the  latter,  that  the  plea  should  have  shown  how 
and  in  what  way  such  power  and  authority  ceased  or  was  determined  ; 
that  the  plea  attempted  to  put  in  issue,  and  did  put  in  issue,  matter 
of  law  ;  that  the  plea  was  bad  for  stating  that  the  drawers  had  not 
authority  to  indorse  any  bill  of  exchange,  instead  of  showing  how  or 
why,  or  facts  from  which  the  court  could  judge  whether  such  drawers 
of  the  bill  had  such  power  or  not ;  that  the  plea  should  have  shown 
that  the  drawers  of  the  bill  were  not  a  trading  corporation  at  the 
time  of  the  indorsement  of  the  bill.     Joinder  in  demurrer. 

The  defendant's  points  for  argument  were  that  the  fifth  plea  was  a 
sufficient  answer,  because  the  doctrine,  that  an  acceptor  is  estopped 
from  denying  that  the  bill  is  the  bill  of  the  supposed  maker,  does  not 
apply  to  an  indorsement  of  the  bill  by  the  maker,  inasmuch  as  the 
estoppel  rests  on  the  ground  that  the  bill  was  accepted  after  it  was 
made,  and  with  full  knowledge  by  the  acceptor  of  the  manner  of  mak- 
ing it ;  whereas,  the  indorsement  may  be  subsequent  to  the  acceptance, 
and  consequently  not  admitted  by  it ;  also  that  the  objection  was  not 
an  objection  of  fact,  which  could  be  met  by  an  estoppel,  but  an  objec- 
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tion  of  law,  arising  out  of  the  fact  that  the  Company  were  a  corpo- 
rate body,  and  not  authorized  to  indorse  bills. 

The  demurrer  was  argued  in  the  present  sittings  (February  19)  by 

Prentice,  for  the  plaintiffs. 

The  fifth  plea  is  bad.  The  acceptor  of  a  bill  payable  to  the 
drawer's  order  is  estopped  from  denying  that  the  drawer  has  authority 
to  indorse  it.  Pitt  v.  Chappelow.'  The  argument  of  the  learned 
counsel  for  the  plaintiff  in  that  case  is  applicable  to  the  present. 

The  case  of  Sanderson  v.  CoUman,^  although  not  precisely  like  the 
present,  is  still  in  the  plaintiffs'  favor.  It  was  there  held  that  the 
acceptor  of  a  bill  cannot,  in  an  action  against  him  by  an  indorsee, 
dispute  the  handwriting  of  the  drawer ;  and,  if  he  do  so  by  plea,  the 
plaintiff  may  reply  the  acceptance  by  way  of  estoppel.  It  may  per- 
haps be  contended,  upon  the  authority  of  that  case,  that  the  plaintiff 
ought  to  have  so  replied ;  but  the  case  only  shows  that  he  may,  and 
not  that  he  is  bound  to  do  so.  These  oases  are  at  all  events  authori- 
ties for  the  position  that  the  matter  is  an  estoppel.  Admitting  that  it 
might  be  replied  in  some  cases,  where  the  estoppel  nppears  upon  the 
record,  the  objection  may  be  taken  advantage  of  by  demurrer.  In 
1  Sunnd.  326  a,  note  (c?),  it  is  said,  "  This  rule  appears  to  be  general, 
with  respect  to  estoppels  by  deed,  that  the  estoppel  must  be  pleaded, 
if  there  be  an  opportunity  ;  otherwise,  the  party  omitting  to  jjlead  it 
waives  the  estoppel,  and  the  jury  must  find  the  truth.  And  so  with 
respect  to  estoppels  by  matter  of  record."  So  in  2  Smith's  Leading 
Cases,  457,  it  is  stated  to  be  "  clear  that,  where  the  estoppel  is  appar- 
ent on  the  face  of  the  record,  advantage  may  be  taken  of  it  on 
demurrer."  This,  it  will  be  seen,  was  done  in  Bowman  v.  Taylor,' 
and  Hill  v.  Manchester  and  Salford  Waterworks  Company,^  and  Becket 
V.  Bradley.^  [Paekb,  B.,  referred  to  Freeman  v.  Cooke.*  ]  The  plea  is 
also  bad  in  form,  by  reason  of  the  other  objections  which  are  raised  by 
the  special  demurrer.  This  plea  is  also  an  argumentative  traverse  of 
the  indorsement.     Marston  v.  Allen. 

Blackburn,  contra.  The  fifth  plea  is  good  in  substance  and  in  form. 
It  may  be  admitted  that,  where  an  estoppel  appears  on  the  face  of 
the  record,  advantage  may  be  taken  of  the  objection  by  demurrer. 
But  no  estoppel  appears  here.  In  Sanderson  v.  Collman,  Erskine,  J., 
says  in  his  judgment :  "  Then  comes  the  next  question,  whether  this 
answer  to  the  defence  set  up  is  pleadable  by  way  of  estoppel.  Since 
the  new  rules,  the  defence  itself  could  clearly  not  have  been  given  iu 
evidence  under  the  plea  of  non  assumpsit.     The  defendants,  there- 

1  8  M.  &  W.  616.  2  4  Man.  &  G.  209.  s  2  A.  &  E.  278. 

4  2  B.  &  Ad.  544.  *  7  Man.  &  G.  994.  e  2  Exch.  654. 
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fore,  have  pleaded  that  Doenikei-  &  Wegmann,  the  alleged  drawers, 
did  not  make  the  bills.  The  plaintiffs  in  their  replications  add,  as  a 
further  fact,  that  which  Lord  Ellenborough  considered  material  in 
Buchanan  v.  Leach,'  —  namely,  that  they  took  the  bills  upon  the  faith 
of  the  defendants'  acceptance  thereof.  Why  should  not  that  be 
pleaded  ?  It  is  laid  down  that  an  estoppel  may  be  by  act  of  record, 
by  deed,  or  by  act  in  pais.  In  the  present  case,  the  estoppel  arises 
by  an  act  done  by  the  defendants,  which  is  neither  of  record  nor  by 
deed.  It  is  difficult  to  say  that  at  the  trial  the  judge  might  have 
admitted  evidence  to  prove  that  the  drawing  of  the  bills  had  been 
authenticated  by  the  defendants'  acceptance,  but  that  the  fact  could 
not  be  pleaded." 

An  estoppel  must  be  precise.  It  does  not  necessarily  appear  on  the 
face  of  this  declaration  that  the  acceptor  made  any  representation 
of  the  ability  of  the  drawer  to  indorse,  that  the  plaintiffs  acted  on 
the  faith  of  such  representation,  and  that  thereby  their  position  was 
altered.  It  cannot  be  answered  that  the  acceptor  knew  the  drawers' 
power  to  indorse.  The  plaintiffs  should  have  replied,  in  accordance 
with  the  suggestion  in  the  case  of  Sanderson  v.  Collman,  such  a  state 
of  facts  as  would  have  supported  their  title.  The  plaintiffs'  argument 
is  that  the  record  admits  such  a  state  of  facts  as  amount  to  an  estop- 
pel; but  there  is  no  estoppel  where  any  other  state  of  facts  could 
exist  as  would  not  amount  to  an  estoppel.  Now,  suppose  the  plain- 
tiffs took  the  bill,  knowing  the  incapacity  of  the  Company  to  indorse, 
the  defendant  would  not  be  estopped  in  such  case.  In  the  case  of 
Freeman  v.  Cooke,^  the  law  of  estoppels  in  pais  was  much  discussed. 
Again,  here  merely  a  bare  acceptance  appears  on  the  record.  Prima 
facie,  a  corjDoration  have  no  power  to  indorse  bills.  East  London 
Waterworks  Company  v.  Bailey  ;'  Bayley  on  Bills,  p.  67.  Attending 
to  the  preceding  considerations,  the  judgment  of  the  court  in  Pitt  v. 
Chappelow,*  upon  which  the  plaintiffs  place  much  reliance,  is  no 
authority  adverse  to  the  defendant ;  for  the  defendant  admits  that 
the  facts  upon  which  the  plaintiffs  rely  may  be  replied,  and  would,  no 
doubt,  if  proved,  establish  the  plaintiffs'  right  to  succeed.  He  also 
cited  Beeman  v.  Duck.  [Platt,  B.,  in  the  course  of  this  part  of  the 
argument,  referred  to  Robinson  v.  Yarrow.] 

In  the  second  place,  the  plea  is  good  in  form.  The  new  rules 
require  all  matters  in  confession  and  avoidance  to  be  pleaded  specially. 
Here  the  defendant  admits  the  indorsement  in  fact,  but  pleads  by  way 
of  avoidance  the  want  of  power  to  indorse  ;  just  as  if  the  indorsement 
had  been  made  by  a  lunatic.     Alcock  v.  Alcock.'' 

1  4  Esp.  226.  2  2  Exoh.  654.  »  4  Bing.  283. 

*  8  M.  &  W.  616.  6  3  Man.  &  G.  268. 
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Prentice,  in  reply.  The  only  case  which  the  defendant  can  sug- 
gest, to  exclude  an  estoppel,  is  that  the  defendant  accepted  the  bill 
in  blank,  and  that  the  plaintiffs  took  it  with  knowledge  of  these  facts. 
But,  even  in  that  case,  the  defendant  would  be  estopped ;  for,  by  his 
acceptance,  the  defendant  gives  the  drawers  full  power  to  fill  the  bill 
up  as  they  please.  It  is  immaterial  whether  a  bill  be  accepted  before 
or  after  it  is  drawn.  By  the  acceptance,  the  defendant  contracts  to  pay 
to  the  drawee's  order.  In  Sanderson  v.  Collman,  the  plea  was  clearly 
bad,  and  the  matter  of  estoppel  need  not  have  been  i-eplied.  The 
defendant,  moreover,  admits  the  plaintiffs  to  be  bona  fide  holders  for 
valuable  consideration. 

Cur.  adv.  viilt. 

The  judgment  of  the  court  was  now  delivered  by 

Pakke,  B.  We  think  our  judgment  in  this  case  must  be  for  the 
plaintiffs.  [After  stating  the  pleadings,  his  Lordship  proceeded.] 
On  the  argument,  the  learned  counsel  for  the  defendant  very  properly 
gave  up  the  fourth  plea,  and  admitted  that  the  judgment  of  the  court 
upon  that  must  be  against  him. 

He  argued  very  ably  in  support  of  the  fifth  ;  but  we  think  that  also 
is  bad,  on  the  ground  that  the  acceptor  of  a  bill,  payable  to  the  order 
of  the  drawer,  cannot  deny  the  authority  of  the  drawer  to  draw  and 
indorse.  The  case  of  Sanderson  v.  Collman  was  relied  upon  on  the 
part  of  the  defendant.  That  case  shows  that  an  estoppel  in  pais  may 
be  replied,  —  it  does  not  follow  that  it  must.  My  brother  Cresswell 
gives  his  opinion  that  the  plea  itself  was  clearly  bad,  because  it  set 
up  as  a  defence  what,  if  true,  would  be  no  answer  to  the  action  ;  and 
we  think  that  opinion  is  correct.  The  law  is  well  settled  by  that  and 
former  cases,  Drayton  v.  Dale,  Taylor  v.  Croker,^  that  the  acceptor 
of  a  bill,  or  maker  of  a  note,  payable  to  the  order  of  another,  cannot 
be  permitted  to  deny  the  authority  of  that  person  to  indorse.  It  is, 
in  truth,  a  contract  with  that  other  person,  2)rima  facie  for  a  valuable 
consideration,  to  pay  to  his  order,  and  which  is  transferable  by  the 
law-merchant ;  and  that  contract  he  is  bound  to  perform,  as  he  is  all 
other  valid  contracts ;  and  if,  for  the  want  of  such  a  consideration,  it 
be  not  a  binding  contract,  he  must  show  it  by  an  afiirmative  allega- 
tion. If  the  fact  be  that  he  accepted  the  bill  or  made  the  note,  leav- 
ing a  blank  for  the  payee's  name,  and  the  name  was  filled  in  without 
his  authority,  he  ought  to  have  denied  the  acceptance  of  the  bill  or  the 
making  of  the  note.  On  this  plea,  it  must  be  assumed  that  the  accep- 
tance was  put  on  the  bill  after  it  was  drawn  ;  or  that,  if  it  was  accepted 
with  the  name  of  the  drawer  and  payee  in  blank,  the  name  was  after- 

1  4  Esp.  187. 
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wards  filled  up  by  the  defendant's  authority.  That  being  so,  and  the 
])]aintiffs  being  assumed  to  be  holders  for  value,  and  bonajide,  the  con- 
trary not  being  pleaded,  what  is  termed  an  estoppel  appears  on  the 
declaration,  and  the  plea  is  therefore  bad.  There  is  stated  on  the 
face  of  the  jDleadings  a  valid  contract,  and  binding  by  the  law-mer- 
chant on  the  defendant,  to  pay  to  the  indorsee  of  the  corporation. 

Judgment  for  the  plaintiffs. 


MONTAGUE  v.  PERKINS. 
In  the  Common  Pleas,  June  3,  1853. 

[Reported  in  22  Law  Journal  Reports,  Common  Pleas,  187.] 

The  declaration  stated  that  one  Henry  Swinburn,  on  the  1st  of 
September,  1852,  by  his  bill  of  exchange,  now  overdue,  directed  to  the 
defendant,  required  the  defendant  to  pay  to  the  said  H.  Swinburn  or 
order  £200  five  months  after  date,  and  the  defendant  accej)ted  the 
said  bill,  and  the  said  H.  Swinburn  then  indorsed  the  said  bill  to  one 
John  Huskisson,  and  the  said  John  Huskisson  then  indorsed  the  said 
bill  to  the  plaintiff,  but  the  defendant  did  not  pay  the  same. 

Pleas,  inter  alia,  that  the  defendant  did  not  accept,  and  that  the 
alleged  cause  of  action  did  not  accrue  within  six  years  before  this 
suit. 

The  cause  was  tried  before  Jervis,  C.  J.,  at  the  sittings  for  London, 
on  the  15th  of  May  last,  when  the  plaintiff  produced  the  bill,  written 
on  a  5s.  stamp,  which  bore  date  the  6th  of  March,  1835,  and  proved 
that  the  acceptance  was  in  the  defendant's  handwriting  :  the  body  of 
the  bill  was  in  Swinburn's  handwriting.  On  the  part  of  the  defend- 
ant, it  was  proved  that,  previous  and  down  to  the  year  1840,  the  de- 
fendant had  occasionally  accepted  bills  for  Swinburn's  accommodation, 
and  had  given  him  others  accepted  in  blank,  to  take  up  those  bills 
when  due,  but  that  he  had  never  executed  any  thing  in  blank  since 
1840,  and  never  heard  of  the  bill  in  question  till  October,  1852.  The 
jury  having  found  that  the  bill  was  given  in  1840,  and  not  filled  up 
till  1852,  and  not  within  a  reasonable  time,  the  verdict  was  entered 
for  the  defendant  on  the  issues  raised  by  the  first  and  second  pleas, 
and  leave  was  reserved  to  the  plaintiff  to  move  to  enter  the  verdict 
for  him. 

Byles,  Serjt.,  on  the  26th  of  May,  obtained  a  rule  nisi  accordingly, 
against  which 

Channell,  Serjt.,  and  Archibald,  now  showed  cause.  The  defendant 
does  not  deny  that  a  man  who  issues  a  blank  acceptance  prima  facie 
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gives  authority  for  the  filling  up  of  that  acceptance  with  the  amount 
that  the  stamp  will  hear,  Collis  v.  Emett;'  but  the  mere  writing  a 
name  across  a  bill  stamp  does  not  of  itself  constitute  a  bill.  It 
amounts  to  no  more  than  evidence  of  an  authority  to  fill  it  up,  and 
that  within  a  reasonable  time  ;  for,  according  to  the  principle  upon 
which  Roberts  y.  Bethell  ^  was  decided,  the  drawing  and  acceptance 
are  to  be  taken  to  have  been  within  a  reasonable  time  of  each  other. 
If  so,  then  it  was  a  question  for  the  jury  whether  the  authority  had 
been  in  this  case  pursued.  Muilman  v.  D'Eguino.  In  Temple  v.  Pul- 
len,  the  question  whether  a  blank  promissory  note  had  been  filled  up 
within  a  reasonable  time  was  left  to  the  jury,  and  the  court  said,  "It 
was  entirely  a  question  for  them  what  was  reasonable  under  the  cir- 
cumstances." 

[Maule,  J.,  referred  to  Mellish  v.  Rawdon."] 

Here,  the  jury  have  found  that  the  bill  was  not  filled  up  within 
a  reasonable  time,  i.e.  not  within  the  time  limited  by  the  authority. 
The  case,  therefore,  is  not  distinguishable  from  Awde  v.  Dixon.  Thei-e 
the  defendant  agreed  to  join  his  brother  in  making  a  promissory  note 
for  his  accommodation,  provided  R.  would  also  join.  The  defendant 
accordingly  signed  an  instrument  in  the  form  of  a  promissory  note,  a 
blank  being  left  for  the  name  of  the  payee.  R.  refused  to  join ;  and 
afterwards  the  defendant's  brother  delivered  the  imperfect  instrument 
to  the  plaintiff  for  value,  representing  that  he  had  authority  to  deal 
with  it,  and  the  plaintiff's  name  was  inserted  as  payee.  The  court  held 
that  the  plaintiff  could  not  recover  on  this  note  against  the  defendant. 
Alderson,  B.,  said,  "  A  blank  acceptance  is  not  of  itself  an  authority 
to  make  a  complete  bill,  but  only  evidence  of  authority.  Molloy  v. 
Delves.^  Here  the  defendant  signed  his  name  to  a  piece  of  paper,  giv- 
ing his  brother  atithority  to  make  it  a  piomissory  note  on  certain 
terms :  he  makes  it  a  note  on  other  terms." 

[Ceesswell,  J.  The  defendant  there  never  consented  to  his  name, 
being  made  use  of,  unless  R.  would  also  join.  He  gave  his  brother 
only  a  conditional  authority.] 

So  here  the  condition  annexed  to  the  authority  is  to  fill  the  paper 
up  within  a  reasonable  time. 

[Ceesswell,  J.  This  does  not  differ  from  the  case  of  a  merchant 
employing  an  agent  to  sell  a  cargo  of  cotton  for  him,  the  agent  being 
held  out  to  the  world  as  having  a  general  authority  to  sell.  His  prin- 
cipal may  have  given  him  private  instructions  ;  but  if,  in  selling,  the 
agent  violates  his  instructions,  his  principal  is  nevertheless  bound.] 

1  1  H.  Black.  313.  2  22  L.  J.  C.  P.  69. 

5  9  Bing.  416  ;  s.  c.  2  Law  J.  Rep.  (n.  s.)  C.  P.  29. 
«  7  Bing.  428 ;  B.  o.  9  Law  J.  Eep.  C.  P.  171. 
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As  to  the  second  plea,  the  defendant  was  at  liberty  to  show  the  real 
date  when  the  bill  was  accepted.  Steele  v.  Mart.^  The  real  date  was 
1840,  and  the  Statute  of  Limitations  began  to  run  at  the  expiration  of 
five  months  from  that  time. 

[Maule,  J.  You  must  contend  that  the  right  of  action  accrued 
before  the  bill  was  drawn,  for  the  bill  was  not  filled  up  till  1852.] 

Byles,  Serjt.,  in  support  of  the  rule.  The  rule  must  be  absolute  to 
enter  the  verdict  for  the  plaintiff  on  the  second  issue. 

[Jeevis,  C.  J.  There  is  nothing  in  the  point  made  as  to  the  Stat- 
ute of  Limitations.] 

Then,  as  to  the  first  plea,  the  defendant's  blank  acceptance  was  a 
letter  of  credit  to  Swinburn  for  any  amount  limited  by  the  stamp. 
Russel  V.  Langstafie.  There  it  was  held  that  an  indorsement  written 
on  a  blank  note  or  check  will  bind  the  indorser  for  any  sum  and 
time  of  payment  which  the  person  to  whom  he  intrusts  the  bill  chooses 
to  insert  in  it.  When  the  bill  gets  into  the  hands  of  a  bona  fide 
holder  for  value,  any  limitation  of  authority  between  the  drawer  and 
acceptor  cannot  be  inquired  into.  In  that  respect,  the  present  case  is 
distinguishable  from  Awde  v.  Dixon.  The  plaintiff  there  was  not  a 
bona  fide  holder  for  value ;  and  Parke,  B.,  points  that  out  in  his  judg- 
ment. In  Schultz  V.  Astley,^  it  was  argued  that  by  giving  a  blank 
acceptance  the  acceptor  only  authorized  the  party  to  whom  it  was 
given  to  draw  the  bill,  and  no  other  ;  but  the  court  held  that  it  did 
not  lie  in  the  mouth  of  the  acceptor  to  say  that  the  drawing  was  irreg- 
ular. The  same  principle  is  established  by  Cruchley  v.  Clarance,  where 
the  defendant  drew  a  bill  on  M.,  leaving  a  blank  for  the  name  of  the 
payee,  and  the  plaintiff,  a  bona  fide  holder,  filled  in  his  own  name  :  the 
court  held  that  the  defendant,  by  leaving  the  blank,  undertook  to  be 
answerable  for  it  when  filled  up  in  the  shape  of  a  bill.  The  same 
point  was  decided  in  Attwood  v.  Grifiin.^ 

[Cebssv^^ell,  J.  Suppose  the  defendant  had  lost  this  blank  accep- 
tance, would  he  have  been  liable  upon  it,  if  the  finder,  without  his 
authority,  had  filled  it  up  ?] 

Yes,  to  an  indorsee  for  value  without  notice ;  as  where  A.,  by  false 
representations,  induced  B.  to  sign  his  name  to  a  blank  stamped  paper, 
which  A.  afterwards  secretly  filled  up  as  a  promissory  note  for  £100, 
and  induced  C.  to  advance  him  £100  on  it,  Gai  row,  B.,  held  that  C. 
had  his  remedy  on  the  note  against  B.  The  King  v.  Revett.*  With 
respect  to  the  time  within  which  a  blank  acceptance  may  be  filled  up, 
if  a  man  issues  a  blank  acceptance  the  day  before  he  dies,  the  drawer 

1  4  B.  &  C.  272. 

2  2  Bing.  N.  C.  544;  s.  c.  6  Law  J.  Rep.  (n.  s.)  C.  P.  130. 

'  %.  &  M.  425.  4  Byles  on  Bills,  103,  6th  edit. 
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may  fill  it  up,  as  of  a  day  before  the  death,  and  a  honafide  holder  may 
recover  against  the  executor.  Usher  v.  Dauncey.'  There  A.,  a  mem- 
ber of  a  firm,  drew  a  bill  in  blank  in  the  name  of  the  partnership  firm, 
payable  to  their  order,  and,  having  likewise  indorsed  it  in  the  name  of 
the  partnership  firm,  delivered  it  to  a  clerk  to  be  filled  up  for  the  use 
of  the  partnership.  After  A.'s  death,  and  the  surviving  partners  had 
assumed  a  new  firm,  the  clerk  filled  up  the  bill,  inserting  a  date  prior 
to  A.'s  death.  Lord  Ellenborough  held  that  the  surviving  partners 
were  liable,  as  drawers  of  the  bill,  to  a  honafide  indorsee  for  value. 

[Jekvis,  C.  J.  No  doubt.  The  power  there  emanated  from  the 
partnership  :  the  death  of  one  member  of  it  did  not  annul  an  authority 
given  by  him  on  behalf  of  all  the  others.] 

The  bill  here  must  be  taken  to  have  been  filled  up  before  the  accep- 
tance was  written  :  a  man  is  not  bound  to  see  which  was  written  first 
nor  to  ascertain  the  date  of  the  stamp.  In  fact,  unless  the  defendant 
can  show  that  the  plaintiff  is  not  a  bona  fide  holder  for  value,  he  can- 
not say  that  this  was  a  blank  acceptance  at  all.  This  is  an  answer  to 
Temple  v.  Pullen  and  Mulhall  v.  tsTeville  there  cited,  even  if  those 
cases  are  to  be  taken  as  deciding  any  thing. 

Fortescue,  on  the  same  side,  was  not  called  upon. 

Jervis,  C.  J.  It  seems  to  me  that  I  was  wrong  at  the  trial  in  direct- 
ing the  verdict  to  be  entered  for  the  defendant,  and  that  I  ought  to 
have  directed  it  to  be  entered  for  the  plaintiff,  although  the  jury 
might  have  been  right  in  finding  that  the  bill  was  not  filled  up  within 
a  reasonable  time,  and  I  might  have  been  right  in  leaving  that  ques- 
tion to  them,  on  the  authority  of  Temple  v.  Pullen  and  Mulhall  v.  Ne- 
ville. It  is  admitted  by  my  brother  Channell  that  the  giving  a  blank 
acceptance  is  evidence  of  an  authority  to  the  party  to  whom  it  is 
given  to  fill  up  the  bill  for  the  amount,  and  it  may  be  for  the  time,  to 
which  the  stamp  extends ;  but  he  contends  that  the  authority  so  given 
is  an  authority  to  fill  it  up  within  a  re.a8onable  time,  and  that,  as  the 
authority  in  this  ease  was  not  pursued  in  that  respect,  the  party  giving 
the  acceptance  is  not  liable.  I  tliink  that  is  not  the  case  with  refer- 
ence to  the  rii^hts  of  a  bona  fide  holder  for  value.  The  rules  applica- 
ble to  the  question  of  authority  on  this  bill  of  exchange  do  not  differ 
from  those  which  ought  to  govern  the  question,  if  it  arose  in  the  ordi- 
nary case  between  principal  and  agent.  In  the  case  of  a  blank  accep- 
tance, pr ma  facie  the  person  giving  it  gives  the  person  to  whom  it  is 
given  an  opportunity  to  fill  it  up  for  the  amount,  and  for  the  time  lim- 
ited by  the  stamp  laws.  As  between  those  two,  there  may  be  secret 
stipulations  binding  upon  them,  but  not  binding  as  between  the  public 
and  the  person  giving  the  blank  acceptance.    As  said  by  Lord  Ellen- 

1  4  Camp.  97. 
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borough,  in  Cruchley  v.  Clarance,  the  defendant  has  chosen  to  send 
the  bill  into  the  world  in  that  form,  and  the  world  ought  not  to  be  de- 
ceived by  his  acts.  How  does  this  differ  from  the  ordinary  case  of  an 
.agent,  held  out  to  the  public  at  large  as  competent  to  contract  for  and 
to  bind  his  principal  ?  The  agent  may  have  secret  instructions  ;  but, 
notwithstanding  he  deviates  from  them,  the  principal  is  bound  by  his 
acts.  So  here  the  defendant,  when  he  put  the  blank  acceptance  into 
Swinburn's  hands,  gave  the  latter  power  to  issue  it,  as  if  he  had  a  gen- 
eral and  unlimited  authority  ;  and  the  defendant  must  be  bound  by  the 
acts  of  his  .agent,  to  whom  he  gave  this  power.  This  is  what  is  said 
by  Lord  Mansfield  in  Russel  v.  Langstaffe,  that  an  indorsement  on  a 
blank  note  is  a  letter  of  credit  for  an  indefinite  sum.  The  cases  of 
Temple  v.  Pullen  and  Mulhall  v.  Neville  are  not  at  variance  with  this. 
For  these  reasons,  I  am  of  opinion  that  the  rule  must  be  absolute  to 
enter  the  verdict  for  the  plaintiff. 

Maule,  J.  I  think  so  too.  The  defendant,  when  he  wrote  his 
name  in  blank,  and  issued  this  acceptance,  must  have  known  what  was 
obvious  to  anybody,  that  he  put  it  in  the  power  of  any  person  to  whom 
he  gave  it  to  fill  it  up,  and  pass  him  off  as  having  accepted  the  bill  for, 
any  amount  at  any  time  warranted  by  the  stamp.  He  must  be  taken 
to  have  intended  the  natural  consequence  of  his  act.  If  this  were  not 
so,  and  a  bona  fide  holder  were  not  to  be  protected,  then  a  person  who 
had  used  the  utmost  care  might  be  subjected  to  a  loss,  in  order  to  re- 
lieve another  who  had  used  no  care,  but  had  put  the  person  to  whom 
he  gave  the  acceptance  in  a  position  to  impose  upon  the  most  innocent 
and  cautious.  No  case  has  been  cited  which  decides  the  contrary; 
and  I  think  we  may  without  any  conflict  with  previous  cases,  and  in 
affirmance  of  a  principle  of  mercantile  law  in  favor  of  the  negotiability 
of  these  instruments,  and  to  protect  innocent  holders  for  value,  decide 
that  the  defendant  is  liable,  and  that  this  rule  should  be  made  absolute. 

Cresswell,  J.  I  entirely  agree  to  this.  A  person  who  gives  another 
possession  of  his  signature  on  a  bill  stamp  prima  facie  authorizes 
the  latter  as  his  agent  to  fill  it  up,  and  give  to  the  world  the  bill 
as  accepted  by  him.  He  enables  his  agent  to  represent  himself  to 
the  world  as  acting  with  a  general  authority  ;  and  he  cannot  say  to  a 
bona  fide  holder  for  value,  who  has  no  notice  of  any  secret  stipulations, 
that  there  were  secret  stipulations  between  himself  and  the  agent,  any 
more  than  can  a  princip.al,  in  the  case  already  put,  where  he  enables 
his  agent,  baying  or  selling  on  his  behalf,  to  represent  himself  as  acting 
under  a  general  authority. 

Talfoued,  J.,  concurred.  Rule  absolute} 

1  Schultz  V.  Astley,  2  B.  N.  C.  544 ;  "Wolstenholme  v.  Hampson,  20  Sol.  Jour.  283 ; 
Goodman  v.  Siraonds,  20  How.  843 ;  Pittsburgh  Bank  v.  Neal,  22  How.  96 ;  Roberts 
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BARKER  AND  Anotheb  v.  STERNE. 
In  the  Exchequer,  Mat  1,  1854. 

[Reported  in  9  Exchequer  Reports,  684.] 

The  declaration  stated  that  one  Matthes,  on  the  Ist  of  August, 
1853,  in  parts  beyond  the  seas,  to  wit,  at  Redevitz,  in  the  kingdom  of 
Bavaria,  by  his  bill  of  exchange  now  over  due,  directed  to  the  defend- 
ant, required  the  defendant  to  pay  that  first  of  exchange  to  the  order 
of  Messrs.  Seegers,  £320  sterling,  two  months  after  date,  and  the  de- 
fendant accepted  the  said  bill  of  exchange,  and  Messrs.  Seegers  indorsed 
it  to  the  plaintiffs,  but  the  defendant  did  not  pay  the  bill.  There  were 
pleas  denying  the  making,  acceptance,  and  indorsements  of  the  bill, 
upon  which  issues  were  joined. 

At  the  trial  before  Pollock,  C.  B.,  at  the  London  sittings  after  last 
term,  it  appeared  that  Messrs.  Seegers,  who  were  commission  agents 
in  London,  were  in  the  habit  of  receiving  consignments  of  goods  from 
one  Matthes,  a  merchant  residing  at  Redevitz,  in  Bavaria.  On  these 
occasions,  it  was  usual  for  Matthes  to  send  to  Messrs.  Seegers  a  blank 

V.  Adams,  8  Port.  297 ;  Herbert  v.  Huie,  1  Ala.  18  ;  Decatur  Bank  v.  Spence,  9  Ala. 
800;  Robertson  a.  Smith,  18  Ala.  220;  Elliott  u.  Levings,  54  111.  213;  Gillaspie  u. 
Kelly,  41  Ind.  158;  McDonald  u.  Muscatine  Bank,  27  Iowa,  319;  Joseph  v.  First 
Nat.  Bank,  17  Kas.  256 ;  Smith  v.  Lockridge,  8  Bush,  423 ;  Woodfolk  o.  Bank  of 
America,  10  Bush,  504 ;  Abbott  v.  Rose,  62  Me.  194 ;  Putnam  v,  Sullivan,  4  Mass.  45 ; 
Ives  V.  Farmers'  Bank,  2  All.  236  ;  Tumilty  v.  Mo.  Bank,  13  Mo.  276 ;  Farmers'  Bank 
1 .  Garten,  34  Mo.  119 ;  Van  Duzer  v.  Howe,  21  N.  Y.  531 ;  Day  v.  Saunders,  3  Keyes, 
847  ;  Griggs  v.  Howe,  31  Barb.  100 ;  St.  Clairsville  Bank  v.  Smith,  5  Oh.  222 ;  Ful- 
lerton  v.  Sturges,  4  Oh.  St.  529;  Weirick  v.  Mahoning  Bank,  16  Oh.  St.  296;  Schry- 
ver  V.  Hawkes,  22  Oh.  St.  308 ;  Nichol  v.  Bate,  10  Yerg.  429,  accord. 

Temple  v.  PuUen,  8  Ex.  389 ;  Mulhall  v.  Neville,  8  Ex.  391 ;  Morehead  v.  Parkers- 
burg  Bank,  5  W.  Va.  74,  contra. 

Conf.  Mitchell  v.  Ringgold,  3  Har.  &  J.  159. 

An  instrument  possessing  all  the  essential  marks  of  a  bill  or  note  is  none  the  less 
Incomplete  within  the  doctrine  of  the  principal  case,  if  it  contain  blanks  for  any  of 
the  incidental  features  of  a  bill  or  note  ;  for  example,  blanks  for  tlie  place  of  pay- 
ment or  rate  of  interest.  Spitler  v.  James,  32  Ind.  202  ;  Kitchen  v.  Place,  41  Barb. 
465 ;  Redlich  v.  Doll,  54  N.  Y.  234 ;  Fisher  v.  Dennis,  6  Cal.  577  {semble) ;  Visher  v. 
Webster,  B  Cal.  109;  Rainbolt  v.  Eddy,  34  Iowa,  440. 

But  see  Holmes  v.  Trumper,  22  Mich.  427,  and  Washington  Bank  v.  Ecky,  51  Mo. 
272,  contra.  Of  these  two  cases,  however,  the  former  was  decided  in  great  measure 
upon  the  authority  of  Worrall  v.  Gheen,  39  Pa.  388,  which  has  since  been  overruled 
in  Garrard  v.  Haddan,  67  Pa.  82 ;  and  the  latter  was  substantially  overruled  in  Shirts 
V.  Overjohn,  60  Mo.  305,  312. 

See  also  Wade  v.  Withington,  1  All.  561.  — Ed. 
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form  of  a  bill  of  exchange,  with  his  signature  as  drawer,  and  they 
filled  it  up  and  got  it  accepted  by  the  purchaser  of  the  goods.  In  ac- 
cordance with  that  course  of  dealing,  Matthes,  at  Redevitz,  signed,  as 
drawer,  a  blank  form  of  the  bill  in  question,  and  sent  it  to  Messrs. 
Seegers  in  a  letter  advising  them  of  a  consignment  of  goods,  and 
Messrs.  Seegers  in  London  filled  up  the  blanks  by  inserting  the  date, 
amount,  &o.,  as  stated  in  the  declaration ;  and,  having  got  the  bill 
accepted  by  the  defendant,  applied  it  to  their  own  purposes,  when  it 
was  bona  fide  indorsed  to  the  plaintiffs  for  value. 

It  was  submitted,  on  behalf  of  the  defendant,  that,  as  Messrs. 
Seegers  had  only  a  limited  authority  to  fill  up  the  blank  form,  in  order 
to  obtain  payment  of  the  goods  consigned  to  them,  this  was  in  effect 
a  bill  drawn  in  London,  and  therefore  required  a  stamp.  The  learned 
judge  overruled  the  objection,  and  a  verdict  was  found  for  the  plain- 
tiffs, leave  being  reserved  to  the  defendant  to  move  to  enter  a  verdict 
for  him. 

Montagu  Chambers  moved  accordingly  (April  22).  The  instrument 
in  question  was  an  inland  bill  of  exchange,  and  therefore  required  a 
stamp.  The  blank  form  having  been  filled  up  for  a  purpose  not  au- 
thorized by  the  party  who  signed  it  as  drawer,  it  never  became  his 
bill.  Snaith  v.  Mingay  '  is  distinguishable.  There  certain  partners 
resident  in  Ireland  signed  as  drawers,  and  indorsed  the  blank  form  of 
a  bill  of  exchange,  and  transmitted  it  to  their  copartner  in  England 
for  his  use:  he  accordingly  filled  up  the  blanks,  and  negotiated  it ; 
and  it  was  held  to  be  a  bill  of  exchange  by  relation  from  the  time  of 
the  signing  and  indorsing  in  Ireland,  and  consequently  that  an  Eng- 
lish stamp  was  not  necessary.  But  in  that  case  the  person  who  filled 
up  the  blanks  acted  in  accordance  with  the  auiliority  given  him  by  the 
drawers,  so  that  the  instrument,  when  completed,  took  effect  from  the 
time  of  their  signature.  Here,  however,  there  was  only  a  limited  au- 
thority to  fill  up  the  form  for  a  particular  purpose  ;  and,  it  having  been 
used  for  a  different  purpose,  the  case  is  the  same  as  if  the  bill  had 
been  entirely  made  in  England.  According  to  Snaith  v.  Mingay,  the 
true  test  is  this,  when  was  the  person  signing  the  paper  bound  as 
drawer?  He  cannot  be  bound  by  an  act  done  contrary  to  his  direc- 
tions. If  a  person  gives  his  blank  acceptance,  with  authority  to  fill  it 
up  with  a  particular  sum,  and  the  party  so  authorized  fills  it  up  with  a 
larger  sum,  that  is  a  forgery.  Then,  if  this  be  treated  as  a  valid  bill 
as  against  the  acceptor,  it  only  became  a  bill  in  England.  Steadman  v. 
Duhamel  ^  shows  that,  although  the  bill  purports  on  the  face  of  it  to 
be  a  foreign  bill,  the  acceptor  is  not  estopped  from  showing  that  it 
was  in  fact  drawn  in  London.  Cur.  adv.  vult. 

1  1  M.  &  Sel.  87.  »  1  C.  B.  888. 
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Pollock,  C.  B.,  now  said.  This  was  a  motion  for  a  new  trial,  in  a 
c;ise  tried  before  me  at  Guildhall.  It  was  an  action  on  a  bill  of  ex- 
change, drawn  abroad  in  blank,  and  filled  up  in  London.  Mr.  Cham- 
bei-s  moved  for  a  new  trial,  on  the  ground  that  the  blank  form  of  the 
bill  having  been  improperly  filled  up  contrary  to  the  direction  and  in- 
tention of  the  drawer,  it  was  not  binding  as  against  him,  and  that  it 
only  became  a  bill  in  London,  and  consequently  required  a  stamp.  We 
are  of  opinion,  on  the  authority  of  Snaith  v.  Mingay,  that  this  is  not 
an  inland  bill,  and  therefore  no  stamp  is  necessary.  It  seems  to  us 
that  the  mode  in  which  Mr.  Chambers  presented  the  objection  must 
fail ;  for  in  reality,  quoad  mankind  at  large,  the  authority  of  the  person 
who  holds  such  a  piece  of  paper  with  the  name  of  a  drawer  or  an  ac- 
ceptor upon  it  must  be  judged  of  from  the  paper  itself.  If  a  person 
in  this  country  puts  his  name  to  a  blank  form  of  bill,  either  as  drawer 
or  acceptor,  it  may  be  filled  up  with  any  amount  the  stamp  will  bear ; 
and  he  cannot  shelter  himself  from  liability  by  any  private  instructions 
contained  in  a  separate  document,  of  which  the  rest  of  the  world  must 
necessarily  be  ignorant.  There  is  a  case  where  a  customer  of  a  banker, 
on  leaving  home,  gave  to  his  wife  several  blank  forms  of  checks,  signed 
by  himself,  and  desired  her  to  fill  them  up  according  to  the  exigency 
of  his  business.  She  filled  up  one  of  them  so  carelessly,  that  a  clerk 
to  whom  she  delivered  it  was  enabled  to  alter  the  amount  to  a  larger 
sum,  in  such  a  way  that  the  bankers  could  not  discover  the  alteration, 
and  they  paid  it :  it  was  held  that  the  loss  must  fall  on  the  drawer,  as 
it  was  caused  by  his  negligence.  Now,  whether  the  better  ground  for 
su]  iporting  that  decision  is  that  the  drawer  is  responsible  for  his  neg- 
ligence, which  has  enabled  a  fraud  to  be  practised,  or  whether  it  be 
considered  that,  when  a  person  issues  a  document  of  that  kind,  the 
rest  of  the  world  must  judge  of  the  authority  to  fill  it  up  by  the  paper 
itself,  and  not  by  any  private  instructions,  it  is  unnecessary  to  inquire. 
I  should  prefer  putting  it  on  the  latter  ground.  For  these  reasons,  we 
think  that,  in  this  case,  there  ought  to  be  no  rule.  The  ground  of  the 
motion  is  founded  on  the  want  of  a  stamp,  and  for  this  purpose  it  is  to 
be  assumed  that  the  bill  was  in  the  hands  of  the  plaintiffs  as  bona  fide 
holders  for  value,  and  without  notice  of  any  instructions  to  fill  up  the 
blank  form  for  a  particular  purpose.  Mule  refused} 

1  Snaith  v.  Mingay,  1  M.  &  Sel.  87,  accord. 

See  Abrahams  v.  Skinner,  12  A.  &  E.  763;  Ex  parte  Hay  ward,  L.  E.  6  Ch. 
646.  — Ed. 
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INGHAM  V.  PRIMROSE. 

In  the  Common  Pleas,  June  28,  1859. 

[Reported  in  7  Common  Bench  Reports,  New  Series,  82.] 

This  was  an  action  upon  a  bill  of  exchange  drawn  by  one  Charles 
Murgatroyd  upon  and  accepted  by  the  defendant,  and  indorsed  by  Mur- 
gatroyd  to  one  King,  and  by  King  to  the  plaintiff. 

Plea :  that  the  defendant  accepted  the  said  bill  of  exchange  in  the 
declaration  mentioned,  and  delivered  the  same  to  the  said  Charles 
Murgatroyd,  who  took  the  said  bill  from  the  defendant  for  a  special 
purpose  only,  to  wit,  that  he  might  get  it  discounted  for  the  defendant, 
and  pay  him  over  the  proceeds,  which  purpose  wholly  failed,  nor  was 
there  ever  any  value  or  consideration  for  the  defendant's  said  accept- 
ance of  the  said  bill,  or  for  the  payment  by  him  of  any  part  of  the 
amount  thereof,  and  the  said  bill  was  never  discounted  for  the  defend- 
ant ;  that,  after  the  said  bill  had  been  so  accepted  by  the  defendant, 
and  whilst  it  was  held  by  the  said  Charles  Murgatroyd  for  the  purpose 
aforesaid,  the  said  bill  was,  with  the  consent  of  the  defendant  and  the 
said  Charles  Murgatroyd,  cancelled  by  the  same  being  torn  into  two 
parts  for  the  purpose  of  cancelling  and  destroying  the  said  bill,  and 
tlie  purpose  for  which  the  defendant  had  accepted  and  the  said  Charles 
Murgatroyd  had  held  the  said  bill  was  then  revoked  and  determined ; 
that  the  said  Charles  Murgatroyd  afterwards,  wrongfully,  and  without 
the  consent  of  the  defendant,  joined  the  said  parts  of  the  said  bill,  and 
negotiated  the  same  for  his  own  purpose  and  in  fraud  of  the  defendant, 
who  never  authorized  the  same  being  indorsed  or  negotiated  ;  and  that 
the  said  bill  was  never  indorsed  to  or  held  by  any  person  who  took  the 
same  bona  fide  and  for  value  or  consideration,  and  without  notice  of 
the  premises,  and  before  the  same  had  become  overdue  according  to 
its  tenor. 

Upon  this  plea,  the  plaintiff  joined  issue. 

The  cause  was  tried  before  Cockburn,  C.  J.,  at  the  sittings  in  Lon- 
don after  Hilary  term,  1858.  The  facts  which  appeared  in  evidence 
were  as  follows :  The  defendant  accepted  the  bill  declared  on,  and 
gave  it  to  Charles  Murgatroyd  for  the  purpose  of  procuring  it  to  be 
discounted  for  his  use.  Murgatroyd  tried,  but  in  vain,  to  get  the  bill 
discounted,  and  returned  it  to  the  defendant,  who,  in  Murgatroyd's 
presence,  tore  the  paper  in  half,  and  threw  it  away  in  the  street. 
Murgatroyd  picked  up  the  bill,  observing  that  it  was  better  not  to 
throw  it  down  in  the  street ;  whereupon  the  defendant  said  nothing. 
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Miirgatroyd  afterwards  pasted  together  the  two  pieces  of  paper,  and 
passed  the  bill  away  to  one  King,  who  afterwards  indorsed  it  to  the 
plaintiff. 

The  jury  found  that  the  defendant  when  he  tore  the  bill  in  half,  and 
threw  it  away,  intended  to  cancel  it;  that  King,  bona  fide,  gave  £l5 
for  the  bill ;  but  that  the  transaction  between  King  and  the  plaintiff 
was  not  bona  fide. 

The  learned  judge  thereupon  directed  a  verdict  to  be  entered  for 
the  defendant,  but  gave  the  plaintiff  leave  to  move  to  enter  the  verdict 
for  him,  the  court  to  be  at  liberty  to  draw  inferences  of  fact. 

Cross,  in  Easter  Term,  1858,  accordingly  obtained  a  rule  nisi.  He 
referred  to  Robins  v.  Viscount  Maidstone.^ 

Pearce,  in  Trinity  term,  showed  cause.  The  finding  of  the  jury, 
which  was  well  warranted  by  the  evidence,  that  the  bill  was  torn  by 
the  drawer  animo  cancellandi,  and  that  there  was  no  consideration  as 
between  King  and  the  plaintiff,  sustains  the  plea.  Further,  this  instru- 
ment altogether  ceased  to  be  a  bill  before  it  was  put  in  circulation,  and 
therefore  the  plaintiff  could  acquire  no  rights  upon  it  against  the  ac- 
ceptor. [Williams,  J.  That  depends  upon  the  meaning  of  the  words 
"cancelling  and  destroying  "  in  the  plea.]  It  is  submitted  that  any 
subsequent  issue  of  the  bill,  after  an  act  done  by  the  acceptor  intimating 
an  intention  to  cancel  it,  would  be  an  act  of  forgery. 

Cross,  in  support  of  his  rule.  The  mere  finding  of  the  jury  that 
the  acceptor  tore  the  bill  in  half  with  the  intention  of  cancelling  and 
destroying  it  is  not  enough  to  invalidate  the  bill  in  the  hands  of  a 
bona  fide  holder.  It  was  owing  to  the  defendant's  own  laches  that  an 
opportunity  was  given  to  Murgatroyd  to  make  an  improper  use  of  the 
bill.  The  circumstance  of  the  bill  appearing  to  have  been  divided  did 
not  call  for  the  exercise  of  any  extraordinary  caution  on  the  part  of  a 
subsequent  indorsee ;  for  it  is  not  an  uncommon  thing  for  bills  and 
notes  to  be  cut  in  half  for  the  more  safe  transmission  of  them  through 
the  post.  Our.  adv.  vult. 

Williams,  J.,  now  delivered  the  judgment  of  the  court. 

This  case  was  argued  before  the  late  Lord  Chief  Justice,  my  brothers 
"Willes  and  Byles,  and  myself.  We  are  of  opinion  that  the  plaintiff  is 
entitled  to  judgment.  It  is,  we  think,  settled  law  that,  if  the  defend- 
ant had  drawn  a  check,  and  before  he  had  issued  it  he  had  lost  it,  or 
it  had  been  stolen  from  him,  and  it  had  afterwards  found  its  way  into 
the  hands  of  a  holder  for  value  without  notice,  who  had  sued  the  de- 
fendant upon  it,  he  would  have  had  no  answer  to  the  action.  So,  if 
he  had  indorsed  in  blank  a  bill  payable  to  his  order,  and  it  had  been 

1  4  Q.  B.  811. 
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lost  or  stolen  before  he  delivered  it  to  any  one  as  indorsee.^  The  rea- 
son is  that  such  negotiable  instruments  have,  by  the  law-merchant, 
become  part  of  the  mercantile  currency  of  the  country ;  and,  in  order 
that  this  may  not  be  impeded,  it  is  requisite  that  innocent  holders  for 
value  should  have  a  right  to  enforce  payment  of  them  against  those 
who  by  making  them  have  caused  them  to  be  a  part  of  such  currency. 
In  the  present  case,  the  defendant  made  the  bill  in  question,  and  ren- 
dered it  a  negotiable  instrument,  and  then  tried  in  vain  to  get  it  dis- 
counted. It  was  then  returned  to  him,  and  was  intended  by  him  to  be 
wholly  withdrawn  from  circulation.  But  it  was,  notwithstanding,  again 
put  into  circulation  through  the  fraud  of  another  man,  and  reached  the 
hands  of  the  plaintiff,  who  held  it  for  value,  without  any  notice  of  the 
fraud. 

If  these  were  all  the  facts  of  the  case,  it  appears  to  be  impossible  to 
distinguish  it  in  any  material  point  from  the  cases  already  mentioned, 
of  liability  when  the  original  circulation  has  been  effected  by  fraud, 
without  the  consent  of  him  who  made  the  instrument. 

The  question,  then,  is,  whether  such  liability  is  precluded  by  the 
fact  that,  before  the  instrument  was  put  into  circulation  for  the  second 
time,  the  defendant  had  torn  it,  with  the  intention  of  destroying  or 
annulling  it. 

If  an  act  done  with  such  an  intention  by  the  maker  of  a  negotiable 
instrument  does  not  manifest  the  intention  on  the  face  of  the  instru- 
ment, it  can  hardly  be  maintained  that  the  act  would  be  of  any  effi- 
cacy, because  the  instrument  would  nevertheless  be  apparently  a  part 
of  the  mercantile  currency  ;  as,  for  instance,  if  in  the  present  case  the 
defendant  had  merely  crumpled  up  the  bill  in  his  hand  and  thrown  it 
away,  and  it  had  been  restored  to  its  original  appearance,  without 
leaving  any  trace  of  the  act  which  was  intended  to  annul  it.  But  if, 
on  the  other  hand,  the  act  be  such  that  the  paper  bears  on  the  face  of 
it  the  signs  of  something  having  been  done  to  it  which  is  characteristic 
of  an  intention  to  destroy  or  annul  it ;  as  in  the  case  of  Scholey  v. 
Ramsbottom,  where  the  drawer  of  a  check  tore  it  into  four  pieces  and 
threw  it  from  him, 'and  the  four  pieces  were  afterwards  neatly  pasted 
together  upon  another  slip  of  paper,  but  the  rents  were  quite  visible, 
and  the  face  of  the  check  soiled  and  dirty,  —  no  holder  of  an  instru- 
ment in  such  a  condition  could  enforce  it,  because,  in  truth,  no  man  of 
ordinary  intelligence  and  caution  could  fairly  regard  it  as  part  of  the 
apparent  commercial  currency. 

The  case  before  us,  therefore,  appears  to  turn  on  the  question  whether 
the  act  of  tearing  the  bill  into  two  pieces,  being  manifest  on  the  face 

1  See  the  judgment  in  Marston  v.  Allen,  8  M.  &  W.  504 ;  supra,  p.  279,  s.  o. 
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of  it,  is  such  an  act  a.s, prima  facie,  ought  to  have  indicated  to  the  plain- 
tiff that  it  had  been  withheld  or  withdrawn  from  circulation.  As  we 
understand  the  facts,  the  tearing  had  been  done  in  such  a  way  that 
the  appearance  of  the  bill  when  it  reached  the  plaintiff's  hands  was 
at  least  as  consistent  with  its  having  been  divided  into  two,  for  the 
purpose  of  safer  transmission  by  the  post,  as  with  its  having  been 
torn  for  the  purpose  of  annulling  it.  It  was,  properly,  a  question  for 
the  jury,  whether  the  bill  exhibited  appearances  which  would  have  led 
a  man  of  ordinary  intelligence  to  the  conclusion  that  it  had  been  torn 
for  the  latter  purpose.  But  the  point  has  been  so  reserved  at  the  trial 
that  the  court  is  to  perform  the  function  of  the  jury  in  this  respect ; 
and  we  cannot  find  enough  on  the  facts  of  the  case,  or  on  an  inspec- 
tion of  the  bill  itself,  to  justify  us  in  coming  to  such  a  conclusion. 

But  it  is  argued,  on  the  part  of  the  defendant,  that  the  putting 
together  of  the  two  halves  under  the  circumstances  amounted  to  for- 
gery, just  as  much  as  if  some  signature  which  he  had  written  for  a 
different  purpose  had  been  taken  from  its  proper  place,  and  fraudu- 
lently attached  as  his  signature  to  the  bill. 

This  would  be  a  very  narrow  ground  of  decision,  inasmuch  as  it 
would  concede  that  the  bill  would  be  enforceable  if  the  tearing  had 
stopped  short  of  utterly  dividing  the  paper,  or  if  the  bill  had  come  to 
the  plaintiff's  hands  in  the  halves,  by  two  successive  posts,  with  an 
intimation  that  it  was  so  sent  to  him  for  the  purpose  of  safer  trans- 
mission. 

However,  it  seems  to  us  that,  even  assuming  that  the  act  of  thus 
reconstructing  the  bill  constituted  a  forgery  (which  may  admit  of 
grave  doubt),  yet,  on  the  principle  of  the  decision  of  Young  v.  Grote, 
this  would  be  no  answer  to  the  claim  of  the  plaintiff,  because  the  de- 
fendant, by  abstaining  from  an  effectual  cancellation  or  destruction  of 
the  bill,  has  led  to  the  plaintiff's  becoming  the  holder  of  it  for  value, 
and  without  having  any  just  cause  for  supposing  that  it  had  been 
cancelled  or  annulled. 

The  rule  must  therefore  be  absolute  for  entering  a  verdict  for  the 
plaintiff  for  the  amount  of  the  bill  and  interest.     . 

Hule  absolute  accordingly/. 
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THIEDEMANN  v.  GOLDSCHMIDT  and  Othees. 

In  Chanceky  befobe  Lord  Campbell,  C,  and  Sir  James  Lewis 
Knight  Bruce,  and  Sie  George  James  Tukner,  L.  JJ.,  No- 
vember 8,  1859. 

[Reported  in  1  De  Gex,  Fisher,  and  Jones,  4-.] 

This  was  an  appeal  from  the  decision  of  Vice-Chancellor  Stuart  upon 
a  motion  for  a  decree,  reported  in  the  first  volume  of  Mr.  Giffard's 
Reports,'  whereby  his  Honor  directed  the  delivery  up  of  certain  bills  of 
exchange,  and  made  perpetual  an  injunction  which  had  been  granted, 
restraining  the  defendants  from  negotiating  or  taking  any  proceedings 
upon  the  bills. 

The  plaintiff,  a  cornfactor,  carrying  on  business  at  Newoastle-on- 
Tyne,  by  letter  dated  the  12th  of  June,  1858,  authorized  O.  F.  Hom- 
eyer,  his  correspondent  at  Wolgast,  in  Prussia,  to  draw  upon  him  at 
the  Union  Bank  of  London  against  a  transmittal  of  a  bill  of  lading  of 
a  cargo  of  wheat  to  be  shipped  to  the  plaintiff  at  Newcastle. 

O.  F.  Homeyer  accordingly,  on  the  26th  of  June,  1858,  drew  upon 
the  plaintiff  for  £2,400,  in  six  bills  of  exchange  of  £400  each,  in  firsts 
and  seconds,  payable  to  his  own  order  at  two  months'  date.  Having 
indorsed  the  bills  in  blank,  he  enclosed  them  in  a  letter  to  a  company 
at  Berlin,  called  the  Berlin  Discount  Company,  then  acting  as  his 
bankers,  together  with  a  document  purporting  to  be  a  bill  of  lading  of 
8,320  scheffels  (about  1,500  quarters)  of  wheat  shipped  to  plaintiff  at 
Newcastle. 

The  letter,  which  was  dated  26th  of  June,  was  as  follows  :  — 

"  To-day,  I  hand  you  £2,400,  in  six  bills  for  £400  each,  on  the  Union 
Bank  of  London,  two  months'  date,  firsts  and  seconds,  requesting  you 
to  send  the  firsts  for  acceptance,  and  to  negotiate  the  seconds  at  the 
most  favorable  exchange.  At  the  same  time,  I  request  you  will  cause 
the  enclosed  bill  of  lading  to  be  given  up  upon  the  acceptance  in  Lon- 
don. I  further  bfeg  you  will  send  by  the  first  mail  for  my  account  to 
Messrs.  Zierasen  &  Wibelitz,  in  Stettin,  thalers  4,800,  and  to  me  thalers 
6,000  bank-notes,  likewise  by  return  of  post." 

Upon  receipt  of  this  letter,  the  company  forthwith  sent  the  firsts  of 
exchange  for  acceptance,  together  with  the  document  purporting  to  be 
a  bill  of  lading,  to  Messrs.  Goldschmidt  &  Bischoffsheim,  their  agents 

1  Page  142. 
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in  London ;  and  they,  on  the  same  day,  made  the  remittances  to  or  on 
account  of  Homeyer,  as  requested  in  the  letter. 

In  the  account  of  this  transaction  sent  by  the  company  to  Homeyer, 
on  the  1st  of  July,  1858,  they  deducted  from  the  account  of  the  bills  of 
exchange  certain  charges  for  brokerage  and  expenses  of  accej)tance, 
and  stated  that  they  had  credited  his  account  with  the  balance.  These 
remittances  to  or  on  account  of  Homeyer,  and  a  further  advance  to  him 
of  3,000  thalers,  the  whole  amounting  to  £2,120,  or  thereabouts,  were, 
as  the  company  stated  by  their  answer,  made  entirely  on  the  faith  that 
the  bills  of  exchange  would  be  duly  accepted  and  paid. 

On  the  30th  June,  1858,  Messrs.  Goldschmidt  &  Bischoffsheira,  on 
behalf  of  their  correspondents,  the  Berlin  Discount  Company,  pre- 
sented to  the  Union  Bank  of  London  for  acceptance,  on  account  of  the 
plaintiff,  the  six  bills  of  exchange  which  had  been  sent  to  them  by  the 
company,  and  at  the  same  time  presented  to  and  left  with  the  Union 
Bank  the  paper  purporting  to  be  a  bill  of  lading  which  had  accom- 
panied the  bills  of  exchange. 

On  the  following  day,  the  Union  Bank  of  London,  believing  the 
paper  to  be  a  genuine  bill  of  lading,  pursuant  to  instructions  previously 
received  from  the  plaintiff,  accepted  on  his  account  the  six  bills  of  ex- 
ch.inge. 

On  the  12th  July,  1858,  the  i^laintiff  first  discovered  that  the  paper 
writing  purporting  to  be  a  bill  of  lading  had  been  forged  by  Homeyer, 
and  that  no  wheat  whatever  had  been  shipped  by  him  to  the  plaintiff. 

Messrs.  Goldschmidt  &  Bischoffsheim,  by  their  answer,  denied  that 
they  had  made  any  representation  as  to  the  genuineness  of  the  bill  of 
lading  on  presenting  the  firsts  of  exchange  for  acceptance ;  and  it  was 
admitted  that  neither  they  nor  their  principals  had  at  that  time  notice 
of  the  forgery. 

The  firsts  of  exchange  presented  for  acceptance  were  not  indorsed 
by  the  Berlin  Discount  Company ;  but  the  company  afterwards  in- 
dorsed the  seconds,  three  of  which  they  negotiated  on  the  3d  of  July 
at  Berlin. 

The  bill  sought  the  delivery  up  of  the  bills  of  exchange  to  be  can- 
celled, on  the  ground  that  the  plaintiff's  acceptance  thereof  had  been 
obtained  by  fraud  ;  and  an  injunction  to  restrain  the  negotiation  of  the 
bills,  or  the  prosecution  of  any  action  thereon,  by  the  Messrs.  Gold- 
schmidt &  Bischoffsheim,  or  the  Berlin  Discount  Company. 

Mr.  Baker  and  Mr.  Hetherington,  for  the  plaintiff,  in  support  of  the 
Vice-Chancellor's  decree. 

In  Robinson  v.  Reynolds,*  relied  upon  by  the  defendants  before  the 

1  2  Q.  B.  196. 
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Vice-Chancellor,  the  question  turned  upon  the  form  of  the  pleadings; 
and  the  decision  is  not  of  general  application  in  all  cases.  That  case 
differs  from  the  jiresent  in  one  material  respect.  It  was  a  case  on  a 
discount.  There  the  bill  of  exchange  was,  with  the  forged  bill  of  lad- 
ing, handed  over  the  counter  at  the  bank,  the  money  being  received  in 
exchanffe.  The  bank  thus  became  a  holder  for  value,  and  indorsed 
both  the  bill  of  exchange  and  the  bill  of  lading.  That  was  a  discount- 
ing transaction.  Not  so  the  present.  The  Berlin  Discount  Company- 
received  the  bills  with  a  direction  to  send  the  firsts  to  London  for  ac- 
ceptance with  the  pretended  bill  of  lading,  and  to  negotiate  the  seconds. 
At  the  same  time,  Homeyer,  who  had  long  been  their  customer,  drew 
upon  them  for  various  sums  of  money,  without  reference  either  to  the 
negotiation  or  discounting  of  the  bills  of  exchange.  The  bank,  pur- 
suant to  the  direction,  sent  the  firsts  of  exchange  and  bill  of  lading 
(both  unindorsed  by  them)  to  London,  but  kept  the  seconds  in  their 
own  possession.  This  transaction  was  not  by  way  of  discount.  Tiio 
bank  advanced  the  sums  upon  Homeyer's  drafts,  not  upon  the  credit 
of  the  bills  of  exchange,  but  upon  Homeyer's  credit  as  their  customer. 
That  this  was  so  is  shown  by  the  charge  subsequently  m.ade  for  brok- 
erage by  the  bank,  as  if  they  had  obeyed  Homeyer's  instructions,  and 
commissioned  a  broker  to  discount  the  bills.  Under  these  circum- 
stances, the  bank  wei-e  not,  it  is  submitted,  holders  for  value  of  the 
bills,  but  merely  agents  of  Homeyer ;  and  their  possession  of  the  bills 
can  give  them  no  rights  other  than  those  of  Homeyer. 

The  acceptance  of  the  bills  was  obtained  by  means  of  a  fraud  prac- 
tised upon  the  jjlaintiff  and  the  Union  Bank.  The  bills  are  shown  to 
have  been  accepted  on  the  faith  that  the  document  handed  by  the  de- 
fendants, Goldschmidt  &  Bischoffsheim,  to  the  acceptor  at  the  time  of, 
and  as  the  consideration  for,  the  acceptance  was  a  valid  document :  a 
faith  which  resulted  from  the  representation  implied,  though  not  ex- 
pressly made  by  the  defendants,  on  presentment  of  the  bills  of  exchange 
for  acceptance  and  delivery  of  the  bill  of  lading.  The  defendants  must 
have  known  that  Homeyer  had  no  authority  to  draw  the  bills  except 
against  the  produce  of  the  bill  of  lading,  and  that  the  plaintiff's  accept- 
ance was  to  be  conditional  upon  his  receiving  a  good  bill  of  lading. 
The  whole  consideration,  therefore,  fails  as  between  the  defendants 
and  the  acceptor.  The  defendants  were  the  channel  through  which  a 
fraud  had  been  committed  upon  the  plaintiff ;  and,  though  they  them- 
selves were  innocent  of  any  participation  in  such  fraud,  the  plaintiff  is 
justified  in  refusing  payment  of  the  bills. 

They  referred  to  Lickbarrow  v.  Mason,^  Jones  v.  Ryde.'* 

1  2  T.  R.  63.  i  6  Taunt.  488. 
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Mr.  Malins  and  Mr.  Ferrers,  for  the  defendants,  in  support  of  the 
appeal. 

In  a  case  circumstanced  as  the  present,  there  is  no  defence  in  equity 
which  is  not  equally  available  at  law.  A  court  of  law  has  complete 
jurisdiction;  and  the  bill  ought  to  be  dismissed.  It  is  immaterial  as 
regards  the  defendants,  the  Berlin  Discount  Company,  whether  this 
case  is  identical  in  its  circumstances  with  Robinson  v.  Reynolds,  or  not. 
The  question  is,  Are  they  holders  for  value  of  the  bills  in  question,  or 
not?  If  they  are  the  mere  agents  of  Homeyer,  the  plaintiff  has  a  good 
defence  upon  the  bills  at  law,  and  does  not  require  the  assistance  of  a 
court  of  equity.  If,  on  the  other  hand,  the  defendants,  the  Berlin  Dis- 
count Company,  are  holders  for  value,  they  are  entitled  to  recover 
upon  the  bills  at  law,  and  ought  not  to  be  interfered  with  by  injunc- 
tion. Interference  under  such  circumstances  between  the  parties  to  a 
bill  of  exchange  is  foreign  to  the  province  of  this  court.  If  it  is  right 
to  interfere  in  this  case,  any  acceptor  of  an  accommodation  bill  might 
apply  to  this  court  for  an  injunction,  though  he  had  a  valid  defence  at 
law.     This  bill  is,  in  truth,  demurrable. 

[The  Loed  Justice  Knight  Bbucb.  The  bill  prays  the  delivery 
up  of  the  bills.  Will  the  appellants  undertake  to  deliver  up  the  bills, 
if  the  decision  at  law  should  be  against  them  ?] 

They  are  willing  so  to  do,  if  the  court  should  require  such  an  under- 
taking. But  we  submit  that  a  court  of  law  can  give  complete  relief, 
and  that  the  plaintiff,  if  successful  at  law  under  such  circumstances, 
could  not  be  put  to  file  a  bill  for  the  delivery  up  of  the  bills.  Irre- 
sisectively  of  the  merits,  therefore,  the  bill  should  be  dismissed  with 
costs.  Upon  the  question  of  merits,  the  case  is,  it  is  submitted,  on  all 
fours  with  that  of  Robinson  v.  Reynolds,^  and  must  be  governed  by 
the  same  rule. 

Mr.  JBacon,  in  reply.  This  court  has  undoubtedly  jurisdiction  (not 
possessed  by  a  court  of  common  law)  to  order  the  delivery  up  of  these 
bills  ;  and  there  is  no  reason  why,  in  such  a  case,  it  should  not  also  have 
jurisdiction  to  grant  an  injunction. 

The  Lokd  Chancellor.  I  am  of  opinion  that  this  injunction  should 
not  have  been  granted.  I  think  that  dangerous  consequences  would 
follow,  and  the  credit  of  bills  of  exchange  be  very  much  shaken,  if  the 
title  of  the  indorsees  of  bills  of  exchange  as  against  the  acceptor  under 
such  circumstances  could  be  called  in  question.  It  is  allowed  that  the 
case  of  Robinson  v.  Reynolds  was  well  decided,  that  its  authority  has 
never  been  questioned,  and  that  it  is  part  of  the  commercial  law  of  Eng- 
land.   Now,  the  indorsee  in  that  case  was  a  holder  bona  fide  for  value ; 

1  2  Q.  B.  19G. 
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and,  on  that  account,  the  circumstances  which  existed  there  as  between 
the  acceptor  and  the  drawer  were  not  permitted  to  shake  the  title  of  the 
indorsee.  The  bills  had  been  accepted  by  the  drawee  on  thfe  credit  of 
the  drawer,  and  had  been,  in  an  independent  transaction,  indorsed  to 
the  plaintiff,  so  that,  as  between  the  plaintiff  and  the  acceptor,  there 
was  full  value  and  an  unimpeachable  title.  I  apprehend  that  is  per- 
cisely  the  case  here.  The  banking  company  were  indorsees  bona  fide 
for  value.  Whether  it  was  upon  a  discount,  or  whether  it  was  an  ad- 
vance of  the  value  in  any  other  way,  seems  to  me  wholly  immaterial. 
They  advanced  money  to  within  a  trifle  of  the  amount  of  the  bills  of 
exchange,  and,  having  advanced  that  money,  they  were  indorsees  for 
value.  'I'hat  being  so,  it  must  be  considered  that  the  bills  were  ac- 
cepted by  Thiedemann  on  the  credit  of  Homeyer  ;  and  for  that  reason 
it  would  be  alarming  if  the  title  of  the  indorsees  (they  holding  the 
bills  bona  fide  for  value)  could  be  thus  impeached. 

If  it  had  been  shown  that  the  banking  company  were  not  bona  fide 
holders  of  the  bills,  an  action  by  them  against  the  .acceptor  might  have 
been  defended.  But  I  do  not  find  that  the  banking  company  did  any 
thing  that  was  not  entirely  sanctioned  by  commercial  usage.  They 
have  advanced  money  on  the  faith  of  these  bills  ;  and  they  had  a  right 
to  tender  them  for  acceptance.  Having  obtained  the  acceptance,  they 
have  an  undoubted  right  to  apply  the  bills  for  their  own  indemnity. 

The  Loed  Justice  Knight  Bkuce.  The  appellants  are  holders  of 
the  bills  in  question  for  value.  Neither  their  honesty  nor  the  propriety 
of  their  conduct  is  impeached.  Therefore,  whatever  may  be  the  prob- 
ability of  success  or  failure  at  law  on  either  side,  there  is,  I  think,  no 
equity  here,  unless  a  case  can  be  made  out  for  the  delivery  up  of  the 
bills.  This  is  not  a  demurrer.  I  think,  therefore,  that  the  only  diffi- 
culty in  the  case,  if  there  be  any,  will  be  surmounted  by  the  under- 
taking which  the  appellants'  counsel  have  consented  to  give,  and  which 
will,  I  suppose,  be  embodied  in  our  order,  that,  in  the  event  of  judg- 
ment being  obtained  at  law  against  the  appellants,  the  bills  shall  be 
delivered  up  to  the  plaintiff,  who,  in  that  event,  would,  I  presume,  be 
the  person  entitled  to  them.  That  being  done,  I  think  the  bill  should 
be  dismissed,  with  costs ;  but  I  do  not  think  that  there  should  be  any 
costs  of  the  appeal. 

Thb  Lord  Justice  Turner  concurred.'' 

1  In  Robinson  w.  Reynolds,  2  Q.  B.  196,  the  circumstances  resembled  tliose  of 
the  principal  case,  with  the  additional  fact  that  the  forged  bill  of  lading  trans- 
mitted to  the  acceptor  was  indorsed  by  the  holders  of  the  bill  of  exchange.  In 
an  action  by  the  holders  against  the  acceptors,  judgment  was  given  for  the  plaintiffs 
in  the  Court  of  Queen's  Bench ;  and  this  judgment  was  affirmed  in  the  Exchequer 
Chamber.    Lord  Denman,  in  delivering  the  opinion  of  the  court,  said  (p.  203)  • 
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"  This  plea  does  not  show  that  the  plaintifEs  made  any  representation  which  they 
knew  to  be  false,  nor  that  they  warranted  the  bill  of  lading  to  be  genuine ;  nor  does 
it  disclose  that  the  defendants  accepted  the  bill  of  exchange,  on  which  the  action  is 
brought,  upon  the  faith  of  any  assertion  by  the  plaintiffs,  further  than  their  indorse- 
ment upon  it,  that  the  bill  of  lading,  which  turned  out  to  be  forged,  was  genuine." 
In  a  similar  case,  Leather  v.  Simpson,  L.  E.  11  Eq.  398,  Sir  R.  Malins,  V.  C,  in  pro- 
nouncing a  decree  against  the  acceptors,  said  (p.  403) :  "The  claim  on  the  part  of 
the  plaintiffs  is  rested  upon  this,  that  the  plaintiff  Beach  accepted  the  bills  on  the  faith 
of  the  representation  made  by  the  Union  Bank  of  London,  contained  in  the  notes 
attached  to  the  bills,  '  The  Union  Bank  of  London  holds  bill  of  lading  and  policy  for 
251  bales  of  cotton,  per  "  William  Cummings." '  It  is  urged  that  that  is  a  represen- 
tation bj'  the  bank  that  they  hold  a  genuine  bill  of  lading,  and  therefore  that  the 
person  who  is  called  upon  to  accept  the  bill  will  have  the  security  of  a  document 
which  will  insure  to  him  the  delirery  of  251  bales  of  cotton.  Against  that,  it  is  said, 
there  is  no  representation  of  genuineness,  there  is  no  guarantee.  The  bank  do  not 
undertake  to  say  whether  the  bill  of  lading  is  good  or  not ;  they  only  say,  '  we  have  a 
bill  of  lading,'  the  fair  meaning  of  which  may  possibly  be,  '  we  have  a  document 
which,  on  the  face  of  it,  is  a  bill  of  lading.  Nothing  had  occurred  to  excite  their  sus- 
picion :  they  believed  it  to  be  a  bill  of  lading,  and  they  therefore  called  it  so.  Then 
does  this  amount  to  a  representation  that  it  was  a  genuine  bill  of  lading "!  .  Was 
there,  then,  a  guarantee  by  the  Union  Bank  ?  It  would  be  a  very  dangerous  thing 
for  a  bank,  if,  when  they  say  they  have  a  document  of  that  kind,  they  were  to  be  held 
to  guarantee  its  genuineness.  My  opinion  is,  they  do  nothing  of  the  kind."  See,  to 
the  same  effect,  Hoffman  v.  Milwaukee  Bank,  12  Wall.  181 ;  Craig  v.  Sibbett,  15  Pa. 
240.  —  Ed. 
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FOSTER  V.  MACEINNOK 

In  the  Common  Pleas,  Jtjlt  5,  1869. 

[Re}  arted  in  Law  Reports,  4  Common  Pleas,  704.] 

Action  by  indorsee  against  indorser  on  a  bill  of  exchange  for  £3,000, 
drawn  on  the  6th  of  November,  1867,  by  one  Cooper  upon  and  ac- 
cepted by  one  Callow,  payable  six  months  after ^  date,  and  indorsed 
successively  by  Cooper,  the  defendant,  J.  P.  Parker,  T.  A.  Pooley  & 
Co.,  and  A.  G.  Pooley,  to  the  plaintiff,  who  became  the  holder  for 
value  (having  taken  it  in  part-payment  of  a  debt  due  to  him  from  A.  G. 
Pooley)  before  it  became  due,  and  without  notice  of  any  fraud. 

The  pleas  traversed  the  several  indorsements,  and  alleged  that  the 
defendant's  indorsement  was  obtained  from  him  by  fraud. 

The  cause  was  tried  before  Bovill,  C.  J.,  at  the  last  spring  assizes  at 
Guildford.  The  defendant,  who  was  a  gentleman  far  advanced  in 
years,  swore  that  the  indorsement  was  not  in  his  handwriting,  and  tliat 
he  had  never  accepted  nor  indorsed  a  bill  of  exchange ;  but  there  was 
evidence  that  the  signature  was  his ;  and  Callow,  who  was  called  as  a 
■witness  for  the  plaintiff,  stated  that  he  saw  the  defendant  write  the 
indorsement  under  the  following  circumstances :  Callow  had  been 
secretary  to  a  company  engaged  in  the  formation  of  a  railway  at  Sand- 
gate,  in  Kent,  in  which  the  defendant  (who  had  jjroperty  in  the  neigh- 
borhood) was  interested  ;  and  the  defendant  had  some  time  previously, 
at  Callow's  request,  signed  a  guarantee  for  £3,000,  in  order  to  enable  the 
company  to  obtain  an  advance  of  money  from  their  bankers.  Callow 
took  the  bill  in  question  (which  was  drawn  and  indorsed  by  Cooper) 
to  the  defendant,  and  asked  him  to  put  his  name  on  it,  telling  him  it 
viras  a  guarantee  ;  whereupon  the  defendant,  in  the  belief  that  he  was 
signing  a  guarantee  similar  to  that  which  he  had  before  given  (and 
out  of  which  no  liability  had  resulted  to  him),  put  his  signature  on 
the  back  of  the  bill  immediately  after  that  of  Cooper.  Callow  only 
showed  the  defendant  the  back  of  the  paper :  it  was,  however,  in  the 
ordinary  shape  of  a  bill  of  exchange,  and  bore  a  stamp,  the  impress  of 
which  was  visible  through  the  paper. 

The  Lord  Chief  Justice  told  the  jury  that,  if  the  indorsement  was 
not  the  signature  of  the  defendant,  or  if,  being  his  signature,  it  was  ob- 
tained upon  a  fraudulent  representation  that  it  was  a  guarantee,  and 
the  defendant  signed  it  without  knowing  that  it  was  a  bill,  and  under 
the  belief  that  it  was  a  guarantee,  and  if  the  defendant  was  not 


SECT,   rv.]  FOSTEB  V.   MACKINNOH.  541 

guilty  of  any  negligence  in  so  signing  the  paper,  he  was  entitled  to 
the  verdict. 

The  jury  returned  a  verdict  for  the  defendant. 

Sir  J.  D.  Coleridge,  S.  G.,  in  Easter  term  last,  obtained  a  rule  nisi 
for  a  new  trial,  on  the  grounds  of  misdirection  and  that  the  verdict 
was  against  evidence. 

Ballantine,  Serjt.,  Brown,  Q.  C,  and  Archibald,  showed  cause. 
Two  questions  arise  here  :  1.  Whether  there  was  any  negligence 
on  the  part  of  the  defendant  in  signing  the  document  as  he  did ;  2. 
Whether,  assuming  Callow's  evidence  to  be  true,  the  defendant  can 
be  responsible  upon  an  indorsement  so  fraudulently  obtained.  ^  In  con- 
sidering the  first  of  these  questions,  regard  must  be  had  to  the  age 
and  condition  of  the  party.  What  would  be  negligence  in  a  merchant 
or  a  banker  would  not  necessarily  be  negligence  on  the  part  of  a  gen- 
tleman of  great  age  and  impaired  physical  powers.  Negligence  must 
in  all  cases  be  a  relative  term.  Lynch  v.  N'urdin.''  Then,  as  to  the 
second  question.  It  is  essential  to  every  contract  that  there  be  voli- 
tion. A  man  cannot  be  said  to  contract  when  he  signs  a  paper  upon 
a  representation  and  under  a  belief  that  he  is  signing  something  differ- 
ent from  that  which  it  turns  out  to  be  :  to  make  a  valid  and  binding 
contract,  the  mind  must  go  with  the  act.  This  arises  upon  the  traverse 
of  the  indorsement.  Upon  the  facts  proved,  the  defendant  cannot  be 
said  to  have  indorsed  the  bill  at  all.  The  rule  which  is  applicable  to 
deeds  is  equally  applicable  to  bonds  and  to  bills  of  exchange.  Com. 
Dig.  Fait  (B.  2)  ;  Thoroughgood's  Case,^  and  note  R.  referring  to 
Keilwey,  70,  b.,  pi.  6  ;  Swan  v.  North  British  Australasian  Company  ; ' 
Polhill  V.  Walter.*  Where  a  man  puts  his  name  as  acceptor  or  in- 
dorser  on  a  blank  stamp,  he  becomes  responsible,  if  the  bill  is  after- 
wards filled  up  and  gets  into  the  hands  of  a  bona  fide  holder  for  value, 
to  the  full  amount  which  the  stamp  will  cover :  Russel  v.  Langstaffe, 
Montague  v.  Perkins;  Byles  on  Bills,  9th  ed.  181  ;  but  in  such  case  he 
intends  to  become  a  party  to  the  bill.  All  the  cases  in  which  one  wh^o 
has  been  defrauded  has  been  held  liable  upon  the  bill  or  note  are  ex- 
plainable on  the  ground  of  agency.  Byles  on  Bills,  9th  ed.  131.  Young 
V.  Grote  may  be  sustained  on  that  ground.  But  the  fact  of  agency 
must  be  first  established.  Awde  v.  Dixon,  Kingsford  v.  Merry.'  In 
Ingham  v.  Primrose,  the  defendant  had  once  made  a  complete  bill,  and 
the  ground  of  the  decision  was  that  he  had  negligently  omitted  to 
cancel  or  destroy  it  effectually. 

Sir  J.  D.  Coleridge,  S.  G.,  Sir  G.  Honyman,  Q.  C,  and   Talfourd 

1  1  Q.  B.  29.  -'  2  Co.  Rep.  9,  b. 

8  2  H.  &  C.  175.  *  3  B.  &  Ad.  114. 

6  11  Ex.  577 ;  in  error,  1  H.  &  N.  503. 
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Salter,  in  support  of  the  rule.  The  fact  that  the  defend.ant's  indorse- 
ment on  the  bill  was  obtained  by  a  fraudulent  representation  that  he 
was  signing  something  else  is  no  answer  to  the  claim  of  a  bona  fide 
holder  for  value,  without  notice  of  the  fraud.  No  doubt,  as  a  general 
rule,  fraud  vitiates  all  contracts.  But  a  bill  of  exchange  is  not  in  the 
ordinary  sense  of  the  word  a  contract  at  all.  The  law-merchant  im- 
poses certain  obligations  on  parties  who  put  their  names  on  bills  of 
exchange,  —  obligations  altogether  apart  from  the  ordinary  obligations 
arising  out  of  other  contracts.  Bills  of  exchange  now  form  an  im- 
portant part  of  the  currency  of  the  country.  No  matter  how  a  bill 
or  notc_may  be  tainted  with  fraud,  or  even  if  it  has  been  obtained  by 
duress  or  by  felony,  that  is  no  answer  to  an  action  at  the  suit  of  a 
bona  fide  holder  for  value.  Bayley  on  Bills,  472,  47.3,  534  ;  Chitty  on 
Bills,  10th  ed.,  50,  53, 178  ;  Byles  on  Bills,  8th  ed.,  57  ;  Duncan  v.  Scott, 
Marston  r.  Allen,  Harvey  v.  Towers;^  Parsons  on  Bills,  ed.  1865, 
pp.  109-115,  citing,  amongst  other  cases,  Putnam  v.  Sullivan,^  where 
Parsons,  C.  J.,  says  :  "  The  counsel  for  the  defendants  agree  that 
generally  an  indorsement  obtained  by  fraud  shall  hold  the  indorsers 
according  to  the  terms  of  it ;  but  they  make  a  distinction  between  the 
cases  where  the  indorser  through  fraudulent  pretences  has  been  in- 
duced to  indorse  the  note  he  is  called  on  to  pay,  and  where  he  never 
intended  to  indorse  a  note  of  that  description,  but  a  different  note 
and  for  a  different  purpose.  Perhaps  there  may  be  cases  in  which  the 
distinction  ought  to  prevail ;  as,  where  a  blind  man  had  a  note  falsely 
and  fraudulently  read  to  him,  and  he  indorsed  it,  supposing  it  to  be 
the  note  read  to  him.  But  we  are  satisfied  that  an  indorser  cannot 
avail  himself  of  this  distinction,  but  in  cases  where  he  is  not  chargeable 
with  any  laches  or  neglect  or  misplaced  confidence  in  others."  In 
Rex  V.  Hales,'  the  prisoner  had  got  from  a  member  of  parliament 
named  Gibson  a  blank  frank,  which  he  subsequently,  by  writing  over 
the  signature  and  altering  the  word  "free"  into  "for"  and  adding 
'i  myself  and  partners,"  tui'ned  into  a  promissory  note  for  £2,600 ; 
and,  though  the  most  eminent  counsel  of  the  day  were  retained  to 
defend  him,  it  did  not  occur  to  any  of  them  that  the  then  necessary 
allegation  in  the  indictment  of  the  intent  to  defraud  Gibson  failed  in 
proof,  which  it  would  have  done  if  the  argument  urged  here  is  well 
founded,  viz.,  tliat  Gibson  was  not  liable  on  the  note,  and  therefore 
could  not  be  defrauded.  So,  in  Rex  v.  Revett,^  A.  by  false  represen- 
tations induced  B.  to  sign  his  name  to  a  blank  stamped  paper,  which 
A.  afterwards  secretly  filled  up  as  a  promissory  note  for  £100,  and 

1  6  Ex.  656  8  4  Mass.  45. 

»  17  How.  St.  Tr.  161.  *  Byles  on  Bills,  8th  ed.  124. 
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induced  C.  to  advance  him  £100  upon  it.  A.  was  indicted  for  defraud- 
ing C. ;  and  it  was  held  that  C.  had  his  remedy  against  B.  on  the  note, 
and  that  the  fraud  therefore  not  being  upon  C,  but  upon  B.,  the  in- 
dictment was  not  sustained  by  the  evidence.  Wherever  there  is  con- 
sideration, fraud  may  be  disregarded.  If  a  stolen  bill  gets  into 
circulation,  the  acceptor  is  liable  at  the  suit  of  a  bona  fide  holder  for 
value.  That  is  asserted  in  Ingham  v.  Primrose.  Awde  v.  Dixon  is 
like  Stagg  v.  Elliott.-'  This  was  not  a  case  of  forgery :  it  was  a  more 
fraudulent  procurement  of  the  defendant's  signature  to  a  genuine  and 
a  complete  bill.  Thoroughgood's  Case  ^  is  peculiar,  and  not  very  intel- 
ligible ;  and  in  the  case  cited  from  Keilwey,  76,  b.,  the  deed  was  fraud- 
ulently read  by  the  grantee  himself. 

[Brett,  J.  Nance  v.  Lary,'  cited  in  Parsons  on  Bills,  114,  seems  to 
be  very  much  to  the  purpose.  In  that  case,  the  defendant  and  one 
Langford  being  about  to  execute  a  bond  in  blank,  the  latter  produced 
a  sheet  of  paper,  upon  which  the  defendant  signed  his  name  ;  where- 
upon Langford  suggested  that  the  signature  was  so  far  from  the  bot- 
tom of  the  paper  that  there  might  not  be  room  for  the  bond  to  be 
written  above  it,  and  produced  another  sheet  for  the  defendant  to  sign 
so  as  to  leave  sufficient  room  for  the  intended  bond.  Langford,  with 
apparent  carelessness,  slipped  the  first  sheet  aside,  and  signed  the  other 
with  the  defendant,  who  carried  it  to  the  clerk  of  the  court  to  be  filled 
up,  leaving  the  former  with  Langford,  under  the  impression  that  it  had 
been  or  would  be  destroyed.  Subsequently,  Langford  caused  the  note 
upon  which  the  present  suit  was  brought  to  be  written  over  the  blank 
signature  of  the  defendant  retained  by  him,  and  negotiated  it  to  the 
plaintiff.  Collier,  C.  J.,  said  :  "  The  making  of  the  note  by  Langford 
was  not  a  mere  fraud  upon  the  defendant ;  it  was  something  more. 
It  was  quite  as  much  a  forgery  as  if  he  had  found  the  blank,  or  pur- 
loined it  from  the  defendant's  possession.  If  a  recovery  were  allowed 
upon  such  a  state  of  facts,  then  every  one  who  indulges  in  the  idle 
habit  of  writing  his  name  for  mere  pastime,  or  leaves  sufficient  space 
between  a  letter  and  his  subscription,  might  be  made  a  bankrupt  by 
having  promises  to  pay  money  written  over  his  signature.  Such  a 
decision  would  be  alarming  to  the  community,  has  no  warrant  in  law, 
and  cannot  receive  our  sanction."] 

In  that  case,  the  defendant  never  intended  to  sign  the  instrument  at 
all.  Byles,  J.,  in  his  judgment  in  Swan  v.  North  British  Australasian 
Company,^  in  the  Exchequer  Chamber,  says :  "  The  object  of  the  law- 
merchant  as  to  bills  and  notes  made  or  become  payable  to  bearer  is  to 
secure  their  circulation  as  money ;  therefore  honest  acquisition  confers 

1  12  C.  B.  (n.  s.)  373.  2  2  Co.  Rep.  9,  b. 

8  5  Ala.  370.  •  2  H.  &  C.  at  p.  184 


544  FOSTER   V.    MACKINNON.  [CHAP.   IV. 

title.  To  this  despotic  but  necessary  principle,  the  ordinary  rules  of 
the  common  law  are  made  to  bend.  The  misapplication  of  a  genuine 
signature  written  across  a  slip  of  stamped  paper  (which  transaction, 
being  a  forgery,  would  in  ordinary  cases  convey  no  title)  may  give  a 
good  title  to  any  sum  fraudulently  inscribed,  within  the  limits  of  the 
stamp ;  and  in  America,  where  there  are  no  stamp-laws,  to  any  sum 
whatever.  Negligence  in  the  maker  of  an  instrument  payable  to 
bearer  makes  no  difference  in  his  liability  to  an  honest  holder  for 
value  :  the  instrument  may  be  lost  by  the  maker  without  his  negli- 
gence, or  stolen  from  him,  still  he  must  pay." 

[Btjles,  J.  If  that  be  right,  it  can  only  be  with  reference  to  the 
case  of  a  complete  instrument :  it  can  hardly  be  applicable  to  a  case 
where  a  man's  signature  has  been  obtained  by  a  fraudulent  representa- 
tion to  a  document  which  he  never  intended  to  sign.] 

Then,  the  verdict  was  clearly  against  the  weight  of  evidence  upon 
the  question  of  negligence.  Can  it  be  said  that  it  was  any  other  than 
gross  negligence  on  the  part  of  the  defendant  to  put  his  name  upon 
the  back  of  a  document  such  as  that  described,  without  even  looking 
at  the  face  of  it.  If  any  one  is  to  suffer  from  his  misplaced  confidence 
in  Callow,  it  surely  must  be  the  defendant  himself. 

Cicr.  adv.  vutt. 

July  5.  The  judgment  of  the  court  (Bovill,  C.  J.,  Byles,  Keating, 
and  Montague  Smith,  JJ.)  was  delivered  by 

Btles,  J.  This  was  an  action  by  the  plaintiff  as  indorsee  of  a  bill 
of  exchange  for  £3,000,  against  the  defendant  as  indorser.  The  de- 
fendant by  one  of  his  pleas  traversed  the  indorsement  and  by  another 
.alleged  that  the  defendant's  indorsement  was  obtained  from  him  by 
fraud.  The  plaintiff  was  a  holder  for  value  before  maturity,  and  with- 
out notice  of  any  fraud. 

There  was  contradictory  evidence  as  to  whether  the  indorsement  was 
the  defendant's  signature  at  all ;  but,  according  to  the  evidence  of  one 
Callow,  the  acceptor  of  the  bill,  who  was  called  as  a  witness  for  the 
plaintiff,  he,  Callow,  produced  the  bill  to  the  defendant,  a  gentleman 
advanced  in  life,  for  him  to  put  his  signature  on  the  back,  after  that  of 
one  Cooper,  who  was  payee  of  the  bill  and  first  indorser,  Callow  not 
saying  that  it  was  a  bill,  and  telling  the  defendant  that  the  instrument 
was  a  guarantee.  The  defendant  did  not  see  the  face  of  the  bill  at 
all.  But  the  bill  was  of  the  usual  shape,  and  bore  a  stamp,  the  im- 
press of  which  stamp  was  visible  at  the  back  of  the  bill.  The  defend- 
ant signed  his  name  after  Cooper's,  he  the  defendant  (as  the  witness 
stated)  believing  the  document  to  be  a  guarantee  only. 

The  Lord  Chief  Justice  told  the  jury  that,  if  the  indorsement  was 
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not  the  defendant's  signature,  or  if,  being  his  signature,  it  was  obtained 
upon  a  fraudulent  representation  that  it  was  a  guarantee,  and  the  de- 
fendant signed  it  without  knowing  that  it  was  a  bill,  and  under  the 
belief  that  it  was  a  guarantee,  and  if  the  defendant  was  not  guilty  of 
any  negligence  in  so  signing  the  pajjer,  the  defendant  was  entitled  to 
the  verdict.     The  jury  found  for  the  defendant. 

A  rule  nisi  was  obtained  for  a  new  trial :  first,  on  the  ground  of  mis- 
direction in  the  latter  part  of  the  summing-up  ;  and,  secondly,  on  the 
ground  that  the  verdict  was  against  the  evidence. 

As  to  the  first  branch  of  the  rule,  it  seems  to  us  that  the  question 
arises  on  the  traverse  of  the  indorsement.  The  case  presented  by  the 
defendant  is,  that  he  never  made  the  contract  declared  on ;  that  he 
never  saw  the  face  of  the  bill ;  that  the  purport  of  the  contract  was 
fraudulently  misdescribed  to  him ;  that,  when  he  signed  one  thing,  he 
was  told  and  believed  that  he  was  signing  another  and  an  entirely 
different  thing ;  and  that  his  mind  never  went  with  his  act. 

It  seems  plain,  on  principle  and  on  authority,  that,  if  a  blind  man, 
or  a  man  who  cannot  read,  or  who  for  some  reason  (not  implying  neg- 
ligence) forbears  to  read,  has  a  written  contract  falsely  read  over  to 
him,  the  reader  misreading  to  such  a  degree  that  the  written  contract 
is  of  a  nature  altogether  different  from  the  contract  pretended  to  be 
read  from  the  paper  which  the  blind  or  illiterate  man  afterwards  signs  ; 
then,  at  least  if  there  be  no  negligence,  the  signature  so  obtained  is  of 
no  force.  And  it  is  invalid  not  merely  on  the  ground  of  fraud,  where 
fraud  exists,  but  on  the  ground  that  the  mind  of  the  signer  did  not 
accompany  the  signature  ;  in  other  words,  that  he  never  intended  to 
sign,  and  therefore  in  contemplation  of  law  never  did  sign,  the  contract 
to  which  his  name  is  appended. 

The  authorities  appear  to  us  to  support  this  view  of  the  law.  In 
Thoroughgood's  Case,^  it  was  held  that,  if  an  illiterate  man  have  a  deed 
falsely  read  over  to  him,  and  he  then  seals  and  delivers  the  parchment, 
that  parchment  is  nevertheless  not  his  deed.  In  a  note  to  Thorough- 
good's  Case,  in  Fraser's  edition  of  Coke's  Reports,  it  is  suggested  that 
the  doctrine  is  not  confined  to  the  condition  of  an  illiterate  grantor ; 
and  a  case  in  Keilwey's  Reports  ^  is  cited  in  support  of  this  observa- 
tion. On  reference  to  that  case,  it  appears  that  one  of  the  judges  did 
there  observe  that  it  made  no  difference  whether  the  grantor  were 
lettered  or  unlettered.  That,  however,  was  a  case  where  the  grantee 
himself  was  the  defrauding  party.  But  the  position  that,  if  a  grantor 
or  covenantor  be  deceived  or  misled  as  to  the  actual  contents  of  the 
deed,  the  deed  does  not  bind  him,  is  supported  by  many  authorities : 

I  2  Co.  Hep.  9,  b.  '  Keilw.  70,  pi.  6. 
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see  Com.  Dig.  Fait  (B.  2)  ;  and  is  recognized  by  Bayley,  B.,  and  the 
Court  of  Exchequer,  in  the  case  of  Edwards  v.  Brown.^  Accordingly, 
it  has  recently  been  decided  in  the  Exchequer  Chamber  that,  if  a 
deed  be  delivered,  and  a  blank  left  therein  be  afterwards  improperly 
filled  up  (at  least  if  that  be  done  without  the  grantor's  negligence),  it 
is  not  the  deed  of  the  grantor.  Swan  v.  North  British  Australasian 
Land  Company.^ 

These  cases  apply  to  deeds ;  but  the  principle  is  equally  applicable 
to  other  written  contracts.  Nevertheless,  this  principle,  when  applied 
to  negotiable  instruments,  must  be  and  is  limited  in  its  application. 
These  instruments  are  not  only  assignable,  but  they  form  part  of  the 
currency  of  the  country.  A  qualification  of  the  general  rule  is  neces- 
sary to  protect  innocent  transferees  for  value.  If,  therefore,  a  man 
write  his  name  across  the  back  of  a  blank  bill-stamp,  and  part  with  it, 
and  the  paper  is  afterwards  improperly  filled  up,  he  is  liable  as  indorser. 
If  he  write  it  across  the  face  of  the  bill,  he  is  liable  as  acceptor,  when 
the  instrument  has  once  passed  into  the  hands  of  an  innocent  indorsee 
for  value  before  maturity,  and  liable  to  the  extent  of  any  sum  which 
the  stamp  will  cover. 

In  these  cases,  however,  the  party  signing  knows  what  he  is  doing  : 
the  indorser  intended  to  indorse,  and  the  acceptor  intended  to  accept, 
a  bill  of  exchange  to  be  thereafter  filled  up,  leaving  the  amount, 
the  date,  the  maturity,  and  the  other  parties  to  the  bill  undeter- 
mined. 

But,  in  the  case  now  under  consideration,  the  defendant,  according 
to  the  evidence,  if  believed,  and  the  finding  of  the  jury,  never  intended 
to  indorse  a  bill  of  exchange  at  all,  but  intended  to  sign  a  contract  of 
an  entirely  different  nature.  It  was  not  his  design,  and,  if  he  were 
guilty  of  no  negligence,  it  was  not  even  his  fault,  that  the  instrument 
he  signed  turned  out  to  be  a  bill  of  exchange.  It  was  as  if  he  had 
written  his  name  on  a  sheet  of  paper  for  the  purpose  of  franking  a 
letter,  or  in  a  lady's  album,  or  on  an  order  for  admission  to  the  Temple 
Church,  or  on  the  fly-leaf  of  a  book,  and  there  had  already  been,  with- 
out his  knowledge,  a  bill  of  exchange  or  a  promissory  note  payable  to 
order  inscribed  on  the  other  side  of  the  paper.  To  make  the  case 
clearer,  suppose  the  bill  or  note  on  the  other  side  of  the  paper  in  each 
of  these  cases  to  be  written  at  a  time  subsequent  to  the  signature,  then 
the  fraudulent  misapplication  of  that  genuine  signature  to  a  diffei-ent 
purpose  would  have  been  a  counterfeit  alteration  of  a  writing  with 
intent  to  defraud,  and  would  therefore  have  amounted  to  a  forgery. 
In  that  case,  the  signer  would  not  have  been  bound  by  his  signature, 

1  1  C.  &  J.  312.  2  2  H.  fc  C.  175. 
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for  two  reasons :  first,  that  he  never  in  fact  signed  the  writing  de- 
clared on ;  and,  secondly,  that  he  never  intended  to  sign  any  such 
contract. 

In  the  present  case,  the  first  reason  does  not  apply,  but  the  second 
reason  does  apply.  The  defendant  never  intended  to  sign  that  con- 
tract, or  any  such  contract.  He  never  intended  to  put  his  name  to 
any  instrument  that  then  was  or  thereafter  might  become  negotiable. 
He  was  deceived,  not  merely  as  to  the  legal  effect,  but  as  to  the  actual 
contents  of  the  instrument. 

We  are  not  aware  of  any  case  in  which  the  precise  question  now 
before  us  has  arisen  on  bills  of  exchange  or  promissory  notes,  or  been 
judicially  discussed.  In  the  case  of  Ingham  v.  Primrose,  and  the 
case  of  Nance  v.  Lary,'  both  cited  by  the  plaintiff,  the  facts  were  very 
different  from  those  of  the  case  before  us,  and  have  but  a  remote  bear- 
ing on  the  question.  But,  in  Putnam  v.  Sullivan,  an  American  case, 
reported  in  4  Mass.  45,  and  cited  in  Parsons  on  Bills  of  Exchange, 
vol.  i.  p.  Ill,  n.,  a  distinction  is  taken  by  Chief  Justice  Parsons  be- 
tween a  case  where  an  indorser  intended  to  indorse  such  a  note  as  he 
actually  indorsed,  being  induced  by  fraud  to  indorse  it,  and  a  case 
where  he  intended  to  indorse  a  different  note  and  for  a  different  pur- 
pose. And  the  court  intimated  an  opinion  that,  even  in  such  a  case  as 
that,  a  distinction  might  prevail  and  protect  the  indorsee. 

The  distinction  in  the  case  now  under  consideration  is  a  much 
plainer  one ;  for,  on  this  branch  of  the  rule,  we  are  to  assume  that  the 
indorser  never  intended  to  indorse  at  all,  but  to  sign  a  contract  of  an 
entirely  different  nature. 

P''or  these  reasons,  we  think  the  direction  of  the  Lord  Chief  Justice 
was  right. 

With  respect,  however,  to  the  second  branch  of  the  rule,  we  are  of 
opinion  that  the  case  should  undergo  further  investigation.  We  ab- 
stain from  giving  our  reasons  for  this  part  of  our  decision  only  lest 
they  should  prejudice  either  party  on  a  second  inquiry. 

The  rule,  therefore,  will  be  made  absolute  for  a  new  trial. 

Bule  absolute.^ 

1  5  Ala.  370. 

2  See  Detwiler  v.  Bish,  44  Ind.  70 ;  Gibbs  v.  Linaburg,  22  Mich.  479 ;  Anderson 
V.  Walter,  34  Mich.  113  ;  Brigga  «.  Ewart,  51  Mo.  245  ;  Martin  v.  Smylee,  55  Mo.  577 ; 
Whitney  v.  Snyder,  2  Lans.  477 ;  Fenton  v.  Robinson,  4  Hun,  252;  6  Th.  &  C.  427, 
s.  c. ;  DeCamp  v.  Hamma,  29  Oh.  St.  467  ;  Walker  v.  Ebert,  29  Wis.  194 ;  Kellogg 
V.  Steiner,  29  Wis.  626 ;  Butler  v.  Cams,  37  Wis.  61  ;  Griffiths  u.  Kellogg,  39  Wis. 
290,  in  which  cases  the  defendants,  having  been  guilty  of  no  negligence,  were  not 
liable  to  an  innocent  holder  for  value.  See  also  the  Illinois  decisions,  cited  supra, 
p.  416,  n.  2. 

Conf.  Leach  v.  Nichols,  55  111.  273 ;  Mead  v.  Munson,  60  111.  49 ;  Swannell  v. 
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HOGARTH   V.   LATHAM  &   Co. 

In  thb  Court  of  Appeal,  Febeuaet  1,  1878. 

[Reported  in  3  Queen's  Bench  Division^  643.] 

Action  on  two  bills  of  exchange  by  indorsee  against  acceptors. 

At  the  trial  before  Hawkins,  J.,  the  following  facts  were  proved. 
The  plaintiff  carried  on  the  business  of  provision  merchant  in  London 
in  partnership  with  Cotton,  under  the  name  of  Hogarth  &  Cotton. 
The  defendants  were  shipbrokers  at  Dover,  the  members  of  the  firm 
being  Forster  &  Latham.  Before  February,  1 876,  Cotton  borrowed 
of  the  plaintiff  on  his  private  account  sums  amounting  to  £3,000. 
Before  the  15th  of  February  the  plaintiff  pressed  Cotton  for  repay- 
ment of  the  loan,  and  Cotton  thereupon  promised  to  give  the  plain- 
tiff two  bills  of  exchange,  to  be  accepted  by  the  defendants,  which  he 
stated  he  should  very  shortly  receive,  and  further  stated,  in  answer  to 
the  plaintiff,  that  the  consideration  for  the  bills  was  for  coals  supplied 
for  the  use  of  the  steamship  Castalia;  the  plaintiff,  knowing  that  Cot- 
ton was  connected  with  the  steamship  company  that  owned  the  Castalia, 
accepted  this  explanation.  On  the  15th  of  February  Cotton  sent  the 
bills  sued  on  to  the  plaintiff  ;  they  purported  to  be  accepted  by  Latham 
&  Co. ;  the  bills  were  in  every  respect  perfect  except  the  drawer's 
name  was  blank.  The  body  of  the  bills  was  in  Cotton's  handwriting, 
they  were  at  three  months'  date,  and  were  drawn  "  pay  to  our  order  : " 
the  acceptance  was  in  Forster's  handwriting.  It  was  admitted  that  he 
had  no  actual  authority  to  accept  bills  in  the  name  of  the  firm. 
Cotton  stated  to  the  plaintiff  that  he  had  arranged  with  Latham  & 
Co.  that  the  bills  might  be  drawn  in  the  name  of  Hogarth  &  Cotton, 
in  order  that  the  plaintiff  might  the  more  readily  discount  them  with 
his  bankers.  In  May,  before  the  bills  became  due,  the  plaintiff  filled 
in  the  names  of  Hogarth  &  Cotton  as  drawers  and  indorsees,  and  his 
own  name  as  indorsee.  The  bills  fell  due  on  the  18th  of  May,  but 
were  not  presented  at  the  request  of  Cotton.  From  the  month  of 
May  to  July,  Cotton  paid  to  the  plaintiff  sums  of  money  from  time  to 
time  on  account  of  the  bills.  On  the  3rd  of  August  Cotton  absconded, 
and  a  few  days  later  Forster  also  disappeared.  It  was  admitted  that 
the  plaintiff  had  given  value  for  the  bills.  There  was  no  evidence  of 
a  general  usage  to  draw  bills  in  blank,  but  there  was  some  evidence 
that  in  mercantile  transactions  it  was  frequently  done,  and  that  it  was 
usual  not  to  fill  up  the  blank  until  the  bill  was  wanted  to  be  discounted 
or  presented. 


SECT.   IV.]  HOGARTH  V.  LATHAM  &  CO.  549 

The  jury  found  that  the  plaintiff,  when  he  received  the  bills  from 
Cotton,  took  them  bona  fide,  believing  them  to  be  perfectly  good  bills, 
but  afterwards,  and  at  the  time  he  filled  in  the  names  of  Hogarth  & 
Cotton,  suspected  that  there  was  something  wrong. 

The  learned  judge  directed  judgment  to  be  entered  for  the  defend- 
ant Latham. 

The  plaintiff  appealed. 

Jan.  31 ;  Feb.  1.     Cohen,  Q.  C,  and  H.  M.  Bray,  for  the  plaintiff. 

Mclntyre,  Q.  C,  and  Wheeler,  for  the  defendant,  Latham. 

The  arguments  are  sufficiently  stated  in  the  judgments  hereinafter 
set  forth  ;  the  following  cases  were  cited  :  Snaith  u.  Mingay  ;  ^  Cruchley 
V.  Clarance;^  Attwood  y.  Griffin.' 

Bramwell,  L.J.  I  think  that  the  judgment  must  be  affirmed. 
With  the  exception  of  Chemung  Canal  Bank  v.  Bradner '  and  a  case 
which  I  tried  at  the  last  Chester  assizes,  I  have  never  heard  of  an  ac- 
tion such  as  this.  The  facts  of  the  case  at  the  Chester  assizes  were 
almost  identical  with  the  present ;  there,  however,  the  firm  who  pur- 
ported to  accept  the  bill  were  really  indebted  to  the  person  to  whom 
it  was  sent,  and  if  the  bill  had  been  drawn  by  the  creditor  upon  the 
defendants  in  that  action  it  would  have  bound  them,  as  it  was  a  bill  for 
value,  and  the  partner  who  sent  it  would  have  had  authority  to  for- 
ward it ;  but  as  it  was  drawn  in  blank  and  sent  to  the  creditor  who 
handed  it  to  the  plaintiff  in  the  action,  who  filled  it  up,  not  with  the 
creditor's  name  but  with  his  own,  I  ruled  that  it  was  not  a  mercantile 
business  transaction  and  that  it  was  not  within  the  authority  of  the 
partner  to  bind  the  firm.  This  is  a  weaker  case,  because  as  it  must  be 
assumed,  no  debt  was  due  from  the  defendant's  firm  to  Cotton,  and  I 
am  of  opinion  that  it  was  not  a  mercantile  business  transaction  and 
was  not  within  the  presumable  authority  of  the  partner  Forster. 
Anybody  who  takes  such  an  instrument  as  this,  knowing  that  when  it 
was  accepted  the  bill  had  not  the  name  of  any  drawer  upon  it,  takes 
it  at  his  peril  and  must  show  that  in  fact  the  partner  who  did  not 
write  the  acceptance  authorized  the  attaching  of  the  partnership  name 
to  the  document  with  intent  that  it  should  be  filled  up  by  any  person 
who  got  it.  Mr.  Bray  has  told  us  that  we  shall  put  a  restriction  upon 
the  circulation  of  bills  of  exchange,  if  we  decide  against  the  plaintiff. 
I  think,  on  the  contrary,  that  we  shall  be  laying  down  a  good  rule, 
which  will  protect  honest  traders  against  the  acts  of  their  fraudulent 
partners.  Mr.  Bray  said  that  if  one  member  of  a  firm  drew  a  cheque 
on  a  bank  payable  to  A.  in  respect  of  a  debt  due  to  B.,  he  would  be 
exceeding  his  partnership  authority.     As  between  the  bank  and  the 

1  1  M.  &  S.  87.  2  2  M.  &  S.  90. 

»  R.  &  M.  425;  2  C.  &P.  36S.  <  44  New  York  Rep.  5  Hand.  680. 
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partners  he  would  not,  because  the  bank  could  not  tell  that  it  was  so. 
Then  Mr.  Bray  ingeniously  said,  supposing  the  holder  of  the  cheque 
brought  an  action,  could  not  he  maintain  it  although  the  partnership 
authority  had  been  exceeded  ?  As  to  that  I  should  like  to  take  time 
to  consider  the  point,  when  the  case  arises.  I  am  not  prepared  to  say 
that  if  A.  and  B.  owe  a  debt  to  C,  one  partner  without  the  authority 
of  the  other  has  any  right  to  make  the  cheque  payable  to  D.,  at  all 
events  without  something  to  show  that  it  has  been  given  in  satisfaction 
of  C.'s  debt.  I  should  not  like  to  lay  down  a  rule  upon  this  point.  I 
can  imagine  cases,  where  it  would  be  monstrous  to  hold  that  the  firm 
were  not  liable,  if  it  really  turned  out  that  there  was  a  debt  due  to  C, 
and  that  C.'s  debt  would  be  satisfied  on  payment  of  the  cheque.  I 
should  be  very  unwilling  to  hold  that  such  a  document  as  that  was 
not  within  the  partnership  authority,  and  I  should  be  very  unwilling 
to  hold  that  if  the  firm  of  A.  and  B.  owed  C.  a  sum  of  money,  and  a 
bill  was  accepted  in  blank  by  one  of  the  partners  and  sent  to  C,  and 
C.  put  his  name  in  as  the  drawer,  the  other  partner  was  not  bound, 
though  he  did  not  know  of  it  and  had  given  no  special  authority  for 
its  being  done.  But  it  would  be  a  perfectly  immaterial  question  if 
the  bill  passed  into  the  hands  of  a  bo)ia  fide  holder ;  in  that  case  the 
firm  would  be  liable.  If  it  remained  in  the  hands  of  the  drawer,  if 
the  debt  was  due  to  him,  it  would  matter  very  little  whether  he  could 
recover  on  the  bill  of  exchange,  because  the  debt  was  due  to  him.  I 
say  nothing  about  that,  but  in  this  case  in  point  of  fact  no  debt  was 
due  to  Cotton,  although  the  plaintiff  may  have  supposed  otherwise 
owing  to  Cotton's  statement.  A  bill  of  exchange  supposes  value,  and  is 
a  negotiable  instrument ;  but  I  am  not  at  all  sure  that  a  man  who  takes 
what  is  not  a  negotiable  instrument  has  a  right  to  presume  any  value,  or 
that  he  does  not  take  it  at  his  peril  if  there  is  no  value.  But  supposing 
that  the  plaintiff  had  a  right  to  assume  value  between  Cotton  and  the 
defendant's  firm,  yet  since  the  acceptance  was  in  the  handwriting  of 
one  partner  only,  I  am  of  opinion  that  he  had  not  as  against  the  other 
partner  and  as  matter  of  right  the  power  of  putting  in  his  name  as  the 
drawer,  he  not  being  the  creditor  ;  and  that  as  he  did  put  in  the  name 
of  his  firm  as  drawers,  he  must  show  that  the  partner  whose  writing  is 
not  on  the  bill  authorized  his  partner  to  put  that  document  into  circu- 
lation and  gave  authority  to  any  holder  to  put  in  his  name  as  drawer. 
I  am  of  opinion  that  there  was  no  evidence  of  partnership  authority 
here  —  certainly  none  in  point  of  law.  Evidence  was  given  that  it 
was  a  common  practice  for  persons  to  accept  bills  of  exchange  in  blank 
and  remit  them  to  their  creditors.  I  dare  say  it  may  sometimes  hap- 
pen that  a  tradesman  may  write  his  acceptance  across  a  piece  of  paper 
and  send  it  to  a  wholesale  dealer  for  the  amount  of  the  debt  that  is 
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due  to  him,  but  with  the  intention  that  the  creditor  shall  put  his  own 
name  and  not  anybody's  else;  and  with  very  great  respect  to  the 
judges  who  decided  the  case  of  Harvey  v.  Cane  ^  I  should  doubt  very 
much  whether  in  such  a  case  as  that  anybody  else  who  puts  his  name 
does  not  put  it  at  the  peril  of  having  to  show  that  the  acceptor  of  the 
bill  gave  him  authority  to  do  it.  It  is  one  thing  to  authorize  a  credi- 
tor to  put  his  name  into  a  bill,  and  it  is  another  thing  to  authorize  him 
to  insert  the  name  of  a  third  person.  I  cannot  help  referring  to  Awde 
V.  Dixon.^  Baron  Parke  there  says  (p.  872)  :  "  I  do  not  gainsay  the 
position  that  a  person  who  puts  his  name  to  a  blank  paper  impliedly 
authorizes  the  filling  of  it  up  to  the  amount  that  the  stamp  will 
cover.  Here  the  instrument  to  which  the  defendant's  name  is  attached 
is  delivered  to  his  brother  with  power  to  make  it  a  complete  instru- 
ment on  one  condition  only  —  that  is,  provided  Robinson  would  be  a 
joint  surety  with  him.  This,  therefore,  is  an  instance  of  a  limited  au- 
thority where,  in  case  of  a  refusal  by  Robinson  to  join,  there  is  a  coun- 
termand. Robinson  refused  to  join,  and  consequently  the  defendant's 
brother  had  no  authority  to  make  use  of  the  instrument.  A  party  who 
takes  such  an  incomplete  instrument  cannot  recover  upon  it,  unless 
the  person  from  whom  he  receives  it  had  a  real  authority  to  deal  with 
it.  There  was  no  such  authority  in  this  case,  and  unless  the  circum- 
stances show  that  the  defendant  conducted  himself  in  such  a  way  as  to 
lead  the  plaintiff  to  believe  that  the  defendant's'brother  had  authority, 
he  can  take  no  better  title  than  the  defendant's  brother  could  give.  The 
maxim  of  law  is  '  nemo  plus  juris  in  alium  transferre  potest  quam  ipse 
habet.'  It  is  a  fallacy  to  say  that  the  plaintiff  is  a  bona  fide  holder  of 
value,  he  has  taken  a  piece  of  blank  paper,  not  a  promissory  note.  He 
could  only  take  it  as  a  note  under  the  authority  of  the  defendant's 
brother  and  he  had  no  authority ;  consequently  the  instrument  is  void 
as  against  the  defendant."  This  reasoning  is  applicable  here,  and  to 
my  mind  there  is  no  reason  why  the  plaintiff  should  recover,  and  there 
are  reasons  why  he  should  not. 

It  was  said  by  Mr.  Cohen  that  this  was  a  negotiable  instrument 
even  before  the  holder's  name  was  put  into  it.  I  am  of  opinion  that 
it  was  not,  anfl  that  the  cases  do  not  show  that  it  was.  Harvey  v. 
Cane"  has  been  relied  upon,  but  that  case  wholly  differs  from  the 
present,  for  there  was  only  one  acceptor  who  himself  accepted  in 
blank.  There  are,  however,  some  cases  that  show  that  an  incomplete 
instrument  may  be  made  complete  by  a  person  to  whom  it  was  not 
orio'inally  handed,  not  on  the  ground  that  it  was  a  negotiable  instru- 
ment, but  on  the  ground  that  the  defendant,  when  he  parted  with  it, 

1  84  L.  T.  (n.  s.)  64.  «  6  Exch.  869.  =  34  L.  T.  (n.  s.)  64. 
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must  be  taken  to  have  given  authority  to  any  one  into  whose  hands  it 
might  come  to  fill  up  the  blank.  It  is  not,  therefore,  a  negotiable  in- 
strument, but  authority  has  been  given  to  every  bona  fide  holder  into 
whose  hands  it  may  come  to  make  it  a  perfect  instrument. 

But  the  answer  to  that  argument  is  that,  before  the  plaintiff  pur- 
ported to  exercise  the  supposed  authority,  he  knew,  not  indeed  that  it 
was  revoked,  but  that  it  never  existed.  A  presumable  authority  exists 
in  a  partner  of  a  trading  firm  to  bind  his  partner  by  an  acceptance. 
If  I  go  to  a  man  and  say,  "  There  is  no  such  autliority  between  me 
and  my  partner,"  he  may  draw  a  bill  of  exchange  upon  the  firm ;  but 
he  can  maintain  no  action  against  me  upon  it,  although  accepted  by 
my  partner.  The  result  follows  not  upon  the  ground  of  the  authority 
being  revoked,  but  upon  the  ground  of  his  knowing  that  the  presuma- 
ble authority  does  not  exist.  In  like  manner  the  plaintiff  before  he 
filled  up  this  instrument  knew  the  presumable  authority,  or  rather  pre- 
sumable power  in  the  partner  to  give  him  the  authority,  did  not  exist; 
and  therefore  he  knew  that  he  himself  had  no  authority. 

As  I  am  adverse  to  the  plaintiff  upon  the  point  which  I  have  men- 
tioned, it  is  unnecessary  to  consider  whether,  if  he  had  filled  the 
instrument  up  at  the  time  of  receiving  it,  he  might  have  made  it  a  bind- 
ing instrument,  and  he  would  have  had  a  right  to  suppose  that  Forster 
had  power  to  bind  the  defendant,  his  partner,  and  that  he  had  himself 
had  authority  to  fill  up  the  bill.  But  I  may  say  that  although  it  may 
seem  a  little  hard  upon  him  perhaps  that  he  should  be  worse  off  because 
he  did  at  a  later  period  that  which  he  might  have  done  at  an  earlier 
period,  yet  as  he  did  not  fill  in  the  bill  at  the  time  when  he  might  possi- 
bly have  supposed  he  had  authority  to  do  it,  he  could  not  fill  it  in  after 
he  had  received  information  which  aroused  his  suspicions. 

It  has  been  said  that  if  this  bill  got  into  the  hands  of  a  bona  fide 
holder,  that  is,  if  Hogarth  had  indorsed  it  to  a  bona  fide  holder,  the 
Jona ^(^e  holder  could  have  maintained  an  action.  I  am  inclined  to 
think  that  this  argument  is  right  for  this  reason  —  A  partner  in  such  a 
firm  as  this  has  power  to  accept  a  bill  of  exchange  ;  a  bona  fide  holder 
would  have  taken  what  upon  the  face  of  it  would  have  been  a  perfect 
bill  of  exchange,  and  the  defendant  could  not  say  to  him,  as  he  says 
here  to  the  plaintiff :  "  You  knew  as  a  fact  that  it  was  a  question 
whether  there  was  actual  authority  to  do  this,  and  not  a  presumable 
authority."  The  bo7ia  fide  holder  would  be  entitled  to  say,  "  I  have 
given  credit  to  the  partnership  signature  to  an  instrument  valid  upon 
the  face  ■;  f  it,  and  I  am  entitled  to  recover."  The  difference  between 
that  case  and  the  present  case  is  this,  that  there  the  holder  would  not 
have  had  the  notice  which  the  plaintiff  had  upon  this  occasion. 

I  think  that  the  judgment  was  right,  and  I  think  so  without  imput- 
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ing  any  fraud  to  the  plaintiff  in  this  matter.  To  some  extent  it  may 
be  a  hard  case  upon  him.  If  he  had  not  had  this  piece  of  paper  which 
he  thought  he  might  fill  up,  he  would  possihly  have  pressed  his  reme- 
dies against  Cotton  all  the  more ;  but  in  my  judgment  our  decision 
should  be  in  favor  of  the  defendant.^ 


BAXENDALE  v.  BENNETT. 
In  the  Court  of  Appeals,  July  2,  1878. 

[Reported  in  3  Queen's  Bench  Division,  525.] 

Action  commenced  on  the  10th  July,  1876,  on  a  bill  of  exchange, 
dated  the  11th  of  March,  1872,  for  £50,  drawn  by  W.  Cartwright  and 
accepted  by  the  defendant,  and  of  which  the  plaintiff  was  the  holder, 
and  for  interest.'' 

Beamwell,  L.  J.  I  am  of  opinion  that  this  judgment  cannot  be 
supported.      The  defendant  is  sued  on  a  bill  alleged  to  have  been 

1  Brett  and  Cotton,  L.  JJ.,  delivered  concurring  opinions.  Brett,  L.  J.,  said  ;  "  Even 
if  we  assume  all  the  cases  to  have  been  correctly  decided  and  to  bear  out  the  propo- 
sitions for  vphich  they  have  been  cited,  none  of  them  go  the  length  necessary  to  sup- 
port the  plaintiff's  intention,  for  even  if  I  have  to  agree  entirely  with  the  case  of 
Harvey  v.  Cane,  it  does  not  go  that  length.  Tliat  is  all  that  it  is  necessary  to  say 
now,  and  I  reserve  to  myself  the  power  of  considering  whether  or  not  that  case  was 
rightly  decided,  whenever  the  question  comes  before  us.  Even  Chemung  Canal 
Bank  v.  Bradner,'  does  not  go  this  length,  because  there  at  the  time  the  blanli  was 
filled  in  there  was  no  evidence  of  knowledge  tliat  there  was  no  authority  to  fill  in  the 
name.  It  seems  to  me  to  be  contrary  to  every  rule  of  law  as  to  principal  and  agent 
and  to  every  rule  of  mercantile  law,  to  suppose  that  this  plaintiff  had  the  right  to 
assume  that  Hogarth  &  Cotton  could  be  lawfully  made  the  drawers  of  the  bill. 
They  were  not  the  drawers  of  the  bill.  The  plaintiff  had  no  right  to  assume  that 
they  were,  and  therefore  he  cannot  rely  upon  the  drawing  of  the  bill. 

The  acceptance  of  the  bill  was  not  authorized  either  expressly  or  impliedly  by 
Latham.  It  was  not  an  acceptance  which  Forster  was  entitled  to  give  in  respect  of 
a  partnership  transaction,  for  there  was  none.  Therefore  neither  expressly  nor  im- 
pliedly did  Latham  authorize  Forster  to  write  this  acceptance. 

Then  comes  the  question  whether  the  plaintiff,  even  supposing  he  was  otherwise 
entitled  to  succeed,  had  a  riglit  to  assume,  contrary  to  the  fact,  that  this  acceptance 
was  authorized  by  Latham.  Now  until  a  custom  of  merchants  is  proved,  and  proved 
so  satisfactorily  that  the  court  may  afterwards  take  notice  of  it,  to  the  effect  that  it 
is  an  ordinary  transaction  for  one  partner  to  draft  an  acceptance  in  blank  and  to 
deliver  it,  so  that  any  person  who  takes  it  may  have  a  right  to  fill  up  the  drawer's 
name,  I  shall  agree  with  Lord  Justice  Bramwell  in  what  he  held  at  Chester,  that  an 
instrument  thus  drawn  is  invalid.  —  Ed. 

2  The  statement  of  facts  and  the  arguments  of  counsel  have  been  omitted,  being 
substantially  reproduced  in  the  opinion  of  the  court.  —  Ed. 

8  44  New  York  Rep.  (6  Hand)  680. 
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drawn  bj  W.  Cartwright  on  and  accepted  by  him.  In  very  truth  he 
never  accepted  such  a  bill ;  and  if  he  is  to  be  held  liable,  it  can  only 
be  on  the  ground  that  he  is  estopped  to  deny  that  he  did  so  accept 
such  a  bill.  Estoppels  are  odious,  and  the  doctrine  should  never  be 
applied  without  a  necessity  for  it.  It  never  can  be  applied  except  in 
cases  where  the  person  against  whom  it  is  used  has  so  conducted 
himself,  either  in  what  he  has  said  or  done,  or  failed  to  say  or  do,  that 
he  would,  unless  estopped,  be  saying  something  contrary  to  his  former 
conduct  in  what  he  had  said  or  done,  or  failed  to  say  or  do.  Is  that 
the  case  here  ?  Let  us  examine  the  facts.  The  defendant  drew  a  bill 
(or  what  would  be  a  bill  had  it  had  a  drawer's  name),  without  a  drawer's 
name,  addressed  to  himself,  and  then  wrote  what  was  in  terms  an 
acceptance  across  it.  In  this  condition,  it,  not  being  a  bill,  was  stolen 
from  him,  filled  up  with  a  drawer's  name,  and  transferred  to  the  plain- 
tiff, a  hmiafide  holder  for  value.  It  may  be  that  no  crime  was  com- 
mitted in  the  filling  in  of  the  drawer's  name,  for  the  thief  may  have 
taken  it  to  a  person  telling  him  it  was  given  by  the  defendant  to  the 
thief  with  authority  to  get  it  filled  in  with  a  drawer's  name  by  any 
person  he,  the  thief,  pleased.  This  may  have  been  believed  and  the 
drawer's  name  bona  fide  put  by  such  person.  I  do  not  say  such 
person  could  have  recovered  on  the  bill.  I  am  of  opinion  he  could 
not :  but  what  I  wish  to  point  out  is,  that  the  bill  might  be  made  a 
complete  instrument  without  the  commission  of  any  ci'ime  in  the 
completion.  But  a  crime  was  committed  in  this  case  by  the  stealing 
of  the  document,  and  withovit  that  crime  the  bill  could  not  have  been 
complete,  and  no  one  could  have  been  defrauded.  Why  is  not  the 
defendant  at  liberty  to  show  this  ?  Why  is  he  estopped?  What  has 
he  said  or  done  contrary  to  the  truth,  or  which  should  cause  any  one 
to  believe  the  truth  to  be  other  than  it  is  ?  Is  it  not  a  rule  that  every 
one  has  a  right  to  supi^ose  that  a  crime  will  not  be  committed,  and  to 
act  on  that  belief  ?  Where  is  the  limit  if  the  defendant  is  estopped 
here  ?  Suppose  he  had  signed  a  blank  check,  with  no  payee,  or  date, 
or  amount,  and  it  was  stolen,  would  he  be  liable  or  accountable,  not 
merely  to  his  banker  the  drawee,  but  to  a  holder  ?  If  so,  suppose 
there  was  no  stamp  law,  and  a  man  simply  wrote  his  name,  and  the 
paper  was  stolen  from  him,  and  somebody  put  a  form  of  a  check  or 
bill  to  the  signature,  would  the  signer  be  liable  ?  I  cannot  think  so. 
But  what  about  the  authorities?  It  must  be  admitted  that  the  cases 
of  Young  V.  Grote  and  Ingham  v.  Primrose  go  a  long  way  to  justify 
this  judgment ;  but  in  all  those  cases,  and  in  all  the  others  where  the 
alleged  maker  or  acceptor  has  been  held  liable,  he  has  voluntarily 
parted  with  the  instrument ;  it  has  not  been  got  fi'om  hiru  by  the  com- 
mission of  a  crime.     This,  undoubtedly,  is  a  distinction,  and  a  real 
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distinction.  The  defendant  here  has  not  voluntarily  put  into  any 
one's  hands  the  means,  or  part  of  the  means,  for  committing  a  crime. 

But  it  is  said  that  he  has  done  so  through  negligence.  I  confess  I 
think  he  has  been  negligent ;  that  is  to  say,  I  think  if  he  had  had  this 
paper  from  a  third  person,  as  a  bailee  bound  to  keep  it  with  ordinary 
care,  he  would  not  have  done  so.  But  then  this  negligence  is  not  the 
proximate  or  effective  cause  of  the  fraud.  A  crime  was  necessary  for 
its  completion.  Then  the  Bank  of  Ireland  v.  Evans'  Trustees,^  shows 
under  such  circumstances  there  is  no  estoppel.  It  is  true  that  was  not 
the  case  of  a  negotiable  instrument ;  but  those  who  complained  of  the 
negligence  were  the  parties  immediately  affected  by  the  forged  instru- 
ment. 

Bebtt,  L.  J.  In  this  case  I  agree  with  the  conclusion  at  which  my 
Brother  Bramwell  has  arrived,  but  not  with  his  reasons.  The  defend- 
ant signed  a  blank  acceptance  and  gave  it  to  a  person  who  wanted 
money  that  he  might  get  it  discounted ;  that  person  sent  the  blank 
acceptance  back  to  the  defendant,  who  put  it  into  a  drawer  in  his 
room;  the  room  was  not  a  place  of  general  resort,  and  the  drawer 
into  which  the  acceptance  was  put  was  left  unlocked  ;  somebody,  not 
a  servant  of  the  defendant,  stole  it,  and  it  was  filled  up  by  a  different 
person  from  him  to  whom  the  acceptance  was  originally  given  and 
who  had  returned  it.  On  these  facts,  Lopes,  J.,  held  that  the  de- 
fendant had  been  guilty  of  negligence,  and  was  therefore  liable  on  the 
bill  to  the  plaintiff. 

Bramwell,  L.  J.,  says  that  the  defendant  is  not  liable,  because  if  he 
be  guilty  of  negligence,  the  negligence  is  not  the  proximate  or  effec- 
tive cause  of  the  fraud.  It  seems  to  me  that  the  defendant  never 
authorized  the  bill  to  be  filled  in  with  a  drawer's  name,  and  he  cannot 
be  sued  on  it.  I  do  not  think  it  right  to  say  that  the  defendant  was 
negligent.  Tlie  law  as  to  the  liability  of  a  person  who  accepts  a  bill 
in  blank,  is  that  he  gives  an  apparent  authority  to  the  person  to  whom 
he  issues  it  to  fill  it  up  to  the  amount  that  the  stamp  will  cover ;  he 
does  not  strictly  authorize  him,  but  enables  him  to  fill  it  up  to  a 
greater  amount  than  was  intended.  Where  a  man  has  signed  a  blank 
acceptance,  and  has  issued  it,  and  has  authorized  the  holder  to  fill  it 
up,  he  is  liable  on  the  bill,  whatever  the  amount  may  be,  though  he 
has  given  secret  instructions  to  the  holder  as  to  the  amount  for  which 
he  shall  fill  it  up  ;  he  h.TS  enabled  his  agent  to  deceive  an  innocent 
party,  and  he  is  liable.  Sometimes  it  is  said  that  the  acceptor  of  such 
a  bill  is  liable  because  bills  of  exchange  are  negotiable  instruments, 
current  in  like  manner  as  if  they  were  gold   or    bank   notes;  but 

1  5  H.  L.  Cae.  389. 
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■whether  the  acceptor  of  a  bank  bill  is  liable  on  it  depends  upon  his 
having  issued  the  acceptance  intending  it  to  be  used.  No  case  has 
been  decided  where  the  acceptor  has  been  held  liable  if  the  instru- 
ment has  not  been  delivered  by  the  acceptor  to  another  person. 

In  this  case,  it  is  true  that  the  defendant,  after  writing  his  name 
across  the  stamped  paper,  sent  it  to  another  person  to  be  used.  When 
he  sent  it  to  that  person,  if  he  had  filled  it  in  to  any  amount  that  the 
stamp  would  cover  the  defendant  would  be  liable,  because  he  sent  it 
with  the  intention  that  it  should  be  acted  upon  ;  but  it  was  sent  back 
to  the  defendant,  and  he  was  then  in  the  same  condition  as  if  he  had 
never  issued  the  acceptance.  The  case  is  this  :  the  defendant  accepts 
a  bill  and  puts  it  into  his  drawer,  it  is  as  if  he  had  never  issued  it  with 
the  intention  that  it  should  be  filled  up  ;  it  is  as  if  after  having  accepted 
the  bill  he  had  left  it  in  his  room  for  a  moment  and  a  thief  came  in 
and  stole  it.  He  has  never  intended  that  the  bill  should  be  filled  up 
by  anybody,  and  no  person  was  his  agent  to  fill  it  up. 

Then  it  has  been  said  that  the  defendant  is  liable  because  he  has 
been  negligent;  but  was  the  defendant  negligent?  As  observed  by 
Blackburn,  J.,  in  Swan  v.  North  British  Australasian  Company,^  there 
must  be  the  neglect  of  some  duty  owing  to  some  person — here  how 
can  the  defendant  be  negligent  who  owes  no  duty  to  anybody  — 
against  whom  was  the  defendant  negligent,  and  to  whom  did  he  owe 
a  duty  ?  He  put  the  bill  into  a  drawer  in  his  own  room  ;  to  say  that 
was  a  want  of  due  care  is  impossible  ;  it  was  not  negligence  for  two 
reasons ;  first,  he  did  not  owe  any  duty  to  any  one,  and,  secondly,  he 
did  not  act  otherwise  than  in  a  way  which  an  ordinary  careful  man 
would  act. 

As  to  the  authorities  that  have  been  cited  :  in  Schultz  v.  Astley,^ 
the  blank  acceptance  had  been  filled  up  by  a  stranger  and  a  fraud  had 
been  committed  ;  nevertheless,  the  acceptor  was  held  to  be  liable. 
There,  however,  the  acceptance  had  been  issued,  and  it  was  intended 
that  it  should  be  filled  up  by  some  one ;  but  Crompton,  J.,  in  Stoessi- 
ger  V.  South-Eastern  Railway  Co.'  said  that  case  had  gone  to  the 
utmost  extent  of  the  law.  I  do  not  think  that  the  doctrine  there  laid 
down  ought  to  be  extended.  In  Ingham  v.  Primrose,  the  acceptor  of 
a  bill  of  exchange,  with  the  intention  of  cancelling  it,  tore  it  into  two 
pieces  and  threw  them  into  the  street ;  they  were  picked  up  by  the 
indorser,  joined  together,  and  the  bill  was  put  into  circulation.  The 
acceptor  was  held  liable,  because,  said  the  court,  although  he  did  intend 
to  cancel  it,  yet  he  did  not  cancel  it.  It  seems  to  me  to  be  difficult  to 
support  that  case,  and  the  correct  mode  of  dealing  with  it  is  to  say 

1  2  H.  &  C.  175.  2  4  Bing.  N.  C.  544.  «  3  E.  &  B.  at  p.  556. 
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we  do  not  agree  with  it.  In  Young  v.  Grote,  Young  left  a  blank 
check  with  his  wife,  and  in  filling  up  the  check  for  fifty  pounds  the 
word  fifty  was  written  in  the  middle  of  the  line,  ample  space  being 
left  for  the  insertion  of  other  words.  By  a  forgery,  before  the  word 
fifty,  the  words  "  three  hundred  and  "  were  inserted.  Notwithstand- 
ing the  forgery,  the  court  held  Young  liable.  It  is  said  that  the  case 
may  be  upheld  on  the  ground  that  Young  owed  a  duty  to  his  own 
bankers,  and  that  he  was  guilty  of  negligence  in  not  drawing  his 
checks  on  them  with  ordinary  care,  but  that  case  does  not  govern  the 
present,  it  only  applies  to  cases  between  bankers  and  mere  customers. 
In  Bank  of  Ireland  v.  Evans'  Charity  Trustees,^  Parke,  B.,  in  deliver- 
ing the  opinion  of  the  judges  in  the  House  of  Lords  remarks,  with 
reference  to  Young  v.  Grote  :  "  In  that  case  it  was  held  to  have  been 
the  fault  of  the  drawer  of  the  check  that  he  misled  the  banker  on 
whom  it  was  drawn  by  want  of  proper  caution  in  the  mode  of  drawing 
the  check,  which  admitted  of  easy  interpolation,  and  consequently 
that  the  drawer,  having  thus  forced  the  banker  to  pay  the  forged 
check,  by  his  own  neglect  in  the  mode  of  drawing  the  check  itself, 
could  not  complain  of  that  payment."  He  then  gives  instances  in 
which  a  person  would  not  be  liable  and  which  govern  the  present 
case.  "  If  a  man  should  lose  his  check-book  or  neglect  to  lock  his 
desk  in  which  it  is  kept,  and  a  servant  or  stranger  should  take  it,  it  is 
impossible,  in  our  opinion,  to  contend  that  a  banker  paying  his  forged 
check  would  be  enabled  to  charge  his  customer  with  that  payment. 
Would  it  be  contended  that,  if  he  kept  his  goods  so  negligently  that 
a  servant  took  them  and  sold  them,  he  must  be  considered  as  having 
concurred  in  the  sale  and  so  be  disentitled  to  sue  for  their  conversion 
on  a  demand  and  refusal  ?  "  Lord  Cran worth,  speaking  of  Young  v. 
Grote,  says  that  case  went  upon  the  ground,  whether  correctly  arrived 
at  in  point  of  fact  is  immaterial,  that  in  order  to  make  negligence  a 
good  answer  there  must  be  something  that  amounts  to  an  estoppel  or 
ratification  — "  that  the  plaintiff  was  estopped  from  saying  that  he 
did  not  sign  the  check,"  and  then  he  says  the  doctrine  of  ratification 
is  well  illustrated  by  Coles  v.  Bank  of  England.''  I  think  the  obser- 
vations made  by  the  Lords  in  the  case  of  Bank  of  Ireland  v.  Evans' 
Charity  Trustees,^  have  shaken  Young  v.  Grote  and  Coles  y.  Bank  of 
England,''  as  authorities.  In  the  present  case,  I  think  there  was  no 
estoppel,  no  ratification,  and  no  negligence,  and  that  the  defendant  is 
entitled  to  our  judgment. 

Baggallat,  L.  J.,  concurred  that  the  judgment  ought  to  be  entered 
for  the  defendant.  Judgment  for  the  defendant. 

1  6  H.  L.  Cas.  389.  2  lo  A.  &  E.  437.  s  5  h.  L  Cas.  389. 
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WILSON  AND  FRASER  v.  NISBET   of   Craigbntinnt. 
In  the  CoiTET  OF  Session,  Scotland,  Fbbeuaey  24,  1736. 

[Reported  in  Monson,   1509.] 

A  BILL  was  alleged  to  have  been  elicited,  without  any  onerous  cause, 
by  the  drawer,  after  having  intoxicated  the  acceptor  with  liquor,  so  that 
he  was  insensible,  and  incapable  of  knowing  what  he  was  doing.  This 
defence  was  not  sustained  against  an  onerous  indorsee ;  although  it 
was  pleaded  that  force  and  fear,  and  such  like  real  exceptions,  are  sus- 
tained against  onerous  indorsees.  The  answer  was,  that  drunkenness 
is  but  a  temporary  incapacity,  which  ought  not  to  be  regarded,  espe- 
cially as  it  was  the  acceptor's  own  fault.^ 

1  Northam  v.  La  Touche,  4  C.  &  P.  140,  145  (semble) ;  State  Bank  u.  McCoy,  69 
Pa.  204,  accord. 

See  Miller  v.  Finley,  26  Mich.  249. 

In  Matthews  v.  Baxter,  L.  R.  8  Ex.  132,  the  contract  of  a  man  too  drunk  to  know 
what  he  was  about  was  so  far  assimilated  to  the  contract  of  an  infant  as  to  he  held 
capable  of  ratification  after  he  became  sober.  It  seems  clear,  however,  that  in  this 
case,  as  well  as  in  the  principal  case,  the  courts  lost  sight  of  a  fundamental  distinc- 
tion between  express  or  actual  contracts,  and  implied  or  quasi  contracts.  This  dis- 
tinction was  very  clearly  stated  by  Pollock,  C.  B.,  in  Gore  v.  Gibson,  13  M.  &  W. 
623,  625.  "  With  regard,  however,  to  contracts  which  it  is  sought  to  avoid  on  the 
ground  of  intoxication,  there  is  a  distinction  between  '  express  '  and  '  implied ' 
contracts.  Where  the  right  of  action  is  grounded  upon  a  specific  distinct  contract, 
requiring  the  assent  of  both  parties,  and  one  of  them  is  incapable  of  assenting,  in 
such  a  case  there  can  be  no  binding  contract;  but  in  many  cases  the  law  does  not 
require  an  actual  agreement  between  the  parties,  but  implies  a  contract  from  the 
circumstances  ;  in  fact,  the  law  itself  makes  the  contract  for  the  parties.  Thus,  in 
actions  for  money  had  and  received  to  the  plaintiff's  use,  or  money  paid  by  him  to 
the  defendant's  use,  the  action  may  lie  against  the  defendant,  even  though  he  may 
have  protested  against  such  a  contract.  So,  a  tradesman  who  supplies  a  drunken 
man  with  necessaries  may  recover  the  price  of  them  if  the  party  keeps  them  when  he 
becomes  sober,  although  a  count  for  goods  bargained  and  sold  would  fail.  In  this 
case,  the  defendant  is  still  liable  for  the  consideration  for  his  indorsement,  although 
the  indorsement  itself  can  give  the  plaintiff  no  title." 

See  also,  as  opposed  to  Matthews  v.  Baxter,  supra,  Berkley  v.  Cannon,  4  Rich.  136. 

In  some  jurisdictions,  the  contracts  of  habitual  drunkards,  although  made  during 
a  sober  interval,  are  declared  void  by  statute.  See  McCrillis  v.  Bartlett,  8  N.  H.  569  ; 
Wadsworth  v.  Sharpsteen,  4  Seld.  388;  Clark  v.  Caldwell,  6  Watts,  130.  —  Ed. 
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ALEXANDER   PAGAN  and  JAMES^  HUNTER   v.  ALEX- 
ANDER WYLIE. 

In  the  Court  of  Session,  Scotland,  June  19, 1793. 

[Reported  in  Morison,  1660.] 

A  HOLOGRAPH  Mil  drawn  by  John  March,  after  being  accepted  by 
James  Hunter,  and  indorsed  by  Alexander  Pagan,  was  put  into  the 
hands  of  the  drawer,  in  order  to  raise  money  on  it,  who,  there  was 
reason  to  believe,  taking  advantage  of  a  blank  in  the  body  of  the  bill, 
fraudulently  altered  its  amount  from  eight  to  eighty-four  pounds 
sterling,  by  adding  the  letter  "  y  "  to  the  end  of  the  word  "  eight,"  and 
the  word  "  four  "  immediately  after  it. 

The  part  thus  added  had  rather  a  crowded  appearance,  and  seemed 
to  be  written  with  different  ink,  but  in  the  same  hand  with  the  rest 
of  the  bill. 

After  this  operation,  March  discounted  the  bill  for  its  full  value 
with  Alexander  Wylie,  agent  at  Dumfries  for  the  Paisley  Union 
Bank. 

Before  the  bill  became  due,  March  had  fled  the  country. 

Wylie  having  charged  Hunter  and  Pagan  for  payment  of  the  £84, 
they  obtained  a  suspension,  and  the  Lord  Ordinary  afterwards  re- 
ported the  cause,  on  informations. 

The  arguments  of  the  bar  were  in  a  great  measure  confined  to  the 
special  circumstances  of  the  case.  In  particular,  the  charger  endeav- 
ored to  establish  that  Hunter  and  Pagan  had  been  in  the  practice  of 
intrusting  March  with  bills,  blank  in  the  sum,  leaving  him  to  fill  it  up 
as  occasion  should  require  ;  and  from  that,  and  a  variety  of  other 
specialties,  he  contended  that  they  were  liable  for  the  full  sum  for 
which  he  had  bona  fide  discounted  it. 

The  suspenders  endeavored  to  obviate  the  conclusions  drawn  from 
these  facts,  and  at  the  same  time  to  assimilate  the  fraudulent  inter- 
polation to  the  case  of  forgery  or  vitiation  ;  and  thence  they  argued  : 
1.  That  the  alteration  being  a  vitium  reale,  the  bill  could  not  be  sus- 
tained as  a  document  of  debt ;  2.  That,  as  the  alteration  was  visible, 
Wylie  was  equally  negligent  in  not  discovering  it,  as  they  were  in 
putting  their  names  to  a  bill  with  a  blank  in  gremio  /  and  that  there- 
fore both  parties  being  in  pari  casu,  where  the  loss  had  fallen,  there 
it  must  remain. 

The  court,  waiving  the  specialties  which  occurred  in  the  cause,  want 
upon  the  following  grounds.    Where  a  blank  is  left  in  a  bill,  suffi- 
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cient  to  admit  the  insertion  of  part  of  one  word  and  the  -whole  of 
another,  as  in  the  present  case,  any  person  who  puts  his  name  upon  it, 
whether  as  drawer,  acceptor,  or  indorser,  and  trusts  it  in  the  hands  of 
another,  and  particularly  of  the  person  by  whom  it  was  written,  in 
order  to  its  being  passed  by  him  into  the  circle,  must  be  liable  for  the 
consequences,  in  the  same  manner  as  if  it  had  been  left  blank  in  the 
sum  altogether,  it  being  nearly  the  same  thing,  whether  the  blank  be 
total  or  partial.  And  although,  upon  a  narrow  inspection,  a  small 
crowding  of  the  letters,  and  some  little  difference  in  the  color  of  the 
ink,  might  have  been  perceived,  both  were  too  trifling  to  put  the  dis- 
counter on  his  guard  :  even  if  he  had  hesitated,  and  made  inquiry  into 
these  circumstances,  he  might  have  been  told,  without  putting  him 
in  mala  fide,  that  there  had  been  originally  a  blank  left,  in  order  to 
be  filled  up  with  the  sum  which  might  be  wanted.  The  circumstance 
of  leaving  a  blank  must  be  held  as  a  tacit  mandate  from  the  parties 
whose  names  were  upon  the  bill,  intrusting  the  holder  with  the  power 
of  filling  it  up ;  and  therefore  the  present  case  differs  widely  from  a 
forgery  or  vitiation,  for  there  one  writing  is  converted  into  another, 
without  the  consent  of  the  parties,  either  express  or  implied. 
The  Lords  unanimously  "  repelled  the  reasons  of  suspension."  ^ 

1  Graham  v.  Gillespie  (Court  of  Session),  Jan.  27,  1795  ;  Yocum  v.  Smith,  63  111. 
S21 ;  Blakey  v.  Johnson,  13  Bush,  197  ;  Isnard  v.  Torres,  10  La.  An.  103 ;  Redlich  v. 
Doll,  54  N.  Y.  284,  239  {semhle) ;  Garrard  v.  Haddan,  67  Pa.  82,  accord. 

Knoxville  Bank  v.  Clark,  9  C.  L.  J.  29  (Iowa,  June,  1879) ;  Bradley  v.  Mann, 
37  Mich.  1 ;  Greenfield  Bank  u.  Stowell,  123  Mass.  196 ;  WorraU  v.  Gheen,  89  Pa. 
888  (explained  in  Garrard  v.  Haddan,  supra),  contra. 

See  also  Hanbury  v.  Lovett,  18  L.  T.  Rep.  366 ;  Soci^t^  G^n^rale  v.  Metropolitan 
Bank,  27  L.  T.  Rep.  849 ;  21  W.  R.  835,  s.  c. ;  Wade  o.  Withington,  1  AU.  561 ; 
Goodman  v.  Eastman,  4  N.  H.  555.  —  Ed 
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MOSES  F.  PEASLEE  v.  JOHIST  D.  ROBBINS. 

Ik  the  Supeemb  Judiciai,  Cottet,  Massachusetts,  Octobee 
Teem,  1841. 

[Reported  in  3  Melcalf,  164.] 

Assumpsit  on  a  promissory  note  made  by  the  defendant  to  Benja- 
min Parker  or  order,  and  by  him  indorsed  in  blank. 

At  the  trial  in  the  Court  of  Common  Pleas,  before  Strong,  J.,  the 
defendant  introduced  evidence  tending  to  prove  that  Parker,  when  he 
indorsed  the  note,  had  not  sufficient  mental  capacity  to  make  a  valid 
transfer  thereof.  Evidence  was  given  as  to  his  incapacity  at  the  time 
when  the  note  was  made  to  him,  as  well  as  after,  and  tended  to  prove 
that  he  was  not  competent  to  make  a  contract,  either  at  that  time  or 
since.  The  plaintiff  objected  to  the  introduction  of  evidence  as  to 
Parker's  incompetency  to  contract  when  he  received  the  note ;  but 
the  objection  was  overruled. 

The  defendant  gave  evidence  that  Parker  was  put  under  guardian- 
ship, as  an  insane  person,  on  the  20th  of  November,  1838,  and  also 
evidence  tending  to  show  that  the  note  was  indorsed  by  him  after  that 
time.  A  witness  testified  that  the  plaintiff  told  him,  about  the  1st  of 
March,  1840,  that  he  purchased  the  note  about  three  months  before; 
and  the  jury  wfere  instructed  that  this  testimony,  if  believed  by  them, 
raised  a  presumption  that  the  plaintiff  purchased  the  note  immediately 
of  Parker,  but  that  such  presumption  might  be  controlled  by  the  other 
evidence  in  the  case. 

The  jury  found  a  verdict  for  the  defendant ;  and  the  plaintiff  alleged 
exceptions  to  the  ruling  and  instructions  of  the  judge. 

Xi.  Williams  and  G.  Parker,  for  the  plaintiff. 

Farley,  for  the  defendant. 

Wilde,  J.  It  is  quite  clear,  we  think,  that  the  evidence,  to  which 
the  defendant  objected  at  the  trial  in  the  court  below,  was  material  to 
the  issue  and  rightly  admitted,  and  that  the  instructions  to  the  jury 
were  correct. 

The  plaintiff  is  bound  to  show  a  legal  transfer  of  the  note,  by  proof 
of  the  handwriting  of  the  indorser  ;  and  it  follows,  as  a  necessary  con- 
sequence, that  the  defendant  must  be  allowed  to  impeach  the  plaintiff's 
title  to  the  note,  by  showing  that  the  indorsement  was  void.  Evidence, 
therefore,  of  the  indorser's  mental  incapacity  to  make  a  valid  contract 
at  the  time  he  indorsed  the  note,  was  material  evidence  ;  and  not  the 
less  material  because  the  same  incapacity  existed  when  the  notr  was 
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signed.  All  the  evidence  of  the  indorser's  incapacity,  before  and  after 
the  indorsement,  was  properly  submitted  to  the  jury,  to  enable  them 
to  decide  correctly  on  the  question  of  his  incapacity  at  the  time  of  the 
indorsement. 

Then,  as  to  the  instructions  to  the  jury,  it  is  objected  that  there  was 
no  evidence  authorizing  the  presumption  that  the  plaintiff  purchased 
the  note  immediately  of  Parker,  the  note  being  indorsed  in  blank. 
But  the  plaintiff  could  not  maintain  his  action  without  filling  up  the 
bLank  with  an  order  making  the  note  payable  to  himself;  and,  if  he 
declared  on  the  note,  he  must  have  averred  that  Parker  ordered  it  to 
be  paid  accordingly.  There  was,  thereiore,  prima  facie  evidence  that 
the  note  was  so  transferred.  If  it  were  material,  the  defendant  [plain- 
tiff ?]  might  have  disproved  the  fact  by  calling  the  person  of  whom  he 
purchased  the  note  as  a  witness  ;  and  so  it  was  held  by  the  court  at  the 
trial,  the  jury  having  been  instructed  that  the  presumptive  evidence  of 
the  transfer  was  not  conclusive.  Exceptions  overruled} 


JOHN  HORTSMAN,  Plaintiff  in  Erroe,  v.  JOHN  HENSHAW, 
WILLIAM  WARD,  and  JOSEPH  W.  WARD,  Mbechants 
AND  Copartners,  doing  Business  under  the  Firm  and  Style 
OF  Henshaw,  Ward,  &  Co.,  Defendants  in  Error. 

In  the  Supreme  Court,  United  States,  December  Term,  1850. 

[Reported  in  18  Curtis,  590 ;  11  Howard,  177.] 

Error  to  the  Circuit  Court  of  the  United  States  for  the  district  of 
Massachusetts.     The  case  is  stated  in  the  opinion  of  the  court. 

Fletcher  Webster^  for  the  plaintiff. 

Edward  Curtis  and  Whiting,  contra. 

Taney,  C.  J.,  delivered  the  opinion  of  the  court. 

The  m.aterial  facts  in  this  case  may  be  stated  in  a  few  words. 

Fiske  &  Bradford,  a  mercantile  firm  in  Boston,  drew  their  bill  of 
exchange  upon  Hortsman,  of  London,  payable  at  sixty  days'  sight  to 
the  order  of  Fiske  &  Briggs,  for  six  hundred  and  forty-two  pounds 
sterling.  The  drawers,  or  one  of  them,  placed  the  bill  in  the  hands  of 
a  broker,  with  the  names  of  the  payees  indorsed  upon  it,  to  be  nego- 
tiated ;  and  it  was  sold  to  the  defendants  in  error  bona  fide  and  for 
full  value.     They  transmitted  it  to  their  correspomient  in  London,  and, 

1  Hannahs  v.  Sheldon,  20  Mich.  278;  Burke  v.  Allen,  29  N.  H.  106,  accord. 
Carrier  v.  Sears,  4  All.  336,  contra.     See  Alcock  v.  Alcock,  3  M.  &  G.  268.  —Ed. 
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upon  presentation,  it  was  accepted  by  the  drawee,  and  duly  paid  at 
maturity.  The  payees  and  indorsees  all  resided  in  Boston,  where  the 
bill  was  drawn  and  negotiated. 

It  turned  out  that  the  indorsement  of  the  payees  was  forged,  — by 
whom,  does  not  appear ;  and  a  few  months  after  the  bill  was  paid,  the 
drawers  failed,  and  became  insolvent.  The  drawee,  having  discovered 
the  forgery,  brought  this  action  against  the  defendants  in  error  to  re- 
cover back  the  money  he  had  paid  them. 

The  precise  question  which  this  case  presents  does  not  appear  to 
have  arisen  in  the  English  courts ;  nor  in  any  of  the  courts  of  this 
country,  with  the  exception  of  a  single  case,  to  which  we  shall  here- 
after more  particularly  refer.  But  the  established  principles  of  com- 
mercial law  in  relation  to  bills  of  exchange  leave  no  difficulty  in 
deciding  the  question. 

The  general  rule  undoubtedly  is  that  the  drawee,  by  accepting  the 
bill,  admits  the  handwriting  of  the  drawer,  but  not  of  the  indorsers. 
And  the  holder  is  bound  to  know  that  the  previous  indorsements, 
including  that  of  the  payee,  are  in  the  handwriting  of  the  parties 
whose  names  appear  upon  the  bill,  or  were  duly  authorized  by  them. 
And,  if  it  should  appear  that  one  of  them  is  forged,  he  cannot  recover 
against  the  acceptor,  although  the  forged  name  was  on  the  bill  at  the 
time  of  the  acceptance.  And  if  he  has  received  the  money  from  the 
acceptor,  and  the  forgery  is  afterwards  discovered,  he  will  be  compelled 
to  repay  it. 

The  reason  of  the  rule  is  obvious.  A  forged  indorsement  cannot 
transfer  any  interest  in  the  bill,  and  the  holder  therefore  has  no  right 
to  demand  the  money.  If  the  bill  is  dishonored  by  the  drawee,  the 
drawer  is  not  responsible.  And,  if  the  drawee  pays  it  to  a  person  not 
authorized  to  receive  the  money,  he  cannot  claim  credit  for  it  in  his 
account  with  the  drawer. 

But  in  this  case  the  bill  was  put  in  circulation  by  the  drawers,  with 
the  names  of  the  payees  indorsed  upon  it.  And  by  doing  so  they  must 
be  understood  as  affirming  that  the  indorsement  is  in  the  handwriting 
of  the  payees,  or  written  by  their  authority.  And,  if  the  drawee  had 
dishonored  the  bill,  the  indorser  would  undoubtedly  have  been  entitled 
to  recover  from  the  drawer.  The  drawers  must  be  equally  liable  to 
the  acceptor,  who  paid  the  bill.  For,  having  admitted  the  handwriting 
of  the  payees,  and  precluded  themselves  from  disputing  it,  the  bill  was 
paid  by  the  acceptor  to  the  persons  authorized  to  receive  the  money, 
according  to  the  drawer's  own  order. 

Now,  the  acceptor  of  a  bill  is  presumed  to  accept  upon  funds  of  the ' 
drawer  m  his  hands,  and  he  is  precluded  by  his  acceptance  from  aver- 
ring the  contrary  in  a  suit  brought  against  him  by  the  liolder.     The 
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rights  of  the  parties  are  therefore  to  be  determined  as  if  this  bill  was 
paid  by  Hortsman  out  of  the  money  of  Fiske  &  Bradford  in  his  hands. 
And,  as  Fiske  &  Bradford  were  liable  to  the  defendants  in  error,  they 
are  entitled  to  retain  the  money  they  have  thus  received. 

"We  take  the  rule  to  be  this  :  Whenever  the  drawer  is  liable  to  the 
holder,  the  acceptor  is  entitled  to  a  credit  if  he  pays  the  money ;  and 
he  is  bound  to  pay  upon  his  acceptance,  when  the  payment  will  entitle 
him  to  a  credit  in  his  account  with  the  drawer.  And  if  he  accepts 
without  funds,  upon  the  credit  of  the  drawer,  he  must  look  to  him  for 
indemnity,  and  cannot  upon  that  ground  defend  himself  against  nbona 
fide  indorsee.  The  insolvency  of  the  drawer  can  make  no  difference 
in  the  rights  and  legal  liabilities  of  the  parties. 

The  English  cases  most  analogous  to  this  are  those  in  which  the 
names  of  the  drawers  or  payees  were  fictitious,  and  the  indorsement 
written  by  the  maker  of  the  bill.  And  in  such  cases  it  has  been  held 
that  the  acceptor  is  liable,  although,  as  the  payees  were  fictitious  per- 
sons, their  handwriting  of  course  could  not  be  proved  by  the  holder. 
Cooper  V.  Meyer.  The  American  case  to  which  we  referred  is  that  of 
Meacher  v.  Fort.'  The  same  question  now  before  the  court  arose  in 
that  case,  and  was  decided  in  conformity  with  this  opinion. 

Another  question  was  raised  in  the  argument  upon  the  sufficiency 
of  the  notice ;  and  it  was  insisted  by  the  counsel  for  the  defendants 
that,  if  they  could  have  been  made  liable  to  this  action  by  the  plain- 
tiff, they  have  been  discharged  by  his  laches  in  ascertaining  the  forgery 
and  giving  them  notice  of  it. 

But  it  is  not  necessary  to  examine  this  question,  as  the  point  already 
decided  decides  the  case. 

The  judgment  of  the  Circuit  Court  is  affirmed,  with  costs.' 


LENNIG  V.  RALSTOlSr. 
In  the  Supreme  Court,  Pennsylvania,  1854. 

[Reported  in  23  Pennsylvania  Reports,  137.] 

Eeeor  to  the  District  Court,  Philadelphia. 

This  was  an  action  in  the  name  of  Frederick  Lennig  v.  A.  G.  Ral- 
ston and   others   trading  as  A.  G.  Ralston  &  Co.      The  action  was 

1  3  Hill  (S.  Ca.),  227. 

2  Burgess  v.  Nortliern  Bank,  4  Bush,  600;  Coggill ».  American  Bank,  1  Comst. 
113 ;  Meacher  v.  Fort,  3  Hill  (S.  Ca.),  227.  accord. 

See  Stone  v.  Freeland,  1  H.  Bl.  316,  n.  —  Ed. 
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founded  on  a  bill  of  exchange  dated  at  Philadelphia,  drawn  by  the  de- 
fendants in  blank,  and,  after  being  filled  up  in  England,  there  negotiated. 
The  bill,  after  being  filled  up,  was  as  follows,  the  parts  in  italics  being 
those  inserted  in  the  instrument  after  its  transmission  to  England :  — 

"  Philadelphia,  July  3,  1850. 
"  Exchange  for  £786  7s.  3d.  Stg. 
"  Ninety  days  after  sight  of  this  first 
of  Exchange  (Second  and  Third  of  same  tenor  and  date 
unpaid)  Pay  to  the  order  of  George  Hennet,  Esq.., 
Seven  hundred  eighty  six  Pounds,  7s.  3d.  Stg. 
Value  received  and  charge  the  same  to  account. 
"  To  Adams  &  Co.  A.  &  G.  Ralston  &  Co. 

'■'■Indorsed  George  Hennet., 
"  London. 
"Accepted  July  22,  1850,  at  Messrs.  Glynn  &  Co.,  London." 

The  defendants,  the  drawers  of  the  bill,  were  citizens  of  the  United 
States,  composing  a  firm  in  Philadelphia,  two  of  them  being  residents 
thereof,  the  third  partner,  Ralston,  being  a  resident  of  London,  where 
they  had  a  firm  of  the  same  name. 

The  bill,  after  being  signed  in  Philadelphia,  was  sent  by  the  firm 
in  Philadelphia  to  G.  Ralston  in  London,  who  procured  the  same  to 
be  accepted  by  Adams  &  Co.  in  London,  and  then  sold  the  same  to 
George  Hennet,  and  filled  in  the  name  of  Hennet  as  payee,  and  other- 
wise completed  the  bill,  so  as  to  read  as  before  stated. 

At  the  time  of  the  purchase  as  aforesaid,  Hennet  gave  full  value  for 
the  bill ;  and  he  afterw.irds  had  it  discounted  by  the  Commercial  Bank 
of  London,  who  gave  full  value  for  it,  and  had  no  knowledge  of  how 
the  name  of  George  Hennet  had  been  inserted,  nor  how  or  where  the 
bill  had  been  negotiated  or  filled  in  with  the  name  of  George  Hennet. 

Upon  maturity  of  the  bill,  it  was  protested  for  non-payment,  and 
notice  thereof  given  to  defendants ;  and  the  bill  was  then  returned  by 
the  Commercial  Bank  of  London  to  the  plaintiff,  as  their  agent  in 
Philadelphia,  to  sue  upon. 

The  question  was  submitted  to  the  court  whether  twenty  per  cent 
damages,  allowed  by  the  Act  of  30th  March,  1821,  upon  the  principle 
of  bills  drawn  upon  persons  in  Europe,  are  recoverable  in  this  suit. 
The  court  below  was  of  opinion  that  they  were  not  recoverable  in 
this  case,  and  judgment  was  entered  accordingly.  Such  judgment 
was  assigned  for  error. 

The  Act  of  30th  March,  1821,  provides  that  wherever  any  bill  of 
exchange,  hereafter  to  be  drawn  or  indorsed  within  this  Common- 
wealth, upon  any  person  or  persons  or  body  corporate  of,  or  in  any 
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other  State,  Territory,  or  place,  shall  be  returned  unpaid,  with  a  legal 
protest,  the  person  or  persons  to  whom  the  same  shall  or  may  be  pay- 
able shall  be  entitled  to  recover  and  receive  from  the  drawers  or 
indorsers  the  damages  afterwards  specified,  over  and  above  the  prin- 
cipal sum  and  charge  of  protest,  together  with  lawful  interest  on  the 
principal  sum,  &c.  In  case  a  bill  be  drawn  upon  any  person  or  body 
corporate  in  Europe,  or  any  of  the  islands  thereof,  the  damages  were 
to  be  twenty  per  cent. 

The  Act  of  13th  May,  1850,  reduced  the  damages  to  ten  per  cent 
on  such  bills  drawn  or  indorsed  after  the  first  day  of  August,  1860, 
within  this  Commonwealth,  upon  persons  in  Great  Britain  or  other 
places  in  Europe. 

C.  <&  J.  Fallon,  for  plaintiff  in  error. 

G.  M.  Wharton,  for  defendants  in  error. 

The  opinion  of  the  court  was  delivered,  May  16,  by 

Lewis,  J.  This  suit  is  brought  for  the  benefit  of  the  Commer- 
cial Bank  of  London,  upon  an  instrument  which  bears  upon  its  face 
every  mark  of  a  foreign  bill  of  exchange,  drawn  in  Philadelphia  upon 
a  house  in  London,  and  accepted  by  the  latter.  It  is  true  that  the  bill 
was  not  actually  negotiated  in  this  State,  so  that  it  is  not,  within  the 
letter  of  the  statute  of  1821,  a  bill  "  drawn  in  Pennsylvania."  The 
drawers  had  a  mercantile  house  in  Philadelphia ;  and  they  placed 
"  Philadelphia  "  at  the  head  of  the  bill  as  the  place  at  which  it  was  to 
bear  date,  leaving  blanks  for  the  day  of  the  month  and  the  year.  They 
fixed  the  amount  of  it  and  signed  it,  leaving  blanks  also  for  the  period 
which  the  bill  had  to  run  before  maturity  and  for  the  names  of  the 
jjayee  and  acceptors.  All  this  was  done  by  the  defendants  here. 
The  instrument  was  then  sent,  in  this  imperfect  condition,  to  their 
partner  in  London.  This  authorized  him  to  filLthe  blanks  and  nego- 
tiate it  in  London  ;  and  he  did  so.  It  was  purchased  by  the  bank 
without  any  notice  of  the  manner  in  which  it  originated  or  of  the  fact 
that  it  was  issued  in  that  city,  and  not  in  Philadelphia.  When  that 
institution  became  the  holder,  it  bore  the  dress  of  a  bill  of  exchange 
drawn  in  Pennsylvania;  and,  upon  the  principle  that  every  one  is 
presumed  to  intend  to  produce  all  the  consequences  to  which  his  acts 
naturally  and  necessarily  tend,  the  presumjstion  is  that  the  defendants 
intended  that  the  purchasers  of  it  should  receive  it  under  the  belief 
that  it  was  a  bill  drawn  in  Philadelphia,  in  the  usual  course  of  busi- 
ness. The  question  is,  whether  they  shall  be  compelled  to  perform 
their  contract  in  the  sense  in  which  they  intended  the  opposite  party 
to  understand  it,  or  in  a  sense  contemplated  only  by  themselves,  and 
entirely  excluded  by  the  terms  of  the  instrument  itself.  It  is  very 
material  to  the  parties  that  this  question  should  be  properly  decided. 
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The  bill  was  drawn  on  the  3d  of  July,  1850.  The  Act  of  IStli  May, 
1850,  reducing  the  damages  on  dishonored  foreign  bills  of  exchange 
to  ten  per  cent,  contains  a  provision  limiting  its  operation  to  bills 
drawn  after  the  1st  of  August,  1850.  So  that,  if  the  bill  in  question 
is  to  be  enforced  according  to  its  terms,  the  Act  of  30th  March,  1821, 
giving  twenty  per  cent  damages  for  its  dishonor,  furnishes  the  rule  of 
decision. 

All  writers  of  authority  on  questions  of  morals  agree  that  promises 
are  binding  in  the  sense  in  which  the  promissors  intended  at  the  time 
that  the  promisees  should  receive  them.  Paley,  c.  5  ;  Wayland,  c.  2  ; 
Adams,  Pt.  III.  c.  5.  Upon  this  principle,  it  was  deemed  a  gross  vio- 
lation of  contract,  when  Mahomet,  after  promising  to  "  spare  a  man's 
head,"  ordered  "his  body  to  be  cut  through  the  middle."  When 
Tamerlane,  at  the  capitulation  of  Sabasta,  promised  to  "spill  no 
blood,"  it  was  an  infraction  of  the  treaty  to  "  bury  the  inhabitants 
alive."  These  monstrous  constructions  of  contracts  were  condemned 
by  the  civilized  world  as  gross  violations  of  the  established  rule  of 
construction  already  indicated.  Vattel,  B.  2,  o.  17,  §  274.  There  can 
be  no  plainer  principle  of  equity  than  that  which  requires  every  one 
to  speak  the  truth,  if  he  choose  to  speak  at  all,  in  matters  which  affect 
the  interests  of  others.  He  that  knowingly  misrepresents  a  fact  for 
the  purpose  of  inducing  another  to  part  with  his  money  or  goods  is 
held  to  his  representation  in  favor  of  the  party  who  confided  in  it.  It 
is  upon  this  principle  that  the  maker  of  a  negotiable  instrument  is  not 
allowed  to  impair  its  value  in  the  hands  of  a  ioiia  fide  holder,  by 
denying  the  existence  of  a  consideration,  or  by  otherwise  showing  that 
it  is  not  what  it  purports  to  be.  Chitty  on  Bills,  9  ;  7  C.  &  P.  633  ; 
Byles  on  Bills,  65.  On  the  same  principle,  a  man  who  procures  credit 
for  an  insolvent  person,  by  knowingly  misrepresenting  him  to  be  a 
man  of  ability,  is  bound  to  answer  in  damages  for  the  injury  thereby 
produced.  In  truth,  the  law-merchant  is  a  system  founded  on  the 
rules  of  equity,  ami  governed,  in  all  its  parts,  by  plain  justice  and 
good  faith.     Master  v.  Miller. 

When  this  bill  was  dressed  in  the  costume  of  a  Pennsylvania  bill,  it 
thereby  gained  a  credit  in  the  foreign  market  which  it  could  not  other- 
wise have  received.  The  Act  of  1821,  providing  ample  damages  in  the 
case  of  the  dishonor  of  bills  drawn  in  Pennsylvania,  contributed  to 
give  it  that  credit.  That  Act  must  be  considered  as  operating  <m  the 
minds  of  those  who  purchased  it.  In  Ripka  v.  Gaddis,  Philadelphia, 
March,  1852,  it  was  declared  by  this  court,  after  a  careful  examination 
of  the  authorities,  that  "  it  had  been  long  established,  in  the  case  of 
negoti<)ble  paper  of  every  kind,  that  it  is  construed  and  governed,  as 
to  the    obligation  of  the  drawer  or  maker,  by  the  law  of  the  coimtry 
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where  it  was  drawn,  or  made  :  as  to  that  of  the  acceptor,  by  the  law 
of  the  country  where  he  accepts ;  and  as  to  that  of  the  indorser,  by 
the  law  of  the  country  where  he  indorsed."  In  Hazlehurst  v.  Kean,^ 
it  was  affirmed  that  the  parties  in  the  purchase  of  a  bill  of  exchange 
must  be  supposed  to  have  in  contemplation  the  law  of  the  place  where 
the  contract  was  made,  and  it  (that  is,  the  law  of  the  place  where  the 
bill  was  drawn)  necessarily  forms  a  part  of  the  contract.  In  Allen  v. 
The  Bank,^  the  same  principle  was  reasserted.  From  this  rule,  thus 
repeatedly  recognized  and  well  established,  it  follows  that  the  bank 
in  the  purchase  of  this  bill  must  be  supposed  to  have  had  in  contem- 
plation the  law  of  Pennsylvania  providing  indemnity  for  its  dishonor. 
The  law  of  this  State  was  therefore  a  part  of  the  contract  of  purchase, 
and  we  have  no  right  to  impair  its  obligation. 

There  is  no  reason  why  the  statute  of  1821  should  not  receive  a 
liberal  construction.  It  has  been  held  that  it  is  not  a  penal,  but  on 
the  contrary  that  it  is  a  remedial  Act ;  that  the  damages  given  are 
not  for  punishment,  but  are  intended  as  compensation  ;  that  its  pro- 
visions are  just  and  equitable,  and  highly  necessary  in  a  commercial 
community  to  guard  the  interests  of  innocent  individuals,  and  to 
secure  good  faith  in  commercial  transactions.  5  Whar.  425.  No  one 
can  foresee  the  extent  of  the  injury  which  the  holder  of  a  foreign  bill 
of  exchange  may  suffer  from  its  dishonor.  It  is  not  like  a  domestic 
obligation,  the  bi'each  of  which  can,  in  general,  be  repaired  by  the 
presence  and  credit  of  the  holder.  But  the  dishonor  of  foreign  bills 
may  occur,  .and  usually  does  occur,  at  points  where  the  holders  cannot 
supervise  the  result,  and  where  they  have  neither  means  nor  credit  to 
provide  against  the  injury.  These  instruments  are  generally  procured 
at  a  premium  by  the  holders,  for  the  purpose  of  making  their  pur- 
chases in  the  country  where  the  bills  are  payable,  or  as  the  means  of 
pursuing  their  travels,  or  maintaining  their  credit  abroad.  The  great 
distance  between  the  residence  of  the  drawers  and  that  of  the  accept- 
ors must  necessarily  cause  great  delay  in  procuring  indemnity  from 
the  former.  In  the  mean  time,  the  loss  to  the  holders,  if  they  rely 
exclusively  upon  the  bills  to  maintain  their  credit  and  carry  on  their 
business,  might  be  irreparable.  Under  such  circumstances,  the  recov- 
ery of  the  face  of  the  bill  only,  with  the  usual  interest,  re-exchange, 
and  costs,  would  be  but  a  cold  and  inadequate  remedy  for  so  great  an 
injury.  The  Act  of  1821  was  deemed  necessary,  in  order  to  do  justice 
in  such  cases,  and  for  the  purpose  of  maintaining  our  commercial 
credit  in  other  countries.  It  should  receive  such  a  construction  as 
will  best  promote  the  intentions  of  the  legislature  in  these  respects. 

1  i  Dall.  20.  2  6  Whar.  425. 
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Upon  the  whole,  we  are  of  opinion  that  the  bill  should  be  met  by 
the  drawers  in  the  sense  in  which  they  manifestly  intended  that  it 
should  be  received  by  the  holder,  and  we  think  that  the  District 
Court  was  in  error  in  adopting  a  different  rule. 

Judgment  reversed,  and  judgment  for  the  plaintiff  in  error 
for  $1,453.31,  toi^A  interest  from  the  l^th  May,  1852,  ancZ 
costs  of  suit. 


MOORE  V.  BAIRD. 

In  the  Supeeale  Couet,  Pennsylvania,  1858. 

[Reported  in  30  Pennsylvania  Reports,  138.] 

Eeeor  to  the  District  Court  of  Philadelphia. 

This  was  an  action  of  assumpsit,  by  Henry  C.  Baird  against  John  W. 
Moore,  to  recover  the  amount  of  the  defendant's  promissory  note  for 
$371.46,  dated  the  28th  March,  1857,  and  payable  four  months  after 
date  to  the  order  of  William  White  Smith,  who  indorsed  it  to  the 
plaintiff. 

The  plaintiff  filed  a  copy  of  the  note ;  and  the  defendant  put  in  the 
following  affidavit  of  defence  :  — 

'•'  John  W.  Moore,  the  defendant  above  named,  being  duly  affirmed, 
says  that  he  has  a  good  defence  to  part  of  the  claim  of  the  plaintiff  in 
this  suit  of  the  character  following :  That  the  promissory  note  on 
which  this  suit  has  been  brought  was  made  by  him  without  any  con- 
sideration, for  the  accommodation  solely  of  one  William  White  Smith, 
who  passed  the  same  to  the  plaintiff.  This  deponent  has  been  in- 
formed, and  believes,  and  expects  to  be  able  to  prove,  that  the  said 
plaintiff  gave  to  said  Smith  for  said  note  but  the  sum  of  1348  ;  and  this 
deponent  is  advised  that  the  said  plaintiff  is  not  entitled  to  recover  but 
the  sum  actually  advanced  by  him  on  said  note,  with  legal  interest,  and 
further  says  not." 

The  court  below  gave  judgment  for  the  full  amount  of  the  note,  not- 
withstanding the  affidavit  of  defence,  which  was  here  assigned  for  error. 

Thorn,  for  the  plaintiff  in  error,  cited  Story  on  Promissory  Notes, 
§  190 ;  Nash  v.  Brown,  Simpson  v.  Clark,^  Collins  v.  Martin,  Heath 
V.  Sansom,^  Thomas  v.  Newton,'  Jones  v.  Hibbert. 

Eldridge,  for  the  defendant  in  error.  Gaul  v.  Willis,*  Lord  v.  Ocean 
Bank. 

1  2  C.  M.  &  Eos.  342.  '  B.  &  Ad.  291. 

'  2  Car.  &  P;  606.  *  2  Casey,  259. 
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The  oi^inion  of  the  court  was  delivered  by 

Strong,  J.  ITo,  who  lends  his  own  promissory  note  for  the  accom- 
modation of  another,  lends  his  credit  without  any  restriction  as  to  the 
manner  of  its  use.  As  between  the  maker  and  the  payee,  there  is  an 
available  defence,  but  the  maker  cannot  complain  of  a  subsequent 
holder  when  called  upon  to  perform  all  he  has  promised.  An  indor- 
see, though  he  received  it  as  collateral  security,  and  is  not  therefore  a 
holder  for  value,  may  recover  the  full  amount  of  the  note.  Lord  v. 
Ocean  Bank ;  and  a  holder  for  value  may  recover,  though  he  knew, 
at  the  time  he  purchased,  that  it  was  an  accommodation  note,  and  that 
there  was  no  consideration  between  the  maker  and  the  payee.  Charles 
V.  Marsden,  Fulweiler  v.  Hughes.^  Were  it  not  so,  the  purpose  in- 
tended by  the  original  parties  to  the  jDaper  would  be  defeated.  In 
Gaul  V.  Willis,^  a  suit,  indeed,  by  the  second  indorsee  against  the 
maker,  the  holder  was  allowed  to  recover  against  the  maker  of  an  ac- 
commodation note  the  entire  amount  according  to  its  tenor,  though  the 
discount  at  each  negotiation  had  exceeded  six  per  cent.  He  was  re- 
garded as  not  the  less  a  bona  fide  holder  for  value,  because  he  purchased 
for  less  than  upon  the  face  of  the  note  appeared  to  be  due.  What  has 
the  maker  to  do  with  that  ?  He  has  lent  his  credit  for  the  sum  named 
in  the  note.  Shall  one  who  has  received  it  as  collateral,  and  is  not 
therefore  a  holder  for  value  at  all,  be  permitted  to  recover,  and  a  re- 
covery be  denied  to  him  who  is  a  holder  for  value,  but  happens  to  have 
purchased  for  less  than  the  face  of  the  paper?     Such  is  not  the  law. 

In  the  present  case,  the  plaintiff  below  was  not  only  a  holder  for 
value,  but  he  purchased  without  knowledge  that  it  was  an  accommo- 
dation note.  The  defendant  had  therefore,  according  to  his  own 
showing,  no  defence,  and  the  judgment  of  the  court  below  is  right. 

Judgment  affirmed? 

1  5  Harris,  440.  2  2  Casey,  259. 

'  Sherman  v.  Blaokman,  24  111.  347  ;  Dickerman  v.  Day,  31  Iowa,  444 ;  Shackle- 
ford  V.  Morriss,  1  J.  J.  Marsh.  497 ;  Richardson  v.  Scobee,  10  B.  Mon.  12  (semble) ; 
Veazie  Bank  v.  Paulk,  40  Me.  109  {semble) ;  Tufts  v.  Shepherd,  49  Me.  .312  {semble) ; 
Gaul  V.  Willis,  26  Pa.  259  ;  Ramsey  v.  Clark,  4  Humph.  244  ;  Taylor  u.  Bruce,  Gil- 
mer, 42 ;  Whitworth  u.  Adams,  5  Rand.  333 ;  Hansbrough  v.  Baylor,  2  Munf.  36 ; 
Brummel  k.  Enders,  18  Gratt.  873 ;  Gimmi  v.  Cullen,  20  Gratt.  439 ;  Otto  v.  Durege, 
14  Wis.  571,  accord. 

Conf.  Cameron  v.  Nail,  3  Ala.  158 ;  Holeman  v.  Hobson,  8  Humph.  127.  —  Ed. 
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GEORGE  FEARING  v.  LEONARD  CLARK. 

T-v  THB  SuPEBME  Judicial  Coitet,  Massachusetts,  Septembee 
Teem,  1860. 

[Meporled  in  16  Gray,  74.] 

Action  of  contract  on  a  promissory  note  for  $600ymade  by  the  de- 
fendant, dated  July  4,  1857,  and  payable  in  one  year  after  date  to  the 
order  of  one  Joseph  Lambrite,  and  by  him  indorsed.  The  defendant 
in  his  answer  denied  the  making  and  indorsement  of  the  note  declared 
on,  but  admitted  that  he  signed  such  a  note,  and  averred  that  he  put 
it  into  the  hands  of  third  parties  to  be  delivered  to  Lambrite,  on  the 
happening  of  contingencies  which  never  did  happen  ;  and  that  neither 
the  defendant  nor  those  parties,  nor  any  one  else,  by  his  authority  or 
consent,  ever  delivered  the  writing  to  Lambrite,  or  to  any  other  per- 
son as  the  defendant's  promissory  note. 

At  the  trial  in  the  Superior  Court,  the  plaintiff  proved  the  signatures 
of  the  maker  and  indorser ;  and  there  was  evidence  that,  on  the  16th 
of  July,  1857,  the  note  was  in  Lambert's  possession,  and  was  indorsed 
and  delivered  by  him  to  the  plaintiff  as  collateral  security  for  the  pay- 
ment in  six  months  of  $2,000,  of  which  $900  was  still  due  from  Lam- 
brite to  the  plaintiff  at  the  time  of  the  trial,  and  that  the  plaintiff  took 
the  note  without  any  knowledge  of  the  circumstances  under  which  it 
had  been  given. 

Rockwell,  J.,  allowed  the  defendant  to  introduce  evidence  of  the 
facts  alleged  in  his  answer,  against  the  objection  of  the  plaintiff  that 
they  would  constitute  no  defence  to  the  action,  unless  proved  to  have 
been  known  to  the  plaintiff  when  he  took  the  note  ;  and  instructed  the 
jury  "that,  if  they  should  find  that  the  writing  copied  in  the  declara- 
tion was  never  delivered  by  the  defendant,  or  any  person  authorized 
by  him  so  to  deliver  it,  to  the  payee,  or  to  any  person  for  his  use,  but 
that  he  obtained  possession  of  it  without  the  assent  or  knowledge  of, 
or  authority  from,  the  defendant,  and,  having  obtained  such  possession 
witliout  right  or  authority,  put  his  name  upon  the  back  of  it,  and  de- 
livered it  to  the  plaintiff,  then  and  in  that  case  it  never  became  the 
necfotiable  note  of  the  defendant,  and  the  defendant  was  entitled  to 
their  verdict."  The  jury  returned  a  verdict  for  the  defendant ;  and 
the  plaintiff  alleged  exceptions. 

/.  M.  Stebbins,  for  the  plaintiff. 

F.    Chamberlin,  for  the   defendant,  cited   Churchill  v.   Gardner,' 

1  7  T.  E.  596. 
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Marston  v.  Allen,  Agawam  Bank  v.  Strever,i  Wheelwright  v.  Wheel- 
wright,2  Bodwell  v.  Webster  ;  =  Story  on  Bills,  §  203. 

BiGELOW,  C.  J.  The  defendant  proved  no  facts  at  the  trial  which 
constituted  a  valid  defence  to  the  note  declared  on  as  against  the  plain- 
tiff, who  is  a  bona  fide  holder  for  value  without  notice.  The  rule  is 
well  settled  that,  when  a  note  is  transferred  by  a  party  to  whom  it  is 
intrusted  without  authority,  or  fraudulently,  it  will  be  valid  as  against 
the  maker  in  the  hands  of  a  holder  who  takes  it  bona  fide  without 
notice  of  the  special  circumstances  under  which  the  note  came  into  the 
possession  of  the  payee  or  agent  of  the  maker  who  puts  it  in  circula- 
tion. In  such  case,  the  maker  or  indorser  who  places  it  in  the  hands 
of  another,  for  the  purpose  of  being  used  in  a  particular  way  or  for  a 
special  object,  takes  the  risk  of  its  being  used  in  a  different  way,  and 
cannot  refuse  to  pay  it  to  any  bona  fide  holder  into  whose  hands  it 
may  come.  Chit.  Bills  (10th  ed.),  198.  Sweetser  v.  French.^  It  is 
undoubtedly  true  that,  as  between  the  original  parties  to  a  note,  or 
those  who  take  it  with  notice,  it  is  essential  that  there  should  have 
been  a  delivery  of  the  note  by  the  maker  to  take  effect  as  a  con- 
tract. In  this  sense,  delivery  is  included  in  the  allegation  of  making. 
But  the  rule  is  qualified  and  limited  as  between  the  maker  and  a 
bojia  fide  holder.  In  such  case,  a  valid  delivery  can  be  made  by 
any  person  to  whom  the  maker  has  given  the  note  in  such  form  as 
to  enable  him  to  hold  himself  out  as  absolute  owner  of  the  note. 
The  case  of  Putnam  v.  Sullivan  ^  is  a  strong  one  on  this  point.  There 
the  notes  were  delivered  to  a  clerk  to  be  used  for  special  purposes 
only ;  and  it  was  held  that  a  delivery  by  the  clerk,  whether  through 
deception  practised  on  him,  or  by  a  voluntary  violation  of  the  trust 
reposed  in  him,  must  be  deemed  in  law,  as  against  a  bo7ia  fide 
holder,  a  delivery  by  those  who  were  liable  on  the  notes.  The  rule  is 
different  in  regard  to  a  deed,  bond,  or  other  instrument  placed  in  the 
hands  of  a  third  person  as  an  escrow,  to  be  delivered  on  the  happening 
of  a  future  event  or  contingency.  In  that  case,  no  title  or  interest 
passes  until  a  delivery  is  made  in  pursuance  of  the  terms  and  condi- 
tions upon  which  it  was  placed  in  the  hands  of  the  f)arty  to  whom  it 
was  intrusted.  But  the  law  aims  to  secure  the  free  and  unrestrained 
circulation  of  negotiable  paper,  and  to  protect  the  rights  of  persons 
taking  it  bona  fide  without  notice.  It  therefore  makes  the  consequences, 
which  follow  from  the  negotiation  of  promissory  notes  and  bills  of  ex- 
change through  the  fraud,  deception,  or  mistake  of  those  persons  to 
whom  they  are  intrusted  by  the  makers,  to  fall  on  those  who  enabled 

1  18  N.  Y.  507.  2  2  Mass.  452. 

8  13  Pick.  414.  <  2  Cush.  309. 

'  4  Mass.  45. 
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them  to  hold  themselves  out  as  owners  of  the  paper  jure  disponendi, 
and  not  on  innocent  holders  who  have  taken  it  for  value,  without 
notice.  Exceptions  sustained} 


CHARLES  F.  WRITTEN  v.  CALEB  HAYDEN  and  Anothek. 
In   the   Supreme   Judicial   Court,  Massachusetts,  Novem- 
ber, 1863. 
[Eeported  in  7  Allen,  407.] 

Contract  upon  a  promissory  note  for  $250,  signed  by  the  defend- 
ant Hayden,  payable  in  one  month  from  date  to  the  order  of  Moses  G. 
Cobb,  and  by  him  indorsed  to  the  plaintiff. 

At  the  trial  in  the  Superior  Court,  before  Russell,  J.,  without  a  jury, 
it  appeared  th.'it  the  note  was  signed  by  Hayden  without  considera- 
tion, to  enable  Cobb  to  obtain  the  money  upon  it ;  and  that  Cobb 
disposed  of  it  to  a  broker  for  less  than  its  face.  The  defendant  asked 
the  court  to  hold  that  the  transaction  was  usurious;  but  the  judge 
declined  so  to  do,  and  found  as  a  fact  that  a  sale  of  the  note  was 
proved,  and  not  a  usurious  contract,  and  rendered  judgment  for  the 
plaintiff.     The  defendants  alleged  exceptions. 

I.  JTnowles,  Jr.,  for  the  defendants. 

J.  M.  Way,  for  the  plaintiff. 

BiGELOW,  C.  J.  The  ruling  of  the  court  was  erroneous.  The  note 
did  not  become  an  operative  contract,  binding  on  the  defendants,  until 
it  was  negotiated  by  the  payee  to  the  broker,  who  advanced  upon  it  a 
sum  less  than  the  amount  due  thereon,  after  deducting  lawful  interest. 
Previous  to  such  negotiation,  no  action  could  have  been  maintained 
upon  the  note  by  any  one.  Such  advance  of  money  was  in  legal  effect 
a  loan,  and  not  a  sale  of  a  negotiable  note  in  the  hands  of  an  indorsee. 
If  a  greater  rate  of  interest  than  six  per  cent  was  reserved  upon  it, 
when  it  was  thus  negotiated,  the  contract  was  usurious,  and  the  de- 
fend.ants  were  entitled  to  a  deduction  of  threefold  the  amount  of  the 
interest  so  unlawfully  reserved,  under  Gen.  Sts.  c.  53,  §  4,  even  in  the 

1  Vallette  v.  Parker,  6  Wend.  615,  accorrf.—  Ed. 

Chipman  v.  Tucker,  38  Wis.  43 ;  Roberts  v.  Wood,  38  Wis.  60 ;  Roberts  v.  Mc- 
Gratli,  38  Wis.  52,  contra. 

If  a  surety  sign  a  note  and  deliver  it  to  his  principal  with  the  understanding  that 
it  is  not  to  be  negotiated  until  another  name  is  added  or  some  other  condition  per- 
formed, and  the  principal  wrongfully  negotiates  it  to  a  holder  for  value  without  notice, 
the  surety  is  liable.  Young  v.  Ward,  21  111.  223;  Stricklin  o.  Cunningham,  58  111. 
293  (semhle) ;  Deardorff  v.  Foresman,  24  Ind.  481 ;  Gage  v.  Sharp,  24  Iowa,  15 ;  Laub 
V.  Rudd,  37  Iowa,  617;  Smith  v.  Moberly,  10  B.  Mon.  266;  Jones  v.  Shelbyville  Co., 
1  Met.  Ky.  58;  Coffman  v.  Wilson,  2  Met.  Ky.  542  (semUe) ;  Wagner  v.  Diedrich, 
50  Mo.  484  (semble) ;  Merritt  v.  Duncan,  7  Heisk.  166 ;  Merriam  v.  Rockwood,  47 
N.  H.  81 ;  Miekles  v.  Colvin,  4  Barb.  304;  Passumpsio  Bank  v.  Goss,  81  Vt.  315; 
Dixon  V.  Dixon,  81  Vt.  450;  farmers'  Bank  v.  Humphrey,  86  Vt.  564,  accord.  —Ed. 
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hands  of  a  bona  fide  indorsee.  Sylvester  w.  Swan,^  Kendall  v.  Robert- 
son.^ The  provision  in  St.  1863,  o.  242,  that  usury  between  the  payee 
and  maker  of  a  promissory  note  payable  on  time  shall  be  no  defence 
as  against  a  bona  fide  indorsee  of  the  note,  taking  it  before  its  matu- 
rity, does  not  apply  to  transactions  which  took  place  before  that 
statute  was  passed.     North  Bridgewater  Bank  v.  Copeland.' 

Mcceptions  sustained} 


THE  MECHANICS'  BANK  of  the  CITY  OF  NEW  YORE; 
Respondent,  v.  JOHN  STRAITON,  CHARLES  G.  SAN- 
FORD,  AND  THOMAS  J.  RAYNOR,  Appellants. 

In  the  Court   of  Appeals,  New  Yoek,  January,  1867. 

[Reported  in  3  Keyes,  365.5] 

Appeal  from  a  judgment  of  the  Supreme  Court,  rendered  at 
general  term,  in  the  second  district,  affirming  a  judgment  at  special 
term  overruling  a  demurrer. 

The  action  was  brought  by  the  respondents  as  the  holders  of  a 
check  payable  to  "  bills  payable  or  order"  against  the  appellants  as 
drawers. 

The  complaint  alleges  that  the  appellants  drew  the  check,  and  that 
it  was  afterward  for  a  valuable  consideration  transferred  and  delivered 
to  the  respondents,  whereby  they  became  and  are  the  holders  and 
owners  of  it. 

The  appellants  demurred  on  the  grounds:  first,  that  the  check  is 
an  irregular  instrument,  not  negotiable  and  void  ;  second,  that  the 
complaint  does  not  state  facts  sufficient  to  constitute  a  cause  of  action. 

1  6  Allen,  134.  '  12  Cusli.  156.  3  7  Allen,  139. 

*  Faris  0.  King,  1  Stew.  255;  Metcalf  v.  Watkins,  1  Port.  57;  Saltmarsh  v.  P.  & 
M.  Bank,  14  Ala.  668;  Carlisle  c.  Hill,  16  Ala.  398;  Cockey  v.  Forrest,  3  Gill  &  J, 
482;  Sauerwein  u.  Brunner,  1  Har.  &  G.  477  ;  Sylvester  i'.  Swan,  5  All.  134;  N, 
Bridgewater  Bank  u.  Copeland,  7  All.  139 ;  Bennet  v.  Smith,  15  Johns.  355 
Powell  !).  Waters,  17  Johns.  176;  8  Cow.  669,  s.  c. ;  Aeby  u.  Rapelye,  1  Hill,  9 
Holmes  v.  Williarps,  10  Paige,  326 ;  Dowe  v.  Shutt,  2  Den.  621 ;  Williams  v.  Storm 
2  Duer,  52 ;  CatUn  v.  Gunter,  11  N.  Y.  368  ;  Clark  v.  Sisson,  4  Duer,  408 ;  22  N.  Y. 
312,  8.  c. ;  Clark  v.  Loomis,  5  Duer,  468;  Bossange  v.  Ross,  29  Barb.  576;  Jackson 
V.  Fassitt,  33  Barb.  645;  Hall  v.  Earnest,  36  Barb.  585;  Simpson  v.  FuUenwider,  12 
Ired.  334 ;  Flemming  v.  Mulligan,  2  McC.  173,  accord. 

See  also  Ayer  v.  Tilden,  15  Gray,  178 ;  Bock  v.  Lauman,  24  Pa.  435.  —  Ed. 

*  5  Abb.  Pr.  n.  s.  11,  s.  c.  —  Ed. 
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ScEUGHAM,  J.  The  rules  which  establish  the  negotiability  of  com- 
meicial  paper  apply  to  bank  checks  as  to  other  bills  of  exchange,  and 
the  doctrine,  that,  when  such  instruments  are  made  payable  to  the 
order  of  a  fictitious  payee,  they  are  to  be  construed  and  treated  as 
payable  to  bearer,  is  too  well  settled  to  admit  of  serious  question. 

In  the  great  case  of  Minet  v.  Gibson,  the  determination  proceeded 
upon  the  ground  that  according  to  the  true  intent  and  meaning  of  the 
parties  the  bill  was  intended  to  be  made  payable  to  bearer. 

The  words  ''  or  order,''  "  or  bearer,"  and  "  bearer,"  in  notes  or  bills, 
are  words  of  negotiability,  without  which  or  other  equivalent  words 
the  instrument  will  not  possess  that  quality,  and  therefore  the  use  of 
either  of  these  expressions  by  the  drawer  of  a  bill  or  maker  of  a  note 
must  be  regarded  as  indicating  his  intention  that  the  paper  shall  b» 
negotiable. 

By  naming  the  person  to  whose  order  the  instrument  is  payable, 
the  maker  manifests  his  intention  to  limit  its  negotiability  by  imposing 
the  condition  of  indorsement  upon  its  first  transfer.  But  no  such 
intention  is  indicated  by  the  designation  of  a  fictitious  or  impersonal 
payee,  for  indorsement  under  such  circumstances  is  manifestly  im- 
possible ;  and  words  of  negotiability,  when  used  in  connection  with 
such  designation,  are  capable  of  no  reasonable  interpretation  except 
as  expressive  of  an  intention  that  the  bill  shall  be  negotiable  without 
indorsement,  i.  e.  in  the  same  manner  as  if  it  had  been  made  payable 
to  bearer. 

It  was  not,  before  the  Code,  necessary  for  the  holder  of  an  instru- 
ment payable  to  bearer  to  allege  or  prove  in  an  action  against  the 
maker  the  transfers  through  which  he  derived  his  title  (2  Greenl.  on 
Ev.  §  161,  and  cases  there  cited;  3  Philips  on  Ev.  [4th  Am.  ed.]  191), 
and  it  certainly  is  not  now. 

The  engagement  is  to  pay  to  the  bearer,  and  that  the  plaintiff  is 
such  is  one  of  the  material  elements  of  his  cause  of  action.  That  fact 
must  therefore  be  stated  in  his  complaint,  and  its  statement  will  be 
a  sufficient  allegation  of  his  title ;  for  it  is  the  fact,  and  not  evidence 
of  the  fact,  which  is  required  to  be  pleaded. 

It  is  not  only  stated  in  the  complaint  in  this  action,  that  the  plain- 
tiff is  the  holder  and  owner  of  the  check,  but  also  that  it  was  trans- 
ferred and  delivered  to  him  for  a  valuable  consideration,  and  that  he 
became  its  owner  and  holder  by  virtue  of  that  transfer  and  delivery. 
This  cannot  be  true,  unless  the  drawer  of  the  check  transferred  and 
delivered  it  directly  to  the  plaintiff,  or  to  some  other  person  by  or 
tbrough  whom  it  was  transferred  to  the  plaintiff.  And  this  averment, 
if  an  allegation  of  a  transfer  and  delivery  by  the  drawer  is  necessary, 
is  sufficient  on  demurrer  within  the  cases  of  The  People  ex  rel.  Crane 
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V.   Ryder,*   and   Prindle   v.    Caruthers.^      The   judgment   should  be 
affirmed. 
All  the  judges  concuiTing,  Judgment  affirmed.^ 


ORRIN  A.   WAIT   v.   NORMAN   G.   POMEROT. 

In  the  Supreme  Court,  Michigan,  Mat  11,  13,  1870. 

[Reported  in  20  Michigan  Reports,  425.] 

Eeroe  to  Washtenaw  Circuit. 

This  was  an  action  of  trover  brought  by  Pomeroy  in  the  Circuit 
Court  for  the  County  Washtenaw,  for  the  value  of  a  pair  of  horses 
delivered  by  him  to  Wait,  in  exchange  for  a  promissory  note,  of  which 
the  following  is  a  copy  :  — 

"  $200.00.  Township  of  Shaeon,  Oct.  12,  1868. 

"  One  year  after  date,  I  promise  to  pay  W.  D.  Munn,  or  bearer, 
two  hundred  dollars,  for  value  received,  with  ten  per  cent  interest. 
"No.  11  Conead  Hiselschweedt." 

The  plaintiff  offered  evidence  to  show  that,  at  the  time  of  the  trade, 
the  defendant  stated  to  the  said  plaintiff  that  the  maker  of  the  note 
"lived  or  had  lived  on  the  Rowe  farm,  and  that  said  note  was  good 
and  the  Dutchman  all  right;  "  and  that,  if  at  any  time  he  was  dissatis- 
fied with  said  note,  he  might  return  the  same,  and  defendant  would 
trade  back;  and  that  the  trade  was  made  on  those  terms.  The  maker 
of  the  note  was  produced  and  sworn  as  a  witness  on  the  part  of  the 
plaintiff,  and  admitted  that  he  signed  the  note,  but  that,  when  the  note 
was  given,  there  was  a  clause  below  stating  that  if  a  machine  was  not 
delivered  the  note  was  not  to  be  paid.  The  words  were,  "  If  the 
machine  should  not  be  delivered,  this  note  not  to  be  paid."  The 
witness  stated  further  :  "  The  machine  was  never  delivered.  I  would 
not  sign  the  note  without  those  words.  I  never  lived  on  the  Rowe 
farm.  I  was  not  good  last  April,  —  I  had  no  property  then  liable  to 
execution." 

The  court  charged  the  Jury  as  follows  :  If  you  should  find  that  the 
defendant  represented  the  note  as  all  right,  and  if  you  should  find 
that  the  note  was  originally  given  with  a  memorandum  or  writing  at 

1  2  Kern.  433.  2  15  N.  Y.  425. 

3  Willets  V.  Phoenix  Bank,  2  Duer,  121 ;  Davega  v.  Moore,  3  McC.  482,  accord.— 
Ed. 
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the  bottom  of  the  note,  limiting  or  fixing  the  payment  of  the  note 
upon  condition  that  the  machine  or  implement  for  which  the  note  was 
given  should  be  delivered  before  the  note  should  become  payable,  and 
if  this  memorandum  has  been  removed,  and  if  the  machine  has  not 
been  delivered,  then  the  note,  even  in  the  hands  of  a  bona  fide  pur- 
chaser, would  not  be  collectible  as  against  the  maker.  And,  further, 
the  cutting  off  a  memoi'andum  or  writing  at  the  bottom  of  a  note, 
which,  in  some  material  point,  affects  the  terms  of  the  note,  would 
render  the  note  invalid  in  the  hands  of  an  innocent  or  bona  fide 
holder  of  the  note.  To  which  the  defendant  excepted.  The  jury 
found  for  the  plaintiff,  and  the  judgment  entered  on  the  verdict,  the 
defendant  below  brings  into  this  court  by  writ  of  error. 

Joslin  and  Blodget,  for  plaintiff  in  error. 

H.  J.  BeaJces  and  M.  E.  Eraser,  for  defendant  in  error. 

Campbell,  0.  J.  The  only  question  raised  in  this  case  is  whether 
the  destruction  of  a  memorandum,  writen  under  a  promissory  note, 
and  qualifying  it,  vitiates  the  note  in  the  hands  of  a  bona  fide  holder 
having  no  knowledge  of  the  alteration. 

We  think  it  quite  clear  upon  the  authorities  that  the  note  and 
memorandum  constituted  but  one  contract,  and  were  in  law  a  single 
instrument.  There  are  some  decisions  which  have  held  particular 
memoranda  immaterial.  But  no  case  has  been  cited,  and  we  have 
found  none  which  holds  that,  if  material,  it  may  be  disregarded.  The 
cases  are  fully  collected  in  2  Pars.  Bills  and  Notes,  539  and  seq.  And 
while  a  memorandum  on  a  separate  paper  is  said  by  Mr.  Parsons  not 
to  affect  parties  taking  without  notice,  it  is  otherwise  where  .all  is  in 
one  instrument.  To  use  the  language  of  the  Court  of  Queen's  Bench, 
in  Warrington  v.  Early : '  "  This  forms  part  of  the  contract.  It  would 
clearly  have  been  so,  if  it  had  been  written  in  the  body  of  the  note  ; 
and  we  think  a  memorandum  of  this  kind  written  in  the  corner  of 
the  note  is  equally  part  of  the  contract,  because  the  contract  must 
be  collected  from  the  four  corners  of  the  document,  and  no  part  of 
what  appears  there  is  to  be  excluded.  Accordingly,  a  memorandum 
fixing  the  rate  of  interest  was  held  a  material  alteration  of  the  note, 
which  destroyed  its  validity. 

If  it  formed  a  part  of  the  original  contract,  it  was  a  material  alter- 
ation to  detach  the  memorandum,  and  leave  the  note  as  if  it  had  been 
absolute.  And  it  is  a  principle  well  settled  that  such  an  alteration 
avoids  the  entire  obligation.  In  Wheelock  v.  Freeman,^  the  precise 
point  was  decided  on  such  a  memorandum  separated  from  a  note ; 
and  a  similar  question  had  arisen  in  Coolidge  v.  Inglee,'  and  a  similar 

1  2  Ellis  &  BI.  763.  "ispiok.  166.  »  13  Mass.  26. 
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ruling  was  made  there.  The  same  decision  was  made  in  Johnson  v. 
Heagan.'  In  Burchfield  v.  Moore,^  the  addition  of  a  place  of  pay- 
ment was  regarded  as  a  material  alteration,  so  as  to  avoid  a  bill, 
although  by  act  of  Pai-liament  the  acceptance  was  made  a  general  one 
when  such  words  were  used  originally;  for  the  court  held  that  the 
acceptor  might  be  prejudiced  by  the  change.  And,  although  the  bill 
w.as  in  the  hands  of  a  bona  fide  holder,  it  was  decided  that  he  could 
not  sue  upon  the  bill,  but  must  look  to  the  party  from  whom  he  took 
it  for  a  return  of  the  consideration.  It  was  held  that  a  similar  remedy 
might  be  resorted  to  by  the  successive  holders  until  they  reached  the 
party  through  whose  fraud  or  laches  the  alteration  was  made.  And 
the  court  remarked,  "  The  negotiability  of  bills  of  exchange  is  to  be 
favored;  but  with  this  view  it  is  material  that  their  purity  should  be 
preserved."  And,  if  the  alteration  is  material,  it  makes  no  difference 
whether  apparently  favorable  or  prejudicial.  Gardner  v.  Walsh.' 
That  may,  in  some  cases,  have  a  material  bearing,  where  the  fact  of 
consent  is  in  issue. 

There  seems  at  first  a  plausibility  in  the  argument  that  a  party,  by 
signing  a  note  with  a  separate  memorandum  beneath,  puts  it  in  the 
power  of  the  holder  to  gain  easier  credit  for  the  note  than  it  would 
be  likely  to  gain  if  altered  in  the  body.  But,  as  it  was  well  suggested 
on  the  argument,  no  one  is  bound  to  guard  .igainst  every  possibility 
of  felony.  And,  practically,  it  is  a  matter  of  every-day  occurrence  to 
feloniously  alter  negotiable  paper  as  successfully  by  changes  on  the 
face  as  in  any  other  way.  The  public  are  not  very  much  more  likely 
to  be  defrauded  in  one  way  than  in  another.  There  can  never  be 
absolute  safety  except  by  looking  to  the  character  and  responsibility 
of  the  persons  from  whom  such  paper  is  received,  and  who  are  always 
bound  to  respond  for  the  consideration,  if  it  is  forged.  Little  v. 
Derby.*  If  a  party  makes  a  contract  in  such  a  manner  as  is  authorized 
by  law,  he  has  a  right  to  object  to  being  bound  to  any  other.  A  hona 
fide  holder  before  maturity  is  allowed  to  receive  the  genuine  contract, 
discharged  from  any  equities  attaching  to  the  contract  itself,  as 
between  the  original  parties,  but  he  cannot  get  a  contract  where  none 
was  made. 

The  judgment  was  correct,  and  should  be  affirmed. 

The  other  justices  concurred.^ 

1  23  Maine,  329.  2  3  E.  &  B  -383. 

8  6  E.  &  B.  83.  4  7  Mich.  325. 

5  Cochran  u.  Nebeker,  48  Ind.  459;  Gerrish  v.  Glines,  50  N.  H.  9;  Benedict!). 
Cowden,  49  N.  Y.  396,  accord. 

Elliott  V.  Levings,  64  111.  213;  Phelan  i/.  Moss,  67  Pa.  59;  Zimmerman  v.  Eote, 
75  Pa.  188,  contra. 

See  Redlich  v.  Doll,  54  N.  Y.  234,  240.  —  Ed. 
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THOMAS  D.  CLARKE  v.  JOHN  JOHNSON. 
In  the  Supeeme  Couet,  Illinois,  June  Teem,  1870. 

[Reported  in  54  Illinois  Reports,  296.] 

Appeal  from  the  Circuit  Court  of  Clay  County,  the  Hon.  Richard 
S.  Canby,  judge,  presiding. 

The  opinion  states  the  case. 

Mr.  George  W.  Henry,  for  the  appellant. 

Messrs.  Bryan.,  Motan,  and  Brewer,  for  the  appellee. 

Me.  Justice  Walkee  delivered  the  opinion  of  the  court. 

This  was  an  action  of  assumpsit  on  a  promissory  note  executed  by 
defendant  to  one  Bush,  on  the  28th  of  October,  1869,  for  1108,  due  at 
one  day,  with  ten  per  cent  per  annum  interest.  On  the  back  of  the 
note  was  indorsed  an  assignment,  in  the  usual  form,  but  without  date, 
to  plaintiff.  A  plea,  among  others,  was  filed,  averring  that  the  making 
of  the  note  was  obtained  by  fraud  and  circumvention.  A  trial  was 
had,  resulting  in  a  verdict  and  judgment  in  favor  of  defendant;  and 
plaintiff  has  brought  the  record  to  this  court,  and  assigns  various 
errors. 

On  the  trial,  appellee  testified  that  he  signed  the  note  as  it  appeared 
at  the  trial ;  that  it  had  not  been  altered  after  it  was  signed.  He 
states  that  Bush  came  to  his  house  at  the  date  of  the  note,  and  pro- 
posed to  sell  him  a  ploughing-machine,  and  that,  being  in  doubt  as  to 
the  truth  of  Bush's  representations,  and  Bush  having  proposed  to  go 
to  the  railroad  station  and  telegraph  to  the  manufacturers  for  the  pur- 
pose of  satisfying  appellee,  he  was  about  to  insert  a  condition  in  the 
note  that  would  insure  the  delivery  of  the  ploughs,  or  render  it  void, 
when  Bush  snatched  the  note  from  appellee,  and  ran  off  with  it ;  that 
he  had  never  seen  Bush  afterwards,  and  was,  at  the  time,  too  unwell 
to  prosecute  him ;  that  he  intended  to  insert  a  condition  in  the  note 
before  giving  it  to  Bush  ;  knew  nothing  of  Clarke  until  the  note  was 
assigned  to  him.  He  states  he  never  received  the  ploughs  or  machinery, 
and,  on  writing  to  the  manufacturers,  they  denied  knowing  Bush,  and 
disclaimed  his  agency. 

The  court  thereupon  gave  this  instruction  :  — 

"  The  plaintiflf  is  entitled  to  recover  on  the  note  in  question,  if 
the  jury  are  satisfied  that  the  defendant  executed  the  note  in  ques- 
tion. It  is  no  defence  to  an  action  on  such  note,  that  the  note  was 
obtained  in  bad  faith,  or  that  it  was  surreptitiously  obtained  by  the 
payee,  or  even  forcibly,  if  it  was  assigned  before  due.     The  defend- 
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ant  denies,  by  his  pleas,  the  making  and  delivery  of  the  note,  as  his 
note  ;  for  a  note  cannot  be  said  to  be  executed  until  it  is  delivered  :  the 
making  is  not  complete  without  a  delivery.  If  the  jury  shall  believe, 
from  the  evidence,  that  defendant  never  executed  this  note,  —  that  is, 
that  there  was  no  legal  and  valid  execution  of  the  note  on  his  part,  by 
a  deliver)'  of  it,  as  well  as  signing,  —  it  was  not  his  note,  and  the 
defendant  will  be  entitled  to  a  verdict." 

This  instruction  manifestly  misled  the  jury  in  arriving  at  their  verdict. 
It  asserts  that  the  note  was  not  executed  nntil  it  was  delivered,  and 
that,  if  appellee  did  not  deliver  it,  there  was  no  legal  and  valid  execu- 
tion of  the  note  that  would  bind  appellee  for  its  payment,  and  he  was 
entitled  to  a  verdict.  This  is,  no  doubt,  true  as  between  the  parties, 
but  not  as  to  an  innocent  purchaser  before  maturity.  And  when  an 
assignment  is  found  on  a  note,  without  date,  the  presumption  is  that  it 
was  indorsed  at  the  date  of  its  execution. 

In  the  case  of  Shipley  v.  Carroll,^  the  plea  averred  that  the  note  was 
written  and  signed  by  the  maker,  simply  and  solely  as  a  matter  of 
amusement,  without  any  design  of  delivering  it  to  the  payee,  and  that 
the  payee  feloniously  stole  the  note  from  the  maker,  and  that  he  never 
was  the  legal  holder  or  owner  of  the  note.  In  that  case,  the  note  had 
been  assigned  before  maturity,  and  on  demurrer  it  was  held  that  the 
plea  did  not,  as  against  the  assignee  before  it  fell  due,  present  a  de- 
fence to  its  collection.  That  case  was  certainly  as  strong  as  this,  and, 
being  similar  in  principle,  it  must  control,  and  is  decisive  of,  the  case 
at  bar. 

The  judgment  of  the  court  below  must  be  reversed,  and  the  cause 
remanded.  Judgment  reversed? 


CAFLKINS  V.  WHISLER. 

In  the  Supreme  Couet,  Iowa,  Juste  Teem,  1870. 

\Reported  in  29  Iowa  Reports,  495.] 

,  Action  upon  a  promissory  note ;  defence  that  the  instrument  is  a 
forgery.     The  cause  was  submitted  to  the  court  without  a  jury.     The 

1  45  111.  285. 

2  Shipley  v.  Carroll,  45  III.  285 ;  Worcester  Bank  u.  Dorchester  Bank,  10  Cush. 
488;  Kinyon  o.  WoWford,  17  Minn.  239;  Briggs  v.  Ewart,  51  Mo.  245,  249  {semble); 
Gould  V.  Segee,  6  Duer,  260,  accord. 

Cline  V.  Guthrie,  42  Ind.  227  (semhh) ;  Burson  ^.  Huntington,  21  Mich.  415;  Hall 
V.  Wilson,  16  Barb.  548,  555  (semble),  contra. 
Conf.  Ledwich  v.  McKim,  53  N.  Y.  307.  —  Ed. 
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court  found  the  following  facts :  Defendant  entered  into  a  contract 
with  one  Smith  to  sell  for  him,  as  his  agent,  grain-seeders.  At  Smith's 
request,  defendant  signed  his  name  upon  a  blank  piece  of  paper,  which 
Smith  was  to  send  to  the  manufacturers  of  the  seeders,  that  they  might 
know  defendant's  signature  upon  orders  which  he  should  make  upon 
them  for  the  machines.  The  signature  was  made  for  no  other  pur- 
pose. The  instrument  in  suit  was  printed  over  the  signature  of 
defendant,  so  obtained  without  his  knowledge  and  consent,  and  the 
stump  in  the  same  manner  attached  and  cancelled.  The  plaintiff  pur- 
chased the  note  before  maturity,  for  a  valid  consideration,  and  without 
knowledge  of  any  matter  connected  with  its  execution.  Upon  these 
findings,  the  court  held  that  the  note  is  a  forgery  and  void,  and  that 
plaintiff  is  not  entitled  to  recover  thereon.     Plaintiff  appeals. 

Mb  Ooid  and  Ilerron,  for  the  appellant. 

D.  -P.  Stubbs,  for  the  appellee. 

Beck,  J.  A  holder  of  negotiable  paper,  acquired  before  dishonor, 
is  not  protected  against  defences  that  make  void  the  instrument.  He 
can  have  no  claim  upon  forged  paper  against  the  person  whose  name 
is  falsely  affixed  thereto  as  the  maker,  and  who  is  without  fault  as  to 
the  forgery  and  the  taking  of  the  paper  by  the  holder.  1  Parsons, 
Bills  and  Notes,  75,  and  authorities  cited. 

Is  the  note  sued  upon  a  forged  instrument  ?  "  The  making  or  alter- 
ation of  any  writing  with  fraudulent  intent,  whereby  another  may  be 
prejudiced,  is  forgery."  State  v.  Wooderd.^  In  order  to  constitute 
the  offence  of  forgery,  it  is  not  necessary  that  the  signature  of  the 
instrument  be  false.  The  instrument  may  be  altered,  so  that  it  is  not 
the  instrument  signed  by  the  maker ;  and,  if  this  be  fraudulently  and 
falsely  done,  it  is  forgery.  So,  if  words  be  added  to  change  its  effect, 
with  like  intent,  it  is  a  forgery.  In  the  case  before  us,  the  instrument 
was  falsely  and  fraudulently  made  over  the  genuine  signature  of  de- 
fendant, which  was  not  obtained  for  the  purpose  of  binding  defendant 
by  any  contract.  It  is  evident  that  this  differs  in  no  respect  from  the 
cases  mentioned,  and  that  the  note  is  a  forgery  and  void.  See  2  Par- 
sons, Bills  and  Notes,  584. 

The  case  differs  materially  in  its  facts  from  the  cases  cited  in  sup- 
port of  plaintiffs  right  to  recover.  In  those  cases,  blanks  were  filled 
up  contrary  to  the  direction  of  the  maker,  or  without  his  authority. 
But  in  all  of  such  cases  the  makers  intended  to  execute  an  instrument 
that  should  be  binding  upon  them.  Blanks  were  filled  up  contrary  to 
the  authority  given  by  the  makers,  or  in  some  other  way  the  instru- 
ments were  made  so  that  they  did  not  correspond  with  the  intention 

1  20  Iowa,  542;  Eev.  §  4253. 
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of  the  makers ;  but,  in  all  sucli  cases,  there  were  makers  and  instru- 
ments, and  through  the  frauds  of  those  to  whom  the  instruments  were 
intrusted  they  were  thus  made  to  be  of  different  effect  than  was  de- 
signed by  the  makers.  In  these  cases,  it  is  correctly  held  that,  while 
the  parties  perpetrating  the  fraud  in  some  cases  may  have  been  guilty 
of  forgery,  yet  the  makers  were  bound  upon  the  instruments,  as  against 
holders  in  good  faith  and  for  value.  The  reason  is  obvious.  The 
maker  ought  rather  to  suffer,  on  account  of  the  fraudulent  act  of  one 
to  whom  he  intrusts  his  paper,  or  who  is'made  his  agent  in  respect  of 
it,  than  an  innocent  party.  The  law  esteems  him  in  fault,  in  thus 
putting  it  in  the  power  of  another  to  perpetrate  the  fraud,  and  requires 
him  to  bear  the  loss  consequent  upon  his  negligence.  In  the  case 
under  consideration,  no  fault  can  be  imputed  to  the  defendant.  He 
did  not  intrust  his  signatui-e  to  the  possession  of  the  forger  for  the 
purpose  of  binding  himself  by  a  contract.  He  conferred  no  power 
upon  the  party  who  committed  the  crime  to  use  it  for  any  such  pur- 
pose. He  was  not  guilty  of  negligence  in  thus  giving  it ;  for  it  is  not 
unusual,  in  order  to  identify  signatures,  and  for  other  purposes,  for  men 
thus  to  make  their  autographs.  The  defendant  cannot  be  regarded  as 
being  so  far  in  fault  in  the  transaction  that  he  ought  to  be  required  to 
bear  the  loss  resulting  from  the  crime. 

In  our  opinion,  the  decision  of  the  Circuit  Court  is  in  accord  with 
the  law,  and  is  therefore  Affirmed} 


JAMES  W.  HARVEY  v.  GEORGE  F.  SMITH. 

In  the  Supeeme  Couet,  Illinois,  Septembeb  Teem,  1870. 

\Reported  in  55  Illinois  Reports,  224.] 

Appeal  from  the  Circuit  Court  of  Kane  County ;  the  Hon.  Silvanus 
Wilcox,  judge,  presiding. 

This  was  an  action  on  a  promissory  note  by  an  assignee  against  the 
maker,  given  for  the  purchase  of  some  fanning  mills.  The  defendant 
testified  on  the  trial  that  the  mills  had  never  been  delivered  to  him, 
and  that  the  note,  at  the  time  he  executed  it,  contained  a  condition, 
written  in  pencil,  as  follows  :  "  This  note  is  not  to  be  paid  until  four- 
teen mills  are  sold,"  and  that  the  same  had  since  been  erased.  The 
note,  as  offered  in  evidence,  was  written  in  ink,  and  bore  no  trace  of 
a  pencil  mark,  or  any  indication  of  alteration. 

Messrs.  Barry  cfc  Mc  Clellan,  for  the  appellant. 

Mr.  W.  B.  Plato,  for  the  appellee. 

Me.  Justice  Beebse  delivered  the  opinion  of  the  court. 
1  Nance  v.  Lary,  5  Ala.  370,  accord.  —  Ed. 
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This  was  an  action  of  assumpsit,  in  the  Kane  Circuit  Court.  The 
defence  was  that  the  note  had  been  altered  in  a  material  part  since 
its  execution  and  delivery.  The  jury  found  for  the  defendant.  A 
motion  for  a  new  trial  was  duly  made  and  overruled,  and  judgment 
rendered  on  the  verdict. 

To  reverse  this  judgment,  the  plaintiff  appeals  to  this  court. 

The  note  sued  on  had  been  assigned  to  the  plaintiff  some  months 
before  its  maturity,  and  under  circumstances  to  excite  no  suspicion  or 
inquiry.  Full  value  was  paid  for  the  note ;  and  the  evidence  to  estab- 
lish the  defence  was  so  slight,  compared  with  that  produced  by  the 
plaintiff,  that  the  note  had  not  been  altered  in  any  respect,  the  jury 
should  not  have  hesitated  to  find  a  verdict  in  favor  of  the  plaintiff. 

The  following  instruction  was  asked  by  the  plaintiff,  which  the 
court  refused  :  — 

"Although  the  jury  may  believe,  from  the  evidence,  that  the  note, 
at  the  time  it  was  executed  by  the  defendant,  had  the  words  '  after 
the  sale  of  fourteen  mills,'  and  although  the  jury  may  believe  from  the 
evidence  that  said  words  have  been  erased,  yet,  if  the  jury  further 
believe  from  the  evidence  that  those  words  were  jjut  upon  the  paper 
with  such  light  material  that  they  could  be  erased  without  leaving 
any  trace  upon  the  paper  which  could  be  detected  by  a  prudent  and 
careful  man,  and  if  they  further  believe  from  the  evidence  that  said 
words  were  erased  from  the  paper  without  leaving  any  traces  behind 
them  to  show  that  they  liad  ever  been  upon  the  paper,  and  that  said 
erasure  was  made  without  the  knowledge  of  the  plaintiff  and  before 
he  purchased  the  same,  then  the  law  is  for  the  plaintiff,  and  the  jury 
should  so  find." 

It  appears  from  the  evidence  that  the  words  in  question  were 
written  on  this  note  in  pencil,  and  in  view  of  this  fact  the  instruction 
should  have  been  given. 

If  a  person  signs  a  note  written  partly  in  ink,  but  containing  a 
material  condition,  qualifying  his  liability,  written  only  in  pencil,  he 
is  guilty  of  gross  carelessness ;  and  if  the  writing  in  pencil  is  erased  so 
as  to  leave  no  trace  behind,  or  any  indication  of  alteration,  as  it  easily 
may  be,  we  ^re  of  opinion  an  innocent  holder,. taking  the  note  before 
maturity,  for  a  valuable  consideration,  will  take  it  discharged  of  any 
defence  arising  from  the  erased  portion  of  the  note,  or  from  the  fact 
of  alteration.    Young  v.  Grote. 

Had  this  instruction  been  given,  it  is  not  probable  a  verdict  would 
have  been  found  for  the  defendant.  This  instruction  should  not  have 
been  refused.  For  this  error,  and  for  refusing  the  motion  for  a  new 
trial  on  the  evidence,  the  judgment  must  be  reversed  and  the  cause 
remanded,  -  Judgment  reversed. 
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WILLIAM  McGRATH,  Respondent,  v.  JOHN   F.  CLARK, 

Appellant. 

In  the  Cotjet  of  Appeals,  New  York,  January  29,  1874. 

yReparted  in  56  New  York  Reports,  34.] 

Appeal  from  judgment  of  the  general  term  of  the  Supreme  Court 
in  the  Third  Judicial  Department,  affirming  a  judgment  of  the  County 
Court  of  Washington  County,  in  favor  of  plaintiff,  entered  upon  a 
verdict. 

This  action  was  upon  a  promissory  note  against  defendant,  as  in- 
dorser.     The  note,  when  indorsed  by  defendant,  was  as  follows  :  — 

"  $175.  Whitehall,  N.  Y.,  Nov.  27,  1868. 

" after  date,  I  promise  to  pay  Wm.  McGrath,  or  bearer,  8175 

at  E.  D.  Landon." 

After  the  indorsement,  the  note  was  delivered  to  the  maker,  who, 
before  the  delivery  thereof  to  the  payee  (plaintiff),  filled  the  blanks  by 
inserting  "  six  months "  as  the  time,  and  "  The  National  Bank  of 
Poultney "  as  the  place  of  payment,  adding  also  the  words  "  with 
interest."  The  court  directed  a  verdict  for  plaintiff,  which  was  ren? 
dered  accordingly. 

A.  H.  Tanner,  for  the  appellant.  A  material  alteration  of  a  bill  or 
note,  without  authority  or  consent,  will  discharge  a  prior  indorser. 
Edwards  on  Bills,  §  95,  and  cases  cited.  The  unauthorized  addition 
of  the  words  "with  interest "  is  such  a  material  alteration.  Wood- 
worth  V.  Bank  of  America,^  Clute  v.  Small,^  Dewey  v.  Reed,'  Miles  v. 
StaiT,^  Waterman  v.  Vose,^  Warrington  v.  Early,'  Holmes  v.  Trumper,' 
Fulmer  v.  Seitz,*  Hoffmer  v.  Wenrich,'  Kountz  v.  Kennedy,'"  Garrard 
V.  Haddan,'^  Britton  v.  Dierker.^  This  is  so,  although  the  alteration 
was  made  without  fraudulent  intent.  Fay  v.  Smith.''  The  indorse- 
ment in  blank  gave  no  authority  to  add  the  words  "  with  interest." 
Edwards  on  Bills,  92 ;  Bank  of  America  v.  Woodworth,'  Boyd  v. 
Brotherson,'"  Bruce  v.  Wescott,'^  Clute  v.  Small,^  Nazro  v.  Fuller,"  Ivit- 

1  19  J.  E.  391.  2  17  Wend.  238.  '  40  Barb.  21. 

<  2  Bailey,  359.  6  43  Me.  504.  6  22  E.  &  B.  763. 

'  22  Mich.  427.  8  68  Pa.  237.  »  32  Pa.  423. 

w  68  Pa,  187.  11  67  Pa.  82.  12  43  Mo.  591. 

13  1  All.  477.  "  10  Wend.  98.  15  3  Barb.  374. 
18  24  Wend.  374. 
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chen  V.  Place.*  Plaintiff  is  not  a  bona  fide  holder.  Conley  v.  Grant,^ 
Mcch.  Bank  v.  Douglass.^  The  question,  whether  there  was  an  author- 
ity to  add  the  words  "  with  interest,"  should  have  been  submitted  to 
the  jury.  Chitty  on  Cont.,  786,  and  cases  cited;  Edwards  on  Bills, 
95  ;  Bruce  v.  Wescott,''  Herrick  v.  Malin,^  Boyd  v.  Brotherson,"  Bank 
of  America  v.  Woodworth,'  Bishop  v.  Chambre,*  Taylor  v.  Mosley.^ 

L.  11.  Jessup,  for  the  respondent.  Plaintiff  was  a  bona  fide  holder 
of  the  note.  Van  Duzer  v.  Howe.*"  The  holder  of  the  note  was  au- 
thorized by  implied  authority  to  fill  up  the  blank.  Kitchen  v.  Place,* 
Mitchell  V.  Culver,**  Mech.  and  F.  Bank  v.  Schuyler.*''  A  principal  who 
places  his  agent  in  a  position  to  commit  a  fraud  should  suffer,  rather 
than  a  bona  fide  holder.  Mc Williams  v.  Mason,*^  Chemung  Co.  Bank 
V.  Bradner,**  Day  v.  Saunders,*^  Griggs  v.  Howe.*'  Defendant  is  es- 
topped from  denying  liability  or  alleging  against  a  bona  fide  holder 
that  the  alteration  is  a  forgery.  Ejtchen  v.  Place,*  Van  Duzer  v. 
Howe.*" 

Chuech,  C.  J.  The  ruling  of  the  learned  judge  at  the  circuit  in 
directing  a  verdict  for  the  plaintiff  cannot  be  sustained.  When  the 
note  was  indorsed  by  the  defendant,  and  delivered  to  the  maker,  the 
only  blanks  in  it  were  the  time  and  place  of  payment.  These  blanks 
the  maker  had  an  implied  authority  to  fill  up  by  inserting  any  time 
and  place  he  chose ;  but  he  had  no  authority  to  make  any  material 
alteration  in  the  note.  The  note  was  perfect  in  other  respects.  The 
addition  of  the  words  "  with  interest "  increased  the  liability  of  the 
indorser ;  and  the  maker  had  no  more  right  to  add  those  words  than 
he  had  to  increase  the  sum  for  which  the  note  was  given  by  adding 
the  amount  of  the  interest  to  it  for  the  time  the  note  had  to  run.  The 
defendant  might  have  been  willing  to  confer  unlimited  authority  as  to 
the  time  of  payment.  The  longer  the  time,  the  less  would  be  the 
present  liability ;  and  in  no  event  could  the  liability  exceed  the  sum 
specified.  He  never  could  be  made  liable  for  more  than  $175 ;  while 
an  authority  to  add  interest  might  render  him  liable  for  double  that 
amount.  The  General  Term  affirmed  the  judgment  upon  the  authority 
of  Van  Duzer  u.  Howe.*"  In  that  case,  an  acceptance  was  delivered  to 
the  drawer  of  a  bill,  with  the  amount  left  blank,  which  the  drawer 
filled  up  with  a  larger  amount  than  was  agreed  upon  between  him  and 
the  acceptor  ;  and  the  court  very  properly  held  that  a  bona  fide  holder 

1  41  Barb.  466.  ^  36  N.  H.  273.  »  31  Conn.  170. 

4  3  Barb.  379.  *  22  Wend.  394.  «  10  Wend.  93. 

1  19  J.  R.  391.  8  3  c.  &  P.  55.  9  6  C.  &  P.  273. 

10  21  N.  Y.  531.  1*  7  Cow.  336.  "  7  Cow.  335  a. 

18  31  N.  Y.  294.  **  44  N.  Y.  686.  is  3  Keyes,  347. 
16  31  Barb.  100. 
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could  recover  the  amount.  The  indorsement  and  delivery  to  the  maker 
of  a  blank  note  carries  with  it  an  authority  to  fill  up  the  note  for  any 
amount.  In  the  language  of  Lord  Mansfield,  "  The  indorsement  of  a 
blank  note  is  a  letter  of  credit  for  an  indefinite  sum."  Russell  v,  Lang- 
staffe.  But  this  well-settled  principle  does  not  reach  this  case.  Here 
the  amount  of  the  note  was  fixed  :  the  note  was  not  blank  in  respect  to 
the  amount.  It  is  only  the  blank  portions  of  the  note  which  may  be 
filled  up.  We  have  been  referred  to  no  authority  which  would  author- 
ize the  maker  to  insert  the  words  "  with  interest  "  to  the  note.  Kitchen 
V.  Place  '  merely  decided  that  the  holder  of  a  note  might  insert  a  place 
of  payment  after  the  word  "  at  "  in  a  blank  space  left  for  that  purpose. 
But  in  that  case  the  court  say  that,  if  the  word  "  at "  had  been  erased, 
the  note  would  have  been  complete  without  filling  the  blank.  Mitchell 
V.  Culver  and  Mechanics'  and  Farmers'  Bank  v.  Schuyler^  were  cases 
where  the  date  was  supplied.  In  the  first  case,  the  day  of  the  month 
was  left  blank,  and  in  the  last  the  date  was  omitted.  The  court  held 
that  filling  in  the  day  of  the  month  in  the  one  case  and  adding  the 
date  in  the  other  were  authorized  by  the  delivery  of  the  paper  thus 
defective.  These  cases  are  pressed  upon  us  as  analogous,  because  it 
is  said  that  a  note  is  perfect  without  any  date ;  and  it  was  urged  in 
one  of  these  cases  that,  therefore,  the  addition  of  a  date  was  an  altera- 
tion. The  court  answered  this  suggestion  by  saying,  "  The  defendant 
must  have  contemplated  the  addition  of  the  note  before  the  note  was 
to  be  passed,  for  it  was  payable  at  tlie  Mechanics'  and  Farmers'  Bank. 
It  is  believed  to  be  the  invariable  custom  of  banks  to  discount  no  paper 
without  a  date."  The  omission  was  regarded  as  a  blank  which  might 
be  filled  up.  It  was  suggested  by  the  counsel  for  the  plaintiff  that  in- 
terest is  usually  added  after  the  place  of  payment ;  and  that  element 
being  left  blank  authorized  the  addition  of  these  words,  in  connection 
with  the  place  of  payment.  This  is  not  tenable.  It  is  not  a  universal 
custom  for  notes  to  bear  interest.  Again,  it  is  not  essential  nor  uni- 
\  ersal  to  insert  interest  after  the  place  of  payment.  If  it  was,  the 
words  "  with  interest "  have  no  connection  with  the  place  of  payment. 
They  relate  to  the  amount  to  be  paid  ;  and  an  authorit}'  to  fill  a  blank 
for  the  place  of  payment  does  not  include  or  involve  an  authority  to 
insert  interest.  There  was  no  blank  to  be  filled  up  for  the  insertion  of 
an  obligation  to  pay  interest.  The  insertion  of  those  words  was  an 
alteration  of  the  note  as  it  existed  when  indorsed  and  delivered  to  the 
maker,  and  it  was  material ;  and,  unless  some  authority  can  be  shown 
besides  the  circumstance  of  the  delivery  of  the  note  to  the  maker,  it  is 
invalid  as  against  the  indorser. 

'  41  Barh  465.  2  7  Cow.  336,  and  note. 
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The  rule  that  "  whenever  one  of  two  innocent  parties  must  suffer  by 
the  acts  of  the  third,  he  who  has  enabled  such  third  person  to  occasion 
the  loss  must  sustain  it,"  is  not  applicable,  for  the  reason  that  the  in- 
dorser  did  not,  in  any  legal  sense,  enable  the  maker  to  make  the  altera- 
tion. He  indorsed  a  note  for  a  specific  sum,  which,  as  we  have  seen, 
conferred  no  authority  upon  the  maker  to  change  or  alter  it.  If  it  did, 
indorsers  would  occupy  a  perilous  position.  An  indorsement  of  a  note 
of  $1,000  would  authorize  the  maker  to  change  it  to  $10,000.  It  mat- 
ters not  whether  the  amount  is  large  or  small,  the  principle  involved  is 
the  same. 

The  judgment  must  be  reversed,  and  a  new  trial  granted,  costs  to 
abide  the  event. 

All  concur.  Judgment  reversed} 


THE  MARINE    NATIONAL   BANK,  Appellant,  v.  THE   NA- 
TIONAL  CITY  BANK,  Respondent. 

In  the  Couet  of  Appeals,  New  Yoek,  November,  1874, 

[Reported  in  59  New  York  Reports,  67.] 

Appeal  from  order  of  the  general  term  of  the  Superior  Court  of 
the  city  of  New  York,  reversing  a  judgment  in  favor  of  plaintiff,  en- 
tered upon  the  report  of  a  referee.     (Reported  below,  4  J.  &  S.  470.) 

This  action  was  brought  to  recover  a  sum  of  money  alleged  to  have 
been  paid  by  plaintiff  to  defendant  by  mistake. 

The  facts,  as  found  by  the  referee,  were  in  substance  as  follows  :  On 
the  first  day  of  December,  1869,  Lunt  Brothers,  merchants  in  New 
York,  gave  to  a  stranger,  in  exchange  for  twenty-five  dollars,  a  check 
for  that  amount,  drawn  upon  plaintiff,  payable  to  the  order  of  Henry 
Smith.  On  the  next  day,  a  person  called  upon  Derippe  &  Co.,  gold 
brokers  in  New  York,  stating  that  he  wished  to  buy  some  gold  for 
Lunt  Brothers,  and  asked  the  price  of  $3,334  gold  in  currency  :  a 
memorandum,  giving  the  amount  as  $4,079.96,  was  delivered  to  him. 
Soon  after,  he  returned  with  the  check  above  mentioned,  which  had 
been  altered  by  erasing  the  date,  payee  and  amount,  and  inserting  date 
December  2,  1869,  payee  Derippe  &  Co.,  amount  $4,079.96.  Derippe 
&  Co.  sent  the  check  to  plaintifi's  bank  for  certification,  and  upon  pre- 

1  Holland  v.  Hatch,  11  Ind.  497;  Bruce  v.  Westcott,  3  Barb.  374,  accord. 
Conf.  Patton  v.  Shanklin,  14  B.  Mon.  15 ;  Holland  v.  Hatch,  15  Oh.  St.  464 ; 
Spitler  V.  James,  32  Ind.  202,  208.  —  Ed. 
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sentation  it  was  duly  certified  ;  and,  thereupon,  Derippe  &  Co.,  without 
notice,  and  being  ignorant  of  the  alteration,  and  relying  upon  the  cer- 
tification, gave  to  the  said  person  the  sum  of  $3,334  American  gold, 
receiving  in  payment  the  certified  check.  Derippe  &  Co.  indorsed 
the  check,  and  deposited  it  the  same  day  in  the  defendant's  bank  with 
which  they  kept  an  account.  Their  account  was  overdrawn  to  an 
amount  less  than  the  amount  of  said  altered  check,  at  the  time  of  the 
deposit  of  the  check,  and  that  deposit  made  their  account  good.  Plain- 
tiff paid  the  check  to  defendant  on  the  morning  of  the  3d  of  Decem- 
ber, 1869,  and  on  the  same  day,  and  immediately  after  discovering  the 
alterations,  notified  defendant  thereof,  offered  to  return  the  check,  .and 
requested  repayment  of  the  amount.  Defendant  refused  to  repay  the 
same.  Plaintiff,  when  it  certified  and  paid  the  check,  and  defendant, 
when  it  received  the  check  on  deposit  and  received  payment,  believed 
it  to  be  a  genuine  check. 

The  referee  found,  as  conclusions  of  law,  that  plaintiff  did  not 
guarantee  the  genuineness  of  the  filling  up  of  the  check  by  certifying, 
and  so  was  not  estopped  from  showing  the  alteration,  and  was  enti- 
tled to  judgment  for  the  amount  paid.  Judgment  was  entered  accord- 
ingly. 

Waldo  Ifutc/iins,  for  the  appellant.  When,  in  consequence  of  a 
mutual  mistake  of  fact,  one  party  has  received  the  property  of  another, 
he  must  refund.  Kingston  Bank  v.  Ettinge.'  The  certification  of  a 
check  by  a  bank  imposes  upon  it  no  greater  liability  than  is  incurred 
by  the  acceptance  of  a  bill  of  exchange.  F.armers'  Bank  v.  B.  and 
D.  Bank,^  Barnes  v.  Ontario  Bank,*  Meads  v.  Merchants'  Bank,*  Irving 
Bank  v.  "Wetherald,^  Merchants'  Bank  v.  State  Bank.^  The  accep- 
tance of  a  bill  of  exchange  is  not  an  admission  or  a  certificate  that 
the  body  of  the  bill  is  genuine.  Bank  of  Commerce  v.  Union  Bank,' 
Nat.  Bank  of  Commerce  v.  Nat.  M.  Banking  Ass'n,'  Espy  v.  First  Nat. 
Bank  of  C.,'  Goddard  v.  Merchants'  Bank,^"  Jones  v.  Ryde,"  Smith  v. 
Mercer  ;  '^  Story  on  Bills,  §§  262-264.  A  drawee  who  has  paid  a  bill 
believing  it  to  be  genuine,  whereas  it  has  been  fraudulently  altered, 
can  recover  the  amount  jiaid,  if  the  drawer's  signature  remained  gen- 
uine. Nat.  Bank  of  Commerce  v.  Nat.  M.  Banking  Ass'n,'  Bank  of 
Commerce  v.  Union  Bank,'  Espy  v.  First  Nat.  Bank  of  C.^  Defend- 
ants not  having  had  title  to  the  check,  plaintiff  can  recover  back  the 
money  paid  on  it.     Bank  of  Commerce  v.  Union  Bank,i'  Canal  Bank 

1  40  N.  Y.  391.  2  16  N.  Y.  125.  s  19  n.  Y.  152,  159. 

4  25  N.  Y.  143.  6  36  N.  Y.  335.  ^  10  Wall.  604,  647,  648. 

'  3  N.  Y.  286.  8  55  N.  Y.  211.  »  18  Wall.  604. 

If  i  N.  Y.  147.  II  5  Tauijt.  488.  1^  6  Taunt.  76. 
"  a  N.  Y.  230. 
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V.  Bank  of  Albany,^  McBride  v.  Farmers'  Bank.^  Defendants  were 
not  bona  fide  holders  of  the  check  for  value.  Coddington  v.  Bay, 
Stalker  v.  McDonald.  The  acceptor  of  a  bill  speaks  only  to  the  gen- 
uineness of  the  drawer's  signature.  Bank  of  Commerce  v.  Union 
Bank,'  Canal  Bank  v.  Bank  of  Albany.^  A  party  who  indorses  a 
forged  check  and  gives  it  currency  must  bear  the  loss.  Bank  of  Com- 
merce V.  Union  Bank,'  Canal  Bank  v.  Bank  of  Albany.^ 

Wm.  Henry  Arnoux,  for  the  respondent.  The  certification  by 
plaintiff  was  an  original  undertaking  to  pay  the  check,  and  bound  it 
to  an  innocent  holder.  Meads  v.  Merchants'  Bank,*  Nassau  Bank  v. 
Broadway  Bank,^  Willets  v.  Phosnix  Bank,^  Fire  and  Marine  Bank  v. 
B.  and  D.  Bank,'  First  Nat.  Bank  v.  Leach,'  Merchants'  Bank  v.  State 
Bank,^  Cooke  v.  State  Nat.  Bank.^"  Certification  that  a  check  is  good 
is  equivalent  to  payment.  Smith  v.  Miller,"  McKleroy  v.  So.  Bank,!^ 
First  Nat.  Bank  v.  Leach.  Plaintiff  is  estopped  by  its  own  acts  from 
denying  the  validity  of  the  check  in  question,  for  the  amount  and  to 
the  payee  therein  expressed.  Mc Williams  v.  Mason,'"  Con.  Nat.  Bank 
V.  Nat.  Bank  of  Commerce,^*  Lickbarrow  v.  Mason,'''  McNeil  v.  Tenth 
Nat.  Bank,"  McKleroy  v.  So.  Bank,'^  Van  Duzer  v.  Howe,"  Ronsies  v. 
Alston,''  Hills  v.  Barnes,"  Cooke  v.  State  Bank,'™  Hern  v.  Nichols-^' 
Plaintiff  by  delay  in  commencing  this  action  lost  the  right  to  prosecute 
defendant,  and  its  only  right  of  action  was  against  the  payees  of  the 
check.  Story  on  Agency,  §  300  ;  Paley  on  Agency,  388-391 ;  3  Chitty 
on  Com.  and  Manuf.,  213;  2  Liverm.  on  Agency  [ed.  1818],  260, 
261.  Plaintiff  had  no  right  of  action  against  defendant  without  re- 
turning or  tendering  said  check.  Waterlo  v.  De  Witt,''^  DufEeld  v. 
Elles,'"  Brown  v.  Brown.^* 

Per  Curiam.  In  order  to  sustain  the  judgment  of  the  general 
term,  the  defendant  must  make  out  that  it  has  parted  with  its  money 
in  reliance  upon  some  assertion  of  the  plaintiff  in  respect  to  the  check, 
and  which  the  plaintiff  is  therefore  bound  to  make  good.  The  whole 
question  is.  What  did  the  plaintiff  assert  ?  Upon  this  question  we 
agree  with  the  views  expressed  by  the  learned  referee.  When  a  check 
is  presented  for  certification  to  a  bank  on  which  it  is  drawn,  the  pur- 
pose is  to  ascertain,  with  certainty,  what  the  bank  alone  can  know ;  and 

1  1  Hill,  287-290.  '  26  N.  Y.  450-454.  3  3  N.  Y.  230. 

*  25  N.  Y.  143.  ">  54  Barb.  242.  «  2  Duer,  130,  132. 

7  16  N.  Y.  125.  0  52  N.  Y.  350.  »  10  Wall.  648. 

10  10  Wall.  115.  '1  48  N.  Y.  171,  176.  "  u  La.  An.  458. 

"  31  N.  Y.  294.  w  50  N.  Y.  575.  '^  2  T.  R.  70. 

16  46  N.  Y.  329.  "  21  N.  Y.  531.  "  5  Ala.  297. 

19  11  N.  H.  395.  *>  52  N.  Y.  115.  21  1  galk.  298. 

22  36  N.  Y.  340-345.  ^s  1  Bligh  [n.b.],  497,  542.       24  jg  Cgnn.  410. 
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that  is,  whether  the  drawers  of  the  check  have  funds  suflScient  to  meet 
it;  and,  further,  to  obtain  the  engagement  of  the  bank  that  those 
funds  shall  not  be  withdrawn  from  the  bank  by  the  drawers  of  the 
check.  To  this  extent  the  knowledge  of  the  bank  must,  of  necessity, 
enable  it  safely  to  go,  in  the  way  of  assertion ;  and  its  own  power  over 
its  own  funds  will  suffice  to  protect  it  as  to  its  obligation.  But  if  the 
doctrine  contended  for  in  opposition  to  this  view  is  correct,  and  the 
certifying  bank  is  bound  to  warrant,  not  only  the  genuineness  of  the 
drawers'  signature  and  the  sufficiency  of  their  credit,  but  also  the  gen- 
uineness of  the  check  in  all  its  parts,  including  the  specification  of  the 
amount  to  be  paid,  and  the  names  and  identity  of  the  payees,  then 
obviously  there  must  occur  an  immediate  and  complete  change  in  the 
modes  of  doing  business,  which  would  defeat  and  practically  put  an 
end  to  the  use  of  certified  checks.  For  no  bank,  under  such  a  rule, 
could  safely  certify  a  check  without,  in  the  first  instance,  investigating 
its  origin  and  history  by  inquiry  of  its  makers  and  payees.  The 
burden  of  such  inquiries  could  not  be  borne  without  interfering  with 
or  interrupting  the  other  necessary  business  of  the  bank,  and  the  prac- 
tice of  certifying  checks  would  have  to  be  abandoned,  or  a  staff  of 
inquirers  instituted  in  every  bank  specially  charged  with  these  duties. 
It  is  plain  that  banks,  in  self-protection,  would  be  compelled  to  refuse 
altogether  to  certify  checks,  and  that  this  convenient  and  useful  in- 
vention of  modern  business  would  come  to  an  end.  The  mischief 
would  arise  from  charging  the  banks  with  a  knowledge  that,  in  the 
nature  of  things,  they  cannot  possess.  With  their  responsibility 
limited  to  the  facts  within  their  knowledge,  the  practice  imposes  no 
burden  upon  banks,  and  subserves  the  convenience  of  commerce. 
No  construction  ought  to  be  put  on  acts  in  the  usual  course  of  busi- 
ness, which  will  impose  upon  the  parties  interested  the  necessity  of 
immediately  altering  it.  For,  as  the  question  is,  necessarily,  what  did 
the  parties  mean,  we  cannot,  without  violent  construction,  attribute 
to  them  a  meaning  so  burdensome  that  it  will  necessitate  a  change  of 
the  usual  way  of  doing  business.  Such  a  meaning  we  know  they  can- 
not have  entertained.  We  have  been  referred  to  various  expressions 
in  different  cases,  stating  in  quite  positive  and  general  terms  the 
obligation  of  banks  upon  certified  checks.  Farmers'  Bank  v.  Butch- 
ers' Bank,^  First  Nat.  Bank  v.  Leach,^  Cooke  v.  State  Nat.  Bank  of 
Boston.'  These  are  to  be  construed  with  reference  to  the  facts  disclosed 
in  the  cases.  In  such  cases,  the  question  has  been,  in  various  forms, 
whether  the  bank  certifying  a  check  could  defend  itself  upon  the 
ground   of   want  of   authority  in  the  certifying  officer,  or  that  the 

I  16  N.  Y.  125.  2  52  N.  Y.  850.  «  52  N.  Y.  115. 
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drawer  had  not  funds.  These  being  facts  within  the  knowledge  of 
the  certifying  bank,  it  was  necessarily  precluded  from  disputing  its 
certificate.  But  there  is  no  ground  of  reason  or  authority  for  extend- 
ing the  rule  to  matters  not  being  especially  within  the  knowledge  of 
the  certifying  bank,  such  as  those  which  form  the  ground,  in  this  case, 
on  which  the  bank's  claim  of  immunity  rests. 

The  order  of  the  general  term  granting  a  new  trial  should  be 
reversed,  and  the  judgment  entered  oh  the  report  of  the  referee 
affirmed. 

All  concur.  Order  reversed,  and  judgment  accordingly.^ 


WILLIAM  H.  TOWFE  v.  LEWIS  RICE. 

In  the  Suprbme  Judicial  Court,  Massachusetts,  March  7,  8, 
AND  14,  1876;  February  2,  1877. 

[Reported  in  122  Massachusetts  Reports,  67.] 

Contract,  by  an  indorsee  against  Lewis  Rice  and  William  J.  Harol- 
son  as  makers,  with  a  count  against  Rice  as  indorser,  of  the  foll6wing 
instrument,  signed  "  Lewis  Rice,  Wm.  J.  Harolson,  Receivers,"  and 
indorsed  "  Lewis  Rice,  Receiver." 

«  $11,520^V  Boston,  July  1,  1873. 

"  Four  months  after  date  we  promise  to  pay  to  Lewis  Rice,  Re- 
ceiver, or  order,  eleven  thousand  five  hundred  twenty  •^  dollars,  for 
value  received,  with  interest  at  the  rate  of  two  per  cent  per  month 
after  due,  having  deposited  with  the  holders  as  collateral  security, 
with  authority  to  sell  the  same  at  the  broker's  board,  or  at  public  or 
private  sale,  at  his  option,  on  the  non-performance  of  this  promise, 
and  without  notice,  twenty-three  (23)  receivers'  certificates  of  in- 
debtedness $1,000  each  of  the  Alabama  and  Chattanooga  Railroad." 

'  A  motion  for  reargument  was  made,  but  denied.  The  opinion  of  the  court  upon 
this  motion  has  been  omitted. 

White  V.  Continental  Bank,  64  N.  Y.  316,  accord. 

The  decision  in  the  principal  case  involved  two  propositions,  viz. :  first,  that  one 
who  accepts  a  raised  bill,  or  certifies  a  raised  check,  is  not  liable  upon  the  accept- 
ance or  certification  even  to  an  innocent  holder  for  value  ;  secondly,  that  a  drawee 
who  has  paid  a  raised  bill  or  clieck  to  an  innocent  holder  for  value,  may  recover  the 
money  so  paid,  as  being  a  payment  made  under  a  mistake  of  fact.  This  second 
proposition  is  asserted  also  in  Redington  v.  Woods,  45  Cal.  406  ;  Third  Nat.  Bank  v. 
Allen,  69  Mo.  310;  Bank  of  Commerce  v.  Union  Bank,  3  Comst.  230;  City  Bank  v. 
Nat.  Bank,  45  Tex.  203  ;  in  which  cases  there  was  no  acceptance  or  certification,  and 
in  Bank  of  Commerce  v.  Nat.  Building  Association,  55  N.  Y.  211,  where  the  amount 
in  the  bill  was  altered  after  acceptance.  —  Eb. 
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The  writ  was  only  served  on  Rice,  whose  answer  contained  :  1st,  a 
general  denial ;  2d,  that  the  instrument  declared  on  was  not  a  nego- 
tiable promissory  note  ;  3d,  that  it  was  made,  executed,  and  delivered 
in  the  city  of  New  York,  and  was  void  under  the  usury  laws  of  that 
State. 

At  the  trial  in  the  Superior  Court,  before  Wilkinson,  J.,  the  defend- 
ant Rice  contended  that  the  instrument  declared  on  was  not  a  nego 
tiable  promissory  note,  and  that  he  was  not  personally  bound  thereon, 
as  his  signature  was  that  of  a  receiver  only,  but  the  judge  ruled  other- 
wise. 

It  appeared  that  the  defendants  were  receivers  of  the  Alabama  and 
Chattanooga  Railroad  Company,  appointed  by  the  United  States  Cir- 
cuit Court  in  Alabama,  and  were  engaged  in  operating  and  equipping 
it,  and  in  borrowing  money,  to  be  used  upon  the  railroad,  upon  their 
notes,  with  certificates  of  indebtedness,  issued  under  the  order  of  said 
court,  pledged  as  collateral  security. 

The  defendant  Rice  was  allowed,  against  the  plaintiff's  objection,  to 
show  that  the  note  in  suit  was  actually  a  New  York  contract,  made 
and  given  there,  and  to  impeach  it  for  alleged  usury  under  the  statutes 
of  New  York,  which  were  put  in  evidence.  He  also  introduced  evi- 
dence tending  to  show  that  he  resided  in  Boston ;  that  the  note  in 
suit  was  executed  and  delivered  in  New  York  in  renewal  of  three 
notes  then  due  and  payable  in  New  York  ;  and  that  it  was  dated 
"  Boston  "  for  the  purpose  of  avoiding  the  usury  law  of  New  York. 

The  plaintiff  introduced  evidence  tending  to  show  that,  although 
the  note  in  suit  was  made  in  New  York,  it  was  agreed  that  it  should 
be  dated  at  Boston,  and  that  it  should  be  a  Massachusetts  contract 
subject  to  Massachusetts  laws;  and  that  the  plaintiflf  took  the  note  as 
security  for  a  debt,  before  maturity  and  without  knowledge  of  the  cir- 
cumstances under  which  it  was  made. 

The  judge  ruled,  as  matter  of  law,  and  under  the  statutes  of  New 
York,  which  were  introduced  in  evidence,  that  the  note  was  absolutely 
void  on  the  ground  of  usury,  both  as  against  the  original  party  and 
any  innocent  holder,  for  value,  and  before  maturity,  and  that  the 
plaintiff  could  not  recover  against  the  defendant  Rice,  either  as  maker 
or  indorser,  and  directed  a  verdict  for  the  defendant ;  and  the  plain- 
tiff alleged  exceptions. 

R.  D.  Smith,  for  the  defendant. 

A.  A.  JRanney,  for  the  plaintiff."- 

'  A  portion  of  the  case  relating  to  a  question  of  procedure  has  been  omitted, 
together  with  a  statement  of  the  points  made  by  the  plaintiff  to  meet  the  defence  of 
usury.  —  Ed. 
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Devens,  J.  The  note  in  suit  was  made  and  delivered  in  New  York, 
although  there  was  evidence  that  it  was  dated  at  Boston  with  the 
intent  that  it  should  be  a  Massachusetts  contract.  The  consideration 
for  it  was  three  similar  notes  payable  in  the  city  of  New  York,  which 
had  become  due,  and  upon  which  a  rate  of  interest  usurious  under  the 
laws  of  New  York  had  been  reserved.  There  was  no  further  consid- 
eration, and  upon  it  also  a  usurious  rate  of  interest  was  reserved.  By 
the  statutes  of  New  York,  all  contracts  by  which  a  greater  rate  of  in- 
terest than  that  allowed  by  law  is  taken,  reserved  or  agreed  to  be 
taken,  are  void.^  If  we  treat  this,  between  the  original  parties,  as  a 
New  York  transaction  in  all  its  parts,  and  deem  that,  as  between  them, 
the  validity  of  the  contract,  as  affected  by  the  legality  of  the  trans- 
action upon  which  it  is  founded  and  in  which  it  took  its  inception  as 
a  contract,  must  be  determined  by  the  law  of  the  State  where  the 
transaction  took  place,  there  still  remains  the  question  whether  the 
plaintiff,  who  offered  evidence  that  he  had  purchased  this  note  in 
Boston  in  good  faith  and  for  full  value  before  maturity,  is  so  affected 
by  those  circumstances  that  he  cannot  recover. 

If  notes  are  void  because  tainted  with  usury,  they  are  ordinarily  so 
in  the  hands  of  an  innocent  indorsee,  the  law  operating  upon  and 
attainting  the  contract  itself,  attaching  thereto  the  consequences  of 
the  illegal  act.  Bowyer  v.  Bampton  ;  Lowe  v.  Waller ;  Bridge  v.  Hub- 
bard,^ Kendall  v.  Robertson.^ 

The  defendant  seeks,  as  against  an  innocent  purchaser  in  Massa- 
chusetts before  maturity  and  without  notice,  to  falsify  and  contradict 
the  note  signed  by  him,  by  proving  that,  although  dated  at  Boston, 
where  it  would  be  valid  notwithstanding  the  amount  of  interest  re- 
served, it  was  actually  made  in  New  York,  for  the  purpose  of  then 
proving,  by  the  statutes  of  New  York,  that  it  is  void.  Unless  he  can 
be  admitted  to  show  that  it  was  thus  made,  he  cannot  avail  himself  of 
the  defence  which  he  desires  to  maintain.  No  case  to  which  we  have 
been  referred,  or  which  we  have  been  able  to  find,  goes  so  far  as  to 
permit  such  proof. 

It  is  contended  on  his  behalf  that  Bayley  v.  Taber,*  is  precisely  in 
point  and  decisive  of  this  question.  We  do  not  so  consider  it.  It 
was  there  held,  where  a  statute  of  this  State  had  enacted  that  promis- 
sory notes  of  a  particular  description  made  or  issued  after  a  certain 
day  should  be  utterly  void,  that  it  was  competent  for  the  makers,  in 
an  action  brought  against  them  upon  notes  bearing  date  before  such 
day,  to  prove  that  they  were  in  fact  made  and  issued  subsequently. 
The  ground  upon  which  that  decision  rests  is,  that  as  the  legislature 

I  1  N.  Y.  Stats,  at  Large,  725,  tit.  3,  §  5.  2  15  Mass.  96. 

»  12  Cush.  156.  *  5  Mass.  286. 
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had  declared  notes  so  made  or  issued  to  be  void,  any  other  result 
would  operate  to  practically  annul  the  statute,  the  policy  of  which 
had  been  determined.  The  case  goes  so  far  as  to  hold  that  if,  by  the 
law  of  Massachusetts,  such  a  contract  as  that  in  suit  was  void  if  made 
here,  it  might  be  shown  by  proof  that,  although  apparently  made  in 
another  State,  where  such  a  contract  would  be  valid,  it  was  actually 
made  here. 

This  is  ^uite  a  different  proposition  from  holding  that  it  may  be 
shown  that  a  contract,  apparently  made  here,  and  valid  if  so  made, 
may  be  shown  to  have  been  made  elsewhere,  for  the  purpose  of  then 
proving  that  it  would  be  void  by  the  laws  there  existing.  In  the  first 
case,  the  defendant  is  not  estopped,  because  the  lex  loci  is  to  be 
enforced,  and,  for  reasons  of  public  policy,  he  may  urge  his  own  ille- 
gality, even  against  those  innocent  of  any  ;  in  the  latter  he  is  estopped, 
because  no  reasons  of  public  policy  require  a  tribunal  to  permit  a  party 
to  contradict  the  instrument  he  has  signed,  in  order  thus  to  sustain 
foreign  laws,  of  which  it  has  no  judicial  knowledge,  until  they  are 
proved  to  it  as  facts,  where  by  so  doing  injustice  would  be  done  to  an 
innocent  party. 

Jordaine  v.  Lashbroke  '■  is  the  leading  case  upon  the  subject  of  the 
right  of  a  party  to  a  bill  of  exchange,  to  show  that  it  was  made  in 
violation  of  law.  The  bill  purported  to  be  dated  at  Hamburg,  but 
was  actually  made  in  London,  and,  when  so  made,  required  a  stamp, 
for  want  of  which  it  was  void.  It  was  there  held,  that  the  fact  that 
the  bill  was  made  in  London  might  be  proved,  in  order  that  so  ready 
a  means  of  evading  the  English  revenue  laws  might  not  exist.  To 
the  same  effect  are  Steadman  v.  Duhamel,^  and  Abraham  v.  Dubois.' 
Had  the  bill  been  sued  in  Hamburg,  the  courts  of  that  city,  under  no 
obligation  to  enforce  the  English  revenue  laws,  might  properly  have 
held  that  the  defendant  was  estopped  by  the  date  he  had  affixed  to 
the  bill  from  showing  that  it  was  made  at  another  place,  where  by  a 
local  statute  it  was  void. 

There  is  evidence  that  this  note  was  intended  to  be  a  Massachusetts 
note,  and  bore  date  of  Boston,  in  this  State ;  that  it  is  signed  and 
indorsed  by  the  defendant,  a  resident  of  this  city ;  and  that  the  plain- 
tiff here  purchased  it  for  value  and  in  good  faith.  If  such  prove  to 
be  the  facts,  the  defendant  should  not  be  permitted  to  show,  for  the 
purpose  of  avoiding  the  note,  that  he  made  it  in  New  York.  If  it  is 
what  it  purports  to  be,  it  is  good  against  any  defence  of  usury.  In 
order  to  aid  in  enforcing  a  different  system  from  our  own,  the  de- 

1  7  T.  R.  601.  2  1  C.  B.  888.  »  i  Camp.  269. 
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fendant  should  not  be  allowed  to  show,  to  the  injury  of  an  innocent 
party,  that  it  is  not  what  it  purports  to  be. 

We  have  not  deemed  it  necessary  to  inquire  whether,  under  the 
St.  of  1863,  c.  242,  the  defence  of  usury  can  properly  here  be  made,  as 
we  are  of  opinion,  upon  the  ground  above  stated,  that  the  learned 
judge  was  in  error  in  ruling,  under  the  statutes  of  New  York  in  evi- 
dence, that  this  note  was  absolutely  void  on  the  ground  of  usury,  as 
against  an  innocent  holder  for  value  who  had  here  purchased  it  before 
maturity,  and  that  there  could  be  no  recovery  by  him. 

We  have  discussed  this  question,  assuming  the  instrument  in  suit  to 
be  a  negotiable  promissory  note.  It  was  ruled  at  the  trial  that  it  was 
so.  While  no  exception  to  this  ruling  is  brought  before  us,  the  ques- 
tion has  been  discussed,  and  must  necessarily  be  now  considered,  as  it 
would  be  superfluous  to  send  the  case  back  for  a  new  trial  if  it  is  to 
be  disposed  of  upon  the  principles  which  would  govern  it  if  the  orig- 
inal parties  were  the  parties  to  this  suit. 

The  instrument  sued  on  is  a  promise  to  pay  a  definite  sum  of  money 
at  a  specified  time,  and,  as  it  is  payable  to  order  and  indorsed  by  the 
payee,  must  be  considered  a  negotiable  promissory  note,  unless  this 
character  is  altered  by  that  which  follows  the  promise.  An  additional 
rate  of  interest  is  provided  for  if  the  note  shall  not  be  met  at  matu- 
rity ;  but,  as  the  sum  to  be  paid  is  still  definite  and  payable  absolutely, 
this  cannot  affect  the  negotiability. 

The  note  contains  also  an  addition,  which  is  a  recital  of  the  fact 
that  certain  certificates  have  been  deposited  as  collateral  security  for 
the  payment  of  the  note,  of  the  terms  upon  which  they  have  been 
deposited,  and  upon  which  they  may  be  disposed  of  by  the  holder, 
who  has  received  them.  A  statement  that  collateral  security  has  been 
deposited  for  the  performance  of  the  promise  contained  in  a  promis- 
sory note  is  a  recital  only  which  does  not  affect  its  negotiability.  Wise 
V.  Charlton  ;  Fancourt  v.  Tborne.'  Nor,  when  the  statement  annexed 
contains  also  a  recital  of  the  terms  upon  which  the  deposit  was  made, 
should  it  have  that  effect.  It  affords  evidence  by  which  the  contract 
might  be  shown,  but  the  right  to  dispose  of  the  collateral  security  is 
not  derived  therefrom,  but  from  the  contract  which  was  made  with 
Ihe  depositary  of  such  security.  Such  a  recital  does  not  render  the 
amount  to  be  paid,  the  time  when,  or  the  person  to  whom  payable, 
uncertain.  If  it  did,  undoubtedly  the  instrument  would  not  be  a  ne- 
gotiable promissory  note.     Bolton  v.  Dugdale,^  Stults  v.  Silva. 

The  only  contract  as  to  collateral  security,  recited  in  this  note, 
relates  to  what  shall  be  done  after  the  note  becomes  due,  if  it  is  un- 

1  9  Q.  B.  312.  =  4  B.  &  Ad.  619. 


fi96  TOWNS  V.   EICE.  [chap.  IT. 

paid.  If,  as  between  the  maker  and  the  original  holder  who  received 
the  collateral  security,  there  has  been  any  payment  before  the  note 
became  due,  by  the  receipt  of  sums  collected  upon  the  security,  that 
cannot  affect  one  to  whom  the  note  has  been  transferred  before  matu- 
rity, without  notice.  It  will  have  been  done  in  pursuance  of  some 
agreement  which  does  not  appear  on  the  face  of  the  note,  and  of 
which  therefore  he  had  no  notice.  He  is  entitled  to  occupy  the  same 
position  that  he  would  if  the  holder  of  a  negotiable  note  in  the  ordi- 
nary form  had  received  a  sum  which,  as  between  himself  and  the 
maker,  should  be  applied  to  the  note,  and  had  afterwards  transferred 
it  to  him,  without  notice  and  before  maturity. 

Nor  does  the  fact,  if  this  note  is  unpaid,  that  the  amount  due  after 
maturity  will  depend  upon  the  action  of  the  holder  of  the  collateral 
securities,  by  reason  of  his  option  to  sell  and  realize  such  securities, 
and  will  thus  be  uncertain,  destroy  its  negotiable  character  before 
maturity.  After  a  negotiable  note  has  become  due,  it  is  still  trans- 
ferable, although  it  has  lost  the  great  characteristic  which  gives  value 
to  it  as  commercial  paper.  The  purchaser,  although  he  may  sue  upon 
it  in  his  own  name,  then  receives  it  with  full  notice  of  all  defects,  and 
subject  to  every  equitable  defence  which  the  promisor  may  make 
against  the  promisee.  If  the  note  embodies  a  promise  to  pay  money, 
definite  as  to  time,  person  and  amount,  it  is  not  the  less  negotiable, 
because,  if  unperformed  at  maturity,  certain  collateral  securities,  the 
proceeds  of  which  will  then  be  applicable  to  the  note,  may  be  realized, 
and,  when  realized,  will  affect  the  amount  which  will  thereafter  be 
due  on  it. 

The  case  of  Arnold  v.  Rock  River  Valley  Railroad,  goes  much 
further  than  we  are  required  to  do,  in  holding  the  instrument  sued  on 
to  be  a  negotiable  promissory  note.  The  instrument,  there  held  to 
be  such,  contained  not  merely  a  recital  of  the  fact  that  collateral 
security  had  been  given,  and  of  the  terms  upon  which  it  had  been 
given,  but  itself  furnished  the  authority  by  which  the  holder  (who 
was  not  the  promisee),  could  dispose  of  it,  prescribed  the  mode  in 
which  he  should  convert  it  into  money,  and  defined  the  extent  of  the 
maker's  liability,  after  the  security  should  have  been  availed  of. 
Whether,  if  the  contract  as  to  the  collateral  security  and  the  sale  of 
it  had  been  made  by  the  instrument  sued  on,  it  could  still  be  treated 
as  a  promissory  note,  need  not  now  be  decided.  The  only  contract 
made  by  it  is  a  contract  to  pay  the  money  promised,  and  it  is  not 
altered  or  modified  by  that  which  is  recited,  but  continues  to  be  an 
absolute  promise  to  pay  to  the  person  named,  or  his  indorsee,  a  definite 
sum  at  a  fixed  time.     It  was  therefore  correctly  ruled  at  the  trial,  that 


SECT,  rv.]  TOWNE  V.  EICE.  597 

the  promise  contained  in  the  instrument  was  to  be  treated  as  a  nego- 
tiable promissory  note. 

It  was  also  correctly  ruled  that  the  fact  that  the  defendant  was  the 
receiver  of  a  corporation,  and  so  described  himself,  would  not  prevent 
his  being  sued  individually.  The  contract  was  his  own,  and  the  word 
"  receiver "  annexed  to  his  name  was  a  descriptio  personcB  merely. 
Fiske  V.  Eldridge.* 

Upon  the  ground  heretofore  considered,  as  to  the  defence  of  usury, 
the  Exceptions  are  sustained. 

I  12  Gray,  474. 


598  BEOWN  V.  EBED.  [CHAP.   IV. 


BROWN  V.  REED. 

In  thb  Supkemb  Couet,  Peunstlvajstia,  Octobbe  18,  1875. 

[Reported  in  79  Pennsylvania,  370.] 

Befoeb  Agnew,  C.  J.,  Sharswood,  Williams,  Mercur,  Gordon, 
Paxson,  and  Woodward,  JJ. 

Error  to  the  Court  of  Common  Pleas  of  Erie  County,  of  October 
and  November  term,  1874,  No.  135. 

This  was  an  action  of  assumpsit  brought  January  31,  1873,  by  W. 
W.  Reed  against  T.  H.  Brown,  upon  the  following  note  :  — 

"  NoETH  East,  April  3d,  1872. 
"  Six  months  after  date,  I  promise  to  pay  to  J.  B.  Smith  or 
order  TWO   HUNDRED  AND  FIFTY  DOLLARS 
for   value    received,   with  legal    interest,  without 
defalcation  or  stay  of  execution. 

"T.  H.  Brown." 
Indorsed,  "  J.  B.  Smith,  without  recourse." 

The  case  was  tried  April  24th,  1874,  before  Vincent,  P.  J. 

The  plaintiff  gave  the  note  in  evidence,  and  testified  that  he  had 
bought  it  from  the  payee  for  $220,  which  he  paid  in  cash.  He  testi- 
fied further  that  he  had  received  the  note  bona  fide,  and  rested. 

The'defendant  then  offered  to  prove  :  — 

"  That  the  paper  he  signed  had  been  altered  since  so  signed,  without 
his  knowledge  or  consent,  and  that  it  was  obtained  from  him  by  fraud 
of  the  payee ;  also,  to  show  what  took  place  between  Smith,  the  payee, 
and  himself  at  the  time  the  note  was  made ;  also,  to  show  that  the 
paper  in  suit  is  but  the  part  of  an  agreement  entered  into  between 
himself  and  one  J.  B.  Smith,  purporting  to  constitute  the  defendant 
an  agent  to  sell  '  Hay  and  Plarvest  Grinders '  in  North  East  and  Har- 
bor Creek  townships,  in  the  county  of  Erie,  and  that  the  paper  making 
him  such  agent  has,  since  it  was  signed  by  him,  been  cut  in  two  with- 
out his  knowledge  or  consent,  so  as  to  make  the  part  in  evidence  read 
as  a  promissory  note  for  $250,  and  that  a  large  part  of  the  original 
instrument  was  cut  off,  and  that  the  paper  in  suit  is  not  the  whole  of 
the  paper  signed  by  defendant,  nor  in  the  shape  in  which  he  signed  it, 
but  when  signed  by  him  was  as  follows,  to  wit :  — 

'NoKTH  East,  April  Si,  1872. 
'  Six  months  after  date,  1  promise  to  pay  J.  B.  Smith  or  bearer  fifty   dollars  when   I  sell  by 
order  TWO  HUNDRED  AND  FIFTY  DOLLARS  worth  of  Hay  and  Harvest  Grinders, 
for  value    received,    with   legal    interest,    without  appeal,      and     also     without 
defalcation  or  stay  of  execution. 

'T.  H.  Beown,  Agent  for  Hay  &  Harvest  Grinders.' " 
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The  plaintiff  objected  to  the  offer,  because,  admitting  it  all  to  be 
true,  it  did  not  constitute  a  defence  to  the  note  in  hands  of  an  inno- 
cent purchaser  for  value,  before  maturity ;  and  it  was  not  alleged  that 
the  plaintiff  is  not  such  a  purchaser,  nor  that  there  was  any  guilty 
knowledge  on  part  of  the  plaintiff  in  this  case  before  purchase  of  the 
paper. 

[The  paper  was  divided  by  cutting  through  between  where  the 
asterisks  are  placed.] 

The  offer  was  rejected,  and  a  bill  of  exceptions  sealed  for  the  de- 
fendant. 

The  court  charged :  — 

"  There  is  no  evidence  impeaching  this  paper  as  a  note  in  the  hands 
of  the  plaintiff,  and  your  verdict  therefore  must  be  for  the  plaintiff  for 
the  amount  of  note  and  interest." 

The  verdict  was  for  the  plaintiff  for  $280.54. 

The  defendant  took  a  writ  of  error,  and  assigned  the  rejection  of 
his  offer  of  evidence  and  the  charge  of  the  court,  for  error. 

W.  ISenson,  for  plaintiff  in  error.  A  note  once  issued  and  then 
altered  is  void  altogether.  Master  v.  Miller,  Fay  v.  Smith,^  Wade  v. 
Withington,"  Cock  v.  Coxwell;'  Smith's  Lead.  Cas.  934.  Cutting  the 
contract  into  two  pieces  rendered  the  whole  contract,  and  hence  the 
part  held  by  the  plaintiff,  absolutely  void  as  against  the  maker.  2 
Parsons,  Notes  and  Bills,  580-582  ;  Chitty  on  Bills,  182 ;  Wheelock  v. 
Freeman,*  Wade  v.  Withington,^  Fay  v.  Smith,^  Bruce  v.  Westoott,^ 
Dewey  v.  Reed,°  Nazro  v.  Fuller,'  Warrington  v.  Early,'  Stephens  v. 
Graham,^  Jardine  v.  Payne,^°  Benedict  v.  Cowden  ;  ^^  Story  on  Notes, 
§  408 ;  Byles  on  Bills,  §§  254,  256. 

F.  F.  Marshall,  for  defendant  in  error,  cited  Phelan  v.  Moss,^^  Gar- 
rard V.  Haddan." 

Me.  Justice  Shaeswood  delivered  the  opinion  of  the  court,  No- 
vember 4th,  1875. 

The  learned  counsel  for  the  plaintiff  in  error  has  appealed  to  us  to 
reconsider  and  overrule  Phelan  v.  Moss  "  and  Garrard  v.  Haddan,"  since 
followed  in  Zimmerman  v.  Rote."  We  mean,  however,  to  adhere  to 
those  cases,  as  founded  both  on  reason  and  authority,  and  as  settling 
a  principle  of  the  utmost  importance  in  the  law  of  negotiable  securi- 
ties. That  principle  is  that,  if  the  maker  of  a  bill,  note,  or  check, 
issues  it  in  such  a  condition  that  it  may  easily  be  altered  without 

1  1  Allen,  477.  ^  1  Allen,  561.  =  2  C,  M.  &  R.  291. 

<  13  Pick.  165.  5  3  Barb.  874.  6  40  Barb.  16. 

7  24  Wend.  37.  8  2  El.  &  B.  763.  »    7  S.  &  R.  505. 

10  1  B.  &  Ad.  671.  "  49  N.  Y.  396.  12  17  P.  F.  Smith,  69. 

"  17  P.  F.  Smith,  82.  l*  25  P.  F.  Smith,  188. 
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detection,  he  is  liable  to  a  bona  fide  holder  who  takes  it  in  the  usual 
course  of  business,  before  maturity.  The  maker  ought  surely  not  to 
be  discharged  from  his  obligation  by  reason  or  on  account  of  his  own 
negligence  in  executing  and  issuing  a  note  that  invited  tampering 
with.  These  cases  did  not  decide  that  the  maker  would  be  bound  to 
a  bona  fide  holder  on  a  note  fraudulently  altered,  however  skilful  that 
alteration  might  be,  provided  that  he  had  himself  used  ordinary  care 
and  precaution.  He  would  no  more  be  responsible  upon  such  an 
altered  instrument  than  he  would  upon  a  skilful  forgery  of  his  hand- 
writing. The  principle  to  which  I  have  adverted  is  well  expressed  in 
the  opinion  of  the  court  in  Zimmerman  v.  Rote.*  "  It  is  the  duty  of 
the  maker  of  the  note  to  guard  not  only  himself  but  the  public  against 
frauds  and  alterations  by  refusing  to  sign  negotiable  paper  made  in 
such  a  form  as  to  admit  of  fraudulent  practices  upon  them,  with  ease 
and  without  ready  detection." 

But  would  the  facts  offered  to  be  given  in  evidence,  and  rejected 
by  the  court  below,  have  brought  this  case  within  the  line  of  their 
decisions  ?  We  think  not.  In  Phelan  v.  Moss  and  in  Zimmerman  v. 
Rote,  the  party  signed  a  perfect  promissory  note,  on  the  margin  or 
underneath  which  was  written  a  condition  which  as  between  the  par- 
ties was  a  part  of  the  contract  and  destroyed  its  negotiability.  But  it 
could  easily  be  separated,  leaving  the  note  perfect,  and  no  one  would 
have  any  reason  to  suspect  that  it  had  ever  existed.  In  Garrard  v. 
Haddan,  the  note  was  executed  with  a  blank,  by  which  the  amount 
might  be  increased,  without  any  score  to  guard  against  such  an  altera- 
tion. In  all  these  cases,  the  defendants  put  their  names  to  what  were 
on  their  face  promissory  negotiable  notes.  In  the  case  before  us  on 
the  defendant's  offer,  he  did  not  sign  a  promissory  note,  but  a  contract 
by  which  he  was  to  become  an  agent  for  the  sale  of  a  washing-machine. 
It  was  indeed  so  cunningly  framed  that  it  might  be  cut  in  two  parts, 
one  of  which  with  the  maker's  name  would  then  be  a  perfect  nego- 
tiable note.  Whether  there  was  negligence  in  the  maker  was  clearly 
a  question  of  fact  for  the  jury.  The  line  of  demarcation  between  the 
two  parts  might  have  been  so  clear  and  distinct  and  given  the  instru- 
ment so  unusual  an  appearance  as  ought  to  have  arrested  the  atten- 
tion of  any  prudent  man.  But  it  may  have  been  otherwise.  If  there 
was  no  negligence  in  the  maker,  the  good  faith  and  absence  of  negli- 
gence on  the  part  of  the  holder  cannot  avail  him.  The  alteration  was 
a  forgery,  and  there  was  nothing  to  estop  the  maker  from  alleging  and 
proving  it.  The  ink  of  a  writing  may  be  extracted  by  a  chemical  pro- 
cess, so  that  it  is  impossible  for  any  but  an  expert  to  detect  it ;  but 

»  25  P.  F.  Smith,  191. 
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surely  in  such  a  case  it  cannot  be  pretended  that  the  holder  can  rely 
upon  his  good  faith  and  diligence.  "We  think,  then,  that  the  evidence 
offered  by  the  defendant  below  should  have  been  received. 

Judgment  reversed,  and  venire  facias  de  novo  awarded. 


LOUISIANA  NATIONAL  BANK  v.  CITIZENS'   BANK. 
In  the  Supreme  Couet,  Louisiana,  February,  1876. 

[Reported  in  3  Central  Law  Journal,  220.] 

LuDELiNG,  C.  J.  From  Superior  District  Court  for  the  parish 
of  Orleans.  This  suit  is  brought  by  the  Louisiana  National  Bank 
against  the  Citizens'  Bank  to  recover  the  amount  of  a  check  drawn  by 
the  Bank  of  Mobile,  purporting  to  be  for  twenty-seven  hundred  dollars, 
but  which  had  been  fraudulently  raised  from  a  smaller  amount,  and 
paid  in  ignorance  of  the  forgery  by  the  Louisiana  National  Bank,  on 
which  the  check  was  drawn.  The  answer  of  the  Citizens'  Bank  is 
the  general  issue :  it  avers  the  check  was  deposited  in  the  Citizens' 
Bank  by  and  for  account  of  the  New  Orleans  Savings  Institution, 
which  institution  is  called  in  warranty.  The  answer  of  the  Savings 
Institution  is  the  general  issue,  and  the  special  defence  that  the  Sav- 
ings Institution  took  the  check  on  deposit,  and  paid  out  on  account  of 
it  upon  the  faith  of  the  certification  that  it  was  "  good  "  put  upon  the 
check  by  the  Louisiana  National  Bank.  There  was  no  dispute  about 
the  facts.  The  bill  of  exchange  or  check  was  drawn  by  the  Bank  of 
Mobile,  but  the  amount  thereof  had  been  raised  from  $27  to  $2,700 
before  it  was  presented  to  the  Louisiana  National  Bank  of  New 
Orleans  for  certification  ;  and  the  New  Orleans  Savings  Institution 
and  the  Citizens'  Bank  received  and  paid  their  money  for  it,  after  the 
Louisiana  National  Bank  had  certified  that  it  was  "good." 

Who  must  bear  the  loss?  We  do  not  consider  it  important  to 
determine  whether  this  be  a  check  or  a  bill  of  exchange.  In  the  case 
of  City  Bank  v.  Girard  Bank,^  this  court  said :  "  We  are  unable  to  dis- 
cover any  difference  between  the  obligation  to  pay  a  check  or  a  bill 
of  exchange.  Both  contain  a  request  from  the  drawer  to  the  drawee 
to  pay  a  sunl  of  money  to  the  person  in  whose  favor  the  check  or  bill  is 
drawn.  A  check  drawn  in  New  Orleans,  on  London,  would,  in  our 
opinion,  be  a  foreign  bill." 

Mr.  Parsons  says :  "  The  check  is  always  considered  in  England  as 
a  kind  of  inland  bill  of  exchange,  and  this  language  is  frequently 

1  10  La.  567. 
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adopted  by  American  writers.  They  are  much  used  here  in  drawing 
from  one  State  upon  houses  of  deposit  in  another ;  and  small  sums  of 
money  are  frequently  and  very  conveniently  sent  in  this  way,  and  it 
has  even  been  suggested  that  these  checks  are  foreign  bills,  and  as 
such  subject  to  protest  and  damages."     Ifotes  and  Bills,  Vol.  II. 

The  obligation  of  the  Louisiana  National  Bank  to  pay  was  the 
same,  whether  the  instrument  be  called  a  check  or  a  bill.  What  was 
the  effect  of  the  acceptance  or  certification  of  the  Louisiana  National 
Bank?  Clearly,  it  created  an  engagement  of  the  bank  to  pay  the 
check,  and  the  bank  became  primarily  liable  to  any  innocent  holder 
thereof  for  the  debt,  which  it  had  certified  was  "  good." 

Mr.  Parsons  says  :  "  It  is  quite  common  in  this  country  to  present  a 
check,  not  for  payment,  but  to  be  marked  and  certified  as  good,  .  .  . 
and  then  it  circulates  or  is  transmitted  as  cash.  Checks  are  often 
certified  as  good  in  England,  as  well  as  here,  and  are  then  used  and 
deposited  as  bills  of  the  certifying  bank.  This  marking  or  certifying 
is  called,  in  some  cases,  '  aceptance,'  and  is  said  to  have  the  same 
effect  as  acceptance."     Parsons's  Notes  and  Bills,  Vol.  II.  p.  74. 

The  counsel  for  plaintiff  says  the  general  rule  is  that  he  who 
pays  in  error  is  entitled  to  recover  back  the  money  so  jjaid,  and  he 
admits  the  exception  to  this  rule  in  favor  of  commercial  papei-,  when 
the  drawee  has  paid  ;  but  he  says  that  the  exception  applies  only  when 
the  signature  of  the  drawer  is  forged,  as  the  drawee  was  bound  to  know 
the  signature  of  his  correspondent  and  whether  he  had  funds,  and  that 
he  guaranteed  nothing  else.  It  seems  to  us  that,  tested  by  this  rule, 
the  plaintiff  cannot  recover. 

We  have  already  said  that,  by  certifying  the  check  "  good,"  the  bank 
bound  itself  primarily  to  bona  fide  subsequent  holders.  According  to 
the  argument  of  the  plaintiff,  its  act  in  certifying  only  estopped  the 
bank  from  denying  the  signature  of  the  drawer  and  the  amount  certi- 
fied. That  is  all  the  plaintiff  seeks  to  make  the  defendant  responsible 
for. 

It  is  the  signature  and  the  amount  of  the  check  which  give  it  value. 
It  is  of  no  consequence  by  whom  the  body  of  the  instrument  was 
written.  It  often  happens  that  a  check  is  written  by  a  clerk  or  third 
person,  and  signed  by  the  drawer. 

One  of  two  innocent  persons  must  suffer  in  this  case :  it  would 
seem  but  just  that  he  whose  act  has  caused  the  loss  should  bear  it. 
Price  V.  Neal,  Bass  et  al.  v.  Clive,  Smith  v.  Mercer.' 

By  certifying  the  check,  the  bank  bound  itself  to  pay  the  amount 
which  it  said  was  good,  and  upon  this  obligation  alone  the  defendant 
parted  with  its  money. 

1  6  Taunt.  81. 
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The  Louisiana  National  Bank,  by  its  cashier,  wrote  across  the  face 
of  the  check  "  good,"  "  Eug.  F.  Garcia  ;  "  and,  with  this  certification, 
the  check,  as  it  was  when  certified,  was  acquired  by  the  defendant,  in 
due  course  of  its  business,  and  the  plaintiff  paid  it.  We  cannot  per- 
ceive how  the  plaintiff  can  contend  with  any  semblance  of  right  that 
ihe  defendant  was  negligent  in  not  inquiring  from  the  Bank  of  Mobile 
if  the  check  was  genuine.  If  this  inquiry  had  to  be  made  by  any  one, 
it  seems  that  it  should  have  been  made  by  the  certifying  bank  before 
it  gave  currency  to  it,  and  lulled  suspicion  and  stopped  inquiry  by  the 
responsibility  of  its  certification  that  it  was  good.  In  the  case  of  the 
Merchants'  Bank  v.  State  Bank,  the  Supreme  Court  said :  "  By  the 
law-merchant  of  this  country,  the  certificate  of  the  bank,  that  a  check 
is  good,  is  equivalent  to  acceptance.  It  implies  that  the  check  is 
drawn  upon  suflScient  funds  in  the  hands  of  the  drawee,  that  they 
have  been  set  apart  for  its  satisfaction,  and  that  they  shall  be  so 
applied  whenever  the  check  is  presented  for  payment.  It  is  an  under- 
taking that  the  check  is  good  then,  and  shall  continue  good ;  and  this 
agreement  is  as  binding  on  the  bank  as  its  notes  of  ciiculation,  a 
certificate  of  deposit  payable  to  the  order  of  the  depositor,  or  any  other 
obligation  it  can  assume.  The  object  of  certifying  a  check,  as  regards 
both  parties,  is  to  enable  the  holder  to  use  it  as  money.  The  trans- 
feree takes  it  with  the  same  readiness  and  sense  of  security  that  he 
would  take  the  notes  of  the  bank.  It  is  available  also  to  him  for  the 
purposes  of  money.  Thus  it  continues  to  perform  its  important 
functions,  until  in  the  course  of  business  it  goes  back  to  the  bank  for 
redemption,  and  is  extinguished  by  payment.  It  cannot  be  doubted 
that  the  certifying  bank  intended  these  consequences,  and  it  is  liable 
accordingly.  To  hold  otherwise  would  render  these  important  secur- 
ities only  a  snare  and  delusion."  10  Wall.  647.  See  also  United 
States  Bank  v.  Bank  of  Georgia.^ 

The  plaintiff  relies  upon  the  cases  of  McCall  v.  Corning  ^  and  Espy 
V.  Bank  of  Cincinnati  ^  as  conclusively  settling  the  right  to  recover. 
Neither  of  those  cases  was  like  the  one  under  consideration.  In  the 
case  of  McCall  v.  Corning  et  al.,  a  forged  draft  had  been  sold  to  Brit- 
ton  &  Co.,  who  transferred  it  to  Corning  et  al.  before  acceptance  :  they 
had  parted  with  their  money,  not  on  credit  of  the  drawee's  accept- 
ance, but  on  the  faith  they  had  in  the  drawer  and  the  payee  and 
indorser. 

In  the  case  of  Espy  there  was  no  written  certification  on  the  check. 
The  cashier  of  the  bank  had  verbally  told  the  clerk  of  Espy,  Heidel- 
back,  &  Co.,  the  payee,  that  "  it  is  all  right ;  send  it  through  the 
clearing-house."    In  this  connection,  the  court  used  the  following  lan- 

1   10  Wheat.  333.  2  3  An.  409.  3  18  Wall.  604. 
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guage :  "It  is  also  to  be  considered  that  the  bank  was  not  asked  to 
certify  it  in  the  usual  way  by  indorsing  it  good,  and  that  the  party 
who  asked  information  was  the  one  whose  name  was  in  the  check  as 
payee.  "We  do  not  propose  to  decide  here  what  would  have  been  the 
legal  effect  in  the  present  case,  if  the  bank  officer  had,  under  precisely 
these  circumstances,  been  requested  to  indorse  the  check  as  good,  and 
had  done  so,  affixing  his  name  or  his  initials  in  the  ordinary  way.'' 
18  Wall.  pp.  619,  620.  This  extract  is  sufficient  to  show  that  the 
question  involved  in  this  case  was  not  decided  in  Espy  v.  Bank  of 
Cincinnati. 

The  plaintiff  also  relies  upon  the  case  of  the  Marine  National  Bank 
V.  The  National  City  Bank,  recently  decided  by  the  Court  of  Appeals 
of  New  York.  That  case  differs  from  the  present  case  in  this  :  the 
party  who  had  the  check  certified  and  to  whom  subsequently  pay- 
ment was  made  was  the  same  whose  name  was  in  the  check  as  payee. 
In  the  present  case,  the  Citizens'  Bank  was  not  a  party  to  the  check. 
See  also  the  cases  of  Farmers'  Bank  v.  Butchers'  Bank,^  First  Nation- 
al Bank  v.  Leach,^  Cooke  v.  State  National  Bank.^ 

It  is  therefore  ordered  and  adjudged  that  the  judgment  of  the 
lower  court  be  reversed,  and  that  there  be  judgment  in  favor  of  the 
defendant,  rejecting  the  plaintiff's  demand,  with  costs. 

Mk.  Justice  Wylt  dissents,  and  reserves  the  right  to  file  his 
reasons. 


BENJAMIN    F.    SWEET,    Respondent,    v.    GEORGE    CHAP- 
MAN, Impleaded  with  REUBEN  J.  GREEN,  Appellant. 

In  the  Supeeme  Coxjet,  New  Yoek,  Apeil  Teem,  1876. 

{Reported  in  7  Hun,  576.] 

Appeal  by  defendant  Chapman  from  a  judgment  entered  in  favor 
of  plaintiff  upon  a  verdict  directed  by  the  court  at  the  Onondaga  Cir- 
cuit, held  in  January,  1874. 

M.  H.  Tyler,  for  the  appellant. 

Randall  <&  Randall,  for  the  respondent. 

NoxoN,  J.  The  action  in  this  case  was  upon  a  promissory  note. 
The  answer  of  the  defendant  Chapman  denies  the  delivery  of  the  note 
to  Green,  the  payee,  and  interposes  the  defence  of  usury.  It  appeared 
on  the  trial  that  the  defendant  Green  was  the  agent  of  a  life  insurance 
company,  and  that,  on  the  20th  September,  1872,  he  solicited  the  de- 
fendant Chapman  to  take  a  policy  of  insurance  of  $5,000  in  the  com- 
1  16  N.  Y.  126.  2  52  N.  Y.  350.  s  52  N.  Y.  115. 
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pany ;  and  that  they  agreed  upon  terms,  provided  the  defendant  Chap- 
man passed  the  examination  of  the  doctor  of  the  company ;  and,  for 
final  payment  of  premium,  the  said  Chapman  was  to  give  his  note  for 
$130.63,  at  nine  months.  That  thereupon  (according  to  the  evidence 
of  Chapman)  he  signed  the  note  in  suit  for  the  said  sum  of  $130.63, 
payable  nine  months  after  date,  with  interest,  to  the  defendant  Green 
or  bearer,  and  dated  the  said  note  20th  September,  1872  ;  and  that  he 
let  the  defendant  Green  take  the  note  with  the  express  understanding 
that  it  was  to  be  of  no  effect,  and  not  be  binding  upon  him  until  he 
passed  the  doctor  and  received  the  policy  of  insurance  from  the  com- 
pany. "When  that  was  done,  he  was  to  be  bound  by  the  note,  and  not 
before.  The  defendant  Green,  a  witness  for  the  plaintiff,  states  that 
the  note  was  delivered  to  him  upon  the  condition  that  when  Chapman 
passed  the  doctor  the  note  was  to  take  effect ;  and  that  nothing  was 
said  about  the  note  not  taking  effect  until  he  got  his  policy.  Chap- 
man states  the  policy  was  to  be  delivered  to  him,  or  sent  to  him  by 
mail  to  Hinmansville  ;  that  he  had  never  received  the  policy,  and  had 
often  inquired  for  it  at  the  post-office  at  Hinmansville.  Green  states 
that  he  was  to  deliver  the  policy  to  Chapman,  or  have  it  sent  to  Doc- 
tor Rice  for  Chapman,  Rice  being  the  medical  examiner  for  the  com- 
pany. Chapman  was  examined  by  Rice  on  the  28th  September,  1872  : 
the  examination  was  satisfactory,  and  the  examiner  passed  him,  and  so 
certified  to  the  company.  In  October,  1872,  the  plaintiff  purchased 
the  note  in  suit  of  the  defendant  Green,  and  paid  him  therefor,  in 
cash,  the  full  face  of  the  note,  at  a  discount  of  ten  per  cent.  That 
when  he  purchased  he  knew  nothing  of  the  circumstances  under  which 
Green  received  it,  or  of  any  arrangement  or  agreement  made  between 
the  defendants  in  relation  to  the  note,  and  supposed  it  was  a  good  and 
valid  note.  At  the  close  of  the  testimony,  the  counsel  for  Chapman 
insisted  that  the  evidence  showed  that  the  note  had  no  vitality  or 
inception  until  it  was  passed  to  plaintiff;  and,  as  plaintiff  purchased  it 
at  ten  per  cent  discount,  and  the  conditions  upon  which  the  note  was 
handed  to  Green  never  having  been  performed,  the  note  was  usurious 
and  void  in  the  hands  of  the  plaintiff,  and  requested  the  court  to  sub- 
mit the  question  to  the  jury.  The  court  decided  that,  as. the  plaintiff 
had  purchased  the  note  before  it  became  due,  without  any  knowledge 
of  the  circumstances  under  which  it  was  obtained  from  defendant 
Chapman,  and  paid  a  bona  Jide  consideration  therefor,  it  was  a  valid 
note  in  his  hands,  and  not  obnoxious  to  the  defence  of  usury,  and 
refused  to  submit  the  case  to  the  jury,  to  which  ruling  and  decision 
and  refusal  the  counsel  for  defendant  Chapman  excepted.  Under  the 
direction  of  the  court,  the  jury  found  a  verdict  for  the  plaintiff  for  the 
amount  of  the  note,  with  interest. 
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The  rule  is  well  settled  that  if  the  plaintiff,  under  the  circumstances 
of  this  case,  had  paid  the  full  amount  of  the  note  in  question  to  Green, 
he  would  have  been  a  bona  fide  purchaser,  and  as  such  protected 
against  the  agreement  claimed  by  Chapman  to  have  been  made  with 
Green. 

The  important  question  in  the  case  is  as  to  the  time  the  note  had 
an  inception.  If  it  had  an  inception  at  the  time  it  was  delivered  to 
Green,  or  at  the  time  Chapman  passed  the  examination  of  the  medical 
examiner,  and  before  the  sale  was  made  to  the  plaintiff,  then  the  rul- 
ing and  decision  of  the  court  was  correct.  If,  however,  it  had  no 
inception,  and  had  no  existence  as  a  note  until  the  sale  to  and  purchase 
by  the  plaintiff,  then  the  note,  upon  such  purchase,  became  void  in  the 
hands  of  the  plaintiff  for  usury.  The  question  of  inception  and  as  to 
the  time  it  took  place  was  a  question  of  fact,  upon  which  the  evidence 
was  conflicting.  That  question  of  fact  was  one  which  should  have 
been  submitted  to  the  jury.  It  was  the  vital  point  in  the  case,  and  it 
was  error  in  the  court  to  refuse  to  submit  the  same,  and  the  exception 
to  the  ruling  was  well  taken.  The  decision  upon  the  question  of  law, 
that  because  plaintiff  purchased  the  note  before  due,  without  knowl- 
edge of  the  circumstances  under  which  it  was  obtained  from  Chap- 
man, and  paid  a  hona  fide  consideration  therefor,  it  was  a  valid  note 
in  plaintiff's  hands  and  not  obnoxious  to  the  defence  of  usury,  is  erro- 
neous. The  error  consisted  in  overlooking  the  fact  of  inception.  It 
is  true,  if  a  note  is  executed  and  delivered  by  the  maker  to  the  payee 
in  payment  of  a  debt,  and  stolen  from  the  payee  and  then  sold  to  an 
innocent  purchaser,  such  note  in  the  hands  of  the  purchaser  would  not 
be  subject  to  the  defence  of  usury ;  and  the  ruling  and  decision  of  the 
court  would  not  in  such  case  be  erroneous.  On  the  contrary,  if,  as  in 
the  case  of  Hall  w.  Wilson,^  the  note  is  stolen^  prior  to  a  delivery  by 
the  maker  to  some  person  as  evidence  of  a  subsisting  debt,  and  then 
sold,  the  note  takes  its  legal  inception  at  the  time  of  sale,  and  is  subject 
to  the  defence  of  usury  if  it  is  transferred  at  a  discount  greater  than 
that  allowed  by  law.  The  note  in  question  was  handed  to  Green  by 
the  maker,  and  as  between  the  parties  conditions  could  be  imposed 
that  it  should  have  no  vitality  until  the  condition  had  been  performed. 
Benton  v.  Martin,^  Lovett  v.  Adams.^ 

The  rule  appears  to  be  settled  that  a  promissory  note,  to  be  the  sub- 
ject of  sale,  must  be  an  existing  valid  note  in  the  hands  of  the  payee, 
and  given  for  some  actual  consideration,  so  that  it  can  be  enforced  be- 
tween the  original  parties;  and,  if  not  valid  in  the  hands  of  the  payee, 
cannot  be  rendered  valid  by  a  sale  to  a  hona  fide  purchaser,  at  a  rate 

I  16  Barb.  548.  a  52  N.  Y.  574,  575.  »  3  Wend.  881. 
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of  interest  exceeding  seven  per  cent.  Hall  v.  Wilson,'  Hall  v.  Earn, 
est,''  and  cases  cited ;  Rapelye  v.  Anderson,'  Bossange  v.  Ross,*  Clark 
V.  Sisson,^  Catlin  v.  Gimter."  The  cases  cited  by  the  respondent  in 
Chapman  v.  Rose,'  Colson  v.  Arnot,'  do  not  affect  the  question  in 
this  case.  After  the  argument  of  this  cause,  the  attention  of  this 
court  was  called  to  a  copy  of  the  opinion,  in  manuscript,  of  the  case  of 
Eastman  v.  Shaw  (argued  in  the  Commission  of  Appeals  in  May,  1875, 
and  not  yet  reported).  One  of  the  important  questions  in  that  case 
arose  as  to  the  time  of  inception  of  the  promissory  note  given  in  that 
case,  which  had  been  sold  before  maturity  for  thirty-five  dollars  less 
than  the  amoi^nt  due,  and  payable,  by  the  terras  of  the  note,  to  a  party 
wholly  ignorant  of  the  circumstances  attending  the  making,  considera- 
tion, and  delivery  of  the  note.  The  defence  interposed  was  usury,  and 
the  defendant  claimed  that  the  facts  as  to  the  delivery  of  the  note  and 
the  intent  to  deliver  should  be  submitted  to  the  jury ;  and  the  court 
having  charged,  as  matter  of  law,  that  the  plaintiff  could  recover,  the 
court  held  that  the  decision  of  the  General  Term,  granting  a  nevr  trial, 
was  correct,  and  affirmed  the  judgment.  Upon  the  authority  of  that 
case  and  cases  therein  cited,  and  upon  the  authorities  herein  referred 
to,  the  judgment  is  reversed  and  a  new  trial  granted,  costs  to  abide 
the  event. 
MuLLiN,  P.  J.,  and  Smith,  J.,  concurred. 

Judgment  reversed,  new  trial  granted,  costs  to  abide  event.* 


CITIZENS'  NATIONAL    BANK  v.   WILLARD    RICHMOND. 

In  the  Supkeme  Judicial  Court,  Massachusetts,   Octobeb 

6,  7,  1876. 

\Reported  in  121  Massachusetts  Reports,  110.] 

Conteact  against  the  defendant  as  indorser  of  the  following  prom- 
issory note,  signed  by  Lucius  W.  Pond  as  maker,  and  indorsed  by  him 
and  the  defendant :  — 
"  $500.  Worcester,  Mass.,  Aug.  23,  1875. 

"  Four  months  after  date,  I  promise  to  pay  to  the  order  of  myself 
five  hundred  dollars  at  bank,  value  received. 

»  16  Barb.  548.  ^  36  Barb.  588.  »  4  Hill,  483. 

«  29  Barb.  576.  «  22  N.  Y.  316.  «  11  N.  Y.  868. 

1  56  N.  Y.  137.  0  57  N.  Y.  263. 

»  Hall  V.  Wilson,  16  Barb.  548;  Eastman  v.  Shaw,  65  N.  T.  522,  accord.  — ^n. 
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The  case  was  submitted  to  the  Superior  Court,  and,  after  judgment 
for  the  defendant,  to  this  court,  on  appeal,  on  an  agreed  statement  of 

facts,  in  substance  ns  follows  :  — 

On  Aug.  23,  1875,  Lucius  W.  Pond,  of  "Worcester,  applied  to  the 
defendant,  who  had  indorsed  notes  for  him  before,  to  indorse  the 
paper  in  suit,  which  then  was  written  and  read  as  above  set  forth. 
The  defendant  indorsed  the  note  for  Pond's  accommodation.  Pond 
thereupon,  by  the  use  of  chemicals,  rendered  invisible  the  words  "five 
hundred  "  and  the  figures  "  500  "  in  the  note,  and  wrote  over  the 
same  the  words  "  two  thousand "  and  the  figures  "  2,000,"  respec- 
tively. Pond  then  procured  the  plaintiff  in  the  ordin*-y  course  of 
business  to  discount  the  note,  it  being  changed  as  aforesaid,  as  a  note 
for  $2,000,  and  the  plaintiff  did  so.  The  plaintiff  and  its  officers  were 
entirely  innocent  of  any  fraud.  Before  the  note  came  due.  Pond  was 
arrested  and  imprisoned  for  a  large  number  of  similar  transactions. 
The  plaintiff,  after  the  maturity  of  the  note,  applied  to  the  writing, 
which  set  forth  the  amount  for  which  the  note  was  given,  a  solution 
of  nutgalls,  which,  as  had  been  proved  by  many  experiments,  would 
restore  any  writing  rendered  invisible  by  the  means  employed  by 
Pond,  and  this  application  revealed  that  the  change  had  been  made 
from  $500  to  $2,000.  No  other  alteration  had  been  made  in  the  note. 
The  defendant  was  present,  and  did  not  object  when  the  solution  was 
applied.  When  the  note  became  due,  it  was  duly  presented  for  pay- 
ment, was  dishonored,  and  was  duly  protested,  at  the  demand  of  the 
plaintiff,  both  as  a  $500  note  and  as  a  $2,000  note,  and  the  defendant 
was  duly  notified  as  indorser ;  two  notices,  one  treating  the  note  as  a 
$500  note  and  one  as, a  $2,000  note,  being  sent  him  and  received  by 
him.  The  defendant  did  not  know  of  the  alterations  made  by  Pond 
in  the  note,  and  never  assented  thereto. 

W.  S.  B.  Hopkins,  for  the  plaintiff.  Unless  this  case  can  be  dis- 
tinguished from  Draper  v.  Wood,'  it  would  be  useless  to  argue  that 
there  was  not  such  an  alteration  of  the  note  in  suit  as  to  avoid  it,  so 
that  no  recovery  could  be  had  by  the  plaintiff.  But  there  is  a  dis- 
tinction. The  contract  entered  into  by  the  defendant  is  brought  out 
visibly,  as  the  facts  find,  unaltered  either  by  addition  to  or  subtrac- 
tion from  its  terms  and  agreements.  It  was  for  a  time  veiled  by  a 
fraud  by  which  the  maker  succeeded  in  obtaining  for  it  four  times 
more  than  its  face  and  value  ;  but,  that  veil  removed,  the  indorser,  an 
original  promisor,  and  the  plaintiff,  the  original  holder  for  value,  meet 
each  other  on  the  original  contract  unchanged.  The  defendant  loses 
nothing  that  he  did  not  voluntarily  and  for  good  consideration  risk. 

1  112  Mass.  315. 
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The  plaintiff  should  lose  no  more  than  the  extra  amount  it  paid  for 
the  paper,  by  reason  of  the  maker's  fraud,  over  and  above  what  the 
defendant's  original  contract  was  in  amount.  The  date  of  the  paper 
being  unchanged,  the  protest  and  all  proceedings  thereon  are  regular. 

J''.  T.  Jilackmer,  for  the  defendant. 

By  the  Coubt.  The  defendant  never  made  the  note  for  $2,000, 
which  was  the  only  one  that  the  plaintiff  accepted.  Fay  v.  Smith,^ 
Belknap  v.  National  Bank  of  North  America,''  Draper  v.  Wood,"  Wood 
V.  Steele.*  Judgment  for  the  defendant} 

1  1  Allen,  477,  479.  "  100  Mass.  376. 

3  112  Mass.  315.  *  6  "Wall.  80. 

s  Wood  V.  Steele,  6  Wall.  80 ;  Fay  v.  Smith,  1  Allen,  477  ;  Draper  v.  Wood,  112 
Mass.  816  ;  Holmes  v.  Trumper,  22  Mich.  427  ;  Tulmer  v.  Seitz,  68  Pa.  237,  accord, 
Graham  v.  Gillespie  (Court  of  Session),  Jan.  27,  1795,  coniro.  —  Ed. 
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SECTION   IV.— Continued. 

Purchase  for  Value  without  Notice  —  (^continued). 

{b)  Valtje.i 

SMITH  V.  DE   WITTS. 
In  the  King's  Bench,  Eastee  Teem,  1825. 

[Reported  in  6  Dowling  Sf  Ryland,  120.] 

Assumpsit  by  the  indorsee  against  the  acceptor  of  a  bill  of  ex- 
change. Plea,  non  assumpsit.  At  the  trial  before  Abbott,  C.  J.,  at 
the  Middlesex  sittings  after  last  term,  after  the  plaintiff  had  proved 
the  usual  prima  facie  case,  the  defence  set  up  was,  first,  that  the 
defendant  had  accepted  the  bill  without  consideration;  and,  second, 
that  it  had  been  deposited  by  the  defendant  in  the  hands  of  a  person 
named  Crozar  for  the  defendant's  personal  benefit,  but  had  wrongfully 
been  indorsed  to  the  plaintiff.  The  facts  proved  in  evidence  for  the 
defendant  were  these :  The  defendant  had  placed  the  bill  in  the  hands 
of  Crozar  for  the  purpose  of  getting  it  discounted  and  delivering  the 
money  over  to  him,  De  Witts.  Crozar  had  become  indebted  to  the 
plaintiff  for  goods  sold  and  delivered,  and  after  becoming  bankrupt 
went  abroad  with  the  bill  in  question  in  his  possession.  The  plaintiff, 
who  was  ignorant  of  the  fact  of  Crozar  having  committed  an  act  of 
bankruptcy,  followed  him  to  Paris  in  order  to  obtain  payment  of  the 
goods  which  he  had  sold,  and  there  obtained  from  him  the  bill  in 
question  in  satisfaction  of  the  debt.  Under  these  circumstances, 
the  Lord  Chief  Justice  was  of  opinion  that  the  plaintiff  had  no  title 
to  sue  upon  the  bill.  His  lordship  said  that,  if  the  plaintiff  had  sold 
Crozar  the  goods  upon  the  credit  of  the  bill,  it  would  have  made  a 
difference,  and  would  have  entitled  him  to  recover  ;  but,  inasmuch  as 
the  goods  had  been  originally  furnished  to  Crozar  upon  his  own  per- 
sonal credit,  the  action  must  fail,  it  appearing  in  evidence  that  the 
bill  had  been  given  to  the  latter,  not  for  his  own  benefit,  but  for  the 
benefit  of  the  defendant  from  whom  he  received  it.  The  plaintiff  was 
therefore  nonsuited. 

1  Although  the  doctrine  of  "  purchase  for  value  without  notice  "  is  pre-eminently  a 
doctrine  of  the  courts  of  equity,  and  even  in  the  courts  of  common  law  is  not  con- 
fined to  cases  governed  by  the  law-merchant,  it  has  nevertheless  acquired  such  promi- 
nence in  its  application  to  the  transfer  of  negotiable  securities  that  it  has  seemed 
expedient  to  make  the  subjects  of  "  Value  "  and  "  Notice "  special  topics  in  this 
collection  of  cases.  —  Ed. 
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F.  Pollock  now  moved  for  a  rule  to  show  cause  -wny  a,  new  trial 
should  not  be  granted  on  the  ground  that  the  learned  judge  had 
erroneously  ruled  the  point  at  Nisi  Prius.  He  contended  that,  if  the 
plaintiff  could  not  maintain  this  action,  it  would  be  carrying  the  doc- 
trine of  Gill  V.  Cubitt  to  an  unreasonable  extent,  and  to  an  extent 
highly  prejudicial  to  the  interests  of  commerce.  He  insisted  that  the 
plaintiff  must  be  considered  as  a  bona  fide  holder  for  valuable  con- 
sideration, inasmuch  as  he  received  it  in  pnyment  of*  a  debt  justly  due 
and  owing  to  him,  and  therefore  whether  the  acceptance  was,  merely 
for  accommodation,  fraudulently  paid  away,  or  even  stolen  by  Crozai, 
could  make  no  difference  as  to  his  legal  title  to  sue  the  acceptor. 

Abbott,  C.  J.  The  facts  of  this  case  lie  in  a  very  narrow  compass. 
It  must  be  admitted  that  the  bill  was  accepted  by  the  defendant  with  • 
out  value.  Crozar  had  it  at  one  time  from  the  defendant,  with  direc- 
tions to  pay  it  over  to  a  third  person  for  the  use  of  the  latter.  He 
contrives  to  get  it  back  again  into  his  own  hands,  and  he  runs  away 
from  this  country  in  debt.  He  is  pursued  by  the  plaintiff,  to  whom 
he  owes  money.  The  plaintiff  finds  him  out  in  Paris,  and  gets  from 
him  all  the  securities  he  can,  and  among  others  this  bill.  It  cannot 
be  denied  that,  if  the  bill  was  accepted  for  value,  the  plaintiff  could 
never  have  recovered  upon  it,  because,  Crozar  being  at  that  time  a 
bankrupt,  it  would  have  passed  to  his  assignees.^  Can  it  be  said  that 
this  bill,  which  is  of  no  value,  inasmuch  as  it  passed  from  the  defend- 
ant without  consideration,  and  he  being  unlawfully  deprived  of  it,  the 
plaintiff  has  a  right  to  sue  upon  it  and  place  himself  in  a  better  situa- 
tion than  the  man  of  whom  he  received  it  ?  It  appears  to  me  that  it 
would  be  contrary  to  the  first  principles  of  natural  justice  to  say  that 
this  plaintiff  is  a  bona  fide  holder  for  value. 

HoLROTD,  J.^  I  agree  that  if  this  bill  had  been  delivered  to  a  bona 
fide  holder  for  valuable  consideration,  and  a  person  ignorant  of  the 
circumstances  under  which  it  had  been  obtained  by  Crozar,  he  might 
sue  the  acceptor,  notwithstanding  any  want  of  consideration  received 
by  him.     But  the  argument  goes  a  great  deal  farther,  for  it  assumes 

1  Barwell  o.  Ward,  1  Atk.  260;  Batson  v.  Goodwin,  12  Mod.  50;  Pinkerton  i. 
Adams,  2  Esp.  611 ;  Tliomason  v.  Frere,  10  East,  418;  Willis  v.  Freeman,  12  East, 
656 ;  Smith  v.  Chandler,  3  Gray,  392  (semUe),  accord. 

Conf.  Willis  v.  Bank  of  England,  4  A.  &  E.  21. 

By  the  English  Bankruptcy  Act,  32  &  33  Vict.  u.  71,  §  17,  the  property  of  the 
bankrupt  vests  in  the  registrar  "immediately  upon  the  order  of  adjudication  being 
made  ; "  by  the  United  States  Bankrupt  Law,  U.  S.  Rev.  St.  §  5044,  the  bankrupt's 
property  vests  in  the  assignee  from  the  time  of  petition  filed.  Accordingly,  even  a 
purchaser  for  value  without  notice  can  acquire  no  title,  to  negotiable  paper  trans- 
ferred by  a  bankrupt  after  these  respective  dates.  In  re  Lake,  3  Biss.  204;  6  B.  R. 
8.  c.  —  Ed. 

2  Bayley,  J.,  was  absent. 
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that  Crozar  was  not  a  bankrupt  at  the  time  plaintiff  received  the  bill. 
Now  at  that  time  Croz.ar,  assuming  that  he  had  possessed  himself  of 
the  bill  rightfully,  had  no  authority  to  transfer  a  right  to  the  plaintiff 
by  indorsement.  The  plaintiff  cannot  be  in  a  better  situation  than  the 
person  from  whom  he  derived  title.  Assuming  that  the  assignees 
might  have  recovered  it,  it  is  clear  that  the  plaintiff  had  no  title,  be- 
cause at  that  time  the  property  in  the  bill,  if  Crozar  had  any,  vested 
in  the  assignees.' 
LiTTLEDALE,  J.,  concurred.  Hule  re/used.' 


POIRIER  AND   Another  v.   MORRIS   and   Others. 
In  the  Queen's  Bench,  Mat  3,  1853. 

[Reported  in  1  Weekly  Reporter,  349.'] 
This  was  an  action  on  a  foreign  bill  of  exchange.  The  cause  was 
tried  before  Lord  Campbell  at  the  sittings  after  Michaelmas  term, 
and  a  verdict  taken  for  the  plaintiffs  subject  to  a  special  case.  The 
plaintiffs  were  merchants  residing  in  Paris,  the  defendants  mer- 
chants in  London.  From  the  case  it  appeared  that  a  firm  of  Hovey, 
Williams,  &  Co.,  of  Boston,  in  America,  who  were  correspondents  of 
the  plaintiffs,  had  also  correspondents  in  London  carrying  on  business 
under  the  name  of  Coates  &  Co.  In  1847,  in  consequence  of  Hovey 
&  Co.  having  remitted  to  Coates  &  Co.  bills  of  exchange  which  they 
had  negotiated,  C.  &  Co.  had  in  their  hands  a  sum  of  money  amount- 
ing to  £738  13s.  The  plaintiffs  having  written  to  Hovey  &  Co. 
requesting  a  remittance  of  money  on  their  account,  J.  Chandler,  a 
partner  in  the  firm  of  Hovey  &  Co.,  wrote  to  the  plaintiffs,  informing 
them  that  he  had  written  to  C.  &  Co.,  London,  requesting  them  to 
negotiate  certain  bills  in  their  hands  belonging  to  Hovey  &  Co.,  and 
from  the  proceeds  to  remit  to  the  plaintiffs  the  sum  of  20,000  francs, 
which,  when  received,  they  (the  plaintiffs)  were  to  place  to  the 
account  of  H.  &  Co.  On  the  28th  October,  Chandler  again  wrote  to 
the  plaintiffs,  saying,  "  I  have  requested  C.  &  Co.  to  make  you  a 
remittance,  which  they  will  do  in  a  few  days.''  Chandler  had  also 
•written  to  C.  &  Co.  requesting  them  to  remit  the  20,000  francs  to  the 

1  "  The  assignees  had  got  possession  of  the  bill  from  the  plaintiffs ;  but,  finding  they 
had  no  title  on  it  against  the  defendant,  had  returned  it."  Ry.  &  M.  212,  s.  c,  re- 
ported on  another  point.  —  Ed. 

2  De  la  Chaumette  v.  Bank  of  England,  9  B.  &  C.  208,  217  (semhU)  ;  Cranch  v. 
White,  1  B.  N.  C.  414,  accord. 

See  Vallance  v.  Siddel,  2  Nev.  &  P.  78 ;  Foster  v.  Pearson,  1  C.  M.  &  R.  849,  857 ; 
Branch  v.  Roberts,  1  B.  N.  C.  469  —Ed, 
8  2E.  &B.  89,  B.  c.  — Ed, 
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plaintiffs'  on  the  29th  October,  1847.  C.  &  Co.  in  theii"  own  name 
purchased  in  the  ordinary  way,  through  their  brokers,  the  bill  on 
which  this  action  was  brought.  The  bill  was  drawn  by  the  defendants 
on  A.  Dassier,  of  Paris,  for  19,478  francs,  payable  to  the  order  of  the 
plaintiffs  five  days  after  date.  The  price  of  this  bill  and  the  broter- 
age  amounted  to  £738  13«.  Id.  This  bill  was  handed  over  to  C.  & 
Co.  on  the  same  day,  and  was  to  be  paid  for  according  to  the  custom 
of  merchants  in  the  city  of  London  on  the  next  foreign  post-day, 
which  in  this  case  would  be  on  the  2d  of  November.  Coates  &  Co. 
wrote  to  the  plaintiffs  on  the  29th,  enclosing  them  the  bill  in  question. 
On  the  1st  November  (the  bill  being  then  unpaid),  C.  &  Co.  became 
bankrupts.  The  bill  never  was  accepted,  and  this  action  was  brought 
by  the  plaintiffs  against  the  defendants  as  drawers.  The  defendants, 
in  consequence  of  C.  &  Co.'s  bankruptcy,  had  never  received  any 
A'-alue  for  the  bill.  Chandler's  letters  were  objected  to  on  the  trial  as 
inadmissible.  The  questions  for  the  opinion  of  this  court  were  as  to 
the  admissibility  of  these  letters  of  Chandler's,  and,  if  so,  whether  upon 
the  facts  the  plaintiffs  were  entitled  to  recover  in  this  action  against 
the  defendants. 

JBramioeU,  Q.  C,  and  Ashland,  for  the  plaintiffs. 

Crowder,  Q.  C,  and  Briggs,  for  the  defendants. 

Lord  Campbell,  C.  J.  I  am  of  opinion  that  when  this  bill  was 
dishonored  Poirier  &,  Co.  had  a  right  of  action  upon  it  against  the 
defendants  as  the  drawers,  which  right  they  have  retained  down  to 
the  present  time,  because,  if  they  once  had  a  right,  nothing  had  been 
done  between  the  plaintiffs  and  defendants  to  alter  that  right.  We 
must  then  see  what  interest  Poirier  &  Co.  obtained  in  the  bill  when 
they  received  it,  —  whether  there  was  a  consideration  for  it.  I  think 
that  there  was.  The  plaintiffs  were  creditors  of  H.  &  Co. ;  they 
pressed  for  a  remittance  ;  H.  &  Co.  say  they  shall  have  a  remittance, 
and  they  direct  this  remittance  to  be  made  through  C.  &  Co.,  who 
were  the  debtors  of  H.  &  Co.  When  this  bill  was  received  by  the 
plaintiffs  on  the  30th  October,  they  became  the  bona  fide  holders  of  the 
bill  for  value  on  account  of  the  debt  due  to  the  plaintiffs  from  H.  & 
Co. :  there  was,  therefore,  a  good  consideration  for  the  bill.  The 
plaintiffs  were  entitled,  if  the  bill  had  been  accepted  by  the  drawee ; 
and  they  had  a  right  to  sue  the  defendants  as  drawers,  although  Das- 
sier refused  to  accept  it.  Now,  there  is  nothing  to  distinguish  this 
from  the  cases  where  a  creditor  receives  a  negotiable  security  as 
security  for  a  debt  due,  and  such  an  antecedent  debt  being  held  to  be 
sufficient  consideration  to  make  him  a  bona  fide  holder  of  the  bill ; 
the  plaintiffs  have  therefore  a  right  of  action  on  this  bill.  I  think  that 
H.  &  Co.  could  have  sued  the  defendants  on  this  bill :  there  was  a 
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good  consideration  as  between  H.  &  Co.  and  Coates  &  Co.  The  latter 
are  not  to  be  considered  merely  as  the  agents  of  H.  &  Co.  in  the  sense 
contended  ;  for  they  were  merchants  in  London,  and  were  correspond- 
ents of  H.  &  Co.,  and,  having  funds  in  their  hands  of  H.  belonging  to 
H.  &  Co.,  they  are  to  remit  to  P.  &  Co.  the  plaintiffs.  C.  &  Co. 
never  acted  as  the  servants  of  H.  &  Co.,  and  the  defendants  could 
have  had  no  remedy  against  them  on  the  bill,  as  they  gave  no  author- 
ity  to  C.  &  Co.  to  pledge  their  credit ;  the  credit  in  this  case  was 
clearly  given  by  the  defendants  to  Coates  &  Co.,  they  looked  upon 
them  as  their  debtors,  and  they  had  no  remedy  against  H.  &  Co., 
although  they  may  have  been  in  fact  the  principals  of  C.  &  Co.  The 
defendants  ran  the  risk  of  C.  &  Co.  becoming  insolvent  before  the 
second  foreign  post-day,  and  therefore  in  every  point  of  view  the 
plaintiffs  are  entitled  to  recover  upon  this  bill. 

WiGHTMAN,  J.  I  am  of  the  same  opinion.  H.  &  Co.,  being  mer 
chants  in  America,  and  C.  &  Co.,  being  their  correspondents  in  Lon 
don,  are  to  dispose  of  certain  funds  the  produce  of  certain  bills  in  theii 
hands,  and  the  balance  is  to  be  remitted  to  the  plaintiffs  in  Paris. 
Chandler,  in  pursuance  of  these  instructions,  writes  to  the  plaintiffs, 
and  tells  them  that  Coates  &  Co.  will  make  them  a  remittance  in  a 
few  days.  For  that  purpose,  Coates  &  Co.  purchase  in  the  ordinary 
course  of  business  a  bill  drawn  by  the  defendants  payable  to  the 
plaintiffs'  order.  In  this  transaction,  C.  &  Co.  act  only  as  principals 
with  the  defendants,  and  in  that  view  of  the  case  there  can  be  no 
doubt  that  H.  &  Co.  could  not  h.ave  been  made  liable  on  the  failure  of 
C.  &  Co. ;  nor  would  they  be  bound  as  the  principals  of  C.  &  Co.  in 
any  question  between  them  and  the  defendants.  But  it  is  quite  cleai 
that  the  defendants  intended  to  give  credit  for  payment  of  the  bill  to 
C.  &  Co.  according  to  the  usage  of  merchants.  C.  &  Co.  had  no 
authority  to  pledge  the  credit  of  H.  &  Co.  on  this  bill,  H.  &  Co.  hav- 
ing already  funds  in  C.  &  Co.'s  hands  :  the  plaintiffs  became  holder? 
of  this  bill  for  value,  as  it  was  sent  to  the  plaintiffs  on  account  of  the 
debt  due  to  them,  and  for  payment  of  which  they  had  pressed.  The 
right  to  sue  on  the  original  debt  was  not  suspended,  but  they  were 
entitled  to  hold  the  bill  if  they  thought  fit :  if  that  be  so,  whatever  may 
have  been  the  relation  between  the  defendants  and  H.  &  Co.,  and 
C.  &  Co.,  who  were  the  mere  agents  of  H.  &  Co.,  the  plaintiffs  could 
sue  as  holders  for  value,  and  it  does  not  appear  that  they  have  done 
any  thing  inconsistent  with  this  subsequent  to  the  date  of  the  receipt 
of  the  bill.  The  plaintiffs  held  the  bill,  it  may  be,  as  collateral  security 
only,  but  at  all  events  for  value. 

Eele,  J.     The  plaintiffs  on  the  receipt  of  this  bill  became  bona  fide 
holders  for  value  with  all  rights  incident  to  that  character.     We  have 
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no  evidence  that  C.  &  Co.  had  authority  to  pledge  the  credit  of  H.  & 
Co.  in  purchasing  this  bill :  they  were  agents  to  transmit  a  sum  of 
money  to  the  plaintiffs  on  account  of  H.  &  Co.,  but  that  is  a  very 
different  thing  from  saying  that  they  were  agents  in  the  purchase  of 
this  bill,  and  thus  making  them  liable  upon  it. 

Ceompton,  J.  The  defendants  have  to  make  out  two  points: 
first,  that  in  purchasing  this  bill  C.  &  Co.  acted  merely  as  agents ;  and, 
secondly,  that  there  was  no  consideration  for  the  bill ;  but  in  both 
these  points  the  defendants  have  entirely  failed.  It  does  not  appear 
that  H.  &  Co.  authorized  C.  &  Co.  to  pledge  their  credit,  but  the  pre- 
sumption is  rather  the  other  way ;  and  it  certainly  appears  that  the 
plaintiffs  were  holders  for  good  consideration.  It  was  placed  by  the 
plaintiffs  to  the  credit  of  H.  &  Co.,  but  the  plaintiffs  still  retain  all 
their  legal  rights  upon  it.  Judgment  for  plaintiffs. 


CTJRRIE  AND  Others  v.  MISA. 
In  thb  Exchequer  Chamber,  February  11,  1875. 

[Reported  in  Law  Reports,  10  Exchequer,  153.] 

Appeal  by  the  defendant  against  the  decision  of  the  Court  of  Ex- 
chequer, refusing  to  grant  a  rule  nisi  to  set  aside  the  verdict  entered 
for  the  plaintiffs,  and  to  enter  a  verdict  for  the  defendant,  or  a  non- 
suit. 

The  action  was  brought  to  recover  £1,999  3s.  upon  a  check  of  the 
defendant  and  interest  thereon. 

The  declaration  stated  that  the  defendant,  on  the  14th  of  February, 
1873,  by  his  check  or  order  for  the  payment  of  money  directed  to 
Messrs.  Barnetts,  Hoares,  Hanburys,  &  Lloyd,  bankers,  required  them 
to  pay  to  F.  de  Lizardi  &  Co.,  or  bearer,  £1,999  3s.,  and  that  the  plain- 
tiffs became  the  bearers  of  the  said  check,  and  the  same  was  duly  pre- 
sented for  payment,  and  was  dishonored,  whereof  the  defendant  had 
due  notice,  but  did  not  pay  the  same. 

Pleas  :  1.  Denial  that  the  plaintiffs  became  the  bearers  of  the  said 
check,  as  alleged. 

3.  That  there  never  was  any  consideration  for  the  making  or  pay- 
ment of  the  check  by  the  defendant,  and  that  F.  de  Lizardi  &  Co- 
delivered  the  check  to  the  plaintiffs,  to  hold  the  same  as  the  agents  of 
and  on  account  of  F.  de  Lizardi  &  Co.,  and  not  as  bearers  or  trans- 
ferees thereof.  And  that  the  plaintiffs  presented  the  check  for  pay- 
ment to  the  defendant,  as  such  agents,  for  and  on  account  of  F.  de 
Lizardi  &  Co.,  and  not  as  the  bearers  or  transferees  thereof.     And  that 
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when  the  check  was  presented  for  payment  to  the  defendant,  and  dis- 
honored by  him,  the  plaintiffs  had  notice  that  there  never  was  any  con- 
sideration for  the  raaliing  or  payment  of  the  check  by  the  defendant. 

4.  That  the  defendant  was  induced  to  dr.aw  the  check  and  to  deliver 
the  same  to  F.  de  Lizardi  &  Co.  by  the  fraud  of  F.  de  Lizardi  &  Co., 
and  that  the  plaintiffs  were  and  are  the  bearers  of  the  check,  and  have 
always  held  the  same  without  giving  any  consideration  for  the  same. 

5.  That  there  never  was  any  consideration  for  the  defendant's  mak- 
ing or  paying  the  check,  and  that  the  plaintiffs  became  and  are  the 
bearers  of  the  check,  and  have  always  held  the  same  without  having 
given  any  consideration  for  the  same. 

Issue,  and  demurrer  to  third  plea,  and  joinder. 

The  cause  was  tried  at  the  London  sittings  at  Guildhall,  after  Mich- 
aelmas term,  1873,  before  Kelly,  C.  B.,  when  the  following  facts  were 
proved  :  — 

The  plaintiffs  are  bankers,  carrying  on  business  in  Lombard  Street, 
London,  under  the  firm  of  "  Glyn,  Mills,  Currie,  &  Co."  The  defend- 
ant is  a  wholesale  wine-merchant,  carrying  on  business  in  London  and 
at  Xerez,  near  Cadiz,  in  Spain.  Joseph  Javier  de  Lizardi  was  a  general 
merchant,  who  was  a  partner  of,  or  traded  under  the  firm  of,  "P.  de 
Lizardi  &  Co.,"  which  was  established  in  London,  and  carried  on  a 
very  extensive  business  with  East  Spain  and  the  Continent  generally, 
and  dealt  largely  in  bills  upon  foreign  countries.  In  the  month  of 
February,  1873,  the  plaintiffs  were,  and  for  more  than  thirty  years 
previously  had  been,  the  bankers  of  F.  de  Lizardi  &  Co.,  whose  credit 
was  extremely  high.  They  had  two  accounts  with  the  pLaintiffs; 
namely,  a  loan  account  and  a  drawing  account,  and,  down  to  the 
month  of  December  in  that  year,  usually  had  a  considerable  balance 
in  the  plaintiff's  hands.  Early  in  1873,  Lizardi  began  to  get  into  difii- 
culties ;  and,  on  the  3d  of  February  in  that  year,  he  overdrew  his 
drawing  account  with  the  plaintiffs,  being  then,  and  having  for  some 
time  previously  been,  also  indebted  to  them  on  his  loan  account.  From 
the  3d  of  February  down  to  the  12th,  1873,  he  obtained  large  additional 
advances  from  the  plaintiffs  upon  securities  of  various  kinds  deposited 
with  them  ;  and  on  the  12th  of  February,  at  the  close  of  the  day, 
Lizardi  was  indebted  to  the  plaintiifs  in  the  sum  of  £83,436  13«.  Scl, 
of  which  £49,000  was  due  on  the  loan  account  and  £34,436  13s.  Sd. 
upon  the  drawing  account. 

Early  in  February,  1873,  the  defendant  was  at  Xerez,  near  Cadiz,  in 
Spain;  and  on  the  11th  of  February,  being  desirous  of  having  a  re- 
mittance of  about  £2,000  made  from  London  to  Cadiz,  he,  on  that  day, 
by  telegraph,  instructed  Mr.  Pritchett,  who  had  the  general  manage- 
ment of  the  defendant's  business  in  London  during  his  absence,  to  pur- 
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chase  from  Lizardi  drafts  on  Cadiz  to  about  the  sterling  value  of  £2,000. 
Accordingly,  on  the  same  day,  Tuesday,  the  11th  of  February,  Mr. 
Pritchett  instructed  Mr.  Goodban,  the  defendant's  bill  broker,  to  apply 
to  Lizardi  for  drafts  on  Cadiz  to  the  amount  of  about  £2,000.  Mr. 
Goodban  thereupon,  on  the  same  Tuesday,  effected  a  contract  be- 
tween Lizardi  and  the  defendant  for  the  sale  or  delivery  by  Lizardi 
to  the  defendant  of  drafts  to  the  amount  of  about  £2,000  sterling, 
at  an  agreed  rate  of  exchange,  from  London  to  Cadiz,  to  be  at  fifteen 
days'  date,  and  delivered  the  usual  contract  notes  to  the  respective 
parties. 

In  the  afternoon  of  the  same  day,  the  11th  of  February,  in  pursuance 
of  the  above-mentioned  contract,  a  clerk  in  the  employment  of  Lizardi 
left  at  the  defendant's  office  in  London  four  drafts  dated  on  that  day, 
drawn  by  Francisco  Lizardi  in  the  name  of  F.  de  Lizardi  &  Co.,  upon 
Mr.  Manuel  Paul,  Cadiz,  for  an  amount  in  Spanish  money  equivalent, 
at  the  aforesaid  rate  of  exchange,  to  £1,999  Bs.  These  drafts  were 
forwarded  by  the  evening  post  of  the  same  day  to  the  defendant  at 
Xerez,  near  Cadiz. 

It  is  customary  in  London  to  pay  for  drafts  and  bills  on  foreign 
countries,  purchased  or  obtained  through  a  bill  broker,  on  the  post-day 
next  after  the  day  of  the  contract.  There  are  two  post-days  ;  namely, 
Tuesday  and  Friday,  in  each  week  :  consequently,  according  to  the 
usual  course  of  business,  the  purchase  or  consideration  money  for  the 
four  drafts  so  contracted  for  on  Tuesday,  the  11th,  was  payable  on 
Friday,  the  14th,  of  February. 

After  banking  hours  on  the  12th  of  February,  the  plaintiff,  Bertram 
Wodehouse  Currie,  who  for  many  days  previously  had  been  urgently 
pressing  Lizardi  to  reduce  the  amount  of  his  indebtedness  to  the  plain- 
tiffs, and  who  on  that  day,  for  the  first  time,  suspected  (as  the  fact 
was)  that  some  of  the  securities  deposited  with  the  plaintiifs  were  not 
genuine,  had  an  interview  with  Lizardi,  and  represented  to  him  that 
he  had  a  suspicion  that  some  of  the  securities  were  not  genuine,  and 
again  pressed  Lizardi  to  reduce  his  balance.  Lizardi  assured  Bertram 
Wodehouse  Currie  that  he  was  mistaken  in  his  suspicions,  and  handed 
him  a  list  of  the  securities,  detailing  their  values,  and  showing  a  large 
margin  over  the  plaintiffs'  advances.  Bertram  Wodehouse  Currie 
still  pressed  Lizardi  to  reduce  his  debt. 

In  the  course  of  Thursday,  the  13th  of  February,  Lizardi  paid  into 
the  plaintiffs'  bank,  to  the  credit  of  his  drawing  account,  the  sum  of 
£6,925  5s.  del,  in  two  checks  for  £425  5s.  Sd.  and  £6,500  ;  and,  about 
two  o'clock  on  that  day,  he  handed  to  Currie,  in  the  plaintiffs'  bank 
parlor,  in  Lombard  Street,  the  following  document,  partly  written  and 
partly  printed,  impressed  with  a  penny  stamp  :  — 
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"London,  14tli  February,  1873. 
"  M.  MiSA,  Esq.,  41  Crtttched  Fbiaes. 

"  Please  to  pay  to  Messrs.  Glyn,  Mills,  &  Co.,  or  bearer,  the  sum  of 
nineteen  hundred  and  ninety  pounds  three  shillings,  for  bills  negoti- 
ated to  you  last  post. 

"  £1,999  3s.  F.  DE  LizARDi  &  Co." 

The  words  in  the  document,  "  for  bills  negotiated  to  you  last  post," 
refer  to  the  four  drafts  previously  mentioned.  The  plaintiffs,  how- 
ever, did  not  know  by  or  upon  whom  the  bills  were  drawn,  but  sup- 
posed that  the  money  was  due  from  the  defendant  to  Lizardi  for  bills 
negotiated. 

Bertram  Wodehouse  Currie  deposed  at  the  trial  that  it  was  usual 
for  Lizardi  to  sell  bills  on  the  Exchange,  and  then  to  draw  an  order, 
like  that  above  set  out,  on  the  purchaser  of  the  bills,  and  that  that  is 
the  course  of  business  when  bills  are  sold ;  and  that  such  orders  are 
sometimes  accepted  by  writing  "accepted"  across  them,  —  that  is,  by 
the  person  on  whom  they  are  drawn  writing  his  name  across  the  paper, 
making  it  payable  at  his  bankers. 

In  the  course  of  the  same  day,  Thursday,  the  18th  of  February, 
checks  drawn  and  bills  payable  by  Lizardi,  to  the  amount  of  £8,326 
3s.  Id.,  were  presented  to  the  plaintiffs'  clerk,  at  the  bankers'  clearing- 
house in  London,  for  payment,  and  were  left  in  the  ordinary  course 
of  business  in  his  hands.  Bankers  do  not  after  4  p.m.  receive  any 
check  or  bill  for  presentation  at  the  clearing-house  ;  but  they  have  the 
option  of  refusing  to  pay  any  check  or  bill  which  may  have  been  pre- 
sented for  payment  during  the  day,  and  returning  the  same,  unpaid, 
up  to  5  P.M. 

Shortly  before  5  p.m.  of  the  same  Thursday,  the  plaintiffs  gave 
orders  to  their  clerk  at  the  clearing-house  not  to  pay  the  checks  or 
bills  of  Lizardi,  which  had  been  presented  to  the  plaintiffs  for  pay- 
ment in  the  course  of  the  day,  and  thereupon  the  whole  of  them  were 
returned  unpaid ;  and  Lizardi,  in  this  manner,  stopped  payment.  In 
fact,  the  plaintiffs  did  not  honor  any  checks  or  bills  of  Lizardi,  or  pay 
any  thing  on  his  account,  after  the  12th  of  February. 

On  Friday  morning,  the  14th  of  February,  one  of  the  plaintiffs' 
clerks  left  at  the  defendant's  office  in  London  a  notice  upon  a  printed 
form,  of  which  the  following  is  a  copy :  — 

"  Light  gold  cannot  be  received.  A  bill  on  [M.  Misa]  for  [£1,999 
Ss.  Od],  drawn  by  [De  Lizardi  &  Co.]  '  lies  due  at  Messrs.  Glyn,  Mills, 
&  Co.,  No.  67  Lombard  Street.  Please  to  call  between  two  and  four 
o'clock,  and  on  Saturdays  before  three." 

^  The  words  and  figures  in  brackets  were  written. 
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Between  2  p.m.  and  3  p.m.  of  the  same  Friday,  the  plaintiffs  sent  one 
of  their  messengers  to  the  defendant's  office  in  London,  with  the  docu- 
ment dated  February  14th,  to  inquire  whether  it  would  be  paid.  The 
messenger  saw  Mr.  Pritchett,  the  defendant's  manager,  who  stated 
that  it  would  be  paid  ;  offered  to  give  the  messenger  a  check  for  the 
amount,  and  with  indignation  asked  "why  the  question  was  asked." 
The  messenger  replied  that  he  did  not  know,  and  that  he  was  not  au- 
thorized to  take  the  check.  The  messenger,  taking  back  with  him  the 
document,  then  returned  to  the  plaintiffs'  bank,  and  there  reported 
what  had  taken  place  at  the  defendant's  office. 

About  an  hour  after  the  plaintiffs'  messenger  had  left  the  defend- 
ant's office,  Mr.  Pritchett  drew  a  check  in  the  defendant's  name  upon 
his  bankers,  Barnetts,  Hoares,  Hanburys,  &  Lloyd,  for  the  sum  of 
£1,999  3s.,  payable  to  F.  de  Lizardi  &  Co.,  or  bearer,  which  is  the 
check  sued  on,  and  sent  the  same  to  the  plaintiffs'  bank  by  a  clerk, 
who,  shortly  before  4  p.m.  of  the  same  day,  Friday,  handed  the  check 
to  a  clerk  in  the  plaintiffs'  bank,  and  received  the  document  dated 
February  14th  in  exchange;  and  thereupon  the  amount  of  the  check 
was  entered  in  the  plaintiffs'  books  to  the  credit  of  Lizardi. 

The  plaintiffs,  upon  receiving  the  defendant's  check,  sent  the  same 
to  the  clearing-house,  where,  about  4  p.m.  on  the  same  day,  it  was  pre- 
sented for  payment,  and  handed  to  a  clerk  of  Barnetts,  Hoares,  Han- 
burys, &  Lloyd. 

At  the  time  Mr.  Pritchett  sent  the  defendant's  check  to  the  plain- 
tiffs' bank,  he  did  not  know  that  Lizardi  had  stopped  payment ;  but, 
being  very  soon  afterwards  informed  of  the  fact,  he  at  once  instructed 
the  defendant's  bankers  not  to  pay  the  defendant's  check,  and  the 
same  was  accordingly  refused  payment,  and  returned  unpaid  to  the 
plaintiffs  before  5  p.m.  on  the  14th  February,  and  the  amount  thereof 
was,  on  the  morning  of  the  following  day,  entered  in  the  plaintiffs' 
books  to  the  debit  of  Lizardi. 

Up  to  this  time,  the  plaintiffs  did  not  know  whether  Lizardi  was 
solvent  or  not.  At  an  interview  which  the  plaintiff,  Bertram  Wode- 
house  Currie,  had  with  him  on  the  said  14th  of  February,  he  protested 
that  he  was  solvent.  This  statement  was  doubted  by  Bertram  Wode- 
house  Currie. 

Shortly  after  the  13th  of  February,  when  Lizardi  stopped  payment, 
he  absconded,  and  was  subsequently  adjudicated  a  bankrupt,  his  liabili- 
ties amounting  to  upwards  of  a  million  sterling,  and  his  assets  amount- 
ing to  very  little  indeed. 

The  document  dated  February  14th  has  never  been  returned  to 
nor  demanded  by  the  plaintiffs,  and  is  still  in  the  possession  of  the 
defendant. 
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The  following  .idmissions  in  writing  were  made  by  the  parties  before 
the  trial;  namely,  that  the  four  drafts  jjurchased  by  the  defendant 
from  Lizardi  as  afore-mentioned  were  duly  presented  for  payment  to 
Manuel  Francisco  Paul,  at  Cadiz,  on  whom  they  were  respectively 
drawn  by  F.  de  Lizardi  &  Co.  on  the  day  they  respectively  became 
due  ;  and  that  they  were  then  and  there  respectively  refused  payment, 
and  were  respectively  dishonored  by  Manuel  Francisco  Paul,  and  upon 
the  grounds  (but  without  admitting  the  truth  of  the  grounds)  stated 
in  the  protest  of  the  27th  of  February,  1873  ;  and  that  the  bills  were 
then  and  there  duly  protested  for  non-payment;  and  that  the  above 
facts,  as  also  the  bills  and  pi'otests,  might  be  given  in  evidence  without 
calling  any  witness  or  witnesses  to  prove  them  or  any  of  them. 

Some  of  the  securities  deposited  by  Lizardi  with  the  plaintiffs  were 
found  to  be  forgeries,  some  worthless,  and  others  cannot  be  realized. 
The  plaintiffs  have  realized  a  portion  of  the  said  securities  which  were 
good ;  and,  taking  into  account  the  value  of  the  residue,  which  cannot 
now  be  realized,  the  balance  which  will  ultimately  be  due  from  Lizardi 
to  the  plaintiffs  will  be  about  120,000. 

It  was  contended  on  behalf  of  the  defendant,  at  the  trial,  that  there 
was  a  total  failure  of  consideration  as  between  the  defendant  and 
Lizardi  for  the  check  sued  on,  and  that  the  plaintiffs  were  not  holders 
thereof  for  value ;  but  the  learned  judge  ruled  upon  the  above  facts 
(neither  party  desiring  that  any  question  should  be  left  to  the  jury) 
that  the  plaintiffs  were  entitled  to  recover,  and  directed  the  jury  to 
find  a  verdict  for  the  plaintiffs  for  £2,090,  the  amount  of  the  check  and 
interest  thereon  ;  and  a  verdict  for  that  amount  was  thereupon  entered, 
with  leave  to  move  to  enter  a  nonsuit. 

In  Hilary  term,  1874  (January  14th),  the  defendant  moved  the 
Court  of  Exchequer,  pursuant  to  the  leave  reserved,  for  a  rule  calling 
upon  the  plaintiffs  to  show  cause  why  the  verdict  entered  for  them 
should  not  be  set  aside,  and  a  verdict  entered  for  the  defendant,  or  a 
nonsuit. 

The  Court  (Kelly,  C.  B.,  Pigott  and  Cleasby,  BB.)  refused  a  rule 
and  the  defendant  appealed. 

The  Court  of  Appeal  is  to  be  at  liberty  to  draw  inferences  of  fact 
from  the  facts  above  stated. 

The  question  for  the  opinion  of  the  Court  of  Appeal  is  whether  a 
rule  nisi  ought  to  have  been  refused  or,  granted. 

Dec.  3,  1874.  W.  Williams,  Q.  C.  {Cohen,  Q.  C,  and  Wood  Hill 
with  him),  argued  for  the  defendant. 

J.  Brovm,  Q.  C.  {Murray  with  him),  for  the  plaintiff. 

The  course  of  the  arguments  sufficiently  appears  from  the  judgment. 
The   following  cases  were  referred  to:    Crofts  v.  Beale,  Young  v. 
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Cole,^  Swift  V.  Tyson,  Brandao  v.  Barnett,^  Percival  v.  Crampton,' 
Poiriei-  v.  Morris,  Watson  v.  Russell,^  Whistler  v.  Forster,'  Parsons  on 
Notes  and  Bills,  Vol.  I.  p.  218.  Cur.  adv.  vult. 

Feb.  11,  1875.  The  judgment  of  the  Court  (Keating,  Lush,  Quain, 
and  Archibald,  JJ.,  Lord  Coleridge,  C.  J.,  dissenting)  was  delivered  by 

Lush,  J.  This  is  an  action  on  a  check,  dated  the  14th  of  February, 
1873,  drawn  by  the  defendant  on  Messrs.  Barnett,  Hoare,  &  Co.,  for 
paj  ment  of  £1,999  3s.  to  Lizardi  &  Co.,  or  bearer.  The  material  plea 
is  the  fifth,  which  alleges  that  there  never  was  any  consideration  for 
the  defendant's  making  or  paying  the  check,  and  that  the  plaintiffs 
have  always  held  the  same  without  having  given  any  consideration. 

We  think  it  must  be  assumed  on  the  facts  stated  in  the  case-that, 
if  the  action  had  been  brought  by  Lizardi,  the  defendant  would  have 
had  a  good  answer  to  it,  on  the  ground  either  of  fraud  or  failure  of 
consideration,  it  matters  not  which.  The  only  question,  therefore,  is 
whether,  under  the  circumstances  stated,  the  plaintiffs  are  to  be  con- 
sidered the  holders  of  the  check  for  value. 

The  material  facts  bearing  on  this  question  may  be  briefly  stated. 
The  defendant  had  purchased  of  Lizardi  &  Co.  bills  on  Cadiz,  which 
were  delivered  to  him  on  the  11th  of  February,  and  which,  according 
to  the  usual  course  of  business,  were  to  be  paid  for  on  the  next  post- 
day,  the  14th.  Lizardi  was  at  this  time  largely  indebted  to  the  plain- 
tiife,  who  were  his  bankers,  on  both  his  drawing  account  and  a  loan 
account ;  and  he  had  for  several  days  previously  to  and  again  on  the 
12th  of  February  been  pressed  for  payment  or  further  security.  On 
the  14th,  he  paid  in  various  checks  on  account  of  the  balance,  and  at 
the  same  time  handed  to  the  plaintifis  the  document  set  out  in  para- 
graph 13  of  the  case,  which  is  designated  a  "bill." 

On  the  morning  of  the  14th,  notice  of  this  "  bill,"  described  as  lying 
due  at  the  plaintiffs',  was  left  at  the  defendant's  oflice ;  and,  shortly 
aftei'wards,  the  check  in  question  was  paid  in  by  the  defendant  to  the 
plaintiffs'  bank,  and  the  "  bill "  given  up  to  him  in  exchange  for  it. 
The  amount  of  the  check  was,  together  with  the  other  checks  paid  in 
by  Lizardi,  entered  to  the  credit  of  Lizardi's  account ;  and  a  large 
balance  still  remained  owing  to  the  plaintiffs.  Soon  after  paying  in 
the  check,  the  defendant  heard  that  Lizardi  had  stopped  payment ; 
and  he  at  once  instructed  his  bankers  not  to  honor  the  check.  In  con- 
sequence of  this,  the  check  was  returned  from  the  clearing-house  in  the 
after-part  of  the  day;  and,  on  the  following  morning  (the  15th),  it  was 
entered  in  the  plaintiffs'  books  to  the  debit  of  Lizardi's  account. 

1  3  Bing.  N.  C.  724.  ^  e  M.  &  G.  667,  668.  3  2  C.  M.  &  K.  180. 
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The  court  below,  in  giving  judgment  for  the  pl.aintiffa,  proceeded, 
partly  at  least,  upon  the  specinl  circumstance  that  the  check  was  given 
to  take  up  the  so-called  "  bill,"  and  considered  that  this  of  itself  formed 
a  sufficient  consideration  to  entitle  the  plaintiffs  to  recover.  The  argu- 
ment before  us,  however,  was  addressed  almost  entirely  to  the  broader 
question  ;  namely,  whether  an  existing  debt  formed  of  itself  a  sufficient 
consideration  for  a  negotiable  security  payable  on  demand,  so  as  to 
constitute  the  creditor  to  whom  it  was  paid  a  holder  for  value.  As 
this  is  a  question  of  great  and  general  importance,  and  as  our  opinion 
upon  it  is  in  favor  of  the  plaintiffs,  we  do  not  think  it  necessary  to  say 
more  with  reference  to  the  special  circumstances  adverted  to  than  that 
we  are  not  prepared  to  dissent  from  the  view  taken  upon  this  question 
by  the  court  below. 

It  will,  of  course,  be  understood  that  our  judgment  is  based  upon 
what  was  axlmitted  in  the  argument;  namely,  that  the  check  was  re- 
ceived by  the  plaintiffs  bona  fide,  and  without  notice  of  any  infirmity 
of  title  on  the  part  of  Lizardi.  "We  therefore,  for  the  purpose  of  the 
argument,  regard  the  so-called  "  bill "  as  merely  an  authority  to  the 
defendant  to  pay  the  amount  to  Lizardi's  bankers,  instead  of  paying  it 
to  him,  and  treat  the  transaction  as  if  the  check  had  been  paid  to  Li- 
zardi, and  he  had  paid  it  to  the  ]")laintiffs,  not  in  order  that  he  might 
draw  upon  it,  but  that  it  should  be  applied  pro  tanto  in  discharge  of 
his  overdrawn  account. 

It  was  not  disputed  on  the  argument,  nor  could  it  be,  that  if,  instead 
of  a  check,  the  security  had  been  a  bill  or  note  payable  at  a  subsequent 
date,  however  short,  the  plaintiffs'  title  would  have  been  unimpeach- 
able. This  has  been  established  by  many  authorities,  both  in  this 
country  and  in  the  American  courts.  It  has  been  supposed  to  rest  on 
the  ground  that  the  taking  of  a  negotiable  security  payable  at  a  future 
day  implied  .an  agreement  by  the  creditor  to  suspend  his  remedies  dur- 
ing that  period,  and  that  this  constituted  the  true  consideration  which, 
it  is  alleged,  the  law  requires  in  order  to  entitle  the  creditor  to  the  ab- 
solute benefit  of  the  security.  The  counsel  for  the  defendant  accord- 
ingly contended  that  where  the  security  is  a  check  payable  on  demand, 
inasmuch  as  this  consideration  is  wanting,  the  holder  gains  no  inde- 
pendent title  of  his  own,  and  has  no  better  right  to  the  security  than 
the  debtor  himself  had. 

We  should  be  sorry  if  we  were  obliged  to  uphold  a  distinction  so 
refined  and  technical,  and  one  which  we  believe  to  be  utterly  at  vari- 
ance with  the  general  understanding  of  mercantile  men.  And,  upon 
consideration,  we  are  of  opinion  that  it  has  no  foundation  either  in 
principle  or  upon  authority. 

Passing  by  for  the  present  the  consideration  of  what  is  the  true 
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ground  on  which  the  deliveiy  or  indorsement  of  a  bill  or  note  payable 
at  a  future  date  is  held  to  give  a  valid  title  to  a  creditor  in  respect  of  a 
pre-existing  debt,  and  assuming  that  it  is  the  implied  agreement  to  sus- 
pend, it  does  not  follow  that  the  legal  element  of  consideration  is  entirely 
absent  where  the  security  is  payable  immediately.  The  giving  time  is 
only  one  of  many  kinds  of  what  the  law  calls  consideration.  A  valu- 
able consideration,  in  the  sense  of  the  law,  may  consist  either  in  some 
right,  interest,  profit,  or  benefit  accruing  to  the  one  party,  or  some  for- 
bearance, detriment,  loss,  or  responsibility,  given,  suffered,  or  under- 
taken by  the  other.   Com.  Dig.,  Action  on  the  Case,  Assumpsit,  B.  1-15. 

The  holder  of  a  check  may  either  cash  it  immediately,  or  he  may 
hold  it  over  for  a  reasonable  time.  If  he  cashes  it  immediately,  he  is 
safe.  The  maker  of  the  check  cannot  afterwards  repudiate,  and  claim 
back  the  proceeds,  any  more  than  he  could  claim  back  gold  or  bank- 
notes if  the  payment  had  been  made  in  that  way  instead  of  by  check. 
This  was  decided  ia  Watson  v.  Russell,'  with  which  we  entirely  agree. 
In  very  many,  perhaps  in  the  great  majority  of  cases,  checks  are  not 
presented  till  the  following  day,  especially  where  they  are  crossed ;  and 
this  usage  is  so  far  recognized  by  law  that  the  drawer  cannot  complain 
of  its  not  having  been  presented  before,  even  though  the  banker  stop 
payment  in  the  interval.  The  loss  in  such  a  case  falls  on  the  drawer 
of  the  check,  and  not  on  the  holder. 

It  cannot,  we  think,  be  said  that  a  creditor  who  takes  a  check  on 
account  of  a  debt  due  to  him,  and  pays  it  into  his  banker  that  it  might 
be  presented  in  the  usual  course,  instead  of  getting  it  cashed  immedi- 
ately, does  not  alter  his  position,  and  may  not  be  greatly  prejudiced  if 
his  title  could  then  be  questioned,  or  that  the  debtor  does  not,  or  may 
not,  gain  a  benefit  by  the  holding  over.  If  this  subject  were  worth 
pursuing,  it  would  not,  we  think,  be  difficult  to  show  that  there  is  no 
sound  distinction  between  the  two  kinds  of  securities  of  which  we  have 
been  treating.  In  the  course  of  the  argument,  it  was  put  to  the  learned 
counsel  for  the  defendant  whether  a  debtor  who  gave  his  own  check 
in  payment  of  a  pre-existing  debt  could  defend  an  action  upon  it  on 
the  ground  that  the  creditor  was  not  a  holder  for  value,  and  Mr.  Wat- 
kin  Williams  admitted  that  his  argument  must  go  to  that  extent ;  and 
yet  it  has  always  been  the  practice  to  sue  in  such  a  case  on  the  check 
as  well  as  on  the  original  debt,  and  no  such  defence  has,  as  far  as  we 
are  aware,  ever  been  attempted  to  be  set  up,  certainly  not  success- 
fully. 

But  it  is  useless  to  dilate  on  this  point ;  for,  in  truth,  the  title  of  a 
creditor  to  a  bill  given  on  account  of  a  pre-existing  debt,  and  payable 
at  a  future  day,  does  not  rest  upon  the  implied  agreement  to  suspend 
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his  remedies.  The  true  reason  is  that  given  by  the  Court  of  Common 
Pleas  in  Belshaw  v.  Bush  ^  as  the  foundation  of  the  judgment  in  that 
case  ;  namely,  that  a  negotiable  security  given  for  such  a  purpose  is 
a  conditional  payment  of  the  debt,  the  condition  being  that  the  debt 
revives  if  the  security  is  not  realized.  This  is  precisely  the  effect 
which  both  parties  intended  the  security  to  have ;  and  the  doctrine  is 
as  applicable  to  one  species  of  negotiable  security  as  to  another :  to  a 
check  payable  on  demand  as  to  a  running  bill  or  a  promissory  note 
payable  to  order  or  bearer,  whether  it  be  the  note  of  a  country  bank 
which  circulates  as  money,  or  the  note  of  the  debtor,  or  of  any  other 
person.  The  security  is  offered  to  the  creditor,  and  taken  by  him  as 
money's  worth  ;  and  justice  requires  that  it  should  be  as  truly  his  prop- 
erty as  the  money  which  it  represents  would  have  been  his,  had  the 
payment  been  made  in  gold  or  a  Bank  of  England  note.  And,  on  the 
other  hand,  until  it  has  proved  unproductive,  the  creditor  ought  not  to 
be  allowed  to  treat  it  as  a  nullity,  and  to  sue  the  debtor  as  if  he  had 
given  no  security.  The  books  are  not  without  authorities  in  favor  of 
this  view,  altliough  the  point  has  not,  as  far  as  we  are  aware,  been 
directly  decided.  Story  lays  it  down  in  his  work  on  Promissory 
Notes,  §  186,  that  a  pre-existing  debt  is  equally  available  as  a  consid- 
eration as  is  a  present  advance  or  value  given  for  the  note,  without 
suggesting  any  distinction  between  a  note  payable  after  date  and  one 
payable  on  demand ;  and  the  cases  of  Poirier  v.  Morris,  Watson  v. 
Russell,^  before  cited,  Whistler  v.  Forster,  and  others,  contain  clear 
expressions  of  opinion  the  same  way. 

On  the  part  of  the  defendant,  the  case  of  Crofts  v.  Beal  was  strongly 
relied  on,  where  it  was  held  that  a  promissory  note  given  by  a  surety 
for  payment  on  demand  without  any  new  consideration  was  nudum 
pactum.  It  is  sufficient  to  say  of  that  case  that  the  note  was  payable 
to  the  plaintiff,  and  not  to  order  or  bearer,  and  was  not  therefore  a 
negotiable  security.  De  la  Chaumette  v.  Bank  of  England  ^  appears  at 
first  sight  to  be  more  in  point :  but  there,  although  it  appeared  as  be- 
tween the  plaintiff  and  O.,  by  whom  the  bank-note  in  question  was 
remitted,  that  the  state  of  account  was  in  favor  of  the  plaintiff,  it  is  not 
really  so ;  for  the  note  had  not  been  remitted  in  payment,  but  merely 
for  collection  as  agent ;  and  the  court  held  that,  under  these  circum- 
stances, the  plaintiff  had  no  better  title  than  0.  For  these  reasons,  we 
are  of  opinion  that  a  creditor  to  whom  a  negotiable  security  is  given 
on  account  of  a  pre-existing  debt  holds  it  by  an  indefeasible  title, 
whether  it  be  one  payable  at  a  future  time  or  on  demand,  and  that, 
therefore,  the  judgment  of  the  court  below  ought  to  be  affirmed. 

1  11  C.  B.  191.  J  3  B.  &  S.  34.  «  9  B.  &  C.  208. 
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My  brother  Quain,  who  concurs  in  the  judgment,  desires  to  add  that 
he  does  not  adopt  all  the  reasoning  as  to  consideration. 

Lord  Coleridge,  C.  J.  In  this  case,  I  am  unable  to  assent  to  the 
conclusion  at  which  the  other  members  of  the  court  have  arrived.  I 
am  painfully  conscious  of  the  great  weight  of  authority  against  me ; 
but,  as  at  last  I  remain  unconvinced,  it  is  my  duty  to  say  so,  and  also 
shortly  to  say  why. 

I  need  not  repeat,  because  I  entirely  assent,  and  cannot  add  to  the 
statement  of  the  facts  of  the  case,  with  which  the  judgment  prepared 
by  my  brother  Lush  sets  out. 

I  proceed  to  consider  the  law,  assuming  the  perfect  correctness  of 
the  facts  as  stated  by  him,  and  being  of  opinion  that  on  those  facts  the 
fifth  plea  is  made  out,  and  that  the  defendant  is  entitled  to  our  judg- 
ment. 

It  is  important  to  state  what  I  understand  to  be  the  exact  proposi- 
tion contended  for  by  the  defendant,  and,  as  I  think,  contended  for 
rightly.  It  is  this  :  If  the  drawer  of  a  check  pay  it  into  a  banker  to 
the  account  of  a  third  persop,  and  the  consideration  as  between  the 
person  to  the  credit  of  whose  account  the  check  has  been  paid  and  the 
drawer  of  the  check  wholly  fails,  so  that  as  between  those  two  parties 
the  drawer  would  have  a  perfect  answer  to  any  action  on  the  check, 
then  the  drawer  may  stop  payment  of,  and  has  an  answer  to  any  action 
on,  the  check,  as  against  the  bankers  who  have  received  it,  unless  in 
the  mean  time  they  have  in  some  way  given  some  value  for  it ;  as  by 
paying  money,  or  giving  credit  or  some  other  advantage,  to  the  cus- 
tomer to  whose  account  it  has  been  paid  in,  or  by  altering  their  own 
position  in  some  way  in  consequence  of  having  received  the  check,  and 
on  the  faith  of  its  being  paid. 

Now,  it  is  too  late  to  dispute  that  a  pre-existing  debt  due  to  the 
transferee  of  a  bill  entitles  him  to  all  the  rights  of  a  holder  for  value. 
But  it  seems  equally  clear  that  this  is  an  exception  to  general  rules,  an 
extraordinary  protection  given  to  such  a  holder  on  grounds  of  com- 
mercial policy  only,  and  in  order  to  favor  the  unrestricted  use  as  cur- 
rency of  negotiable  instruments.  "  It  is,"  says  Chancellor  Kent,  in  the 
well-known  case  of  Bay  v.  Coddington,  "  the  credit  given  to  the  paper, 
and  the  consideration  bona  fide  paid  on  receiving  it,  that  entitles  the 
holder,  on  grounds  of  commercial  policy,  to  such  extraordinary  pro- 
tection, even  in  cases  of  the  most  palpable  fraud.  It  is  an  exception 
to  the  general  rule  of  law,  and  ought  not  to  be  carried  beyond  the 
necessity  that  created  it."  Mr.  Justice  Willes  uses  language  very 
much  the  same  in  Whistler  v.  Forster :  "  The  general  rule  of  law  ia 
undoubted,  that  no  one  can  transfer  a  better  title  than  he  himself  pos- 
sesses :  Nemo  dat  quod  non  hdbet.     To  this  there  are  some  exceptions, 
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one  of  which  arises  out  of  the  law-merchant  as  to  negotiable  instru- 
ments. These  being  part  of  the  currency  are  subject  to  the  same  rule 
as  money;  and,  if  such  an  instrument  be  transferred  in  good  faith  for 
value  before  it  is  overdue,  it  becomes  available  in  the  hands  of  the 
holder,  notwithstanding  fraud,  which  would  have  rendered  it  unavail- 
able in  the  hands  of  a  previous  holder."  It  would  be  wasting  time  to 
quote  other  authorities  to  the  same  effect :  these  are  sufficient  to  show 
the  grounds  of  sense  and  substance  on  which  the  law  as  to  bills  is  sup- 
ported. Nor,  if  it  be  necessary  to  have  recourse  to  it,  is  the  technical 
element  of  consideration  wanting  between  the  transferror  and  the  trans- 
feree of  such  an  instrument.  Whether  the  true  view  be  that  adopted 
by  Sir  John  Byles  (Byles  on  Bills,  10th  ed.  p.  39),  that  a  bill  or  note 
payable  at  a  future  day  suspends  until  its  maturity  the  remedy  for  the 
antecedent  debt ;  or  that  adopted  by  my  brother  Lush,  from  the  judg- 
ment of  the  Court  of  Common  Pleas  in  Belshaw  v.  Bush,^  that  it  is  a 
conditional  payment  of  the  debt,  the  debt  reviving  if  the  security  is 
not  realized,  —  in  either  view,  there  is  consideration  which  may  enter 
into,  but  is  not  the  whole  reason  for,  the  protection  given  to  the  bona 
fide  holder  of  such  an  instrument.  The  whole  reason  certainly  does 
not  apply  to  the  case  of  a  check  ;  and  the  true  question,  with  deference, 
appears  to  me  to  be  whether,  apart  from  the  reasons  which  protect 
the  bona  fide  holder  of  bills  payable  at  a  future  day,  which  do  not  ap- 
ply, there  are  any  reasons  or  authorities  which  do  apply  to  protect  the 
bona  fide  holders  of  checks  given  under  such  circumstances  as  the 
check  was  given  in  this  case. 

As  to  authority,  no  case  has  been  cited  in  which  this  point  has  been 
decided  ;  yet  it  is  certain  that  a  case  would  have  been  cited,  if  it  could 
be  found.  There  is,  indeed,  a  dictum  of  the  Lord  Chief  Justice  of  the 
Queen's  Bench,  in  Watson  v.  Russell,^  to  the  effect  that  there  is  no  dif- 
ference between  a  bill  and  a  check  in  the  bands  of  a  holder  for  value. 
But  that  dictum  must  be  taken  with  the  facts  of  that  case,  in  which 
neither  was  the  plaintiff  a  banker,  nor  was  the  consideration  for  the 
check  an  antecedent  debt.  No  authority,  as  I  have  said,  has  been 
cited  on  which  the  point  has  been  decided.  Yet  it  surely  needs  one. 
The  doctrine  as  to  bills  of  exchange  has  been  established  after  many 
disputes  and  much  resistance  :  is  it  likely  that  in  the  case  of  checks  no 
one  who  has  been  defrauded  has  ever  resisted  payment  until  now,  but 
that  every  one  has  so  felt  the  sense  and  reason  of  the  rule  contended 
for  that  it  has  been  acquiesced  in  without  a  struggle  ?  I  think  not ; 
and  I  cannot  find,  on  the  best  information  I  have  been  able  to  get,  that 
the  general  understanding  is  what  my  brother  Lush  believes  it  to  be. 

1  11  C.  B.  191.  2  3  B.  &  S.  34. 
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On  the  contrary,  my  impression  is  that  the  opinions  of  men  of  business 
are  much  divided  on  this  subject ;  and  that,  if  the  court  were  to  de- 
cide, as  I  think  it  ought,  in  favor  of  the  defendant,  the  consequences 
to  mercantile  transactions  would  be  by  no  means  so  serious  as  it  has 
been  too  much  taken  for  granted  they  would  be.  And,  even  if  the 
matter  of  fact  were  clearer  Ihan  it  is,  the  understanding  of  mercantile 
men,  though  on  such  a  subject  entitled  to  deference,  cannot  and  ought 
not  to  determine  the  question.  Apart,  then,  from  authority,  which  is 
wanting,  how  stands  the  thing  in  sense  ?  I  take  a  case  of  gross  and 
direct  fraud  ;  for  to  such  a  case  the  argument,  if  it  is  good  for  any 
thing,  must  extend.  A  man  is  cheated  out  of  a  check  for  a  large  sura 
in  favor  of  A. :  A.,  who  has  cheated  him,  pays  the  check  into  his 
bankers,  between  whom  and  himself  there  have  been  large  dealings, 
greatly  to  the  bankers'  advantage.  At  the  moment  when  the  check  is 
paid  in,  A.  is  overdrawn  ;  and  thereupon,  nothing  more  happening,  the 
banker  claims  the  value  of  the  check  against  the  cheated  drawer,  and 
denies  the  drawer's  right  to  protect  himself  against  the  fraud  of  A.  by 
stopping  his  check,  simply  and  solely  on  the  ground  that  the  fraudulent 
man  has  been  allowed  by  the  banker  to  overdraw  his  account.  I  can 
see  no  reason  or  justice  in  this.  If  either  the  drawer  or  the  banker 
must  suffer  to  the  extent  of  the  value  of  the  check,  it  seems  to  me  much 
more  reasonable  and  just  that  he  should  suffer  who,  with  his  eyes  open, 
and  to  a  person  he  knows,  has  gone  on  making  advances,  than  he  who 
has  been  directly  defrauded,  often  in  a  first  and  single  transaction, 
and  also  has  often  no  means  whatever  of  protecting  himself  against 
fraud.  To  me  the  rule  seems  hard  in  the  case  of  money,  but  it  is  well 
settled.  It  seems  hard  in  the  case  of  bills  due  at  a  future  date,  which 
are  said  to  be  like  money,  and  to  stand  upon  the  same  foot ;  but  that 
is  also  well  settled.  But  checks  are  not  money.  No  rule,  as  far  as  I 
can  find,  either  of  practice  or  of  law,  is  settled  with  regard  to  them; 
and  I  am  not  willing  to  make  a  rule  as  to  checks  in  favor  of  bankers 
which  is  not  just  in  itself,  and  which  is  not  defensible,  at  least  upon 
the  grounds  on  which  the  rules  as  to  money  and  as  to  bills  are  de- 
fended. 

It  is  said  that  the  distinction  between  a  bill  and  a  check  is  a  r.efined 
one ;  but  it  is  to  be  observed,  first,  that  where  a  line  is  drawn,  cases 
close  to  this  line,  but  on  different  sides  of  it,  must  needs  be  separated 
by  a  distinction  -which  is  refined  ;  and,  next,  that  we  are  here  dealing 
with  an  exception  to  a  general  rule  :  and  the  burden  of  proof  and  stress 
of  argument  seem  to  me  to  lie  rather  on  those  who  say,  than  on  those 
who  deny,  that  it  is  within  the  exception.  It  is  for  those  who  assert 
it  to  make  it  out ;  and  the  absence  of  direct  afl[irmative  authority  in 
such  a  case  is,  to  my  mind,  strong  authority  in  the  negative. 
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It  has,  however,  been  argued  that  the  legal  element  of  consideration 
is  not  entirely  absent  where  a  check  is  given,  because  it  is  payable  im- 
mediately ;  and  my  brother  Lush  has  put  together,  from  Comyns's 
Digest,  Action  on  the  Case,  Assumpsit,  B.  1-15,  a  definition  or  descrip- 
tion of  consideration,  to  the  accuracy  of  which  I  entirely  assent.  It  is 
sought  to  draw  f)-om  this  definition  the  conclusion  that  the  practice,  by 
no  means  uniform  or  binding,  of  allowing  twenty-four  hours  to  elapse 
between  the  drawing  or  receipt  and  presentment  of  a  check  constitutes 
a  new  consideration  as  between  the  drawer  and  the  payee.  I  cannot 
assent  to  this  view.  It  assumes  the  substantial  identity  of  a  check 
with  other  instruments  from  which  it  differs.  "  A  check,"  says  Mr. 
Justice  Story,  Promissory  Notes,  6th  ed.  p.  674,  "  is  an  absolute  appro- 
priation of  so  much  money  in  the  hands  of  a  banker  to  the  holder  of 
the  check  ;  and  there  it  ought  to  remain  until  called  for.  In  truth,"  he 
goes  on,  "  a  check  is  an  instrument  sui  generis,  and  is  construed  exactly 
as  the  parties  intend  it.  It  is  supposed  to  be  drawn  upon  funds  in  the 
hands  of  the  banker  as  banker ;  and  it  appropriates  the  amount  to  the 
holder  of  the  check."  To  the  same  effect  is  the  judgment  of  Sir  John 
Byles  in  Keene  v.  Beard  :  "  A  check  is  an  appropriation  of  so  much 
money  of  the  drawer  in  the  hands  of  the  banker  upon  whom  it  is 
drawn,  for  the  purpose  of  discharging  a  debt  or  liability  of  the  drawer 
to  a  third  person."  And,  in  commenting  on  De  la  Chaumette  v.  Bank 
of  England,^  the  same  learned  person  draws  the  very  distinction  which 
is  insisted  upon  here  in  the  defendant's  favor :  "  It  would  seem  to  fol- 
low," says  he  (Byles  on  Bills,  10th  ed.  p.  39),  "  as  a  general  rule,  that 
whenever  a  bill  or  note  payable  on  demand  is  remitted  to  a  creditor  in 
liquidation  of  an  existing  debt  only,  and  no  fresh  credit  is  given  or  ad- 
vances made  by  the  creditor  on  the  faith  of  the  instrument,  he  may  be 
treated  by  the  paities  liable  on  it  as  the  agent  of  the  debtor  from  whom 
he  received  it :  a  doctrine  which,  while  it  cannot  injure  the  creditor 
(for  if  he  cannot  recover,  still  he  is  but  where  he  was  before  he  received 
the  remittance),  would  no  doubt  tend  to  prevent  gratuitous,  fraudulent, 
or  felonious  holders  of  paper  from  obtaining  its  value  by  paying  it  away 
to  their  creditors ;  but  it  is  conceived  that  in  general  a  pre-existing 
debt  due  to  the  transferee  of  a  bill  entitles  him  to  all  the  rights  of  a 
holder  for  value."  And  in  a  note  to  this  passage  he  observes  :  "  It  is 
to  be  recollected  that  a  bill  or  note  payable  at  a  future  day  suspends 
till  its  maturity  the  remedy  for  the  antecedent  debt.  There  may 
therefore,  in  this  respect,  be  a  difference  between  an  instrument  pay- 
able on  demand  and  one  payable  at  a  future  day." 

There  is,  therefore,  nothing  to  bind  a  banker  not  to  present  a  check 
paid  in  till  the  next  day.    In  practice,  I  believe  it  happens  constantly 

1  9  B.  &  C.  208. 
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that  they  are  presented  at  once.  Although,  therefore,  there  may  be  an 
expectation  of  forbearance  for  twenty-four  hours  upon  the  giving  of 
the  check,  the  giving  of  it  is  no  consideration  to  forbear ;  and  it  is  fal- 
lacious to  confuse  things  in  their  nature  different. 

There  are  not,  as  we  have  seen,  any  cases  directly  upon  checks  ;  but 
there  are  some  upon  the  subject  of  bank-notes,  to  which  it  may  be 
proper  to  advert.     In  Solomons  v.  Bank  of  England,  which  is  reported 
in  a  note  to  Lowndes  v.  Anderson,'  the  plaintiffs  were  London  mer- 
chants in  advance  to  foreign  correspondents.     A  note  had  been  fraudu- 
lently obtained,  and  had  been   stopped  at  the  bank  by  the  person 
defrauded.     The  plaintiffs  were  innocent  of  the  fraud,  and  had  re- 
ceived the  note  to  be  applied  in  diminution  of  an  existing  debt.     There 
was  evidence  to  connect  the  foreign  correspondents  with  the  fraud ; 
and  Lord  Kenyon  held  at  Nisi  Prius  that  the  King's  Bench  afterwards 
supported  the  ruling  that  the  London  merchants  had  given  no  consid- 
eration ;  that  they  were,  therefore,  mere  agents  to  receive  the  amount 
of  the  note  from  the  bank ;  that  they  could  be  in  no  better  position 
than  their  principals  ;  and,  as  Mr.  Justice  Buller  expressed  it  i?i  banco, 
"  they  must  stand  or  fall  by  the  title  of  their  foreign  correspondents." 
This  case  was  decided  in  1791 ;  and  it  came  under  the  consideration  of 
the  King's  Bench  in  1829,  in  the  case  of  De  la  Chaumette  v.  Bank  of 
England.'*     In  that  case,  two  bank-notes  had  been  fraudulently  ob- 
tained, and  were  remitted  from  abroad  to  the  plaintiff,  an  English 
merchant,  who  was,  at  the  time  he  received  them,  largely  in  advance 
to  the  foreign  remitter.     It  was  held  by  Lord  Tenterden  and  the  Court 
of  King's  Bench  that  the  plaintiff  could  only  recover  on  the  title  of 
the  foreign  sender.     "  It  appeared,"  says  Lord  Tenterden,  giving  the 
judgment  of  the  court,  "that  at  the  time  when  the  note  was  remitted 
to  the  plaintiff  the  balance  as  between  him  and  Odier  &  Co.,  the  for- 
eign senders,  was  £7,000  in  favor  of  the  plaintiff ;  but  he  did  not,  in 
consequence  of  having  received  the  note,  make  any  further  advance  or 
give  any  further  credit  to  Odier  &  Co.,  than  he  would  have  done  if  the 
note  had  not  been  transmitted.     Unless,  therefore,  we  were  to  lay  down 
a  rule  that  a  party  who  holds  a  note,  however  obtained,  may,  by  merely 
remitting  it  to  a  person  to  whom  he  is  indebted,  enable  him  to  sue, 
we  must  say  that  the  plaintiff  must  be  considered  as  representing  Odier 
&  Co.,  and  that,  if  he  can  recover  at  all,  it  must  be  upon  their  right." 
A  Bank  of  England  note  is  not  a  check,  no  doubt ;  but  neither  is  a 
check  an  unmatured  bill.     To  hold  that  the  plaintiffs  cannot  recover 
in  this  case,  except  on  Lizardi's  title,  and  that  they  were  his  agents  to 
receive  the  defendant's  check,  is  not  in  conflict  with  any  of  the  cases 
which  have  been  decided  on  bills  of  exchange  while  it  is,  I  think,  in 
1  13  East,  135.  2  g  b.  &  C.  298. 
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accordance  with  the  principles  of  the  two  cases  I  have  last  mentioned, 
as  well  as  with  real  justice. 

I  am  not  aware  that  these  cases  at  all  interfered  with  the  negotia- 
bility of  bank-notes;  and  I  do  not  think  that  the  negotiability  of 
checks  will  be  injured  if  this  case  were  decided  as  I  should  wish  to 
decide  it. 

There  remains  the  smaller  question,  whether  the  special  circumstance 
that  a  so-called  "  bill "  was  given  up  on  receipt  of  the  check  formed  of 
itself  a  sufficient  consideration  to  entitle  the  plaintiffs  to  recover  ?  I 
need  say  no  more  than  that  I  think  it  did  not.  The  so-called  bill  was 
not  a  bill :  it  was  a  mere  memorandum,  and  inchoate  ;  and  its  relin- 
quishment was  the  giving  up  of  nothing  which  can  be  called  a  consid- 
eration. For  these  reasons,  I  am  of  opinion  that  the  judgment  of  the 
court  below  should  be  reversed.  Judgment  affirmed} 

^  This  judgment  was  affirmed  in  tlie  House  of  Lords,  1  App.  Cas.  554,  but  upon 
tlie  ground  that  tlie  checlc  was  valid  even  in  the  hands  of  Lizardi.  —  Ed. 

Watson  ii.  Russell,  3  B.  &  S.  34,  accords  with  the  judgment  of  the  Exchequer 
Chamber  in  the  principal  case. 

In  Nugent  v.  GifEord,  1  Atk.  463 ;  Whale  v.  Bootli,  4  T.  E.  625,  n. ;  Doe  v.  Fallows, 
2  Cr.  &  J.  481,  483  {semlle),  it  was  held  that  assets  of  a  testator,  which  the  execu- 
tor had  wrongfully  applied  to  the  satisfaction  of  a  debt  due  from  him  personally, 
could  not  be  recovered  from  the  creditor,  who  received  them  without  notice  of  the 
executor's  misconduct;  and  in  Mead  v.  Orrery,  3  Atk.  235;  Hawkins  v.  Taylor,  8  Ves. 
209,  a  similar  creditor  acquired  a  valid  title  to  property  of  the  testator  assigned  to 
him  by  the  executor  as  collateral  security  for  the  debt.  See  also  Hodgson  v.  Dand, 
2  Bro.  C.  C.  475.  As  to  transfers  by  executors  for  their  own  debt,  however,  see  2 
Williams'  Executors,  7  ed.  937. 

The  transfer  by  a  trustee  of  trust  property,  in  discharge  of  a  personal  claim  against 
himself,  has  been  held  to  be  a  transfer  for  value.  Thorndike  v.  Hunt,  3  DeG. 
&  J.  563.    But  see  Case  v.  James,  3  DeG.,  F.  &  J.  256,  264. 

Similarly,  the  transfer  of  a  bill  of  lading  by  an  insolvent  vendee,  in  consideration 
of  his  release  from  a  valid  contract  to  furnish  other  securities  for  the  payment  of 
advances,  has  been  held  to  be  a  transfer  for  value  which  would  defeat  the  vendor's 
right  of  stoppage  in  transitu.  Chartered  Bank  v.  Henderson,  L.  R.  6  P.  C.  501.  And 
in  Leask  v.  Scott,  2  Q.  B.  D.  376,  the  Court  of  Appeal,  declining  to  foUow  Rodger  v. 
The  Comptoir  D'Escompte,  L.  R.  2  P.  C.  393,  held  that  the  vendor's  right  of  stoppage 
in  transitu  was  gone,  although  the  bill  of  lading  was  transferred  by  the  insolvent  ven- 
dee merely  to  cover  an  antecedent  indebtedness. — Ed. 
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BAY   V.   CODDINGTON  and  Othkes. 

In   the   Court  of   Chancery,   New  Yoke,   November  17,  1820, 
AND  January  8,  1821. 

[Reported  in  5  Johnson's  Chancery  Reports,  54.] 

The  plaintiff,  being  owner  of  a  vessel,  employed  Randolph  &  Sav- 
age, defendants,  who  were  carpenters,  to  sell  her  on  a  credit,  and  take 
good  notes  in  payment,  and  transmit  the  same  to  him,  with  an  account 
of  their  charges,  which  he  would  pay.  R.  &  S.  sold  the  vessel  for 
$3,875,  and  on  the  3d  of  June,  1819,  received  the  notes  of  the  purchasers, 
payable  in  two,  three,  and  four  months;  some  of  them  being  made 
payable  to  and  indorsed  by  P.  Aymar  &  Co.,  and  the  others  by  J.  R. 
Stewart.  On  the  12th  of  June,  1819,  R.  &  S.  delivered  the  notes 
80  indorsed  to  the  defendants,  J.  &  C.  Coddington,  who  were  at  that 
time,  as  they  stated  in  their  answer,  under  heavy  responsibilities  for 
R.  &  S.,  as  indorsers  of  notes  for  their  accommodation,  payable  at 
different  times,  but  all  subsequent  to  the  12th  of  June,  1819,  and 
which  they  were  afterwards  obliged  to  take  up  as  they  fell  due, 
amounting  to  above  $17,000.  The  answers  admitted  that  R.  &  S.  had 
stopped  payment,  when  the  notes  so  held  by  them  were  to  be  delivered 
to  J.  &  C.  Coddington. 

The  defendants,  J.  &  C.  Coddington,  denied  all  knowledge  of  the 
manner  in  which  the  notes  had  come  to  the  hands  of  R.  &  S.,  and 
alleged  that  they  believed  that  they  were  the  bona  fide  and  exclusive 
property  of  R.  &  S. ;  that  they  received  these  notes  with  others,  as  a 
guarantee  and  indemnity,  as  far  as  they  would  avail,  for  their  respon- 
sibilities, and  three  days  after  dispo  ed  of  some  of  the  notes  for  cash, 
and  did  not  know  until  several  days  afterwards  that  the  notes  be- 
longed to  the  plaintiffs,  as  stated  in  the  bill.  They  admitted  that, 
when  they  so  received  the  notes,  R.  &  S.  were  not,  in  a  strict  legal 
sense,  indebted  to  them,  but  that  they  were  under  large  gratuitous 
responsibilities  for  them. 

November  17, 1820.  No  proofs  were  taken,  and  the  cause  came  on 
to  be  heard  on  the  pleadings  only. 

8.  Jones,  for  the  plaintiff,  contended  :  1.  That  the  notes  were  not 
negotiated  by  R.  &  S.  to  J.  &  C.  Coddington,  in  the  usual  course  of 
trade,  nor  by  the  authority  of  the  plaintiff,  nor  for  any  consideration 
given,  nor  for  any  responsibility  incurred  on  the  credit  of  the  notes ; 
and  the  defendants,  C.  &  C,  could  not,  therefore,  rightfully  hold 
against  the  plaintiff,  the  true  owner  of  them.  Willes'  Rep.  400 ; 
1  Salk.  160 ;  3  Maule  &  Selw.  562 ;  Cowper,  571. 
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2.  That  R.  &  S.  having  no  property  in  the  notes,  nor  any  authority 
to  use  them,  delivered  them,  after  their  insolvency  was  known,  to 
C.  &  C.  as  security  for  responsibilities,  for  which  they  had  not  then 
become  charged  ;  and  the  notes  could  not  therefore  be  held  against 
the  owner  of  them. 

3.  That  the  notes  were  held  by  C.  &  C.  merely  as  trustees  for 
R.  &  S. 

4.  That  as  C.  &  C,  under  the  circumstances  of  the  case,  could 
acquire  no  interest  in  the  notes,  as  against  the  true  owner,  they  ought 
to  account  for  them  to  him,  with  interest. 

Wells,  contra,  put  the  case  not  on  the  ground  of  a  factor  pledging 
the  goods  of  his  principal,  but  on  the  ground  that  the  notes,  being  ne- 
gotiable paper,  might  be  pledged  by  a  bona  fide  holder,  to  secure  an 
antecedent  debt.  The  property  and  possession  of  negotiable  bills  or 
notes  were  inseparable.  They  might  be  transferred  even  by  a  person 
who  had  found  or  stolen  them.  Pledging  the  notes  for  an  antecedent 
debt  or  existing  responsibility  was  a  valid  consideration  for  the  trans- 
fer, if  a  consideration  was  required.  3  Burr.  1516 ;  1  Burr.  452  ;  1 
Boss.  &  Pull.  648  ;  5  Boss.  &  Pull.  170  ;  1  Boss.  &  Pull.  539 ;  13  Mass. 
105  ;  15  Mass.  389.  If  the  defendants,  C.  &  C,  had  not  relied  on 
tliese  notes,  taken  without  any  knowledge  or  suspicion  that  R.  &  S. 
were  not  the  true  and  bona  fide  owners  of  them,  they  might  have  had 
other  security. 

Jan.  8,  1821.  The  cause  stood  over  for  consideration  until  this  day. 

The  Chancelloe.  It  is  admitted  that  Randolph  &  Savage  held 
the  notes  belonging  to  the  plaintiff,  which  they  transferred  to  the 
defendants  J.  &  C.  Coddington,  on  the  12th  of  June,  1819,  as  agents 
or  trustees  for  the  plaintiff,  and  that  they  had  no  authority  to  pass 
them  away.  It  was  a  gross  and  fraudulent  abuse  of  trust,  on  the  part 
of  R.  &  S.  The  only  question  now  is  whether  J.  &  C  C.  are  entitled, 
under  the  circumstances  disclosed,  to  hold  the  notes,  and  retain  the 
amount  of  them  as  against  the  plaintiff. 

Negotiable  paper  can  be  assigned  or  transferred  by  an  agent  or 
factor,  or  by  any  other  person,  fraudulently,  so  as  to  bind  the  true 
owner  as  against  the  holder,  provided  it  be  taken  in  the  usual  course 
of  trade,  and  for  a  fair  and  valuable  consideration,  without  notice  of 
the  fraud.  But  the  defendants,  J.  &  C.  C,  have  not  entitled  them- 
selves to  the  protection  of  holders  of  that  description.  The  notes 
were  not  negotiated  to  them  in  the  usual  course  of  business  or  trade, 
nor  in  payment  of  any  antecedent  and  existing  debt,  nor  for  cash 
or  property  advanced,  debt  created  or  responsibility  incurred,  on  the 
strength  and  credit  of  the  notes.  They  were  received  from  R.  &  S. 
after  they  had  stopped  payment  and  had  become  insolvent  within 


SECT.  IV.J  BAT  V.   CODDINGTON  AND   OTHERS.  633 

the  knowledge  of  J.  &  C.  C,  and  were  seized  upon  by  the  Coddingtons, 
as  tabula  in  naufragio,  to  secure  themselves  against  contingent  en- 
gagements previously  made  for  R.  &  S.  and  on  which  they  had  not 
then  become  chargeable.  There  is  no  case  that  entitles  such  a  holder 
to  the  paper,  in  opposition  to  the  title  of  the  true  owner.  They  were 
not  holders  for  a  valuable  consideration  within  the  meaning  or  within 
the  policy  of  the  law. 

In  Miller  v.  Race,  a  bank-note  was  stolen  and  came  to  the  hands  of 
the  plaintiif,  and  he  was  held  entitled  to  it.  But  the  Court  of  King's 
Bench  considered  bank-notes  as  cash,  which  passed  as  money  in  the  way 
of  business ;  and  the  holder,  in  that  case,  came  by  the  note  for  a  full 
and  valuable  consideration,  by  giving  money  in  exchange  for  it,  in  the 
usual  course  of  his  business,  and  without  notice  of  the  robbery,  and  on 
those  considerations  he  was  entitled  to  the  amount  of  the  note.  So, 
in  Grant  v.  Vaughan,  a  bill  of  exchange  payable  to  bearer  was  lost, 
and  the  finder  paid  it  to  a  grocer,  for  teas,  and  took  the  change. 
There  the  court  laid  stress  on  the  facts  that  the  holder  came  by  the 
bill  bona  fide,  and  in  the  course  of  trade,  and  for  a  full  and  fair  con- 
sideration, and  that  though  he  and  the  real  owner  were  equally  in- 
nocent, yet  he  was  to  be  preferred,  for  the  sake  of  commerce  and 
confidence  in  negotiable  paper.  Again,  in  Peacock  v.  Rhodes,  a  bill 
of  exchange,  with  a  blank  indorsement,  was  stolen,  and  negotiated  to 
a  person  who  took  it  in  the  way  of  his  trade,  for  cloth  sold  and  cash 
for  the  balance  ;  and  he  was  held  entitled  to  hold  it.  Lord  Mansfield 
placed  reliance  on  the  circumstance  that  it  was  received  in  the  course 
of  trade.  It  was  "  by  reason  of  the  course  of  trade,  which  creates  a 
property  in  the  assignee  or  bearer,"  that  Holt,  C.  J.  (1  Salk.  126, 
anon.),  held  that  the  owner  of  a  bank-bill  which  was  lost  and  trans- 
ferred by  the  finder  to  C,  for  a  valuable  consideration,  could  not 
maintain  an  action  against  C.  It  will  not  be  necessary  to  go  further 
in  support  of  the  principle  which  uniformly  pervades  the  cases  upon 
this  point ;  and  I  shall  conclude  with  the  case  of  Collins  v.  Martin,  in 
which  it  was  decided  that  if  bills  of  exchange,  indorsed  in  blank,  be 
deposited  with  a  banker,  to  be  received  when  due,  and  the  banker 
raises  money  on  them  by  pledging  them  to  C,  and  then  becomes 
bankrupt,. C  could  not  be  sued  by  the  real  owner,  as  he  took  them 
innocently,  without  knowledge  of  the  previous  circumstances.  But  it 
is  to  be  observed  that  C.  there  advanced  money  to  the  banker,  on  the 
credit  of  the  bills,  and,  as  Eyre,  C.  J.,  observed  in  that  case,  "  if  it  can 
be  proved  that  the  holder  gave  no  value  for  the  bill,  then,  indeed,  he 
is  in  privity  with  the  first  holder,  and  affected  by  all  that  will  affect 
him." 

In  short,  I  have  not  been  able  to  discover  a  case  in  which  the 
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holder  of  negotiable  paper,  fraudulently  transferred  to  him,  was 
deemed  to  have  as  good  a  title,  in  law  or  equity,  as  the  true  owner, 
unless  he  received  it  not  only  without  notice,  but  in  the  course  of 
business,  and  for  a  fair  and  valuable  consideration  given  or  allowed 
on  his  part,  on  the  strength  of  that  identical  paper.  It  is  the  credit 
given  to  the  paper,  and  the  consideration  bona  fide  paid  on  receiving 
it,  that  entitles  the  holder,  on  grounds  of  commercial  policy,  to  such 
extraordinary  protection,  even  in  cases  of  the  most  palpable  fraud. 
It  is  an  exception  to  the  general  rule  of  law,  and  ought  not  to  be 
carried  beyond  the  necessity  that  created  it. 

I  shall  accordingly  declare  that  the  defendants,  J.  &  C.  Coddington, 
are  not  entitled  to  the  notes  or  the  proceeds  thereof,  as  against  the 
plaintiff,  who  was  the  lawful  owner  of  them  when  they  were  trans- 
ferred to  those  defendants,  inasmuch  as  they  did  not  receive  the  notes 
in  the  course  of  business,  nor  in  payment,  in  whole  or  in  part,  of  any 
then  existing  debt,  nor  for  cash  or  property  advanced,  or  debt  created 
or  responsibility  incurred  on  the  credit  of  the  notes.  And  I  shall 
direct  that  it  be  referred  to  a  master  to  compute  the  amount  of  the 
said  notes,  with  interest  thereon,  from  the  times  they  were  respectively 
payable,  to  the  time  of  making  the  report ;  and  that  all  the  defendants 
in  the  amended  bill,  or  some  or  one  of  them,  pay  to  the  plaintiff  the 
sum  that  shall  be  reported  as  the  amount  of  the  said  notes,  with  inter- 
est, as  aforesaid,  within  thirty  days  after  the  master  shall  have  made 
and  filed  his  report,  and  notice  thereof,  and  of  this  decree,  or  that  the 
plaintiff  may  have  execution  therefor,  against  all  or  either  of  the  said 
defendants,  according  to  the  course  and  practice  of  the  court. 

And  it  is  further  ordered  that  the  defendants  R.  &  S.  pay  to  the 
plaintiff  his  entire  costs  of  this  suit,  to  be  taxed,  including  the  costs  of 
the  original  bill,  and  that  the  plaintiff  give  credit  upon  the  costs  so  to 
be  taxed  the  charges  and  commissions  due  from  him  to  the  said  de- 
fendants, R.  &  S.,  upon  the  sale  of  the  vessel  in  the  pleadings  men- 
tioned, and  amounting  to  ninety-six  dollars  and  eighty -seven  cents ; 
and  that  he  have  execution  for  the  balance  of  costs,  after  such  deduc- 
tion, against  them,  the  said  R.  &  S.,  according  to  the  course  and 
practice  of  the  court.  And  it  is  further  ordered  that  no  costs  be 
taxed  or  allowed  to  the  plaintiff,  or  to  the  defendants  J.  &  C.  C,  as 
against  each  other.  Decree  accordingly} 

1  Affirmed  in  Coddington  v.  Bay,  20  Johns.  637. 

Mobile  Bank  v.  Hall,  6  Ala.  689 ;   Andrews  v.  McCoy,  8  Ala.  920 ;  Brooks  ». 
Whitson,  16  Miss.  513 ;  N.  Y.  Co.  u.  DeWolf,  3  Bosw.  86,  accord. 
Grant  v.  Kidwell,  30  Mo.  455,  contra.  —  Ed. 
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PRANCIA  AND   Others  v.  JOSEPH  and   Othbes. 

In  Chanceet,  befoee  William  T.  McCoun,  V.  C,  New  Yoek, 
Fbbeuaet   19,  1838. 

[Reported  in  8  Edwards,  Chancery,  182,] 

Bill  to  recover  the  possession  of  a  promissory  note  for  seventeen 
hundred  and  eighty-three  dollars  and  sixty-two  cents,  made  hy  John 
Mel  &  Co.  in  favor  of  the  complainants,  and  which,  as  the  bill  alleged, 
the  complainants  had  placed  in  the  hands  of  one  Walter  M.  Oddie  as 
their  agent  and  broker,  to  get  discounted.  Also  the  bill  showed  that 
Oddie,  being  indebted  to  the  defendants,  Joseph  L.  Joseph  &  Co.,  in 
about  the  sum  of  two  thousand  dollars,  delivered  the  said  promissory 
note  to  the  latter,  as  collateral  security  for  the  payment  of  the  money 
so  due  by  him  to  them.  And  there  was  a  charge  that  the  defendants 
never  had  paid  or  advanced  any  moneys  on  account  of  it.  Prayer, 
that  the  promissory  note  should  be  given  up,  or,  if  negotiated  or 
moneys  received  thereon,  then  that  the  amount  might  be  made  good 
to  the  complainants. 

The  defendants,  in  their  answer,  set  forth  that  Oddie  received  of 
them  certain  notes  of  the  bank  of  the  United  States,  and  promised  to 
give  his  check  for  them  to  the  amount  of  two  thousand  dollars;  that 
the  check  which  he  gave  was  dishonored  ;  and,  on  pressing  him  for 
payment,  he  gave  them  three  several  promissory  notes,  one  of  which 
was  the  note  in  question,  as  security,  upon  the  understanding  that  they 
should  forbear  and  not  urge  immediate  payment ;  that,  when  they  ac- 
cepted of  this  proposition,  the  said  Oddie  indorsed  the  said  promissory 
note  in  blank  (with  the  other  notes),  and  delivered  them  to  these 
defendants,  at  which  time  they  gave  up  a  promissory  note  made  by 
Silas  E.  Burrowes  that  Oddie  had  deposited  with  them  ;  that  they 
took  them  in  good  faith  and  without  any  knowledge,  suspicion,  or 
notice  whatever  of  the  complainants'  having  any  right,  claim,  or  inter- 
est whatever  in  this  particular  note  or  in  any  part  of  it,  and  the  first 
knowledge  they  had  was  from  the  bill.  They  insisted  that  the  com- 
plainants were  not  entitled  to  the  aid  of  the  court  to  extricate  them 
from  any  disappointments  which  they  might  have  brought  upon  them- 
selves by  reason  of  having  substituted  the  said  Oddie  in  their  place, 
and  furnished  him  with  negotiable  paper  to  pass  off  as  his  property 
upon  third  persons  having  no  knowledge  or  suspicion  of  the  latent 
interest  of  the  complainants.  They  admitted  that  they  had  not  paid 
or  advanced  to  Oddie  or  to  any  other  person  for  him  any  money  what- 
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ever  on  account  of  the  said  promissory  note.  It  appeared  tliat  the 
complainants  had  taken  from  Oddie  a  judgment  by  confession  for  his 
general  indebtedness  to  them  ;  but  how  far  the  amount  of  this  identi- 
cal note  was  embraced  did  not  appear. 

The  cause  came  up  on  pleadings  and  proofs. 

Mr.  Tucker,  for  the  complainants. 

Mr.  Cutting,  for  the  defendants.  •* 

The  Vicb-Chanoelloe.  By  delivering  the  note  of  Mel  &  Co.  to 
Oddie,  the  complainants  did  not  part  with  the  right  of  property  in  the 
note.  It  was  still  their  note  in  Oddie's  hands,  until  he  parted  with  it 
for  the  purpose  and  in  the  way  for  which  it  was  intrusted  to  him ; 
namely,  that  of  procuring  it  to  be  discounted  for  the  complainants' 
use.  Any  other  disposition  or  appropriation  which  Oddie  might  make 
of  the  note  was  a  breach  of  trust  on  his  part  and  a  fraud  on  the  com- 
plainants. 

The  proofs  very  clearly  show  that  the  note  was  delivered  to  Oddie 
for  the  specific  purpose  of  procuring  it  to  be  discounted  and  of  bring- 
ing the  money  to  the  complainants ;  and  he  had  no  right  or  authority, 
therefore,  to  appropriate  it  to  himself  or  to  pledge  or  hypothecate  it 
for  his  own  debt  or  purposes.  It  satisfactorily  appears  also  that  Oddie 
did  hypothecate  it  with  the  defendants  as  collateral  security  for  a  pre- 
existing debt  of  two  thousand  dollars,  which  he  owed  to  them.  This 
was  the  only  consideration  on  which  the  transfer  and  delivery  of  the 
note  to  the  defendants  took  place.  The  latter  made  no  fresh  advances, 
nor  did  they  part  with  any  goods  or  other  thing  of  value  on  the 
strength  and  credit  of  the  note  at  the  time  of  receiving  it.  Hence, 
they  are  not  bona  _/?<fe  holders  of  this  note,  as  if  received  in  the  course 
of  trade  or  business  for  valuable  consideration  within  the  rule  estab- 
lished in  Bay  v.  Coddington,  and  followed  in  subsequent  cases.  War- 
dell  V.  Howell,^  Rosa  v.  Brotherson,^  and  Smith  v.  Van  Loan.'  True, 
the  defendants  say  they  granted  forbearance  or  time  to  Oddie  for  the 
payment  of  the  two  thousand  dollars,  and  were  diverted  from  the  im- 
mediate pursuit  of  their  remedy  against  him,  which  they  would  have 
taken  if  they  had  not  got  hold  of  this  note,  or  if  they  had  received 
notice  from  the  complainants  that  the  note  belonged  to  them.  But 
this  is  not  enough  to  give  them  a  right  to  hold  it.  In  Wardell  v. 
Howell,  it  was  expressly  held  that  such  circumstances  did  not  constitute 
that  valuable  consideration  which  the  policy  of  the  law  requires,  in 
order  to  give  the  holder  a  title  against  him  who  has  been  defrauded 
out  of  the  bill  or  note.  So  I  think  the  circumstance  of  their  returning 
to  Oddie  the  Burrowes  note  is  not  enough.     It  was  not  paying  a  pres- 

1  9  Wend.  170.  =  10  Wend.  85.  ^  16  Wend.  659. 
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ent  value  as  a  consideration  for  the  note  of  Mel  &  Co.  They  gave  up 
the  one  note  because  they  deemed  the  other  two  which  they  received 
snfRcient  security  for  their  debt. 

Again,  the  taking  a  judgment  by  confession  against  Oddie  in  favor 
of  the  complainants  at  the  time  of  his  failure  is  relied  on.  But  it  does 
not  appear  that  the  amount  of  the  note  in  question  was  included  in 
the  judgment,  or  that  the  complainants  have  thereby  obtained  any 
satisfaction  for  it.     This  objection,  therefore,  is  of  no  avail. 

Decree,  that  the  defendants  deliver  up  the  note,  with  costs  to  the 
complainants  to  be  taxed.^ 


BANK  OF  SALINA  v.  BABCOCK  and  Othees. 

In  the  Supreme  Cottet  of  JtrDiCATUEE,  New  Toek,  Octobee 

Teem,  1839. 

[Reported  in  21  Wendell,  499.] 

This  was  an  action  of  assumpsit,  tried  at  the  Onondaga  circuit 
in  April,  1838,  before  the  Hon.  Daniel  Moseley,  one  of  the  circuit 
judges. 

The  suit  was  brought  against  the  maker  and  indorsers  of  a  promis- 
sory note  for  $1,500,  at  ninety  days,  dated  7th  March,  1837,  drawn  by 
H.  S.  Gilbert,  payable  to  L.  Babcock,  and  indorsed  by  the  latter  and 
two  mercantile  firms,  viz.  Trowbridge  &  Grant  and  J.  &  H.  Paddock. 
The  note  was  discounted  by  the  Bank  of  Salina,  on  the  15th  March, 
1837,  and  the  proceeds  placed  to  the  credit  of  Trowbridge  &  Grant, 
on  the  books  of  the  bank,  with  whom  that  firm  had  extensive  dealings. 
On  the  next  day,  three  notes  drawn  by  Trowbridge  &  Grant,  amount- 
ing together  to  upwards  of  12,000,  which  were  overdue  and  laid  in  the 
bank  under  protest,  were  charged  to  the  account  of  Trowbridge  & 
Grant,  and  the  notes  cancelled ;  upon  two  of  which,  amounting  to 
$1,420,  there  was  a  responsible  indorser.  It  was  proved  that  the 
course  of  business  at  the  Bank  of  Salina  with  such  of  their  customers 
as  had  large  dealings  with  the  bank  and  resided  at  a  distance,  as  was 
the  case  with  Trowbridge  &  Grant,  was  to  discount  notes  from  time  to 
time  as  they  were  received,  and  to  credit  the  proceeds  on  the  books, 
and,  whenever  a  credit  stood  upon  the  books  sufficient  to  pay  such 
notes  as  had  come  to  maturity,  to  charge  the  notes,  cancel  them,  and 

1  Warden  „.  Howell,  9  Wend.  170,  accord. 

Traders'  Bank  v.  Bradner,  43  Barb.  379;  Lewis  v.  Rogers,  34  N.  Y.  Sup'r.  Ct.64; 
Cary  v.  White,  62  N.  T.  138  {semble),  contra.  —  Ed. 
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send  ihem  home.  On  the  part  of  the  maker  and  p-iyee  of  the  note,  it 
was  proved  that  there  had  been  a  misappropriation  of  tlie  note ;  that 
it  had  been  made  and  intended  by  them  that  it  should  have  been  dis- 
counted for  the  benefit  of  the  payee  ;  and  they  insisted  that  the  Bank 
of  Salina,  not  having  made  any  advances  upon  or  given  any  actual 
value  for  the  note,  but  having  recei\'ed  it  and  appropriated  it  to  the 
payment  of  antecedent  debts,  were  not  entitled  to  recover  against  the 
maker  and  payee.  The  judge  among  other  things  charged  the  jury 
that  the  acceptance  of  the  note  in  question  by  the  plaintiffs  would  not 
discharge  the  parties  to  the  previous  notes  from  their  liability,  and  the 
jury  accordingly  found  a  verdict  for  the  defendants.  The  plaintiffs 
ask  for  a  new  trial. 

Jl  A.  /Spencer,  for  the  plaintiffs. 

TV.  J)uer,  for  the  defendants. 

Bt  the  Cotjkt,  Nelson^,  C.  J.  There  is  no  question  in  the  case 
but  that  the  plaintiffs  received  and  discounted  the  note  in  good  faith, 
and  the  only  pretence  of  objection  to  the  recovery  was  that  no  value 
had  been  given,  and  hence  the  defendant  Babcock  should  be  at  liberty 
to  set  up  the  diversion  of  the  paper.  This  seems  to  have  been  the 
view  of  the  learned  judge  at  the  circuit,  though  the  charge  is  some- 
what obscure.  The  answer  to  the  objection,  however,  is  that  the  pro- 
ceeds of  the  note  were  placed  to  the  credit  of  Trowbridge  &  Grant, 
for  whom  it  was  discounted  ;  and  were  drawn  out,  —  not,  I  admit,  by 
checking  for  the  money,  but  by  the  cancellation  of  securities  held  by 
the  plaintiffs,  which  was  the  same  thing  in  legal  effect. 

The  court  ought  not  to  sjDeculate  about  the  probability  of  reviving  these 
cancelled  securities,  in  case  the  paper  upon  tte  strength  of  which  they 
were  cancelled  should  turn  out  to  be  unavailable ;  much  less  ought  we 
to  go  into  a  calculation  of  the  chances  of  revival  as  the  ground  of  de- 
feating the  substituted  security.  It  is  enough  that  the  plaintiffs,  in 
good  faith,  charged  over  and  cancelled  them  according  to  usage,  and 
held  them  merely  to  be  sent  home.  This  is  parting  with  value  in  the 
strictest  sense  of  the  term.  The  plaintiffs  had  a  right  to  give  up  the  old 
securities  upon  the  faith  of  the  new  paper,  and  they  have  done  an  act 
that  is  equivalent,  and  so  intended.  What  if  the  old  debt  might  still 
remain,  which  seems  to  have  been  the  idea  of  the  judge  at  the  circuit? 
The  securities  which  were  held  beyond  the  responsibility  of  the  debtor 
himself  were  destroyed.  Regarding  the  usage  of  the  bank  in  keeping 
its  accounts  with  its  customers,  as  detailed  by  the  cashier,  we  may 
safely  say  that  any  alteration  of  the  state  of  them  to  the  prejudice  of 
the  institution,  by  reason  of  the  discount  of  new  paper,  should  be 
deemed  a  parting  with  value  therefor,  within  the  meaning  of  the  rule 
of  law.     It  was  urged  on  the  argument  that  there  was  no  evidence 
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that  these  securities  were  cancelled  in  consequence  of  the  receipt  of 
the  note  in  question ;  but  this  is  most  obvious,  as  well  from  the  course 
of  dealing  as  the  testimony  of  the  cashier. 

2^ew  trial  granted} 


BANK  OF  SANDUSKY  v.  SCOVILLE,  BARTON,  &  MOONET. 

In  the  StTPEEME  Court  of  Judicatttek,  New  Yoek, 
Mat,  1840. 

[Reported  in  24  Wendell,  115.] 

This  was  an  action  of  assumpsit,  tried  at  the  Erie  circuit  in  January, 
1839,  before  the  Hon.  Nathan  Dayton,  one  of  the  circuit  judges. 

The  action  was  on  a  note  for  $500,  dated  May  11,  1837,  made  by 
the  defendant  Seoville,  payable  sixty  days  after  date,  at  the  Bank  of 
Buffalo,  to  the  order  of  the  defendant  Barton,  and  indorsed  by  him 
and  the  defendant  Mooney.  The  defence  was  usury.  It  was  an  ac- 
commodation note,  which  had  been  discounted  at  an  usurious  rate  of 
interest  by  Henry  D.  Ward,  a  broker  in  Buffalo,  and  by  him  nego- 
tiated to  the  plaintiffs.  Ward,  in  his  deposition,  testified  that  he 
passed  the  note  to  and  it  was  discounted  by  the  plaintiffs,  in  June, 
1837,  to  extinguish  a  debt  due  by  the  witness  to  the  plaintiffs ;  and, 
again,  he  said  the  note  was  discounted  by  the  plaintiffs  for  his  benefit, 
and  the  avails  went  so  far  to  discharge  his  liability  to  them.  The 
plaintiffs  had  no  knowledge  of  the  usury.  The  judge  ruled  that  the 
plaintiffs  were  bona  fide  holders,  and  entitled  to  recover.  Exception, 
Verdict  for  plaintiffs.     Defendants  move  for  a  new  trial. 

S.  Stevens,  for  defendants. 

A.  Taber,  for  plaintiffs. 

By  the  Couet,  Beonson,  J.  The  note  was  transferred  before  the 
usury  act  of  1837  took  effect :  the  plaintiffs  received  it  in  good  faith, 
without  any  notice  of  the  usury,  and  the  only  question  is  whether  they 
paid  a  valuable  consideration.  1  R.  S.  772,  §  5.  I  think  they  did.  It 
is  not  the  case  of  a  note  received  in  security  for  a  precedent  debt, 
without  parting  with  any  thing  at  the  time.    The  note  was  discounted 

1  Outhwite  V.  Porter,  13  Mich.  533;  Mohawk  Bank  v.  Corey,  1  Hill,  513  ;  Ayrault 
.;.  McQueen,  32  Barb.  305  ;  Essex  Co.  Bank  v.  Russell,  29  N.  Y.  673 ;  Keyes  v.  Wood, 
21  Vt.  331,  accord. 

The  surrender  of  confessedly  worthless  securities  will  not  give  one  the  rights  of  a 
purchaser  for  value.  Stewart  v.  Small,  2  Barb.  559.  A  dictum  to  the  contrary  in 
Park  Bank  v.  Watson,  42  N.  Y.  490,  may  be  regarded  as  overruled.  Stevens  v. 
Corn  Bank,  3  Hun,  147,  150;  Huff  ■-.  Wagner,  63  Barb.  215,  233.  —Ed. 
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by  the  plaintiffs  for  the  benefit  of  Ward,  to  extinguish  his  debt ;  and  the 
avails  went  to  discharge  his  liability  to  the  bank.  I  cannot  understand 
this  language  as  meaning  less  than  that  the  proceeds  of  the  note  were 
actually  applied  to  the  use  of  Ward.  It  is  the  same  thing,  substantially, 
as  though  Ward  had  first  received  the  money,  and  then  paid  it  over 
to  the  plaintiffs,  or,  indeed,  to  any  other  creditor.  If  Ward's  liability 
was  discharged,  his  debt  extinguished,  it  is  impossible  to  deny  that 
the  plaintiffs,  in  effect,  parted  with  their  money,  and  that  Ward  re- 
ceived it.  In  the  Bank  of  Salina  v.  Babcock  and  others,  the  old  notes 
were  charged  over  and  cancelled  by  the  bank;  and,  although  not 
actually  given  up,  we  held  that  the  bank  was  a  bona  fide  holder  for 
value  of  the  new  note  which  had  been  discounted  to  take  up  the  old 
ones.  The  principle  of  that  case  is,  I  think,  decisive  in  favor  of  the 
plaintiffs. 

We  were  referred  by  the  counsel  for  the  defendants  to  the  case  of 
the  Ypsilanti  Bank  v.  Martin  and  others,  decided  on  the  argument  at 
July  term,  1839.  I  have  looked  into  the  papers  in  that  case,  and  it 
does  not  appear  that  the  bank  had  parted  with  the  proceeds  of  the 
note,  by  either  paying  over  the  money  to  Stevens  &  Co.  or  applying 
it  in  satisfaction  of  their  debt.  We  thought  the  plaintiffs  had  not 
made  out  that  they  had  in  any  way  paid  value  for  the  note,  and  on 
that  ground  the  report  of  the  referee  was  set  aside. 

New  trial  denied} 

1  In  Back  of  St.  Albans  v.  Gilliland,  23  Wend.  311,  a  note  was  transferred  to 
plaintiff,  without  recourse,  in  satisfaction  of  a  debt.  Nelson,  C.  J.,  who  deliyered  the 
opinion  of  the  court,  said,  p.  313  :  "  We  have  frequently  held  that  receiving  a  note  for 
a  precedent  debt  is  not  receiving  it  for  value  within  mercantile  usage  .  .  .  ;  but  here 
was  something  more.  The  note  was  taken  in  satisfaction  of  the  indebtedness,  without 
recourse,  and  the  debt  discharged,  importing  tliat  it  was  received  at  the  risk  of  the 
holder,  and  that,  unless  available  in  his  hands,  he  loses  the  demand.  He  has  there- 
fore trusted  to  the  credit  of  the  papers  as  eifectually  as  if  he  had  parted  with  the 
securities  of  third  persons  at  the  time,  having  discharged  the  personal  responsibility 
of  the  original  debtors."  To  the  same  effect  are  Gould  v.  Segee,  5  Duer,  260,  where 
the  note  was  transferred  without  indorsement  in  satisfaction  of  the  debt ;  and  Thorn- 
dike  V.  Hunt,  3  DeG.  &  J.  563;  Chartered  B.ink  v.  Henderson,  L.  E.  5  P.  C.  501 
Love  V.  Taylor,  26  Miss.  567 ;  Soule  v.  Shotwell,  62  Miss.  236 ;  Power  v.  Freeman 
2  Lans.  127 ;  Paddon  v.  Taylor,  44  N.  Y.  .371 ;  Justh  v.  Nat.  Bank,  56  N.  Y.  478, 
{sembte),  where  property  other  than  negotiable  paper  was  transferred  in  extinguish- 
ment of  an  antecedent  claim.  In  White  v.  Springfield  Bank,  3  Sandf.  222;  N.  Y. 
Marbled  Works  v.  Smith,  4  Duer,  362,  the  holder  of  a  note  was  held  to  be  a  pur- 
chaser for  value,  although  the  note  was  indorsed  to  him  in  satisfaction  of  an  ante- 
cedent debt.  See  also  Parrington  v.  Frankfort  Bank,  24  Barb.  554 ;  31  Barb.  183, 
8.  0.  —Ed. 
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WILLIAMS,  Executrix,  &c.,  v.  SMITH  and  Others. 

In  the  Supreme  Court,  New  York,  January,  1842. 

[Reported  in  2  HOI,  301.1 

Assumpsit,  tried  at  the  Albany  circuit  in  April,  1841,  before  Cush- 
man,  C  J.  The  action  was  against  the  defendants  as  makers  and 
indorsers  of  a  promissory  note  of  $4,000,  made  by  Smith,  Green.  & 
Co.,  payable  to  the  order  of  Daniel  K.  Green,  and  indorsed  by  the 
latter  and  A.  Preston.  The  note  was  created  for  the  purpose  of 
taking  up  another  note  of  the  same  amount,  running  at  the  Oneida 
Bank.  Both  notes  were  against  the  same  parties,  except  Preston, 
whose  name  was  not  upon  the  elder  note  ;  and  who  indorsed  the  note 
sued  upon  for  the  accommodation  of  the  other  parties,  with  the  under- 
standing that,  if  it  was  not  used  to  take  up  the  other  note,  it  should  be 
destroyed.  It  was  delivered  to  Norton,  one  of  the  makers,  to  hand 
to  the  Oneida  Bank ;  but  he  let  one  Keeler  have  it  to  raise  money 
upon,  and  Keeler  assigned  it,  with  various  other  choses  in  action  and 
possession,  to  the  plaintiff's  testator,  as  security  to  him  against  indorse- 
ments to  be  by  him  made  for  Keeler,  not  exceeding  110,000.  The 
indorsements  were  made  ;  and  there  had  been  obtained  out  of  the 
other  property  assigned  to  the  testator  an  indemnity  for  all  his  liabili- 
ties, except  about  $2,400.  It  not  appearing  that  the  testator  had 
notice  of  the  purpose  for  which  the  note  was  intended,  the  circuit 
judge  allowed  the  plaintiff  to  recover  against  all  the  defendants,  Pres- 
ton included,  for  the  whole  amount  of  the  note.  A  new  trial  was  now 
moved  for  on  a  bill  of  exceptions. 

IT.  Sheldon  and  M.  T.  Reynolds  insisted,  in  behalf  of  the  defend- 
ant Preston,  that  the  testator  could  not  be  deemed  a  bona  fide  holder, 
inasmuch  as  he  took  the  note,  not  by  way  of  purchase  on  an  advance 
made,  but  only  as  collateral  security.  They  further  insisted  that,  at 
all  events,  the  plaintiff  was  entitled  to  recover  only  what  remained 
due  on  the  principal  demand  ;  and  that  the  circuit  judge  erred  in 
allowing  a  recovery  for  the  full  amount  of  the  note. 

O.  Allen  and  S.  Stevens,  for  the  plaintiff 

Per  Curiam.  The  case  is  within  the  principle  which  applies  to 
an  advance  upon  a  purchase  ; '  and,  the  testator  having  had  no  notice, 
Preston,  though  a  mere  accommodation  indorser,  could  not  defend  on 
the  ground  of  the  misapplication  of  the  note. 

1  Wells  V.  Chapman,  81  III.  137;  Stotts  v.  Byers,  17  Iowa,  303;  Humphrey  v. 
Vertner,  Freem.  Ch.  (Miss.)  251 ;  Freeman  v.  Deming,  3  Sandf.  Ch.  327 ;  Mickles 
V.  Colvin,  4  Barb.  304;  Bacon  v.  HoUoway,  2  E.  D.  Sm.  159;  Adams  v.  Soule,  33 
Vt.  538,  accord.  —  Ed. 
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But  inasmuch  as  the  testator  took  the  note  as  collateral  security,  the 
plaintiff  could  recover  no.  more  than  the  $2,400,  the  amount  remaining 
due  on  the  principal  demand  ;  and  on  this  ground  there  must  be  a  new 
ixia\.  ^^'"^  ''■*<^^  granted} 


JOHN   SWIFT   V.   GEORGE   W.   TYSON. 
In  the   Supreme   Court,  United   States,  January   Term,  1842. 

[Reporled  in  14  Curtis,  166 ;  16  Peters,  1.] 

The  case  is  stated  in  the  opinion  of  the  court. 

Fessenden,  for  the  plaintiff. 

Dana,  contra. 

Story,  J.,  delivered  the  opinion  of  the  court. 

This  cause  comes  before  us  from  the  Circuit  Court  of  the  southern 
district  of  New  York,  upon  a  certificate  of  division  of  the  judges  of 
that  court. 

The  action  was  brought  by  the  plaintiff.  Swift,  as  indorsee,  against 
the  defendant,  Tyson,  as  acceptor,  upon  a  bill  of  exchange  dated  at 
Portland,  Maine,  on  the  1st  day  of  May,  1836,  for  the  sum  of  $1,540.30, 
payable  six  months  after  date  and  grace,  drawn  by  one  Nathaniel 
Norton  and  one  Jarius  S.  Keith  upon  and  accepted  by  Tyson,  at  the 
city  of  New  York,  in  favor  of  the  order  of  Nathaniel  Norton,  and 
by  Norton  indorsed  to  the  plaintiff.  The  bill  was  dishonored  at 
maturity. 

At  the  trial,  the  acceptance  and  indorsement  of  the  bill  were  ad- 
mitted, and  the  plaintiff  there  rested  his  case.  The  defendant  then 
introduced  in  evidence  the  answer  of  Swift  to  a  bill  of  discovery,  by 
which  it  appeared  that  Swift  took  the  bill  before  it  became  due,  in  pay- 
ment of  a  promissory  note  due  to  him  by  Norton  and  Keith  ;  that  he 
understood  that  the  bill  was  accepted  in  part  payment  of  some  lands 
sold  by  Norton  to  a  company  in  New  York.  Swift  was  a  hona  fide 
holder  of  the  bill,  not  having  any  notice  of  any  thing  in  the  sale  or 
title  to  the  lands,  or  otherwise,  impeaching  the  transaction,  and  with 
the  full  belief  that  the  bill  was  justly  due.  The  particular  circum- 
stances are  fully  set  forth  in  the  answer  in  the  record  ;  but  it  does  not 

1  Easter  v.  Minard,  26  111.  494  ;  Saylor  v.  Daniels,  87  111.  331 ;  Maitland  v.  Citizens' 
Bank,  40  Md.  640 ;  Chicopee  Bank  v.  Chapin,  8  Met.  40 ;  Stoddard  o.  Kimball,  4 
Cush.  604;  6  Cush.  469,  s.  c. ;  Roche  v.  Ladd,  1  All.  436;  Drinkhouse  v.  Surette,  1 
All.  443,  u. ;  Grant  v.  Kidwell,  30  Mo.  455 ;  Allaire  y.  Hartshome,  1  Zab.  666 ;  Atkin 
Bon  V.  Brooks,  26  Vt.  569,  accord. 

See  Mayo  v.  Moore,  28  111.  428.  —  Ed. 
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seem  necessary  further  to  state  them.  The  defendant  then  offered  to 
prove  that  the  bill  was  accepted  by  the  defendant  as  part  consideration 
for  the  purchase  of  certain  lands  in  the  State  of  Maine,  which  Norton 
and  Keith  represented  themselves  to  be  the  owners  of,  and  also  repre- 
sented to  be  of  great  value,  and  contracted  to  convey  a  good  title 
thereto  ;  and  that  the  representations  were  in  every  respect  fraudulent 
and  false,  and  Norton  and  Keith  had  no  title  to  the  lands,  and  that  the 
same  were  of  little  or  no  value.  The  plaintiff  objected  to  the  admission 
of  such  testimony,  or  of  any  testimony,  as  against  him,  impeaching  or 
showing  a  failure  of  the  consideration  on  which  the  bill  was  accepted, 
vmder  the  facts  admitted  by  the  defendant,  and  those  proved  by  him, 
by  reading  the  answer  of  the  plaintiff  to  the  bill  of  discovery.  The 
judges  of  the  Circuit  Court  thereupon  divided  in  opinion  upon  the  fol- 
lowing point  or  question  of  law :  whether,  under  the  facts  last  men- 
tioned, the  defendant  was  entitled  to  the  same  defence  to  the  action 
as  if  the  suit  was  between  the  original  parties  to  the  bill,  that  is  to 
say,  Norton,  or  Norton  and  Keith,  and  the  defendant ;  and  whether 
the  evidence  so  offered  was  admissible  as  against  the  plaintiff  in  the 
action.     And  this  is  the  question  certified  to  us  for  our  decision. 

There  is  no  doubt  that  a  bona  fide  holder  of  a  negotiable  instrument 
for  a  valuable  consideration,  without  any  notice  of  facts  which  im- 
peach its  validity  as  between  the  antecedent  parties,  if  he  takes  it 
under  an  indorsement  made  before  the  same  becomes  due,  holds  the 
title  unaffected  by  these  facts,  and  may  recover  thereon,  although,  as 
between  the  antecedent  parties,  the  transaction  may  be  without  any 
legal  validity.  This  is  a  doctrine  so  long  and  so  well  established,  and 
so  essential  to  the  security  of  negotiable  paper,  that  it  is  laid  up  among 
the  fundamentals  of  the  law,  and  requires  no  authority  or  reasoning 
to  be  now  brought  in  its  support.  As  little  doubt  is  there  that  the 
holder  of  any  negotiable  paper,  before  it  is  due,  is  not  bound  to  prove 
that  he  is  a  bona  fide  holder  for  a  valuable  consideration,  without 
notice ;  for  the  law  will  presume  that,  in  the  absence  of  all  rebutting 
proofs,  and  therefore  it  is  incumbent  upon  the  defendant  to  establish 
by  way  of  defence  satisfactory  proofs  of  the  contrary,  and  thus  to 
overcome  the  prima  facie  title  of  the  plaintiff. 

In  the  present  case,  the  plaintiff  is  a  bona  fide  holder  without  notice 
for  what  the  law  deems  a  good  and  valid  consideration,  that  is,  for  a 
pre-existing  debt ;  and  the  only  real  question  in  the  cause  is  whether, 
under  the  circumstances  of  the  present  case,  such  a  pre-existing  debt 
constitutes  a  valuable  consideration  in  the  sense  of  the  general  rule 
applicable  to  negotiable  instruments.  "We  say  under  the  circum- 
stances of  the  present  case ;  for,  the  acceptance  having  been  made  in 
New  York,  the  argument  on  behalf  of  the  defendant  is  that  the  con- 
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tract  is  to  be  treated  as  a  Kew  York  contract,  and  therefore  to  be  gov- 
erned by  the  laws  of  New  York,  as  expounded  by  its  courts,  as  well 
upon  general  principles  as  by  the  express  provisions  of  the  34th  sec- 
tion of  the  Judiciary  Act  of  1789,  c.  20.  And  then  it  is  further  con- 
tended that,  by  the  law  of  New  York,  as  thus  expounded  by  its  courts, 
a  pre-existing  debt  does  not  constitute,  in  the  sense  of  the  general  rule, 
a  valuable  consideration  applicable  to  negotiable  instruments. 

In  the  first  place,  then,  let  us  examine  into  the  decisions  of  the 
courts  of  New  York  upon  this  subject.  In  the  earliest  case,  Warren 
V.  Lynch,^  the  Supreme  Court  of  New  York  appear  to  have  held  that 
a  pre-existing  debt  was  a  sufficient  consideration  to  entitle  a  bona  fide 
holder  without  notice  to  recover  the  amount  of  a  note  indorsed  to  him, 
which  might  not,  as  between  the  original  parties,  be  valid.  The  same 
doctrine  was  affirmed  by  Mr.  Chancellor  Kent,  in  Bay  v.  Coddington. 
Upon  that  occasion,  he  said  that  negotiable  paper  can  be  assigned  or 
transferred  by  an  agent  or  factor,  or  by  any  other  person,  fraudulently, 
so  as  to  bind  the  true  owner  as  against  the  holder,  provided  it  be 
taken  in  the  usual  course  of  trade,  and  for  a  fair  and  valuable  consid- 
eration, without  notice  of  the  fraud.  But  he  added  that  the  holders 
in  that  case  were  not  entitled  to  the  benefit  of  the  rule,  because  it  was 
not  negotiated  to  them  in  the  usual  course  of  business  or  trade,  nor  in 
payment  of  any  antecedent  and  existing  debt,  nor  for  cash,  or  property 
advanced,  debt  created,  or  responsibility  incurred,  on  the  strength  and 
credit  of  the  notes  ;  thus  directly  affirming  that  a  pre-existing  debt 
was  a  fair  and  valuable  consideration  within  the  protection  of  the  gen- 
eral rule.  And  he  has  since  affirmed  the  same  doctrine,  upon  a  full 
review  of  it,  in  his  Commentaries.  3  Kent  Com.  §  44,  p.  81.  The 
decision  in  the  case  of  Bay  v.  Coddington  was  afterwards  affirmed  in 
the  Court  of  Errors,  and  the  general  reasoning  of  the  Chancellor  was 
fully  sustained.  There  were,  indeed,  peculiar  circumstances  in  that 
case  which  the  court  seem  to  have  considered  as  entitling  it  to  be 
treated  as  an  exception  to  the  general  rule,  upon  the  ground,  either 
because  the  receipt  of  the  notes  was  under  suspicious  circumstances, 
the  transfer  having  been  made  after  the  known  insolvency  of  the  in- 
dorser,  or  because  the  holder  had  received  it  as  a  mere  security  for 
contingent  responsibilities,  with  which  the  holders  had  not  then  become 
charged.  There  was,  however,  a  considerable  diversity  of  opinion 
among  the  members  of  the  court  upon  that  occasion,  several  of  them 
holding  that  the  decree  ought  to  be  reversed,  others  affirming  that  a 
pre-existing  debt  was  a  valuable  consideration,  sufficient  to  protect  the 
holders,  and  others  again  insisting  that  a  pre-existent  debt  was  not 
sufficient.     From  that  period,  however,  for  a  series  of  years,  it  seems 

1  5  Johns.  239. 
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to  have  been  held,  by  the  Supreme  Court  of  the  State,  that  a  pre-exist- 
ing debt  was  not  a  sufficient  consideration  to  shut  out  the  equities  of 
the  original  parties  in  favor  of  the  holders.  But  no  case  to  that  effect 
has  ever  been  decided  in  the  Court  of  Errors.  The  cases  cited  at  the 
bar,  and  especially  Rosa  v.  Brotherson,'  the  Ontario  Bank  v.  Worth- 
ington,''  and  Payne  v.  Cutler,*  are  directly  in  point.  But  the  more 
recent  cases,  the  Bank  of  Salina  v.  Babcoek  and  the  Bank  of  San- 
dusky «.  Scoville,  have  greatly  shaken,  if  they  have  not  entirely  over- 
thrown those  decisions,  and  seem  to  have  brought  back  the  doctrine 
to  that  promulgated  in  the  earliest  cases.  So  that,  to  say  the  least  of 
it,  it  admits  of  serious  doubt,  whether  any  doctrine  upon  this  question 
can  at  the  present  time  be  treated  as  finally  established  ;  and  it  is  cer- 
tain that  the  Court  of  Errors  have  not  pronounced  any  positive  opinion 
upon  it. 

But,  admitting  the  doctrine  to  be  fully  settled  in  New  York,  it  re- 
mains to  be  considered  whether  it  is  obligatory  upon  this  court,  if  it 
differs  from  the  principles  established  in  the  general  commercial  law. 
It  is  observable  that  the  courts  of  New  York  do  not  found  their  de- 
cisions upon  this  point  upon  any  local  statute,  or  positive,  fixed,  or 
ancient  local  usage  ;  but  they  deduce  the  doctrine  from  the  general 
principles  of  commercial  law.  It  is,  however,  contended  that  the 
34th  section  of  the  Judiciary  Act  of  1789,  c.  20,  furnishes  a  rule 
obligatory  upon  this  court  to  follow  the  decisions  of  the  State  tribu- 
nals in  all  cases  to  which  they  apply.  That  section  provides  "  that 
the  laws  of  the  several  States,  except  where  the  Constitution,  treaties, 
or  statutes  of  the  United  States  shall  otherwise  require  or  provide, 
shall  be  regarded  as  rules  of  decision  in  trials  at  common  law  in  the 
courts  of  the  United  States,  in  cases  where  they  apply."  In  order  to 
maintain  the  argument,  it  is  essential,  therefore,  to  hold  that  the  word 
"  laws,"  in  this  section,  includes  within  the  scope  of  its  meaning  the 
decisions  of  the  local  tribunals.  In  the  ordinary  use  of  language,  it 
will  hardly  be  contended  that  the  decisions  of  courts  constitute  laws. 
They  are,  at  most,  only  evidence  of  what  the  laws  are,  and  are  noti 
of  themselves  laws.  They  are  often  re-examined,  reversed,  and  quali- 
fied by  the  courts  themselves,  whenever  they  are  found  to  be  either 
defective,  or  ill-founded,  or  otherwise  incorrect.  The  laws  of  a  State 
are  more  usually  understood  to  mean  the  rules  and  enactments  pro- 
mulgated by  the  legislative  authority  thereof,  or  long-established  local 
customs  having  the  force  of  laws.  In  all  the  various  cases,  which 
have  hitherto  come  before  us  for  decision,  this  court  have  uniformly 
supposed  that  the  true  interpretation  of  the  34th  section  limited  its 
application  to  State  laws  strictly  local ;  that  is  to  say,  to  the  positive 
1  10  Wend.  85.  '^  12  Wend.  593.  '  13  Wend.  606. 
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Statutes  of  the  State,  and  the  construction  thereof  adopted  by  the  local 
tribunals,  and  to  rights  and  titles  to  things  having  a  permanent  local- 
ity, such  as  the  rights  and  titles  to  real  estate,  and  other  matters  im- 
movable and  intraterritorial  in  their  nature  and  character.  It  never 
has  been  supposed  by  us  that  the  section  did  apply,  or  was  designed 
to  apply,  to  questions  of  a  more  general  nature,  not  at  all  dependent 
upon  local  statutes  or  local  usages  of  a  fixed  and  permanent  operation, 
as,  for  example,  to  the  construction  of  ordinary  contracts  or  other 
written  instruments,  and  especially  to  questions  of  general  commercial 
law,  where  the  State  tribunals  are  called  upon  to  perform  the  like  func- 
tions as  ourselves ;  that  is,  to  ascertain,  upon  general  reasoning  and  legal 
analogies,  what  is  the  true  exposition  of  the  contract  or  instrument,  or 
what  is  the  just  rule  furnished  by  the  principles  of  commercial  law 
to  govern  the  case.  And  we  have  not  now  the  slightest  difficulty  in 
holding  that  this  section,  upon  its  true  intendment  and  construction, 
is  strictly  limited  to  local  statutes  and  local  usages  of  the  character 
before  stated,  and  does  not  extend  to  contracts  and  other  instruments 
of  a  commercial  nature,  the  true  interpretation  and  effect  whereof  are 
to  be  sought,  not  in  the  decisions  of  the  local  tribunals,  but  in  the  gen- 
eral principles  and  doctrines  of  commercial  jurisj^rudence.  Undoubt- 
edly, the  decisions  of  the  local  tribunals  upon  such  subjects  are  entitled 
to,  and  will  receive,  the  most  deliberate  attention  and  respect  of  this 
court ;  but  they  cannot  furnish  positive  rules,  or  conclusive  authority, 
by  which  our  own  judgment  is  to  be  bound  up  and  governed.  The 
law  respecting  negotiable  instruments  may  be  truly  declared,  in  the 
language  of  Cicero,  adopted  by  Lord  Mansfield  in  Luke  v.  Lyde,^  to 
be  in  a  great  measure  not  the  law  of  a  single  country  only,  but  of  the 
commercial  world.  "  Non  erit  alia  lex  Romae,  alia  Athenis,  alia  nunc, 
aliaposthac,  sed  et  apud  omnes  gentes,  etomni  tempore,  unaeademque 
lex  obtinebit." 

It  becomes  necessary  for  us,  therefore,  upon  the  present  occasion,  to 
express  our  own  opinion  of  the  true  result  of  the  commercial  law  upon 
the  question  now  before  us.  And  we  have  no  hesitation  in  saying 
that  a  pre-existing  debt  does  constitute  a  valuable  consideration  in 
the  sense  of  the  general  rule  already  stated,  as  applicable  to  negotiable 
instruments.  Assuming  it  to  be  true  (which,  however,  may  well 
admit  of  some  doubt  from  the  generality  of  the  language)  that  the 
holder  of  a  negotiable  instrument  is  unaffected  with  the  equities  be- 
tween the  antecedent  parties,  of  which  he  has  no  notice,  only  where  he 
receives  it  in  the  usual  course  of  trade  and  business  for  a  valuable  con- 
sidation,  before  it  becomes  due,  we  are  prepared  to  say  that  receiv- 
ing it  in  payment  of  or  as  security  for  a  pre-existing  debt  is  accord- 

1  2  Burr.  E.  882,  887. 
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ing  to  the  known  usual  course  of  trade  and  business.  And  why  upon 
principle  should  not  a  pre-existing  debt  be  deemed  such  a  valuable 
consideration?  It  is  for  the  benefit  and  convenience  of  the  commer- 
cial world  to  give  as  wide  an  extent  as  practicable  to  the  credit  and 
circulation  of  negotiable  paper,  that  it  may  pass  not  only  as  security 
for  new  purchases  and  advances,  made  upon  the  transfer  thereof,  but 
also  in  payment  of  and  as  security  for  pre-existing  debts.  The  creditor 
is  thereby  enabled  to  realize  or  to  secure  his  debt,  and  thus  may 
safely  give  a  prolonged  credit,  or  forbear  from  taking  any  legal  steps 
to  enforce  his  rights.  The  debtor  also  has  the  advantage  of  making 
his  negotiable  securities  of  equivalent  value  to  cash.  But  establish  the 
opposite  conclusion,  that  negotiable  paper  cannot  be  applied  in  pay- 
ment of  or  as  security  for  pre-existing  debts,  without  letting  in  all  the 
equities  between  the  original  and  antecedent  parties,  and  the  value  and 
circulation  of  such  securities  must  be  essentially  diminished,  and  the 
debtor,  driven  to  the  embarrassment  of  making  a  sale  thereof,  often 
at  a  ruinous  discount,  to  some  third  person,  and  then  by  circuity  to 
apply  the  proceeds  to  the  payment  of  his  debts.  What,  indeed,  upon 
such  a  doctrine,  would  become  of  that  large  class  of  cases,  where  new 
notes  are  given  by  the  same  or  by  other  parties,  by  way  of  renewal  or 
security  to  banks,  in  lieu  of  old  securities  discounted  by  them,  which 
have  arrived  at  maturity?  Piobably  more  than  one-half  of  all  bank 
transactions  in  our  country,  as  well  as  those  of  other  countries,  are  of 
this  nature.  The  doctrine  would  strike  a  fatal  blow  at  all  discounts 
of  negotiable  securities  for  pre-existing  debts. 

This  question  has  been  several  times  before  this  court,  and  it  has 
been  unifoi'mly  held  that  it  makes  no  difference  whatsoever  as  to  the 
rights  of  the  holder,  whether  the  debt,  for  which  the  negotiable  instru- 
ment is  transferred  to  him,  is  a  pre-existing  debt,  or  is  contracted  at 
the  time  of  the  transfer.  In  each  case,  he  equally  gives  credit  to  the 
instrument.  The  cases  of  Coolidge  v.  Payson  and  Townsley  y.  Sum- 
rail  ^  are  directly  in  point. 

In  England,  the  same  doctrine  has  been  uniformly  acted  upon.  As 
long  ago  as  the  case  of  Pillans  and  Rose  v.  Van  Mierop  and  Hopkins," 
the  very  point  was  made  and  the  objection  was  overruled.  That,  in- 
deed, was  a  case  of  far  more  stringency  than  the  one  now  before  us  ; 
for  the  bill  of  exchange,  there  drawn  in  discharge  of  a  pre-existing 
debt,  was  held  to  bind  the  party  as  acceptor,  upon  a  mere  promise 
made  by  him  to  accept  before  the  bill  was  actually  drawn.  Upon  that 
occasion.  Lord  Mansfield,  likening  the  case  to  that  of  a  letter  of  credit, 
said  that  a  letter  of  credit  may  be  given  for  money  already  advanced, 
as  well  as  for  money  to  be  advanced  in  future  ;  and  the  whole 
1  2  Pet.  170,  182.  2  3  Burr.  1664. 
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court  held  the  plaintiff  entitled  to  recover.  From  that  period  down- 
ward, there  is  not  a  single  case  to  be  found  in  England,  in  which  it 
has  ever  been  held  by  the  court  that  a  pre-existing  debt  was  not  a 
valuable  consideration,  sufficient  to  protect  the  holder,  within  the 
meaning  of  the  general  rule,  although  incidental  dicta  have  been  some- 
times relied  on  to  establish  the  contrary,  such  as  the  dictum  of  Lord 
Chief  Justice  Abbott  in  Smith  v.  De  Witts  and  De  la  Chaumette  v. 
the  Bank  of  England,^  where,  however,  the  decision  turned  upon  very 
different  considerations. 

Mr.  Justice  Bayley,  in  his  valuable  work  on  bills  of  exchange  and 
promissory  no  es,  lays  down  the  rule  in  the  most  general  terms.  "  The 
want  of  consideration,"  says  he,  "  in  toto  or  in  part,  cannot  be  insisted 
on,  if  the  plaintiff,  or  any  intermediate  party  between  him  and  the 
defendant,  took  the  bill  or  note  bona  fide  and  upon  a  valid  considera- 
tion." Bayley  on  Bills,  pp.  499,  500,  5th  London  ed.,  1830.  It  is 
observable  that  he  here  uses  the  words  "  valid  consideration,"  obviously 
intending  to  make  the  distinction  that  it  is  not  intended  to  apply 
solely  to  cases  where  a  present  consideration  for  advances  of  money 
on  goods  or  otherwise  takes  place  at  the  time  of  the  transfer  and  upon 
the  credit  thereof.  And  in  this  he  is  fully  borne  out  by  the  authori- 
ties. They  go  further,  and  establish  that  a  transfer  as  security  for  past 
and  even  for  future  responsibilities  will,  for  this  purpose,  be  a  suffi- 
cient, valid,  and  valuable  consideration.  Thus,  in  the  case  of  Bosan- 
quet  V.  Dudman,^  it  was  held  by  Lord  EUenborough  that,  if  a  banker 
be  under  acceptances  to  an  amount  beyond  the  cash  balance  in  his 
hands,  every  bill  he  holds  of  that  customer's,  hona  fide,  he  is  to  be 
considered  as  holding  for  value ;  and  it  makes  no  difference,  though 
he  hold  other  collateral  securities,  more  than  sufficient  to  cover  the 
excess  of  his  acceptances.  The  same  doctrine  was  affirmed  by  Lord 
Eldon  in  Ex  parte  Bloxham,'  as  equally  applicable  to  past  and  to  future 
acceptances.  The  subsequent  cases  of  Heywood  v.  Watson,*  and  Bra- 
mah  V.  Roberts,^  and  Percival  v.  Frampton,'  are  to  the  same  effect. 
They  directly  establish  that  a  bona  fide  holder,  taking  a  negotiable  note 
in  payment  of  or  as  security  for  a  pre-existing  debt,  is  a  holder  for 
a  valuable  consideration,  entitled  to  protection  against  all  the  equities 
between  the  antecedent  parties.  And  these  are  the  latest  decisions 
which  our  researches  have  enabled  us  to  ascertain  to  have  been  made 
in  the  English  courts  upon  this  subject. 

In  the  American  courts,  so  far  as  we  have  been  able  to  trace  the 
decisions,  the  same  doctrine  seems  generally,  but  not  universally,  to 
prevail.     In  Brush  v.  Scribner,'  the  Supreme  Court  of  Connecticut, 

1  9  B.  &  C.  208.  2  1  Stark.  1.  3  g  Ves.  631.  ■>  4  Bing.  496. 
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after  an  elaborate  review  of  the  English  and  Kew  York  adjudications, 
held,  upon  general  principles  of  commercial  law,  that  a  pre-existing 
debt  was  a  valuable  consideration,  sufficient  to  convey  a  valid  title  to 
a  bona  fide  holder  against  all  the  antecedent  parties  to  a  negotiable  note. 
There  is  no  reason  to  doubt  that  the  same  rule  has  been  adopted  and 
constantly  ndhered  to  in  Massachusetts;  and  certainly  there  is  no 
trace  to  be  found  to  the  contrary.  In  truth,  in  the  silence  of  any  ad- 
judications upon  the  subject,  in  a  case  of  such  frequent  and  almost 
daily  occurrence  in  the  commercial  States,  it  may  fairly  be  presumed 
that  whatever  constitutes  a  valid  and  valuable  consideration,  in  otter 
cases  of  contract,  to  support  titles  of  the  most  solemn  nature,  is  held  a 
fortiori  to  be  sufficient  in  cases  of  negotiable  instruments,  as  indis- 
pensable to  the  security  of  holders,  and  the  facility  and  safety  of  their 
circulation.  Be  this  ns  it  may,  we  entertain  no  doubt  that  a  bona  fide 
holder,  for  a  pre-existing  debt,  of  a  negotiable  instrument,  is  not  affected 
by  any  equities  between  the  antecedent  parties,  where  he  has  received 
the  same  before  it  became  due,  without  notice  of  any  such  equities. 
We  are  all,  therefore,  of  opinion  that  the  question  on  this  point,  pro- 
pounded by  the  Circuit  Court  for  our  consideration,  ought  to  be  an- 
swered in  the  negative ;  and  we  shall  accordingly  direct  it  so  to  be 
certified  to  the  Circuit  Court. 

Catron,  J.,  said  :  Upon  the  point  of  difference  between  the  judges 
below,  I  concur  that  the  extinguishment  of  a  debt,  and  the  giving  a 
post  consideration,  such  as  the  record  presents,  will  protect  the  pur- 
chaser and  assignee  of  a  negotiable  note  from  the  infirmity  affecting 
the  instrument  before  it  was  negotiated.  But  I  am  unwilling  to  sanc- 
tion the  introduction  of  a  doctrine  into  the  opinion  of  this  court,  aside 
from  the  case  made  by  the  record  or  argued  by  the  counsel,  assuming 
to  maintain  that  a  negotiable  note  or  bill,  pledged  as  collateral  security 
for  a  previous  debt,  is  taken  by  the  creditor  in  the  due  course  of  trade  ; 
and  that  he  stands  on  the  foot  of  him  who  purchases  in  the  market 
for  money,  or  takes  the  instrument  in  extinguishment  of  a  previous 
debt.  State  courts  of  high  authority  on  commercial  questions  have 
held  otherwise;  and  that  they  will  yield  to  a  mere  expression  of 
opinion  of  this  court,  or  change  their  course  of  decision  in  conformity 
to  the  recent  English  cases  referred  to  in  the  principal  opinion,  is  im- 
probable ;  whereas,  if  the  question  was  permitted  to  rest  until  it  fairly 
arose,  the  decision  of  it  either  way  by  this  court  probably  would,  and 
I  think  ought  to  settle  it.  As  such  a  result  is  not  to  be  expected  from 
the  opinion  in  this  cause,  I  am  unwilling  to  embarrass  myself  with  so 
much  of  it  as  treats  of  negotiable  instrument8«taken  as  a  pledge.  I 
never  heard  this  question  spoken  of  as  belonging  to  the  case,  until 
the  principal  opinion  was  presented   last  evening ;  and  therefore  I 
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am  not  prepared  to  give  any  opinion,  even  was  it  called  for  by  the 
record.' 

1  In  accordance  with  the  decision  of  the  principal  case,  that  the  unautliorized 
transfer  of  a  negotiable  security  in  payment  of  an  antecedent  debt  is  a  transfer  for 
value,  are  the  following  cases  :  Bank  of  Metropolis  v.  New  England  Bank,  1  How.  234 
6  How.  212,  s.  c. ;  Pugh  v.  Durfee,  1  Blatch.  412 ;  Riley  v.  Anderson,  2  McL.  589 
Barney  v.  Earle,  13  Ala.  106 ;  Bertrand  u.  Barkman,  1.3  Ark.  150  {semble) ;  Brush  v. 
Scribner,  11  Conn.  388  ;  Roberts  u.  Hall,  87  Conn.  205  (semble) ;  Bush  v.  Peckard, 
3  Ilarringt.  385  ;  Townsend  v.  I'rance,  2  Houst.  441 ;  Bond  v.  Central  Bank,  2  Ga, 
92;  Meadow  v.  Bird,  22  Ga.  246;  liussell  v.  Haddack,  8  111.  233;  Conkling  v.  Vail, 
31  III.  166  ;  Foy  v.  Blackstone,  31  111.  538  ;  McKnight  v.  Krisler,  25  Ind.  336 
Ale.xander  v.  Springfield  Bank,  2  Met.  (Ky.)  534;  May  y.Quimby,  3  Bush,  96;  Mai 
hird  V.  Aillet,  6  La.  An.  93  [semble) ;  Homes  v.  Smyth,  16  Me.  177;  Norton  v.  Waite 
20  Me.  175;  Cecil  Bank  u.  Heald,  25  Md.  562;  Blanchard  v.  Stevens,  3  Cush 
162;  Ives  ./.  Farmers'  Bank,  2  All.  236;  Le  Breton  u.  Pierce,  2  All.  14  [semble) 
Thatcher  u.  Pray,  113  Mass.  291 ;  Bostwick  i;.  Dodge,  1  Doug.  (Mich.)  413 
Outhwite  V.  Porter,  13  Mich.  533  (overruling  Ingerson  v.  Starkweather,  Walker, 
Ch.  346);  Stevenson  u.  Heyland,  11  Minn.  198;  Clark  u.  Loker,  11  Mo.  97;  Wil 
liams  u.  Little,  11  N.  H.  66  [semble};  Allaire  c.  Hartshorne,  1  Zab.  665;  Armour 
.'.  McMichael,  36  N.  J.  92;  Reddick  v.  Jones,  6  Ired.  107;  Carlisle  o.  Wishart,  11 
Oh.  172  ;  Roxborough  v.  Messick,  6  Oh.  St.  448;  Nat.  Bank  v.  Crawford,  2  Cincin. 
125  ;  Baily  v.  Smith,  14  Oh.  St.  404 ;  Petrie  v.  Clark,  11  S.  &  R.  377 ;  Struthers  v. 
Kejidall,  41  Pa.  214  ;  Charleston  Bank  v.  State  Bank,  13  Rich.  291 ;  Greneaux  i/. 
Wheeler,  6  Tex.  515;  Dixon  u.  Dixon,  31  Vt.  450;  Russell  v.  Splater,  47  Vt.  273; 
Stevens  v.  Campbell,  13  Wis.  375 ;  Kellogg  y.  Fancher,  23  Wis.  21 ;  Range  v.  Flint, 
2.j  Wis.  544 ;  Knox  v.  Chfford,  38  Wis.  651.  To  the  same  effect  are  Ohio  Bank  v. 
Ledyard,  8  Ala.  866;  Butler  v.  Haughwout,  42  111.  18  (overruling  the  dicta  in  Powell 
V.  Jeffries,  5  111.  387,  and  Metropolitan  Bank  v.  Godfrey,  23  111.  579) ;  Doolittle  v.  Cook, 
75  111.  354  ;  Lee  u.  Kimball,  45  Me.  172;  Wilson  c.  Powers,  21  Minn.  187  {semble); 
Schafeldt  u.  Pease,  16  Wis.  659,  in  which  cases  the  subject  of  the  transfer  was  not 
negotiable  paper. 

But  see  Sargent  v.  Sturm,  23  Cal.  359  ;  Clark  v.  Flint,  22  Pick.  231;  Haughout  v. 
Murphy,  6  C.  E.  Green,  118;  Pancoast  v.  Duval,  11  C.  E.  Green,  445;  Williams  w, 
Hollingsworth,  1  Strob.  Eq.  103 ;  Zorn  v.  R.  R.,  5  S.  Ca.  n.  s.  90 ;  Haynsworth  v. 
BischofE,  6  S.  Ca,  N.  8.  159,  in  which  cases  it  was  held,  with  a  strange  inconsistency, 
that  the  transfer  of  property  other  than  negotiable  paper,  in  payment  of  an  antece- 
dent debt,  was  not  a  transfer  for  value.     See  also  Ruth  v.  Ford,  9  Kans.  17. 

In  accordance  with  the  dictum  of  Story,  J.,  that  the  unauthorized  transfer  of 
negotiable  paper  to  secure  an  antecedent  debt  is  a  transfer  for  value,  are  the  follow- 
ing cases:  Partridge  ;;.  Smith,  2  Biss.  183;  Payne  v.  Bensley,  8  Cal.  260;  Robinson 
V.  Smith,  14  Cal.  94 ;  Bridgport  Bank  v.  Welch,  29  Conn.  475  [semble) ;  Roberts  v. 
Hall,  37  Conn.  205  [semble) ;  Gibson  v.  Conner,  3  Ga.  47  ;  Meadow  v.  Bird,  22  Ga.  246 
{semble) ;  Manning  v.  McClure,  36  111.  490  ;  Valette  v.  Mason,  1  Ind.  288  [semble) ;  Suc- 
cession of  Dolhonde,  21  La.  An.  3  [semble) ;  Harrison  i-.  Pike,  48  Miss.  46;  Maitland  v. 
Citizens'  Bank,  40  Md.  540;  Washington  Bank  n.  Lewis,  22  Pick.  24;  Stoddard  v. 
Kimball,  4  Cush.  604 ;  6  Cush.  469,  s.  0. ;  Fisher  v.  Fisher,  98  Mass.  303 ;  Boatman's 
Inst.  V.  Holland,  38  Mo.  49  (but  see  Odell  v.  Gray,  15  Mo.  337 ;  Goodman  v.  Simonds, 
19  Mo.  106) ;  Allaire  v.  Hartshorne,  1  Zab.  665  (semble) ;  Armour  .;.  McMichael,  86 
N.  J.  92 ;  Bank  of  Republic  v.  Carrington,  5  R.  I.  515 ;  Cobb  v.  Doyle,  7  R.  I.  550 ; 
Bank  v.  Chambers,  11  Rich.  657;  Greneaux  w.  Wheeler,  6  Tex.  515;  Atkinson  v. 
Brooks,  26  Vt.  569. 

But  see  Moore  v.  Godfrey,  3  Story,  864  (semble) ;  Sargent  v.  Sturm,  23  Cal.  359 ; 
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STALKER  V.  M'DONALD  and  Othees. 
In  the  Couet  of  Eeeoes,  New  Yoke,  December,  1848. 

[Reported  in  6  Bill,  93.] 

On  error  from  the  Supreme  Court.  The  defendants  in  error  brought 
an  action  of  trover  against  Stalker  in  the  Superior  Court  of  the  city 
of  New  York,  to  recover  the  amount  of  two  promissory  notes  alleged 
to  have  been  converted  by  him  :  viz.,  one  made  by  J.  T.  Storm  &  Co., 
dated  August  5, 1839,  payable  in  seven  months  ;  and  another  made  by 
Raynor  &  Pond,  dated  July  24,  1839,  payable  in  six  months.  It 
appeared  that  the  notes  were  originally  delivered  by  the  makers  to 
Gillespie  &  Edwards,  commission  merchants  in  the  city  of  New  York, 
on  a  sale  of  goods  made  by  them,  in  the  course  of  their  business,  for 
the  defendants  in  error ;  and  that  the  notes  remained  in  the  possession 
of  Gillespie  &  Edwards  until  they  transferred  them  to  Stalker  as  here- 
inafter stated.  The  main  question  in  the  case  was  as  to  the  effect  of 
this  transfer  upon  the  rights  of  the  defendants  in  error,  there  being  no 
doubt  that,  previous  thereto,  they  were  the  owners  of  the  notes. 

The  transfer  took  place  under  the  following  circumstances  :  Stalker 
held  a  note  against  Gillespie  &  Edwards,  not  indorsed  by  any  person, 
for  $2,044.08,  falling  due  October  3,  1839,  which  had  been  deposited 
in  a  bank  for  collection.  On  the  morning  of  that  day,  Gillespie,  find- 
ing that  his  firm  would  not  be  able  to  meet  the  note,  and  fearing  the 
consequences  of  suffering  it  to  lie  over  in  the  V)ank,  prevailed  upon 
Stalker  to  withdraw  it ;  promising  to  pay  the  amount  in  a  short  time, 
and  delivering  to  Stalker  the  notes  in  question  as  his  security.  When 
Stalker  received  the  notes,  he  had  every  reason  to  suppose  that  Gilles- 
pie &  Edwards  owned  them,  and  was  not  notified  of  the  contrary  until 
some  time  afterwards.     The  firm  of  Gillespie  &  Edwards  failed,  and 

Chance  v.  McWhorter,  26  Ga.  315 ;  Hill  v.  Gray,  6  C.  L.  J.  58  (overruling  Work  v. 
Brayton,  5  Ind.  396;  Babcock  u.  Jordan,  24  Ind.  14);  Clark  r.  Flint,  22  Pick.  231 ; 
Mingus  V.  Condit,  8  C.  E.  Green,  313 ;  Wheeler  v.  Kirtland,  9  C.  E.  Green,  552;  Poor 
V.  Woodburn,  26  Vt.  234,  in  which  cases  it  was  also  inconsistently  held  that  the 
transfer  of  property  other  than  negotiable  paper  to  secure  an  antecedent  debt  was 
not  a  transfer  for  value.  In  Morse  v.  Godfrey,  supra,  Story,  J.,  said,  p.  389  :  "  But 
here  the  bank  merely  possessed  itself  of  the  property  transferred,  as  auxiliary  security 
for  the  old  debts  and  liabilities.  It  has  paid  or  given  no  new  consideration  upon  the 
faith  of  it.  It  is,  therefore,  in  truth  no  purchaser  for  value  in  the  sense  of  the  rule.  .  .  . 
Tho  ease  of  Swift  v.  Tyson  does  not  apply.  In  the  first  place,  there  the  bill  was  taken 
in  p.iyment  or  discharge  of  a  pre-existing  debt.  In  the  next  place,  it  was  a  case  arising 
upon  negotiable  paper,  and  who  was  to  be  deemed  a  bona  fide  holder  thereof,  to  whom 
equities  between  other  parties  should  not  apply.  Such  a  case  is  not  necessarily  gov- 
erned by  the  same  considerations  as  those  applicable  to  purchasers  of  real  or  personal 
property,  under  the  rule  adopted  by  courts  of  equity  for  their  protection.''  See  also 
Glidden  v.  Hunt,  24  Pick.  221.  — Ed. 
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stopped  payment  in  November,  1839,  without  having  then  or  since 
accounted  to  the  defendants  in  error  for  the  proceeds  of  the  goods 
forming  the  consideration  of  the  notes.  Gillespie  testified  that,  inter- 
mediate the  day  when  Stalker  received  the  notes,  and  the  failure  of 
the  firm  of  Gillespie  &  Edwards,  the  latter  paid  "  one  or  more  notes  in 
bank,  in  the  regular  course  of  business,"  but  how  many,  and  to  what 
amount,  he  was  unable  to  tell.  The  notes  in  question  were  duly  paid 
to  Stalker  at  maturity.  It  was  admitted  that  they  had  been  demanded 
of  him  by  the  defendants  in  error,  and  that  he  refused  to  deliver  them 

The  Superior  Court  charged  the  jury  that,  if  the  notes  in  question 
•were  the  property  of  the  defendants  in  error  at  the  time  of  the  trans- 
fer, and  were  not  taken  by  Stalker  upon  any  consideration  parted  with 
by  him  on  the  credit  thereof,  nor  in  payment  of  the  note  of  Gillespie 
&  Edwards,  but  as  a  mere  pledge  or  collateral  security  for  that  note, 
then  the  defendants  in  error  were  entitled  to  recover ;  and  the  notes 
having  been  paid  to  Stalker  at  maturity,  he  was  liable,  if  at  all,  for 
their  nominal  amount.  The  jury  found  a  verdict  against  Stalker  for 
the  amount  of  the  notes ;  and  he,  having  excepted  to  the  charge, 
brought  error  to  the  Supreme  Court,  where  the  judgment  of  the  Supe- 
rior Court  was  affirmed.  He  then  brought  error  to  this  court.  The 
case  was  argued  here  by 

tT.  W.  Gerard,  for  the  plaintiff  in  error,  and 

J).  Lord,  Jr ,  for  the  defendants  in  error. 

Walworth,  Chancblloe.  The  object  of  this  writ  of  error  appears  to 
be  to  induce  this  court  to  overrule  its  decision  in  the  case  of  Coddington 
V.  Bay,  and  to  make  our  decision  conform  to  the  opinion  of  Mr.  Justice 
Story  in  the  recent  case  of  Swift  v.  Tyson,  decided  by  the  Supreme 
Court  of  the  United  States.  Upon  questions  arising  under  the  Consti- 
tution and  laws  of  the  United  States,  and  upon  the  construction  of 
treaties,  the  decisions  of  that  high  tribunal  are  binding  upon  the  State 
courts  ;  and  we  are  bound  to  conform  our  decisions  to  them.  But,  in 
questions  of  local  law,  and  in  the  construction  of  the  constitution  and 
statutes  of  the  State,  the  decisions  of  the  highest  court  of  judicature 
of  the  State  are  the  evidence  of  what  the  law  of  the  State  is,  and  are 
to  be  followed  in  preference  to  those  of  any  other  State  or  country,  or 
even  of  the  United  States.  On  a  question  of  commercial  law,  how- 
ever, it  is  desirable  that  there  should  be,  as  far  as  practicable,  unifor- 
mity of  decision,  not  only  between  the  courts  of  the  several  States  and 
of  the  United  States,  but  also  between  our  courts  and  those  of  Eng- 
land, from  whence  our  commercial  law  is  principally  derived,  and  with 
which  country  our  commercial  intercourse  is  so  extensive.  I  have 
therefore  thought  it  my  duty  to  re-examine  the  prinoipkss  upon  which 


SECT,  rv.]  STALKEE  V.  m'donald  et  al.  653 

the  decision  of  this  court  in  Coddington  v.  Bay  was  founded,  notwith- 
standing it  was  deliberately  made,  with  the  concurrence  of  at  least  one 
of  the  ablest  judges  who  has  ever  adorned  the  bench  of  this  State,  and 
has  been  acquiesced  in  and  followed  by  all  the  courts  of  the  State  for 
more  than  twenty  years.  And  I  have  done  it,  not  only  out  of  respect 
to  the  decision  actually  made  by  the  Supreme  Court  of  the  United 
States,  in  the  case  alluded  to,  but  also  because  the  opinion  of  the 
distinguished  judge  who  pronounced  its  decision  is  of  itself  entitled 
to  very  great  weight  upon  a  question  of  commercial  law;  although 
what  he  said  in  that  case  respecting  the  transfer  of  a  negotiable  note 
as  a  mere  security  for  the  payment  of  an  antecedent  debt  was  not 
material  to  the  decision  of  any  question  then  before  the  court,  and  is 
therefore  not  to  be  taken  as  a  part  of  its  judgment  in  that  case. 

In  Coddington  v.  Bay,  this  court  did  not,  so  far  as  I  have  been  able 
to  discover,  run  counter  to  any  decision  whicli  had  ever  been  made 
in  this  State  or  in  England  previous  to  that  time.  For  the  decision 
admits  that  the  bona  fide  holder  of  negotiable  paper,  who  has  re- 
ceived it  for  a  valuable  consideration,  without  notice  or  reasonable 
ground  to  suspect  a  defect  in  the  title  of  the  person  from  whom  it  was 
taken  in  the  usual  course  of  business  or  trade,  is  entitled  to  full  pro- 
tection. But  that  where  he  has  received  it  for  an  antecedent  debt, 
either  as  a  nominal  payment  or  as  a  security  for  payment,  without 
giving  up  any  security  for  such  debt  which  he  previously  had,  or  pay- 
ing any  money,  or  giving  any  new  consideration,  he  is  not  a  holder  of 
the  note  for  a  valuable  consideration,  so  as  to  give  him  any  equitable 
]-ight  to  detain  it  from  its  lawful  owner.  This  principle,  of  protecting 
the  bona  fide  holder  of  negotiable  paper  who  has  paid  value  for  it,  or 
who  has  relinquished  some  available  security  or  valuable  right  on  the 
credit  thereof,  is  derived  from  the  doctrines  of  the  courts  of  equity  in 
other  cases  where  a  purchaser  has  obtained  the  legal  title  without 
notice  of  the  equitable  right  of  a  third  person  to  the  property.  It  has 
been  uniformly  held  by  the  courts  of  equity  in  such  cases  that  the 
purchaser  who  has  obtained  the  legal  title  as  a  mere  security  or 
payment  of  a  pre-existing  debt,  without  parting  with  any  thing  of 
value,  is  not  entitled  to  hold  the  property  as  against  the  prior  equit- 
able owner.  And,  if  he  has  paid  but  a  part  of  the  consideration  or 
value  of  the  property,  he  is  only  entitled  to  be  considered  as  a  bona 
_/it?e  purchaser  joro  tanto.  This  last  principle  was  applied  by  one  of 
the  courts  in  England  to  the  purchaser  of  a  negotiable  note,  where 
the  indorser  of  a  note  for  £100,  by  his  replication  to  the  plea  that 
it  was  indorsed  to  him  without  consideration,  stated  that  it  was 
indorsed  to  him  for  the  consideration  of  £49 ;  and  he  was  only  per- 
mitted to  recover  that  amount  against  the  defendant,  from  whom  the 
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note  had  been  obtnined  by  the  indorser  without  consideration.  Ed- 
wards V.  Jones.* 

It  is  somewhat  singular  that  Mr.  Justice  Story  should  rely  upon  the 
opinion  of  Chancellor  Kent  in  the  case  of  Bay  v.  Coddington  as  evi- 
dence that  the  decision  of  this  court  sustaining  his  opinion,  and  affirm- 
ing his  decree  in  the  same  case,  was  a  departure  from  the  law  of  this 
State  as  previously  settled.  And  the  previous  case  of  WaiTen  v.  Lynch  '' 
is  not  in  conflict  with  the  decision  of  this  court ;  nor  does  it  decide 
that  a  pre-existing  debt  is  a  sufficient  consideration  to  protect  the 
holder  of  a  negotiable  note  which  was  not  valid  as  between  the  orig- 
inal parties,  against  the  equitable  rights  of  the  maker  of  the  note, 
or  against  the  rights  of  a  previous  owner.  For  the  note  in  that  case 
w.as  given  by  Lynch  for  a  valid  and  subsisting  debt  by  [to  ?]  the  one 
to  whom  the  debt  originally  belonged.  Although  it  was  taken  in 
the  name  of  another  person,  that  person  indorsed  it  in  blank  for  the 
purpose  of  enabling  the  person  to  whom  the  debt  belonged  to  nego- 
tiate it ;  and  it  was  then  transferred  to  the  plaintiff,  immediately  for 
aught  that  appears,  partly  in  payment  or  security  of  a  pre-existing 
debt.  The  question  then  arose  whether  other  creditors  of  the  former 
owner  of  the  note  were  not  entitled  to  it,  as  being  still  the  property  of 
Rose,  the  original  owner,  or  of  Robertson,  the  indorser.  What  is  said, 
therefore,  as  to  the  pre-existing  debt  is  merely  as  to  its  being  a  suffi- 
cient consideration  as  between  the  plaintiff  and  Rose,  from  whom  the 
plaintiff  received  the  note.  For  if  the  transfer  was  valid  as  between 
them,  the  creditors  of  Rose,  who  were  also  endeavoring  to  obtain  pay- 
ment of  a  pre-existing  debt  merely,  acquired  no  right  to  the  money 
due  on  the  note,  by  their  subsequent  suit  in  the  nature  of  a  foreign 
attachment  in  the  State  of  Virginia.  The  case  of  Birdseye  v.  Ray,' 
cited  by  the  plaintiff's  counsel  on  the  argument,  is  a  case  of  the  same 
character.  For  both  claimants  in  that  case  were  endeavoring  to  obtain 
preference  in  payment  of  pre-existing  debts.  And  the  court  decided 
that  one  of  them,  who  had  secured  a  specific  lien  upon  the  property  by 
purchase  from  the  owner,  before  the  other  creditor's  execution  was 
actually  levied  thereon,  was  entitled  to  hold  it  as  against  the  execution, 
under  the  provision  of  the  statute  on  that  subject.  In  other  words, 
that,  as  between  creditors  having  equal  equities,  the  debtor  may  law- 
fully prefer  one  to  the  other  before  an  actual  levy  upon  his  property 
has  been  made. 

There  is  no  doubt  that  the  cases  of  Wardell  v.  Howell,''  Rosa  v. 
Brotherson,'^  Ontario  Bank  v.  Worthington,'  and  Payne  v.  Cutler,'  in 
the  Supreme  Court  of  this  State,  and  of  Francia  v.  Joseph,  before  the 

1  7  C.  &  P.  633.  2  5  John,  239.  3  4  Hill,  159.  *  9  Wend,  170. 

<*  10  Wend.  86.  6  12  Wend.  593.  '  13  Wend.  605 
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Vice-Chancellor  of  the  First  Circuit,  follow  the  decision  of  this  court 
in  the  case  of  Coddington  v.  Bay.  And  they  fully  establish  the  prin- 
ciple that,  to  protect  the  holder  of  a  negotiable  security  which  has  been 
improperly  transferred  to  him  in  fraud  of  the  prior  legal  or  equitable 
rights  of  others,  it  is  not  sufficient  that  it  has  been  received  by  him 
merely  as  a  security,  or  nominally  in  payment  of  a  pre-existing  debt, 
where  he  has  parted  with  nothing  of  value,  nor  relinquished  any  secu- 
rity upon  the  faith  of  the  paper  thus  improperly  transferred  to  him 
without  any  fault  on  his  part.  I  may  also  add  that  many  other  deci- 
cisions  to  the  same  effect  have  been  made  in  this  State,  in  the  different 
courts  of  law  and  equity,  within  the  last  twenty  years ;  although  most 
of  them  have  not  been  reported. 

It  is  supposed,  however,  by  the  learned  judge  who  delivered  the 
opinion  of  the  Supreme  Court  of  the  United  States  in  the  case  before 
alluded  to,  that  this  strong  column  of  decisions,  supported  as  it  is  by  the 
decree  of  Chancellor  Kent  in  the  case  of  Bay  v.  Coddington,  by  the 
opinions  of  Chief  Justice  Spencer  and  Justices  Woodworth  and  Piatt 
in  that  case,  and  by  every  judge  who  has  occupied  a  seat  upon  the 
bench  of  the  Supreme  Court  since  1822,  has  been  greatly  shaken,  if  not 
entirely  overturned,  by  two  recent  decisions  of  the  Supreme  Court. 
That  the  judges  who  made  those  two  decisions  do  not  themselves  so 
understand  them,  however,  is  evidenced  by  the  fact  that  they  have 
given  judgment  in  the  case  now  under  consideration,  in  conformity 
with  the  principle  of  the  decisions  which  they  are  supposed  to  have 
overruled.  And  I  have  not  been  able  to  discover  any  thing  in  the 
opinions  of  the  court,  as  reported  in  the  cases  of  the  Bank  of  Salina 
V.  Babcock  and  the  Bank  of  Sandusky  v.  Scoville,  which  necessarily 
conflicts  with  any  previous  decision  of  the  Supreme  Court  upon  the 
question  now  under  consideration.  In  the  first  case,  the  note  was  dis- 
counted at  the  bank  in  the  ordinary  way.  And  the  proceeds  thereof 
were  applied,  by  the  authority  of  the  persons  for  whom  it  was  dis- 
counted, to  pay  up  and  cancel  three  other  notes  which  were  then  due 
to  the  bank ;  upon  two  of  which  notes,  amounting  to  nearly  the  whole 
of  such  proceeds,  there  was  a  responsible  indorser.  The  court  held 
that  the  effect  of  the  transaction  was  the  same  as  if  the  parties  for 
whose  benefit  the  note  was  discounted  had  actually  received  the 
money  therefor,  and  had  afterwards  applied  it  to  pay  and  discharge 
the  notes  then  due ;  and  that  the  indorser  upon  those  notes  was  dis- 
charged from  his  liability.  In  the  second  case,  the  question  arose 
under  the  usury  law  as  contained  in  the  Revised  Statutes,  which  pro- 
tects usurious  notes  in  the  hands  of  an  indorsee  or  holder  who  shall 
have  received  the  same  in  good  faith  and  for  a  valuable  consideration." 

1  1  R.  S.  172,  §  5. 
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And  the  court  considered  the  transaction  the  same  as  though  the 
money  had  been  actually  paid  to  the  person  for  whose  benefit  the 
usurious  note  was  discounted,  and  he  had  then  applied  it  in  payment 
of  the  former  note  ;  so  that  the  original  indebtedness  was  extinguished, 
and  the  bank  had  no  other  remedy  to  recover  their  money  except  upon 
the  note  which  was  alleged  to  have  been  originally  tainted  with  usury. 
The  question  in  that  case  was  whether  the  transaction  was  equivalent 
to  an  actual  payment  of  the  money  for  the  usurious  note,  so  as  to  make 
the  bank  a  bona  fide  holder  for  a  valuable  consideration,  and  not 
whether  giving  the  note  for  a  pre-existing  debt  was  a  payment  of 
value.  Under  a  similar  provision  in  the  English  statute,  it  has  been 
decided  that  a  negotiable  note  tainted  with  usury  was  invalid  in  the 
hands  of  an  innocent  party,  who  had  merely  taken  it  in  payment  of  an 
antecedent  debt.  Vallance  v.  SiddelL'  There  is  nothing  in  the  re- 
ports of  our  own  State,  then,  which  is  in  conflict  with  the  principle  es- 
tablished in  Coddington  v.  Bay  in  this  court,  that,  to  protect  the  holder 
of  a  negotiable  security  which  has  been  passed  to  him  in  fraud  of  the 
rights  of  others,  he  must  not  only  have  taken  it  without  notice,  but 
must  also  have  parted  with  something  of  actual  value,  upon  the  credit 
or  value  thereof ;  and  that  merely  receiving  it  in  security  or  payment 
of  an  antecedent  debt,  where  by  the  settled  rules  of  equity  he  would 
not  be  protected  as  a  tona  fide  purchaser  of  property  in  other  cases,  is 
not  sufiicient. 

Nor  have  I  been  able  to  find  an  actual  decision  in  the  English 
reports  which  is  in  conflict  with  the  uniform  course  of  decisions  on 
this  subject  in  this  State.  On  the  contrary,  the  English  judges,  when 
speaking  on  this  subject,  generally  use  the  words  "  valuable  considera- 
tion," in  contradistinction  from  a  mere  valid  or  sufiicient  consideration 
as  between  indorser  and  indorsee.  And  that  receiving  the  note  in 
payment  or  security  of  a  pre-existing  debt  merely  is  not  understood  as 
receiving  it  for  a  valuable  consideration,  in  legal  language,  is  evident 
from  the  decision  of  the  case  of  Vallance  v.  Siddell,  to  which  I  have 
just  referred. 

I  think  the  learned  judge  was  under  a  mistake  in  supposing  that  this 
question  arose  in  England,  and  was  decided  in  the  case  of  Rose  v.  Van 
Mierop.^  That  was  a  suit  brought  against  defendants  who  had  actu- 
ally agreed  with  the  plaintifis  to  honor  their  drafts  for  money  pre- 
viously advanced  by  them  to  a  third  person.  And  the  only  question 
was  whether  the  indebtedness  of  a  third  person  was  a  suflncient  consid- 
eration for  the  written  promise  of  the  defendants  to  accept  the  bills  on 
his  account.  One  of  the  earliest  English  cases  upon  the  question  which 
we  are  considering  is  the  anonymous  case  before  Chief  Justice  Holt 

2  2  Nev.  &  P.  78.  a  3  Burr.  1663. 


SECT,  rv.]  STALKER  V.  m'donald  et  al.  657 

in  1G98,  where  a  bank-note  payable  to  bearer  was  lost,  and  the  finder 
passed  it  for  a  valuable  consideration.  In  an  action  of  trover  brought 
by  the  loser  against  the  person  to  whom  it  was  thus  passed,  his  lord- 
ship decided  that  the  action  did  not  lie  against  the  defendant,  because 
he  had  the  note  for  'a  valuable  consideration.  The  next  in  order  of 
time  was  the  case  of  The  Ex'rs  of  Devallar  v.  Herring,Mn  1727,  where 
an  annuity  ticket  was  lost  or  stolen,  and,  after  passing  through  several 
hands,  came  to  Herring,  the  defendant,  who  purchased  it  for  a  valu- 
able consideration.  And  it  was  decided  that  he  was  entitled  to  it, 
upon  the  ground  that  it  had  come  to  his  hands  bona  fide,  and  for  a 
valuable  consideration.  In  Haly  v.  Lane,^  which  came  before  Lord 
Hardwicke  in  1741,  he  thus  lays  down  the  rule  :  "  Where  there  is  a 
negotiable  note,  if  it  comes  into  the  hands  of  a  third  or  fourth  indorsee, 
though  some  of  the  former  indorsees  might  not  pay  a  valuable  consid- 
eration, yet,  if  the  last  indorsee  gave  money  for  it,  it  is  a  good  note  as 
to  him,  unless  there  should  be  some  fraud  or  equity  against  him  ap- 
pearing in 'the  case."  The  same  principle  of  protecting  the  holder  of 
a  negotiable  instrument,  if  received  by  him  in  the  course  of  trade  and 
for  a  valuable  consideration,  was  recognized  in  the  opinion  of  the  Court 
of  King's  Bench,  in  1753,  while  Chief  Justice  Lee  presided  in  that 
court.  Maclish  v.  Elkins.'  Then  followed  the  case  of  Miller  v.  Race, 
before  Lord  Mansfield  and  his  associates  in  1758,  where  a  bank-note 
was  stolen  from  the  mail,  and  came  into  the  hands  of  the  plaintiff,  as 
the  report  states,  for  a  full  and  valuable  consideration,  in  the  usual 
course  and  way  of  his  business,  and  without  any  notice  or  knowledge 
that  it  had  been  taken  from  the  mail ;  but,  upon  presenting  it  at  the 
bank  for  payment,  it  was  detained  by  the  defendant,  who  was  a  clerk 
therein.  And  the  decision  of  the  court  was  in  conformity  with  what 
is  now  understood  to  be  the  settled  law  both  in  that  country  and  in 
this.  But  that  Lord  Mansfield  understood  the  holder  must  have  given 
a  valuable  consideration  for  the  note  to  entitle  him  to  protection  is 
evident  from  what  is  said  in  his  opinion  in  answer  to  a  case  cited  by 
the  defendant's  counsel  as  having  been  decided  by  Lord  Holt  in  1700. 
In  reference  to  that  case,  he  says  :  "  But  Lord  Chief  Justice  Holt  could 
never  say  that  an  action  would  lie  against  a  person  who,  for  a  valuable 
consideration,  had  received  a  bank-note  which  had  been  stolen  or  lost, 
and  bona  fide  paid  to  him,  even  though  an  action  was  brought  by 
the  true  owner,  because  he  had  determined  otherwise  but  two  years 
before,  and  because  bank-notes  are  not  like  lottery-tickets,  but  money.'' 
And  the  words  "for  a  valuable  consideration,"  as  well  as  "  bona  fide 
paid  to  him,"  are  italicized  in  the  opinion  of  Lord  Mansfield,  to  show 
that  both  are  material  and  necessary  to  protect  the  holder  of  a  note 
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against  the  claim  of  a  former  owner  thereof.  This  is  also  in  accord- 
ance with  what  he  actually  did  in  the  case  of  Grant  v.  Vaughan,  which 
was  tried  before  him  six  years  afterwards.  There  a  bill  of  exchange 
payable  to  bearer  was  lost,  and  was  found  by  a  stranger  to  the  plain- 
tiff, who  gave  it  to  the  plaintiff  upon  the  purchase  of  a  parcel  of  teas, 
and  received  the  change,  after  the  plaintiff  had  made  inquiry  and  ascer- 
tained that  the  drawer  of  the  bill  was  a  responsible  person.  And  Lord 
Mansfield  submitted  it  to  the  jury  to  decide  :  1st,  "Whether  the  plaintiff 
came  by  the  bill  bona  fide  for  a  valuable  consideration ;  and,  2d, 
Whether  such  bills  payable  to  bearer  were  negotiable.  The  jury 
having  found  a  verdict  for  the  defendant,  a  new  trial  was  granted, — 
not  upon  the  ground  that  the  first  direction  was  wrong,  but  because 
his  lordship  had  erred  in  submitting  the  question  as  to  the  negotia- 
bility of  such  a  bill  to  the  jury  as  a  question  of  fact.  And,  in  answer- 
ing the  objection  raised  by  counsel  to  the  negotiability  of  drafts  payable 
to  bearer,  that  it  would  be  dangerous  because  upon  a  casual  loss  the 
finder  might  maintain  an  action  upon  them  as  bearer,  he  again  says, 
"  But  the  bearer  must  show  it  came  to  him  bona  fide  and  upon  valua- 
ble consideration."  The  next  case  was  that  of  Peacock  v.  Rhodes, 
which  came  before  the  same  court  in  1781,  while  Lord  Mansfield  still 
presided  there.  In  that  case,  a  suit  was  brought  against  the  drawers 
of  a  bill  which  had  been  indorsed  in  blank  and  was  stolen,  and  had 
been  passed  to  the  plaintiff  by  a  stranger  professing  to  be  the  owner 
thereof,  for  its  value,  in  payment  of  cloth  and  other  articles  in  the  way 
of  the  plaintiff's  trade  as  a  mercer,  and  partly  for  cash.  And  the  case 
was  decided  in  conformity  with  the  previous  decisions.  But  I  do  not 
find  an  intimation  in  this,  or  in  either  of  the  previous  cases,  that,  if  the 
person  who  received  the  note  or  bill  had  merely  taken  it  in  payment  or 
security  of  an  antecedent  debt,  without  having  parted  with  any  thing 
of  value  on  the  credit  or  faith  thereof,  he  would  have  been  entitled  to 
hold  the  note  or  bill  against  the  former  rightful  owner.  On  the  con- 
trary, we  may  infer  what  Lord  Mansfield's  opinion  would  have  been 
upon  the  question  of  applying  it  in  payment  of  a  precedent  debt,  from 
what  he  actually  decided  in  1777,  in  the  case  of  Buller  v.  Harrison.' 
There,  money  had  been  paid  to  an  agent  under  a  misapprehension  of 
facts,  and  had  been  passed  by  him  to  the  credit  of  his  principal,  in  sat- 
isfaction of  a  previous  indebtedness,  before  he  had  any  notice  or  suspi- 
cion that  the  money  was  not  justly  and  equitably  due  to  such  principal. 
And  his  lordship  decided  that  the  agent  must  refund  the  money,  and 
resort  to  his  principal  to  recover  what  was  due  to  him  before  the  money 
was  so  appUed  ;  that,  as  no  new  credit  was  given,  he  had  not  been 
legally  prejudiced  ;  and  that  applying  the  money  to  pay  the  precedent 
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debt  was  not  equivalent  to  paying  it  over  to  his  principal  befcre  he 
had  notice  of  the  plaintiff's  equitable  rights. 

In  the  case  of  Collins  v.  Martin,  which  came  before  the  Court  of 
Common  Pleas  in  England  in  1797,  the  bills  had  been  pledged  by  the 
plaintiff's  bankers  with  the  defendants  upon  an  advance  of  money 
thereon.  The  only  question  there  was  whether  a  banker  with  whom 
a  negotiable  security  had  been  deposited  for  collection  could  pledge 
it  to  a  bona  fide  holder  for  money  advanced  to  him  on  the  credit 
thereof.  And  it  was  decided  he  could.  But,  in  that  case,  the  prin- 
ciple is  again  recognized  that  to  protect  the  holder  of  a  negotiable 
instrument  against  the  former  owner,  where  it  has  been  fraudulently 
transferred,  he  must  be  a  holder  thereof  for  value.  For  Chief  Justice 
Eyre  says  :  "  If  it  can  be  proved  that  the  holder  gave  no  value  for  the 
bill,  then,  indeed,  he  is  in  privity  with  the  first  holder,  and  will  be 
affected  by  every  thing  which  would  affect  the  first  holder."  And  in 
the  case  of  Lowndes  v.  Anderson,^  which  was  decided  in  1810,  the 
question  was  whether  the  defendants,  who  gave  up  a  valid  security 
which  had  been  remitted  to  them  in  payment  of  a  balance  and  to  meet 
acceptances  for  a  bankrupt,  were  answerable  to  his  assignees  for  money 
and  bills  which  they  had  received  from  a  stranger  in  payment  of  such 
security,  although  it  turned  out  afterwards  that  such  money  and  bills 
belonged  to  the  bankrupt,  but  which  fact  was  concealed  from  their 
knowledge  by  the  secret  agent  employed  by  him  to  transact  the  busi- 
ness. In  that  case  again,  the  necessity  of  a  valuable  consideration 
is  recognized  by  Chief  Justice  Ellenborough.  For,  in  delivering 
the  opinion  of  the  court,  he  says :  "  It  would  be  a  grievous  inconven- 
ience if  bank-notes  could  be  followed,  in  the  manner  now  attempted, 
thi'ough  the  hands  of  bona  fide  holders  for  a  valuable  consideration 
without  notice." 

I  have  carefully  examined  the  several  subsequent  cases  relied  upon 
in  the  opinion  of  Mr.  Justice  Story  in  Swift  v.  Tyson  to  show  that  the 
decisions  of  the  courts  in  England  are  in  conflict  with  the  settled  law 
of  this  State  upon  the  question  now  under  consideration ;  and,  as  I  un- 
derstand those  cases,  only  two  of  them  —  and  these  by  implication 
merely  —  conflict  in  any  degree  with  our  decisions.  I  believe  I  have 
also  examined  every  reported  decision  on  the  subject,  down  to  the 
present  time,  in  the  English  reports  which  have  reached  this  country, 
though  it  is  possible  that  some  have  escaped  my  researches.  And  I  do 
not  find  another  case  or  dictum  in  hostility  to  the  principle  as  settled 
by  this  court  in  the  case  of  Coddington  v.  Bay.  The  English  cases 
subsequent  to  1810,  referred  to  by  Mr.  Justice  Story  as  containing  a 
contrary  doctrine,  are  the  cases  of  Bosanquet  v.  Dudman,^  Ex.  parte 
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Bloxham,^  Heywood  v.  Watson,^  Bramah  v.  Roberts,'  and  Percival  v. 
Prampton.''  In  the  first  case,  it  is  evident  there  is  a  typographical 
error  in  substituting  the  word  "  but  "  for  "  who,"  in  the  fifth  line  of  the 
statement  of  the  case  by  the  reporter.  The  suit  was  brought  by  the 
indorsees  of  a  bill  drawn  by  Rains  upon  the  defendant,  payable  to  his 
own  order,  and  indorsed  by  him,  and  which  had  been  accepted  by  the 
defendant.  Clarkson  &  Co.,  who  were  the  owners  of  the  bill,  and  who 
kept  an  account  with  the  plaintiffs'  bankers  in  London,  deposited  the 
bill  with  them  as  collateral  security  for  such  acceptances  as  they  might 
muke.  And  at  the  time  the  bill  became  payable,  on  the  5th  of  Febru- 
ary, 1812,  the  plaintiffs  were  the  holders  of  it,  and  had  at  that  time 
accepted  bills  to  a  much  larger  .amount  than  the  cash  balance  in  their 
hands.  They  were  therefore  undoubtedly  entitled  to  hold  it  as  against 
Clarkson  &  Co.  for  the  excess  of  such  acceptances  beyond  the  cash 
balance.  But  as  they  held  other  collateral  securities  to  a  considerable 
amount,  when  this  bill  was  dishonored,  they  returned  it  to  Clarkson  & 
Co.  They  subsequently  remitted  it  again  to  the  plaintiffs,  requesting 
them  to  hold  it  for  Clarkson  &  Co.,  and  to  place  the  same  to  their  ac- 
count when  paid  ;  and  the  plaintiffs  continued  to  hold  the  bill  until 
Clarkson  &  Co.  became  bankrupts.  Upon  the  trial  of  the  cause,  the 
defendant's  counsel  was  proceeding  to  cross-examine  the  witness  as  to 
the  comparative  amount  of  the  cash  balance  and  collateral  securities, 
and  the  amount  of  the  acceptances  on  account  of  Clarkson  &  Co.  at  the 
time  the  bill  fell  due,  —  with  a  view,  I  presume,  to  show  that  the  cash 
and  other  collateral  securities  were  more  than  enough  to  meet  all  their 
acceptances,  and  that  they  had  no  lien  upon  this  particular  bill  at  that 
time,  but  that  it  belonged  to  Clarkson  &  Co.  And  it  was  in  reference 
to  that  cross-examination,  as  I  understand  the  case,  that  Lord  Ellen- 
borough  said  he  should  hold  that  where  collateral  securities  were  placed 
in  the  hands  of  a  banker,  under  such  circumstances,  all  the  collateral 
securities  were  held  for  v,alue  whenever  acceptances  should  be  made 
from  time  to  time,  upon  the  credit  and  faith  of  such  collateral  secu- 
rities, beyond  the  cash  balance  in  the  hands  of  the  bankers.  In 
other  words,  that  it  was  immaterial  how  much  the  collateral  securities 
amounted  to.  For,  if  the  acceptances  which  had  thus  been  made  on  the 
faith  of  them  exceeded  at  anytime  the  cash  in  hand  to  meet  such  accept- 
ances, the  b.ankers  were  holders  of  .all  the  collateral  securities  for  value, 
to  secure  the  payment  of  the  deficiency ;  and  neither  the  depositors  nor 
their  assignees  in  bankruptcy  could  claim  a  return  of  any  part  of  such 
securities,  or  prevent  the  bankers  from  collecting  the  money  on  thcra, 
to  meet  such  deficiency.  This  was  unquestionably  good  law,  and 
is  not  a  decision  that,  where  a  bill  is  fraudulently  deposited  with  a 
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banker  in  payment  or  security  of  a  pre-existing  debt,  he  is  a  bona  fide 
holder  thereof  for  value,  as  against  the  party  defrauded.  And,  if  the 
remark  of  his  lordship  in  that  case  meant  any  thing  else,  it  is  impossi- 
ble to  tell  from  the  report  what  he  did  mean.  For  there  was  no  claim 
or  pretence  that  the  bill  in  question  did  not  belong  to  Clarkson  &  Co. 
at  the  time  it  was  deposited  with  the  plaintiffs  and  when  it  fell  due ; 
although,  as  between  Rains,  the  drawer  and  indorser,  and  the  defend- 
ant, the  acceptor,  it  was  a  mere  accommodation  bill.  Whether  his 
lordship  was  right  in  holding  that  the  return  of  the  bill  to  the  plain- 
tiffs, after  it  was  dishonored  and  had  been  paid  to  Clarkson  &  Co.  by 
the  drawer,  who  was  in  equity  bound  to  pay  it,  restored  the  plaintiffs 
to  all  their  former  rights  as  against  the  accommodation  acceptor,  is  an 
entirely  different  question.  And,  if  the  reporter  is  right  in  his  state- 
ment of  the  facts,  I  think  I  should  have  decided,  in  such  a  case,  that 
the  plaintiffs  could  not  recover  against  the  accommodation  acceptor  or 
against  Rains,  the  drawer,  even  if  they  had  paid  the  whole  amount  of 
the  dishonored  bill  in  money  to  Clarkson  &  Co.  upon  the  return  there- 
of. Nothing  further,  however,  is  necessary  to  be  said  in  reference  to 
this  very  imperfectly  reported  case  than  that  it  decides  nothing  upon 
the  question  now  under  consideration. 

In  Ex  parte  Bloxham,  Lord  Eldon  merely  decided  that  where  bills 
and  securities  are  remitted  to  a  banker,  by  his  customer,  to  meet  ac- 
ceptances which  the  banker  may  make  from  time  to  time  for  his  cus- 
tomer, such  banker,  as  between  him  and  his  customer,  has  a  general 
lien  thereon  for  the  amount  of  his  acceptances  for  the  customer.  And 
that  though  some  of  the  acceptances  had  not  become  due  at  the 
time  the  customer  became  a  bankrupt,  the  banker  was  entitled  to 
prove,  under  the  commission,  the  amount  for  which  he  was  liable  upon 
the  acceptances  for  the  bankrupt.  But  that,  in  making  such  proof  to 
cover  the  accejjtances,  the  proof  must  be  made  on  the  securities  upon 
which  the  bankrupt's  name  appeared,  and  not  uyion  a  cash  balance 
ao-ainst  the  bankrupt  which  did  not  exist  until  after  the  bankruptcy. 
If  there  is  any  thing  in  that  decision  which  has  the  least  bearing  upon 
the  question  now  under  consideration,  I  am  not  able  to  discover  it. 

In  Hey  wood  v.  Watson,  the  defendant  and  Morrall  were  co-partners, 
and  obtained  permission  to  overdraw  their  account  with  the  plaintiffs, 
their  bankers,  from  time  to  time,  to  the  extent  of  £2,000,  for  which 
amount  Morrall  gave  his  promissory  note  to  the  plaintiffs  as  collateral 
security.  The  next  day,  he  received  from  the  defendant,  his  partner, 
a  note  payable  to  himself  or  order  for  one-half  of  that  amount,  to  meet 
his  note  as  collateral  security  to  the  plaintiffs  for  their  advances,  and 
to  secure  to  him  the  repayment  of  the  defendant's  moiety  of  such  ad- 
vances, or  so  much  as  he  should  individually  have  to  pay  the  plaintiffs 
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on  account  of  the  firm.  The  partnership  was  dissolved  about  a  year 
afterwards,  at  which  time  the  plaintiffs  had  made  advances  for  the 
firm  to  the  amount  of  £1,300,  which  neither  of  the  partners  had  paid. 
Morrall  had  afterwards  transferred  the  defendant's  note  to  the  bankers. 
But  there  was  no  evidence  that  he  had  done  so  without  consideration, 
or  that  the  plaintifis  knew  for  what  the  note  was  given.  And  the  court 
held  that  the  plaintiffs  were  entitled  to  recover,  whether  they  did  or  did 
not  know  for  what  the  defendant's  note  was  given.  It  is  true,  Chief 
Justice  Best  says,  if  there  was  a  good  consideration  between  Morrall  and 
the  plaintiffs,  who  were  ignorant  of  the  circumstances  under  which  Mor- 
rall took  the  note,  they  were  entitled  to  recover.  But  it  is  evident  he 
said  this  in  reference  to  the  legal  rule  that  the  indorsee  of  a  negotiable 
instrument  is  presumed  to  have  paid  value  for  it,  until  the  contrary  is 
shown  :  the  onits  of  disproving  which,  according  to  the  decisions  of  the 
English  courts,  is  thrown  upon  the  party  contesting  the  right  of  the 
holder,  except  where  the  note  or  bill  is  proved  to  have  been  lost  or  stolen, 
or  to  have  been  obtained  or  put  in  circulation  by  fraud.  What  the  chief 
justice  said  in  that  case  is  not  even  a  dictum,  much  less  a  decision,  in 
opposition  to  the  princijDle  of  law  as  settled  in  this  State.  For  there 
was  not  a  particle  of  equity  in  favor  of  the  defendant  in  that  case,  as 
he  was  legally  liable  to  the  plaintiffs  as  a  partner  for  the  whole  amount 
of  their  advances,  even  if  his  note  had  been  turned  out  by  Moi'rall  on 
account  thereof.  And  all  he  had  to  do  was  to  pay  up  the  amount  of 
his  note,  and  the  other  £300,  if  they  required  it,  and  then  sue  Morrall 
for  what  he  had  paid  beyond  his  share. 

The  case  of  Bramah  v.  Roberts  came  before  the  court  upon  questions 
arising  upon  the  pleadings.  The  plaintiffs  were  the  indorsees  of  a  bill 
of  exchange  drawn  and  indorsed  by  W.  Clare  for  £500,  at  three  months, 
and  accepted  by  the  defendants.  To  the  declaration  on  this  bill  the 
defendants  pleaded,  first,  the  general  issue  ;  secondly,  that  it  was  ac- 
cepted by  them  without  value,  was  delivered  by  one  of  them  to  T.  Hunt 
for  a  special  purpose,  and  that  he  fraudulently  transferred  the  same  to 
the  plaintiffs,  with  notice  of  his  want  of  authority,  and  that  there  was 
not  any  consideration  or  value  given  in  good  faith  for  the  indorsement 
of  the  bill  to  them  ;  and,  thirdly,  that  one  of  the  defendants  fraudu- 
lently accepted  the  bill,  under  a  power  to  accept  it  for  all  the  defend- 
ants for  a  special  purpose,  for  a  different  purpose  from  what  was 
intended,  and  that  the  other  defendants  received  no  consideration  or 
value  for  such  acceptance.  To  the  second  plea,  the  plaintifis  replied,  in 
substance,  that  before  the  bill  became  due  it  was  indorsed  and  deliv- 
ered to  them  fairly  and  bona  fide  for  a  good  and  valuable  considera- 
tion :  that  is  to  say,  for  moneys  advanced  by  and  due  and  owing  to 
them,  the  plaintiffs ;  and  without  notice  of  the  matters  stated  in  the 
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second  plea,  or  of  the  want  of  power  on  the  part  of  Hunt  to  transfer 
the  bill  on  his  own  account.  To  the  third  plea  they  replied  substan- 
tially in  the  same  manner,  after  denying  the  want  of  authority  of  one 
of  the  defendants  to  accept  the  bill  for  all  of  them.  The  defendants 
demurred  specially  to  these  replications,  assigning  as  causes  of  demur- 
rer that  the  plaintiflFs  had  not  stated  with  sufficient  certainty  what 
consideration  or  value  was  given  for  the  bill,  nor  when  or  to  whom  the 
moneys  were  advanced,  nor  whether  they  were  advanced  at  the  time 
or  had  been  previously  advanced,  nor  whether  the  moneys  advanced 
were  suflScient  to  authorize  them  to  recover  the  whole  amount  of  the 
bill.  The  court  decided  that  tlie  third  plea  was  bad,  as  it  only  alleged 
that  the  defendants  were  defrauded  of  the  bill,  and  that  their  accept- 
ance was  without  consideration ;  but  set  up  no  want  of  consideration 
in  the  negotiation  of  the  bill  to  the  plaintiffs,  or  notice  of  the  alleged 
fraud,  at  the  time  they  received  the  bill.  No  question  was  therefore 
decided  upon  the  sufficiency  of  the  replication  to  that  plea.  As  to  the 
replication  to  the  second  plea,  Chief  Justice  Tindal  thought  it  was  suffi- 
cient ;  that  it  was  only  necessary  for  the  plaintiffs  to  deny  notice  of 
the  want  of  authority  of  the  person  from  whom  they  received  the  bill, 
and  aver  that  it  was  given  to  them  for  a  full  and  valuable  considera- 
tion, and  that  the  replication  was  sufficient  to  show  there  was  a  good 
consideration.  He  says  :  "  If  money  passed  from  the  present  indorsees, 
it  appears  to  me  sufficient,  as  against  the  acceptors  of  a  bill  of  exchange, 
to  allege  that  the  bill  was  received  for  money  advanced  by  and  due  and 
owing  to  them,"  &c.  And,  after  referring  to  the  case  of  a  replication 
in  which  an  averment  that  the  plaintiff  was  parson,  and  took  for  tithes, 
was  construed  in  reference  to  the  time  of  severance,  he  again  says  :  "  A 
person  of  plain  understanding  will  interpret  this  in  the  same  way,  that 
there  has  been  a  money  consideration  passing  from  the  plaintiffs." 
But  the  chief  justice  went  further,  and  declared  his  opinion  to  be  that, 
if  the  replication  had  contained, a  simple  denial  of  the  allegation  of  a 
want  of  consideration,  it  would  be  sufficient.  From  his  language  in  this 
case,  I  should  infer  that  he  understood  the  law  to  be  that  the  holders  of 
the  bill  must  have  received  the  same  for  a  valuable  consideration  at  the 
time  of  the  transfer.  But  I  admit  that  Mr.  Justice  Park  uses  the  words 
"  valid  consideration  "  in  his  opinion.  He  says :  "  If  the  bill  of  ex- 
change was  indorsed  and  delivered  to  the  plaintiffs  for  a  good  and 
valid  consideration,  —  that  is  to  say,  for  money  advanced  by  and  due 
and  owing  to  the  plaintiffs,  —  and  they  say  that  at  the  time  it  was  in- 
dorsed to  them  they  had  no  notice  whatever  of  the  fraud,  it  must  be 
taken  that  the  bill  was  taken  for  some  antecedent  debt."  From  this, 
it  may  perhaps  be  fairly  inferred  that  he  thought  that  was  sufficient  to 
enable  the  holder  of  the  note  to  recover  thereon,  although  no  other 


664  STALKER   V.    m'dONALD   ET   AL.  [CHAP.   IV. 

available  security  for  such  antecedent  debt  was  given  up  or  discharged 
upon  the  faith  and  credit  of  the  bill,  at  the  time  it  was  so  received  by 
the  plaintiffs ;  but  he  does  not  say  so.  And  Justice  Bosanquet  says  : 
"  I  am  disposed  to  think  that  the  replication  would  have  been  quite 
sufficient,  if  it  had  not  added  the  words  '  for  money  advanced  by  and 
due  and  owing  to  the  plaintiffs,'  thereby  setting  out  the  nature  of  the 
consideration  ;  but  that  it  was  sufficient  to  say  'that,  after  the  bill  was 
made,  and  before  it  became  due  and  payable  on  a  specified  day,  the 
bill  was  indorsed  and  delivered  to  the  plaintiffs  fairly  and  bona  fide^ 
and  for  a  full  and  valuable  consideration."  But  whatever  may  have 
been  the  opinion  of  the  judges  who  decided  that  case,  under  the  new 
rules  of  pleading  in  England,  and  in  reference  to  the  fact  that  under 
any  form  of  replication  which  did  not  admit  a  want  of  a  sufficient 
consideration,  the  onu&  of  proving  that  the  bill  was  not  passed  to  the 
plaintiffs  for  a  good  and  sufficient  consideration  would  be  upon  the 
defendants,  I  think  it  is  not  entitled  to  the  weight  of  a  judicial  deci- 
sion upon  the  question  now  under  consideration. 

In  the  other  case,  Percival  v.  Frampton,  the  defendant  had  indorsed 
the  note  for  the  accommodation  of  the  maker  thereof,  to  enable  him 
to  obtain  money  thereon  generally.  And  he  got  it  discounted  by  his 
banker,  who  placed  the  proceeds  to  his  credit,  on  which  he  afterwards 
drew  out  £198,  and  the  residue  was  ajDplied  to  the  balance  of  his  ac- 
count. The  court  held  that  this  was  equivalent  to  an  advance  of  the 
money  to  him.  So  far,  the  decision  was  in  accordance  with  the  case 
of  the  Bank  of  Rutland  v.  Buck,^  and  other  cases  decided  in  this  State. 
For  the  object  of  the  indorsement  being  to  enable  the  maker  of  the 
note  to  raise  money  generally,  and  not  for  any  specific  object  in  which 
the  indorser  had  an  interest,  it  was  wholly  immaterial  to  him  whether 
the  note  was  passed  to  the  credit  of  the  maker  with  his  banker,  or  the 
banker  advanced  him  the  money  on  the  note,  and  then  received  it  back 
to  make  good  his  account,  or  the  maker  received  the  money  from  any 
other  person  upon  the  note,  and  then  paid  it  to  the  plaintiffs  for  their 
debt.  But  in  that  case  Mr.  Baron  Parke  expresses  the  opinion  that  if 
the  note  had  been  given  to  the  plaintiffs  as  security  for  a  previous  debt, 
and  they  held  it  as  such,  they  might  be  properly  stated  to  be  holders 
for  valuable  consideration.  From  which  I  infer  that  his  opinion  cor 
responds  with  that  of  the  Supreme  Court  of  the  United  States  upon 
the  question  now  under  consideration. 

The  question  was  raised  by  the  counsel  for  the  defendant  in  a  subse 
quent  case  (Bartrum  v.  Caddy )  that  a  by-gone  debt  is  not  a  sufficient 
consideration  to  give  a  fraudulent  assignee  a  title  to  recover.  But,  as 
the  judgment  was  given  for  the  defendant  upon  other  grounds,  no 
opinion  was  expressed  by  the  Court  of  Queen's  Bench  upon  that  point. 

1  5  Wend.  66. 
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And  I  do  not  think  there  is  any  decision  in  any  court  of  England 
directly  upon  the  question. 

I  have  not  had  leisure  to  examine  the  reports  of  most  of  our  sister 
States  in  reference  to  this  subject.  But,  in  addition  to  the  ease  from 
Connecticut  referred  to  in  the  opinion  of  the  court  in  Swift  v.  Tyson, 
there  are  two  decisions  in  the  State  of  Maine  (Homes  v.  Smyth  ^  and 
Norton  V.  Waite  ^),  in  which  it  was  held  that  the  holder  of  a  negotiable 
security  who  had  received  it  in  absolute  payment  of  a  pre-existing  debt, 
without  notice,  was  entitled  to  recover  thereon,  notwithstanding  any 
failure  or  want  o'f  consideration,  or  other  equities  previously  existing 
between  other  parties.  But,  as  I  understand  the  opinion  of  Judge 
Shepley  in  the  first  of  those  cases,  a  party  who  takes  a  note  or  bill  as 
collateral  security  for  the  payment  of  such  a  debt,  and  not  in  abso- 
lute payment  and  discharge  of  the  same,  will  not  be  entitled  to  protec- 
tion in  that  State  against  the  rightful  owner. 

The  decision  of  the  Supreme  Court  of  Pennsylvania  in  Petrie  v. 
Clark '  appears  to  be  in  accordance  with  the  opinion  of  Judge  Shepley 
in  Homes  v.  Smyth.  For  Judge  Gibson,  who  delivered  the  opinion  of 
the  court,  says,  if  the  note  had  been  delivered  in  discharge  of  the  debt, 
there  would  be  no  difficulty  in  saying,  in  the  absence  of  collusion,  that 
taking  it  in  the  usual  course  of  business,  as  an  equivalent  for  a  debt 
which  is  given  up,  would  be  a  purchase  of  it  for  a  valuable  considera- 
tion. But  as  it  was  given  in  pledge,  for  securing  an  antecedent  debt, 
which  was  not  discharged,  but  suffered  to  remain,  and  as  it  does  not  ap- 
pear that  money  was  advanced,  or  any  act  done  that  would  in  law  be  a 
present  consideration,  the  case  presented  was  against  the  plaintiff. 

In  the  case  under  consideration,  the  notes  which  were  improperly 
transferred  by  Gillespie  in  fraud  of  the  rights  of  the  owners,  were  not 
received  by  the  plaintiff  in  error  in  payment  or  discharge  of  his  debt, 
but  as  mere  collateral  securities  for  the  payment  thereof.  He  there- 
fore would  not  be  entitled  to  protection  as  a  honafide  holder,  for  a 
valuable  consideration,  according  to  these  decisions  in  the  courts  of 
our  sister  States.  Nor  do  I  think  that  the  settled  law  of  this  State  is 
so  manifestly  wrong  as  to  authorize  this  court  to  overturn  its  former 
decision  for  the  purpose  of  conforming  it  to  that  of  any  other  tribunal, 
whose  decisions  are  not  of  paramount  authority. 

I  must  therefore  vote  to  affirm  the  judgment  of  the  court  below. 

LoTT,  Senatoe.  As  a  general  rule,  the  true  and  rightful  owner  of 
property  is  entitled  to  recover  it  from  any  person  in  whose  possession 
it  may  be,  whether  obtained  by  the  latter  under  color  of  a  purchase  or 
otherwise.  An  exception,  however,  founded  on  principles  of  commer- 
cial policy,  has  been  made  in  favor  of  the  holder  of  negotiable  paper, 
received  in  the  usual  course  of  trade,  for  a  valuable  consideration, 

1  4  Shepl.  177.  ''■  2  Appl.  175.  '  11  Serg.  &  Eawle,  877. 
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though  from  a  person  having  no  right  to  make  the  transfer,  and 
without  notice  of  the  fraud.  Under  such  circumstances,  the  right 
of  the  holder  is  allowed  to  prevail  against  the  claim  of  the  previous 
owner. 

To  bring  a  case  within  the  exception,  it  is  not  enough  to  show  that 
there  was  a  consideration  for  the  transfer,  sufficient  as  between  the 
holder  and  the  party  transferring,  but  the  consideration  must  be  such 
as  the  law  denominates  a  valuable  one.  In  Coddington  v.  Bay,  a  case 
decided  by  this  court  in  which  the  principle  of  the  exception  was  fully 
discussed,  Mr.  Justice  Woodworth  said  :  "  Something  must  have  been 
paid  in  money  or  property,  or  some  existing  debt  satisfied,  or  some  new 
responsibility  incurred  in  consequence  of  the  transfer  :  this  would  be 
paying  value,  and  making  out  a  consideration  within  the  reason  and 
meaning  of  the  rule."  ^  Chief  Justice  Spencer  there  remarked :  "  I 
understand,  by  the  usual  course  of  trade,  not  that  the  holder  shall 
receive  the  bills  or  notes  thus  obtained,  as  securities  for  antecedent 
debts,  but  that  he  shall  take  them  in  his  business,  and  as  payment  for 
a  debt  contracted  at  the  time." "  Mr.  Senator  Vielie  observed  that, 
"though  indemnity  for  responsibilities  is  undoubtedly  a  good  consid- 
eration for  the  sale  or  transfer  of  goods  or  negotiable  paper,  as  against 
the  party  making  it  or  his  representatives,  yet  in  none  of  the  cases 
cited  on  the  argument,  and  in  no  one  that  I  have  been  able  to  find,  has 
it  ever  been  held  to  bar  the  true  owner,  upon  a  fraudulent  transfer."' 
He  added  :  "  The  true  test  I  take  to  be  that,  when  the  holder  is  left  in 
as  good  a  condition  after  a  re-transfer  as  he  would  h.ave  been  had  no 
transfer  taken  place,  there  the  title  of  the  owner  shall  prevail.  This 
allows  the  rule,  so  far  as  it  is  dictated  by  commercial  policy,  to  have 
its  full  effect ;  while  it  protects  the  owner  of  negotiable  paper,  neces- 
sarily intrusted  in  the  course  of  business  to  the  care  of  agents,  from  an 
injury  revolting  to  every  principle  of  moral  equity."  * 

If  these  doctrines  are  applicable  to  the  case  under  consideration,  and 
are  to  guide  our  decision,  it  appears  to  me  the  right  of  the  defendants 
in  error  to  the  notes  in  question  cannot  be  impeached. 

It  was  contended  on  the  argument,  however,  that  the  withdrawing 
of  the  note  of  Gillespie  &  Edwards  from  the  bank,  where  it  had  been 
deposited  for  collection,  caused  a  loss  or  prejudice  to  the  plaintiff  in 
error,  which  formed  a  sufiicient  consideration  to  entitle  him  to  protec- 
tion. It  might  be  enough  to  say,  in  answer  to  this  position,  that  the 
whole  force  of  it  is  rebutted  by  the  verdict  of  the  jury  ;  for,  under 
the  charge  of  the  court,  the  verdict  must  be  understood  as  having 
found  that  no  consideration  was  parted  with  by  the  plaintiff  in  error 

1  20  Johns.  646.  2  20  Johns-.  651. 

8  20  Johns.  663.  i  20  Johns.  657. 
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on  the  credit  of  the  notes  in  question.  But,  apart  from  this  view  of  the 
case,  it  appears  that  the  note  of  Gillespie  &  Edwards  was  mei-ely  lodged 
in  the  bank  for  collection,  and  that  there  were  no  indorsers  to  be 
charged.  A  protest  was  therefore  unnecessary  ;  and  no  injury  or  pre- 
judice in  that  respect  could  have  resulted  from  the  act  of  withdrawing 
it.  True,  it  is  said  in  the  testimony  that,  after  the  note  of  Gillespie  & 
Edwards  was  withdrawn,  and  before  their  failure,  they  paid  "  one  or 
more  notes  in  bank,  in  the  regular  course  of  business  ;  "  but  the  amount 
of  these  notes  was  not  shown,  nor  did  it  in  any  manner  appear  that 
the  note  of  the  plaintiff  in  error  would  have  been  paid,  had  he  suffered 
it  to  remain  in  the  bank,  although  one  of  the  firm  of  Gillespie  &  Ed- 
wards was  examined  as  a  witness  upon  the  trial. 

It  should  be  remarked  also  that  there  was  no  stipulation  or  agree- 
ment by  the  plaintiff  in  error,  on  withdrawing  his  note  from  the  bank, 
that  he  would  not  enforce  payment  of  it.  On  the  contrary,  he  had 
still  a  perfect  right  to  demand  its  immediate  payment,  and  to  enforce 
his  demand  by  action. 

In  every  view  which  can  be  taken  of  this  case,  it  appears  to  me 
the  title  of  the  defendants  in  error  to  the  notes  in  question  has  not 
been  divested,  and  that  the  judgment  of  the  court  below  ought  to  be 
aflfxvmed. 

On  the  question  being  put,  "  Shall  this  judgment  be  reversed?"  all 
the  members  of  the  court  present  who  heard  the  argument,  except 
Strong,  Senator,  voted  for  alBrming.  Judgment  affirmed} 

1  In  accordance  with  the  decision  of  the  principal  case,  tliat  one  who  has  received 
negotiable  paper  as  collateral  security  for  an  antecedent  debt,  is  not  a  purchaser  for 
value,  are  the  following  cases  :  Smith  v.  Babcock,  2  Wood.  &  M.  246,  288 ;  In  re 
Sime,  VZ  B.  R.  315  {semble) ;  McKenzie  v.  Branch  Bank,  28  Ala.  606  ;  Fenouille  v. 
Hamilton,  35  Ala.  319 ;  Bertrand  v.  Barkman,  13  Ark.  150  ;  Iowa  College  v.  Hill,  12 
Iowa,  462 ;  Ryan  v.  Chew,  13  Iowa,  589 ;  Ruddick  v.  Lloyd,  15  Iowa,  441 ;  Lee  v. 
Smead,  1  Met.  (Ky.)  628;  May  v.  Quimby,  3  Bush,  96 ;  Lapice  v.  Clifton,  17  La.  152 
(semble) ;  Becker  v.  Sandusky  Bank,  1  Minn.  311,  319  (semble) ;  Bramhall  v.  Beckett, 
31  Me.  205;  Nutter  v.  Stover,  48  Me.  163;  Jenness  v.  Bean,  10  N.  H.  266 ;  Williams 
V.  Little,  11  N.  H.  66  ;  Fletcher  v.  Chase,  16  N.  H.  38  ;  Rice  v.  Eaitt,  17  N.  H.  116; 
Scott  u.  Betts,  Hill  &  Den.  363 ;  Furniss  v.  Gilchrist,  1  Sandf.  53  (semble) ;  Farring- 
ton  V.  Frankfort  Bank,  24  Barb.  554 ;  31  Barb.  183,  s.  c. ;  Prentiss  v.  Graves,  33  Barb. 
621;  Duncan  a.  Gosche,  8  Bosw.  243;  Card  well  v.  Hicks,  37  Barb.  458;  Scott  v. 
Ocean  Bank,  23  N.  Y.  289 ;  Comm.  Bank  v.  Marine  Bank,  3  Keyes,  337 ;  West  v. 
American  Bank,  44  Barb.  175  ;  American  Bank  v.  Corliss,  46  Barb.  19 ;  Atlantic  Bank 
«.  Franklin,  65  N.  Y.  235;  Holderby  v.  Blum,  2  Dev.  &  Bat.  Eq.  51 ;  Baggarly  v. 
Gaither,  2  Jones,  Eq.  80 ;  Roxborough  v.  Messick,  6  Oh.  St.  448 ;  Quebec  Bank  v. 
Weyand,  2  Cincinn.  538 ;  Petrie  </.  Clark,  11  S.  &  R.  377 ;  Jackson  v.  Polack,  2 
Miles,  362 ;  Smith  v.  Hogeland,  78  Pa.  252 ;  Van  Wyck  v.  Norvell,  2  Humph. 
192 ;  Ware  v.  Childress,  6  Hutnph.  443  (semble) ;  Vatterlien  v.  Howell,  5  Sneed,  441 ; 
■  King  u.  Doolittle,  1  Head,  89;  Allen  v.  Bratton,  47  Miss.  119;  Prentice  v.  Zane,  2 
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GEORGE  L.  BROWN,  Executor,  &c.,  of  Charles  Uctrrall,  De- 
ceased, Respondent,  v.  GEORGE  A.  LEAVITT  and  Others, 
Appellants. 
In  the  Court  of  Appeals,  New  York,  January,  1865. 

[Reported  in  31  New  York  Reports,  113.] 

Appeal  from  the  Superior  Court  of  the  city  of  New  York.  The 
action  was  brought  upon  a  promissory  note  made  by  the  defendants' 
firm,  for  $603.10,  dated  March  27,  1861,  payable  nine  months  after 
date  to  the  oi-der  of  J.  F.  Zebley  &  Co.  The  defence  set  up  was  fraud 
on  the  part  of  Zebley  &  Co.,  in  obtaining  the  note,  and  a  total  failure 
of  consideration   therefor.     On  the  trial,  the  defendants  showed  by 

Gratt.  262 ;  Cook  v.  Helms,  5  Wis.  107  (semble) ;  Jenkins  v.  Schaub,  14  Wis.  1 ;  Bow- 
man V.  Van  Kuren,  29  Wis.  209. 

To  the  same  eflfect  are  Boyd  u.  Beck,  29  Ala.  70.3 ;  Wells  ii.  Morrow,  38  Ala.  125 ; 
Johnson  v.  Graves,  27  Ark.  557 ;  Repp  u.  Repp,  12  G.  &  J.  341 ;  Pope  v.  Pope,  40 
Miss.  516 ;  Curtis  v.  Leavitt,  15  N.  Y.  9,  178  ;  Wood  v.  Robinson,  22  N.  Y.  564 ;  Cary 
V.  Wliite,  52  N.  Y.,  138 ;  Donaldson  ,,.  Cape  Fear  Bank,  1  Dev.  Eq.  103 ;  Harris  v. 
Horner,  1  Dev.  &  Bat.  Eq.  455;  Garrard  v.  Pittsburgh  R.R.,  29  Pa.  154;  Ashton's 
Appeal,  73  Pa.  153,  162 ;  Pratt's  Appeal,  77  Pa.  378,  where  the  subject  of  the  transfer 
■was  property  other  than  negotiable  paper. 

In  accordance  with  the  dictum  of  Walworth,  C,  that  one  who  receives  negoti- 
able paper  in  payment  of  an  antecedent  debt  is  not  a  purchaser  for  value,  are  tlie 
following  cases :  Nevitt  v.  Bank,  Ereem.  Ch.  438  (semble) ;  Holmes  v.  Carman,  Freem. 
Ch.  408  (semble) ;  (see  Harrison  o.  Pike,  48  Misa.  46) ;  Bristol  v.  Sprague,  8  Wend. 
423;  Rosav.  Brotherson,  10  Wend.  85;  Hart  v.  Palmer,  12  Wend.  523;  Payne  v. 
Cutler,  13  Wend.  605 ;  Small  v.  Smith,  1  Den.  583 ;  White  v.  Springfield  Bank,  1 
Barb.  225  ;  Stewart  v.  Small,  2  Barb.  559  ;  Spear  v.  Myers,  6  Barb.  445  ;  Goldsmid 
V.  Lewis  Bank,  12  Barb.  407 ;  Clark  v.  Gallagher,  20  How.  Pr.  308 ;  Cardwell  v. 
Hicks,  37  Barb.  458  ;  Chesbrough  v.  Wright,  41  Barb.  28  ;  Bright  v.  Judson,  47  Barb. 
29;  Lawrence  v.  Clark,  36  N.  Y.  128;  Turner  v.  Treadway,  53  N.  Y.  650;  Fisher  v. 
Sharpe,  5  Daly,  214;  Moore  o.  Ryder,  65  N.  Y.  438;  McQuade  v.  Irwin,  39  N.  T. 
Sup'r.  Ct.  896;  Wormley  v.  Lowry,  1  Humph.  468  ;  Ingham  v.  Vaden,  3  Humph.  51 
(sewbte) ;  Rhea  v.  Allison,  3  Head,  176  ;  Hickerson  v.  Raigauel,  2  Heisk.  329. 

See  to  the  same  effect  Rowan  v.  Adams,  Sm.  &  M.  Ch.  48;  Rollins  v.  Callender 
Freem.  Ch.  295  ;  McLeod  v.  Nat.  Bank,  42  Miss.  99 ;  Perkins  v.  Swank,  43  Miss.  349  ; 
Hoot  V.  French,  13  Wend.  570;  Slade  v.  Van  Vechten,  11  Paige,  21 ;  Van  Heusen  v. 
Radcliffe,  17  N.  Y.  580 ;  Penfield  v.  Dunbar,  64  Barb.  239  ;(J'ulton  Bank  v.  Phcenix 
Bank,  1  Hall,  562;  Scott  «.  Ocean  Bank,  23  N.  Y.  289;  Mcferide  v.  Farmers'  Bank, 
j  26  N.  Y.  450;  Coram.  Bank  v.  Marine  Bank,  3  Keyes,  837  ;  Hoffman  u.  Miller,  9 
l^Bosw.  3J47 'leaver  u.  Barden,  49  N.  Y.  286;  Devoe  ^.  Brandt,  53  N.  Y.  462; 
Stevens  v.  Board  of  Education,  6  Th  &  C.  148 ;  Schroeder  i;.  Gurney,  10  Hun, 
413,  where  the  subject  of  the  transfer  was  property  other  than  negotiable  paper. 
—  Ed. 
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John  F.  Zebley  that  the  plaintiff  held  a  note  of  $1,500,  made  by 
Zebley  &  Co.,  which  matured  in  February,  1862  ;  that,  for  the  purpose 
of  settling  that  note,  J.  F.  Zebley  &  Co.  and  plaintiff's  testator  met  at 
the  office  of  Seymour  &  Co.  in  the  month  of  March,  1862 ;  that  Zeb- 
ley &  Co.  then  delivered  the  note  in  suit,  with  several  other  notes,  all 
of  which  were  indorsed  by  Seymour  &  Co.  to  the  plaintiff's  testator, 
an'd  paid  the  balance  of  the  fifteen  hundred  dollar  note  in  cash ;  and 
that  the  testator  took  the  note  in  suit  with  the  other  notes,  with  the 
balance  in  cash,  in  payment  of  the  note  he  held,  and  surrendered  the 
old  note,  and  delivered  the  same  to  Zebley  &  Co.  The  counsel  for  the 
defendaTits  then  offered  to  show  the  transaction  between  defendants 
and  Zebley  &  Co.  to  establish  the  alleged  defence.  This  was  objected 
to  ;  and  the  court  held  that,  as  the  evidence  then  stood,  the  plaintiff's 
testator  was  a  bona  fide  holder  of  the  note  for  value,  and  that  he 
became  so  before  maturity ;  and  that  the  proposed  evidence  was  im- 
proper, irreleviint,  and  immaterial,  unless  the  defendants'  counsel  pro- 
posed by  further  evidence  to  explain  or  modify  the  testimony  of  Zeb- 
ley, and  to  show  that  plaintiff  was  not  a-  bona  fide  holder  of  the  note 
for  value,  which  the  defendants'  counsel  said  he  did  not  intend  to  do. 
The  court  thereupon  excluded  the  proposed  evidence,  and  directed  a 
verdict  for  the  plaintiff,  to  which  defendants'  counsel  duly  excepted. 
On  appeal,  the  Superior  Court,  at  general  term,  affirmed  the  judgment. 

Marshy  Coe,  <&  Wallis,  for  the  appellant. 

JBurrill,  Davison,  <&  Burrill,  for  the  respondents. 

Davis,  J.  The  note  in  suit  was  indorsed  and  delivered  by  Zebley 
&  Co.  to  plaintiff's  testator,  before  it  fell  due,  in  payment,  so  far  as 
it  went,  of  a  larger  note  then  held  by  the  testator.  It  was  received 
with  other  notes,  and  a  balance  in  cash,  as  such  payment  of  the  larger 
note,  delivered  up  to  Zebley  &  Co. 

In  this  State,  it  is  settled  by  abundant  authority  that  this  transaction 
constituted  the  plaintiff's  testator  a  holder  for  value  of  the  note  in 
question.  Bank  of  Salina  v.  Babcock,  Bank  of  St.  Albans  v.  Gilleland,* 
Bank  of  Sandusky  v.  Scoville,  White  v.  Springfield  Bank,''  Young  v. 
Lee,'  Stetthein  v.  Meyer,*  Mohawk  Bank  v.  Corey,^  Meads  v.  Bank  ol 
Albany,'  Stalker  v.  McDonald. 

A  further  discussion  of  the  question  might  lead  to  a  suspicion  that 
the  law  was  in  doubt  on  the  point. 

The  judgment  should  be  affirmed. 

All  the  judges  concurring,  judgment  affirmed.' 

1  23  Wend.  311.  ^  3  Sandf.  222.  3  2  Kern.  534. 

4  33  Barb.  215.  »  1  Hill,  515.  «  25  N.  Y.  149. 

'  Mohawk  Bank  v.  Corey,  1  Hill,  513  (sembU) ;  White  u.  Springfield  Bank,  3 
Sandf.  222  ;  Youngs  v.  Lee,  12  N.  Y.  551 ;  Stettheimer  v.  Meyer,  33  Barb.  215 ;  Meada 
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ALEXANDER  H.  HOLCOMB  v.  WILLIAM  H.  WYCKOFF. 

In  the  Supreme  Couet,  New  Jersey,  February  Term,  1870. 

[Reported  in  35  New  Jersey  Reports,  35.] 

This  was  an  action  on  two  promissory  notes,  made  by  defendant, 
and  given  by  him  to  one  Farrington.  The  consideration  of  the  notes 
was  certain  wine  plants  sold  by  Farrington  to  the  maker  of  the  notes, 
which  were  drawn  payable  to  Farrington  or  order,  without  defalcation 
or  discount,  and  subsequently  came  to  the  hands  of  one  Bryce,  by 
whom  they  were  sold  to  Holcomb  at  a  discount,  before  maturity.  The 
jury  found  that  the  notes  were  fraudulent  and  void  as  between  the 
maker  and  Farrington.  Holcomb  took  the  notes  without  knowledge 
of  the  defect  in  the  consideration  on  which  they  were  founded. 

The  question  reserved  at  the  circuit  for  the  consideration  of  this 
court  was  whether  Holcomb  is  entitled  to  recover  the  sum  for  which 
the  notes  were  given,  or  only  the  consideration  he  paid  Bryce  for 
them. 

Argued  at  November  term,  1869,  before  the  Chief  Justice,  and 
Justices  Woodhull,  Depue,  and  Van  Syckel. 

For  plaintiff,  George  A.  Allen. 

For  defendant,  A.  V.  Van  Fleet. 

Depue,  J.  In  an  action  by  an  indorsee  against  the  maker,  the 
course  of  proceeding  at  the  trial  is  to  prove  the  making  of  the  note 
and  its  indorsement,  from  which  a  consideration  for  the  note  will  be 
implied.  Upon  proof  being  made  that  the  note  was  obtained  by 
fraud,  or  was  fraudulently  put  in  circulation,  the  plaintiff,  to  recover, 
must  show  that  he  bought  it  before  maturity,  honafide,  and  for  value. 
Duncan,  Sherman,  &  Co.  v.  Gilbert.^  Where  the  evidence  shows  that 
the  plaintiff  is  a  bona  fide  holder  before  maturity  for  the  full  value  of 
the  note,  or  where  he  has  taken  it  from  a  precedent  holder  who  has 
given  full  value,  and  to  whose  rights  he  has  succeeded  by  virtue  of 
the  indorsement,  he  may  recover  the  full  amount  of  the  note,  without 
regard  to  defences  to  which  it  might  be  subject,  as  between  the  origi- 
nal parties.  It  is  also  the  settled  law  in  this  State  that  where  the 
note  is  valid  between  the  original  parties,  and  has  been  transferred  by 

V.  Merchants'  Bank,  25  N.  Y.  143  {semble)  ;  Day  v.  Saunders,  1  Abb.  App.  495  ;  3 
Keyes,  847,  s.  c. ;  Bromley  v.  Walker,  51  Barb.  203  ;  Pratt  v.  Coman,  37  N.  Y.  440 ; 
Chrysler  ti.  Renois,  43  N.  Y.  209 ;  Clothier  v.  Adriance,  51  N.  Y.  322 ;  Mechanics' 
Bank  v.  Crow,  60  N.  Y.  85 ;  Stevens  v.  Campbell,  18  Wis.  875,  accord. 

See  also  Powers  v.  Freeman,  2  Lans.  127 ;  Paddon  v.  Taylor,  44  N.  Y.  371.  —Eb. 

1  6  Dutcher,  521. 
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indorsement,  to  pass  the  legal  title,  no  defects  in  the  contract  of 
indorsement  will  affect  the  indorsee's  right  to  recover  the  full  amount 
of  the  note.  Durant  v.  Banta.i  In  the  case  first  stated,  the  indorsee, 
or  some  prior  holder  whom  he  represents,  having  paid  full  value  on 
the  transfer,  obtains  an  equity  to  recover  of  the  maker,  who  has  put 
negotiable  paper  in  circulation,  the  full  consideration  he  or  a  pre- 
cedent holder  has  paid  for  it.  In  the  case  last  stated,  the  note  being 
valid  in  its  inception,  and  the  maker  being  liable  on  the  instrument 
for  the  full  sum  named  therein,  he  cannot  avail  himself  of  defects  in 
the  consideration  upon  which  the  contract  of  indorsement  was  made. 

But  the  case  reserved  presents  the  question  whether  the  notes,  being 
fraudulent  and  void  as  between  the  original  pai-ties,  and  having  come 
to  the  hands  of  the  plaintiff  for  a  consideration  less  than  their  full 
value,  he  can  recover  beyond  the  consideration  be  actually  paid. 

In  Nash  u.  Brown,  reported  in  a  note  in  Chitty  on  Bills,  p.  74,  the 
action  was  on  a  bill  of  exchange,  which  had  been  accepted  by  the 
defendant,  as  a  present  to  the  payee,  by  whom  it  was  indorsed  to 
the  plaintiff  for  a  small  sum  ;  and  Lord  EUenborough  held  that  the 
plaintiff  was  entitled  to  recover  only  so  much  as  he  had  actually  ad- 
vanced on  the  bill.  On  the  strength  of  this  case.  Professor  Parsons 
gives,  as  his  opinion,  that  where  a  note  has  been  made  by  way  of  a 
gift,  and  for  that  reason  invalid  between  the  original  parties,  and  has 
been  transferred  by  indorsement  for  less  than  its  value,  in  good  faith, 
before  maturity,  the  indorsee  may  recover  upon  it,  but  the  recovery 
will  be  limited  to  the  amount  he  has  actually  paid  for  it.  1  Parsons 
on  Notes,  191.  Where  a  bill  has  been  accepted  for  the  accommo- 
dation of  the  drawee,  by  whom  it  is  indorsed  to  a  third  person,  who 
advances  but  a  part  of  the  amount,  the  latter  can  only  recover  as 
much  as  he  has  really  paid.  Wiffen  v.  Roberts,  Jones  v.  Hibbard. 
The  principle  is  a  general  one,  that  on  a  bill  or  note,  which  is  void 
between  the  original  parties  for  want  of  consideration,  as  being  mere 
accommodation  paper,  or  having  been  obtained  by  fraud  or  fraudu- 
lently misappropriated,  a  bona  fide  indorsee  for  value  can  only  recover 
the  amount  that  he,  or  some  prior  holder,  through  whom  he  derives 
title,  has  paid  for  it.  Allaire  v.  Hartshorne,^  Edwards  v.  Jones,'  Simp- 
son V.  Clark,*  Parish  y.  Stone,'  Stoddard  v.  Kimball,'  Hubbard  v. 
Chapin,'  Williams  v.  Smith,  Cardwell  v.  Hicks,'  Petty  v.  Hunnan,' 
Holman  v.  Hobson." 

Upon  the  argument,  it  was  insisted  that  Allaire  v.  Hartshorne  is  not 
an  authority  upon  the  question  in  issue  in  this  case,  because,  in  the 

1  3  Butcher,  624.         2  i  Zab.  665.         »  7  C.  &  P.  633.         <  2  C,  M.  &  E.  842. 
s  14  Pick.  198,  208.  <>  6  Cush.  469.  '  2  Allen,  328. 

8  87  Barb.  458.,  '  2  Humph.  102.  w  8  Humph.  127. 
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case  then  before  the  court,  the  indorsee  took  the  note  under  an  express 
agreement  that  it  should  be  held  merely  as  collateral  security  for  a 
less  sum,  and  that  for  the  residue  he  was  trustee  for  his  indorser,  as  to 
whom  the  note  was  utterly  void.  In  point  of  fact,  the  argument  is 
true ;  but  the  case  was  decided  on  principles  of  commercial  law  of 
general  application,  which  bear  directly  upon  the  case  now  under  con- 
sideration. That  they  were  understood  to  extend  to  all  cases  where 
a  partial  consideration  has  been  paid  for  negotiable  paper,  which  is 
invalid  between  the  original  parties,  except  where  the  holder  is  a  bona 
fide  purchaser,  is  manifest  from  the  course  of  reasoning  of  the  Chief 
Justice  in  delivering  the  opinion  of  the  court,  as  well  as  from  the  re- 
statement of  the  principles  on  which  Allaire  v.  Hartshorne  was  decided 
by  the  same  accurate  jurist  when  Chancellor,  in  his  opinion  in  the 
Court  of  Errors  in  Duncan,  Sherman,  &  Co.  v.  Gilbert.^ 

The  case  now  before  the  court  cannot  be  distinguished  from  Allaire 
V.  Hartshorne  upon  any  principle  founded  on  reason  or  justice.  In 
both  cases,  the  notes  were  void  in  the  hands  of  the  original  parties ; 
and  the  only  vitality  they  possessed  was  that  which  they  acquired  from 
the  consideration  for  which  they  were  transferred.  In  the  one  case,  a 
portion  of  the  sum  mentioned  in  the  note  being  a  trust  for  the  payee, 
as  to  whom  the  note  was  void,  it  was  manifest  that  for  so  much  the 
plaintiff  ought  not  to  recover  ;  in  the  other  case,  the  note  being  equally 
void,  the  plaintiff  has  no  equity  to  recover  beyond  what  will  be  indem- 
nity for  the  money  he  paid  for  it. 

If  the  fact  that  the  contract  of  transfer  in  Allaire  v.  Hartshorne 
was  intended  to  transfer  to  the  indorsee  only  a  limited  interest  in  the 
note  impairs  the  effect  of  that  case  as  authority  that  objection  cannot 
be  made  to  some  of  the  cases  cited.  In  those  cases,  the  payees  had 
transferred  their  entire  interest  in  the  notes,  and  yet  the  recovery  was 
limited  to  such  parts  of  the  consideration  given  by  the  indorsees  as 
in  law  would  be  a  sufficient  consideration  to  defeat  any  equities  the 
makers  might  have,  and  as  to  the  residue  the  notes  were  held  to  be 
void.  Thus,  in  Cardwell  v.  Hicks,  which  was  decided  in  New  York, 
where  a  precedent  debt  is  not  regarded  as  a  sufficient  consideration  to 
defeat  prior  equities,  it  was  held  that  a  pui'chaser  of  a  promissory  note, 
which  was  fraudulently  obtained,  who  pays  for  it  partly  in  cash  and 
partly  by  discharging  a  precedent  debt  due  to  him  from  the  person  of 
whom  he  buys,  is  a  bona  fide  holder  only  to  the  extent  of  the  money 
paid,  and  that  he  could  not  recover  of  the  maker  beyond  that  amount. 

It  was  also  insisted  that  the  plaintiff,  having  purchased  the  notes  of 
Bryce  for  a  valuable  consideration,  without  knowledge  of  the  circum- 
stances under  which  they  were  given,  acquired  by   such  purchase  a 

I  5  Butcher,  527. 
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right  to  recover  the  full  amount  due  on  them,  without  regard  to  what 
he  paid  for  them. 

It  is  conceded  that  the  owner  of  a  note  which  is  valid  in  its  incep- 
tion may  sell  it  at  any  rate  of  discount,  and  the  purchaser  may  enforce 
it  for  its  full  amount  against  the  maker.  Durant  v.  Banta.^  But  to 
make  a  note  salable  by  the  holder,  so  as  to  give  the  purchaser  a  right 
to  enforce  it  for  its  face,  the  note  must  be  perfect  and  available  in  the 
hands  of  the  seller  as  against  the  maker,  and  the  test  of  its  avail- 
ability in  his  hands  is  his  right  to  maintain  an  action  on  it  against 
prior  parties  at  the  time  of  the  transfer,  assuming  it  then  to  have  been 
due.  Powell  v.  Waters,'^  Aeby  v.  Rapelye,'  Hall  v.  Earnest,''  Nichols  v. 
Fearson ; '  Edwards  on  Bills,  352  ;  Campbell  v.  Nichols." 

The  notes  sued  on  were  fraudulent  and  void  in  the  hands  of  Far- 
rington.  He  could  not  have  enforced  them  against  the  maker.  By 
proof  that,  they  were  obtained  by  fraud,  the  burden  was  cast  on  the 
plaintiff  of  showing  a  consideration  for  some  one  of  the  subsequent 
transfers  that  will  defeat  the  maker's  equity.  What  Bryce  paid  for 
the  notes  does  not  appear.  The  probability  is  that  he  was  a  mere 
agent  to  effect  a  disposition  of  them.  In  the  absence  of  proof  that  he 
gave  value,  the  inference  is  that  he  was  a  holder  without  value  paid. 
As  the  case  stands  with  respect  to  Bryce,  he  could  not  have  recovered 
on  them  at  all.  He,  therefore,  had  no  title  which  he  could  transfer  by 
a  sale  to  the  plaintiff,  and  until  they  reached  the  plaintiff's  hands  the 
notes  continued  to  be  affected  by  the  vice  which  made  them  void  in 
the  hands  of  the  original  holder.  If  it  had  appeared  that  Bryce  paid 
full  value  for  them,  or  gave  more  than  the  plaintiff  paid,  he  would 
then  have  had  a  real  substantial  interest,  which  by  the  sale  would 
have  been  transmitted  to  the  plaintiff,  and  to  that  extent  he  might 
have  recovered.  As  it  is,  the  plaintiff  acquired  by  the  purchase  from 
Bryce  nothing  beyond  the  naked  legal  title  to  the  notes  ;  and  the  only 
validity  they  have  acquired  was  that  obtained  from  the  consideration 
paid  by  the  plaintiff  himself  on  the  transfer  to  him. 

The  notes  not  being  subjects  of  sale  when  they  were  in  Bryce's 
hands,  the  plaintiff  cannot  claim  as  a  purchaser.  He  is  merely  a  bona 
fide  holder  for  a  partial  consideration.  As  such,  he  may  recover  the 
consideration  he  paid,  and  interest,  but  not  beyond. 

Judgment  should  be  entered  for  the  plaintiff  for  the  sum  he  paid  for 
the  notes,  with  interest. 

The  Chief  Justice  and  Justices  Woodhull  and  Van  Stckel 
concurred.' 

1  3  Dutcher,  624.  '  8  Cow.  669.  3  i  Hill,  9. 

*  36  Barb.  585.  »  7  Peters,  103.  «  4  Vroom,  81. 

7  Huff  V.  Wagner,  63  Barb.  215 ;  Harger  v.  Wilson,  63  Barb.  237  ;  Todd  v.  Shel- 
bourne,  8  Hun,  510 ;  Petty  v.  Hannum,  2  Humph.  102 ;  Holeman  v.  Hobson,  8  Humph. 
127,  accord.  —Ed. 
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LAY  V.  WISSMAN. 

In  the  Supkeme  Couet,  Iowa,  June  Tekm,  1873. 

[Reported  in  36  loioa  Reports,  305.] 

Action  upon  a  promissory  note  for  $150  executed  by  defendant  to 
J.  L.  Cory  and  W.  G.  Stone,  and  by  them  indorsed  without  recourse. 
The  defendant  answered  under  oath,  denying  that  he  signed  the  note 
sued  on  ;  denying  that  plaintiff  is  a  bona  fide  holder  thereof ;  alleging 
that  the  same  was  obtained  by  fraud  without  any  consideration,  and 
that  plaintiff  paid  therefor  only  the  sum  of  $80.  Trial  by  the  court. 
Judgment  for  plaintiff.  Defendant  appeals.  The  material  facts  are 
stated  in  the  opinion. 

Clark  and  Haddock,  for  the  appellant. 

Fairall,  Boal,  and  Jackson,  for  the  appellee. 

Day,  J.  III.^  It  appears  from  the  evidence  that  the  payee  of  the 
note  procured  it  fraudulently  and  without  consideration,  and  that  the 
plaintiff  paid  $80  therefor,  without  any  knowledge  of  the  circum- 
stances attending  its  execution.  A  question  is  presented  as  to  the 
amount  plaintiff  is  entitled  to  recover ;  whether  the  amount  of  the 
note,  or  the  sum  paid  therefor  with  interest. 

It  is  an  elementary  principle  that  the  equities  existing  between  the 
maker  and  the  payee  cannot  be  set  up  against  the  indorsee  in  the  ordi- 
nary course  of  business,  for  a  valuable  consideration,  in  good  faith,  and 
before  maturity. 

There  is  some  confusion  and  uncertainty  in  the  authorities  as  to 
whether  one  who  purchases  a  note  for  less  than  its  face  can  be  con- 
sidered a  bona  fide  holder.  Bailey  v.  Smith.'''  In  this  State,  however, 
the  rule  is  settled  that  one  who  purchases  a  note  at  a  discount  may 
be  a  bona  fide  holder  and  entitled  to  recover  thereon.  Sully  v.  Gold- 
smith.^ And  this  view  has  the  support  of  both  principle  and  authority. 
Bailey  v.  Smith,  supra;  Gould  v.  Segee.*  The  amount  of  the  con- 
sideration paid  may  become  important  in  determining  whether  the 
holder  is  a  bona  fide  indorsee. 

Where  a  note  for  $300,  on  a  responsible  person,  and  nearly  due,  was 
sold  for  $5,  it  was  held  that  the  indorsee  was  not  a  holder  in  good  faith 
for  value,  and  that  he  could  not  recover  thereon,  the  note  being  with- 

1  A  portion  of  this  case  relating  to  questions  of  evidence  and  practice  lias  been 
omitted.  —  Ed. 

*  14  Ohio,  396,  and  cases  cited.  »  32  Iowa,  897.  *  5  Duer,  270. 
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out  consideration.  De  Witt  v.  Perkins.^  The  amount  of  considera- 
tion paid  becomes  an  important  element,  in  connection  with  the 
responsibility  of  the  maker,  the  rate  of  interest,  the  time  of  matur- 
ing, and  the  circumstance  of  the  transfer  in  determining  the  bona 
fides  of  the  holder.  And  if  he  is  not  a  purchaser  in  good  faith,  he 
takes  the  note  subject  to  the  equities  growing  out  of  the  note  existing 
between  the  maker  and  the  payee.  When,  however,  the  consideration 
paid,  and  the  other  circumstances  of  the  purchase,  show  that  the  in- 
dorsee is  a  bona  fide  holder,  in  the  usual  course  of  business,  there  is 
no  logical  principle  upon  which  his  recovery  from  the  maker  can  be 
reduced  below  the  amount  of  the  note. 

The  defence  that  a  note  has  been  obtained  fraudulently  or  without 
consideration  does  not  avail  against  a  bona  fide  holder.  If,  however, 
the  recovery  of  such  holder  may  be  limited  to  the  amount  paid,  it  is 
apparent  that  the  defence  does  avail,  for  without  such  defence  he 
would  recover  the  amount  evidenced  by  the  note. 

There  is  a  class  of  cases  in  which  the  holder  has  been  allowed  to 
recover  only  the  amount  advanced  upon  the'note.  But  it  is  believed 
that  they  will  nearly,  if  not  quite  all,  be  found  to  be  cases  in  which 
the  holder  is  not  a  purchaser  in  the  ordinary  course  of  business.  Thus, 
in  Allaire  v.  Hartshorne,^  the  note  was-  deposited  with  the  holder  as 
collateral  security  for  a  pre-existing  debt.  The  plaintiff  was  the  owner 
of  the  note  only  to  the  extent  of  the  debt  secured.  If  he  had  re- 
covered more,  he  would  have  held  the  surplus  in  trust  for  the  payee. 
But  the  payee  was  not  entitled  to  recover  the  note,  as  between  him  and 
the  maker  being  invalid.  Hence,  it  was  held,  and  very  properly,  that 
the  holder  could  recover  only  the  amount  of  his  debt.  The  same 
principle  is  involved  in  Williams  v.  Smith,  Youngs  v.  Lee,'  Cardwell 
V.  Hicks,*  Chicopee  Bank  v.  Chapin.^  In  Hubbard  v.  Chapin,°  a  note 
was  given  upon  an  illegal  consideration  to  one  Stone,  for  the  benefit  o£ 
Mallory.  Stone  indorsed  the  note  to  the  plaintiff,  who  paid  but  a  small 
sum  thereon,  and  agreed  to  pay  the  balance  to  Mallory.  It  was 
claimed  that,  before  paying  the  balance  to  Mallory,  he  had  knowl- 
edge of  the  illegality  of  the  consideration.  It  was  held  that,  if 
he  did  acquire  such  knowledge,  he  could  recover  of  the  maker  only 
the  sum  paid  before  he  obtained  information  of  the  failure  of  con- 
sideration. This  case  falls  under  the  same  principle  as  those  before 
cited. 

It  is  essential  to  the  utility  of  commercial  paper,  as  a  medium  of 
exchange,  that  the  parties  dealing  with  it,  so  long  as  they  act  in  good 
faith,  should  be  allowed  to  regulate  its  value  by  the  responsibility  of 

1  22  Wis.  473.  ^  1  Zab.  665.  '  18  Barb.  1&7, 

4  37  Barb.  458.  *  8  Meto.  40.  «  2  Allen,  328. 
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the  parties  bound  thereby,  and  all  the  circumstances  attending  tne 
transfer ;  and  it  would  very  much  lessen  the  usefulness  of  such  paper, 
if  the  purchaser  for  less  than  its  face,  in  the  ordinary  course  of  busi- 
ness, holds  it,  pre  fanto,  subject  to  the  defences  which  the  maker  may 
have  against  the  payee. 

We  hold  therefore  that  the  court  did  not  err  in  rendering  judg- 
ment for  the  amount  of  the  note.  This  holding  is  in  accord  with  the 
general  current  of  decision  in  this  State,  upon  the  subject  of  commer- 
cial paper.  See  Diekei-man  v.  Day,^  Loomis  &  Leroy  v.  Metcalf  & 
Puller,^  Sully  v.  Goldsmith,'  National  Bank  of  Michigan  v.  Green.* 

Affirmed.^ 


DRESSER   V.    MISSOURI    AND    IOWA    RAILWAY    CON- 
STRUCTION  COMPANY. 

In  the  Stjpeeme  CotrET,  Ukited  States,  October,  1876. 

[Reported  in  93  United  States  Reports,  92.] 

Ereoe  to  the  Circuit  Court  of  the  United  States  for  the  District  of 
Iowa. 

Submitted  on  printed  arguments  by  3fr.  James  Grant,  for  the  plain- 
tiff in  error,  and  by  Mr.  George  G.  Wright,  contra. 

Mr.  Justice  Hunt  delivered  the  opinion  of  the  court. 

This  action  is  brought  upon  three  several  promissory  notes  made  by 
the  Missouri  and  Iowa  Railway  Construction  Company,  dated  Nov.  1, 
1872,  payable  at  two,  three,  and  four  months,  to  the  order  of  William 
Irwin,  for  the  aggregate  amount  of  $10,000. 

The  defence  is  made  that  they  were  obtained  by  his  fraudulent 
representations. 

But  a  single  point  requires  discussion.  Conceding  that  the  present 
plaintiff  received  the  notes  before  maturity,  and  that  his  holding  is 
hona  fide,  the  question  is  as  to  the  amount  of  his  recovery. 

Under  the  ruling  of  the  court  he  recovered  $500.  His  contestation 
is  that  he  is  entitled  to  recover  the  face  of  the  note,  with  interest. 

After  the  evidence  was  concluded,  the  plaintiff  asked  the  court 
to  charge  the  jury  that,  if  they  believed  from  the  evidence  that  the 
plaintiff  purchased  the  notes  in  controversy  of  William  Irwin  for  a 

1  31  Iowa,  444.  2  31  Iowa,  382. 

3  82  Iowa,  897.  4  33  Iowa,  140. 

5  In  re  Gomersall,  1  Ch.  D.  187;  Jones  v.  Gordon,  2  App.  Cas.  616,  s.  c.  {semUe); 
Sfhoen  v.  Houghton,  50  Cal.  628 ;  Gould  v.  Segee,  5  Duer,  260,  accord.  —  Ed. 
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valuable  consideration,  on  the  1st  of  November,  1872,  and  paid  $500, 
part  of  the  consideration,  on  the  21st  (A  January,  1873,  before  any 
notice  of  any  fraud  in  the  contract,  he  was  entitled  to  recover  the 
whole  amount  of  the  notes  ;  and  the  court  refused  this  instruction. 
But  the  court  charged  the  jury  :  — 

"  That,  in  the  first  place,  the  jury  must  find  that  there  was  fraud  in 
tlie  inception  of  the  notes  as  alleged ;  and  that,  if  the  defendants  failed 
to  satisfy  the  jury  of  that  fact,  the  whole  defence  fails. 

"  That  if  the  fact  of  fraud  be  established,  and  the  jury  find  from 
the  evidence  that  the  plaintiff  paid  $500  upon  the  notes  without  notice 
of  the  fi'aud,  and  that  after  receiving  notice  of  the  fraud  the  plaintiff 
paid  the  balance'  due  upon  the  notes,  he  is  protected  only  pro  tanto ; 
that  is,  to  the  amount  paid  before  he  received  notice." 

It  does  not  appear  that,  upon  the  purchase  of  the  notes  in  suit,  the 
plaintiff  gave  his  note  or  other  obligation  which  might  by  its  transfer 
subject  him  to  liability.  His  agreement  seems  to  have  been  an  oral 
one  merely,  —  to  pay  the  amount  agreed  upon,  as  should  be  required  ; 
and  he  had  paid  $500,  and  no  more,  when  notice  of  the  fraud  was 
brought  home  to  him. 

The  argument  of  the  plaintiff  in  error  is  that  negotiable  paper  may 
be  sold  for  such  sum  as  the  parties  may  agree  upon,  and  that,  whether 
such  sum  is  large  or  small,  the  title  to  the  entire  paper  passes  to  the 
purchaser.  This  is  true ;  and  if  the  plaintiff  had  bought  the  notes  in 
suit  for  $500,  before  maturity  and  without  notice  of  any  defence,  and 
paid  that  sum,  or  given  his  negotiable  note  therefor,  the  authorities 
cited  show  that  the  whole  interest  in  the  notes  would  have  passed  to 
him,  and  he  could  have  recovered  the  full  amount  due  upon  them. 
Fowler  V.  Strickland,'  Park  Bank  v.  Watson,^  Bank  of  Michigan  v. 
Green.'  The  present  case  differs  from  the  cases  referred  to  in  this 
respect.  The  notes  in  question  were  purchased  upon  an  unexecuted 
contract,  upon  which  $500  only  had  been  paid  when  notice  of  the 
fraud  and  a  prohibition  to  pay  was  received  by  the  purchaser.  The 
residue  of  the  contract  on  the  part  of  the  purchaser  is  unperformed, 
and  honesty  and  fair  dealing  require  that  he  should  not  perform  it ; 
certainly,  that  he  should  not  be  permitted,  by  performing  it,  to  obtain 
from  the  defendants  money  which  thejr  ought  not  to  pay.  As  to  what 
he  pays  after  notice,  he  is  not  a  purchaser  in  good  faith.  He  then 
pays  with  knowledge  of  the  fraud,  to  which  he  becomes  a  consenting 
party.  One  who  pays  with  knowledge  of  a  fraud  is  in  no  better  posi- 
tion than  if  he  had  not  paid  at  all.  He  has  no  greater  equity,  and 
receives  no  greater  protection.     Such  is  the  rule  as  to  contracts  gene- 

1  107  Mass.  552.  «  42  N.  Y.  490.  s  33  ig^a,  140. 
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rally.  In  the  case  of  the  sale  of  real  estate  for  a  sum  payable  in 
instalments,  and  circumstances  occur  showing  the  existence  of  fraud 
or  that  it  would  be  inequitable  to  take  the  title,  the  purchaser  can 
recover  back  the  sum  paid  before  notice  of  the  fraud,  but  not  that 
paid  afterwards.  Barnard  v.  Campbell,^  Lewis  v.  Bradford,^  Juvenal 
V.  Jackson,*  Youst  v.  Martin.^ 

In  "Weaker  v.  Barden,^  the  court  use  this  language  :  "  To  entitle  a 
purchaser  to  the  protection  of  a  court  of  equity,  as  against  a  legal  title 
or  a  pi'ior  equity,  he  must  not  only  be  a  purchaser  without  notice,  but 
he  must  be  a  purchaser  for  a  valu.able  consideration ;  that  is,  for  value 
paid.  Where  a  man  purchases  an  estate,  pays  part  and  gives  bonds 
for  the  residue,  notice  of  an  equitable  incumbrance  before  payment  of 
the  money,  though  after  giving  the  bond,  is  suiEcient.  Touville  v. 
Naish,"  Story  v.  Lord  Windsor.'  Mere  security  to  pay  the  purchase 
price  is  not  a  purchase  for  a  valuable  consideration.  Hardingham  v. 
Nicholls,^  Maundrell  v.  Maundrell,^  Jackson  v.  Cadwell,"  Jewell  v. 
Palmer."  The  decisions  are  placed  upon  the  ground,  according  to 
Lord  Hardwicke,  that  if  the  money  is  not  actually  paid  the  purchaser 
is  not  hurt.     He  can  be  released  from  his  bond  in  equity." 

The  plaintiff  here  occupies  the  same  position  as  the  bona  fide  pur- 
chaser of  the  first  of  a  series  of  notes,  of  which,  after  notice  of  a  fraud, 
he  purchases  the  rest  of  the  series.  He  is  protected  so  far  as  his  good 
faith  covers  the  purchase,  and  no  farther. 

Upon  receiving  notice  of  the  fraud,  his  duty  was  to  refuse  further 
payment ;  and  the  facts  before  us  require  such  refusal  by  him.  Au- 
thorities, supra. 

Crandell  v.  Vickery  ^^  is  in  point.  Holdridge  had  obtained  the  in- 
dorsement by  Vickery  of  his  (Holdridge's)  notes  by  false  and  fraudu- 
lent representations.  These  notes  were  transferred  to  Crandell  without 
notice  or  knowledge  of  the  fraud,  he  giving  to  Holdridge  several 
checks  for.the  amount,  upon  the  understanding  that  they  were  not  to 
be  presented  for  payment,  but  when  the  money  was  wanted  he  was  to 
give  new  checks  as  needed.  Before  giving  the  new  checks,  plaintiff 
was  informed  of  the  fraud,  and  requested  not  to  make  payment  or  to 
give  his  checks.  He  did,  however,  give  his  new  checks,  according  to 
the  original  agreement,  and  brought  suit  upon  the  notes  against  Vick- 
ery, the  indorser. 

It  was  held  that  he  was  not  a  tona  fide  holder,  for  the  reason  that 
tlie  transaction  was  executory  when  he  received  notice  of  the  fraud ; 

1  53  N.  y.  73.  2  10  Watts,  82.  »  2  Harris,  529 ;  id.  430. 

«  3  S.  &  R.  423,  430.  ^  49  n.  Y.  291.  6  3  p.  -Wms.  306. 

'  2  Atk.  630.  8  3  Atk.  304.  9  10  Ves.  246,  271. 

i"  1  Cowcn,  622.  n  7  J.  C.  65.  "  45  Barb.  156. 
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that  he  had  then  parted  with  no  value;  that  the  real  obligations 
were  given  afterwards,  and  under  circumstances  that  afforded  no  pro- 
tection. 

That  case  is  stronger  for  the  holder  than  the  one  before  us,  in  the 
fact  that  checks  were  there  given  on  the  original  transaction,  which 
might  have  been  presented  or  passed  off  to  the  prejudice  of  the  maker; 
while  here  the  transaction  was  oral  throughout. 

To  the  same  purport  in  principle,  although  upon  facts  somewhat 
different,  are  the  cases  of  Garland  v.  The  Salem  Bank,^  The  Fulton 
Bank  v.  The  Phcenix  Bank,*  and  White  v.  Springfield  Bank.' 

The  cases  are  numerous  that  where  a  bona  fide  holder  takes  a  note 
misappropriated,  fraudulently  obtained,  or  without  consideration,  as 
collateral  security,  he  holds  for  the  amount  advanced  upon  it,  and  for 
that  amount  only.    Williams  v.  Smith. 

In  Allaire  v.  Hartshorne,*  the  case  was  this  :  Hartshorne  sued  Allaire 
on  a  note  of  $1,500  at  ninety  days,  made  by  Allaire.  It  was  proved 
that  the  note  had  been  misapplied  by  one  Pettis,  to  whom  it  had  been 
intrusted  ;  that  he  had  pledged  it  to  the  plaintiff  as  security  for  $750 
borrowed  of  him  on  Hegeman's  check,  and  also  as  security  for  a  $400 
acceptance  of  another  party  then  given  up  to  Pettis. 

On  the  trial,  the  court  charged  the  jury  that,  if  any  consideration 
was  given  by  the  plaintiff  for  the  note,  "they  should  not  limit  their 
verdict  to  the  amount  so  given,  but  should  find  the  whole  amount  due 
on  the  face  of  the  note."  The  case  was  carried  to  the  Court  of  Errors 
and  Appeals  of  the  State  of  New  Jersey,  upon  an  exception  to  this 
charge.  The  court  reversed  the  judgment,  holding  that,  although 
a  hona  fide  holder,  Hartshorn  could  recover  only  the  amount  of  his 
advances. 

The  case  before  us  is  governed  by  the  rule  that  the  portion  of  an 
unperformed  contract  which  is  completed  after  notice  of  a  fraud  is  not 
within  the  principle  which  protects  a  hona  fide  purchaser. 

No  respectable  authority  has  been  cited  to  us  sustaining  a  contrary 
position,  nor  have  we  been  able  to  find  any.  The  judgment  below  is 
based  upon  authority,  and  upon  the  soundest  principles  of  honesty 
and  fair  dealing.     It  has  our  concurrence,  and  is  aifirmed.^ 

1  9  Mass.  408.  ^  1  Hall,  562. 

s  3  Sandf.  (S.  C.)  227.  ''  1  Zab.  663. 

5  Hubbard  v.  Chapin,  2  All.  328 ;  Youngs  u.  Lee,  12  N.  Y.  551 ;  De  Mott  ti .  Starkey , 
3  Barb.  Ch.  406 ;  Crandall  v.  Vickery,  45  Barb.  156 ;  Stevens  v.  Corn  Exch.  Bank, 
3  Hun,  147,  accord. 

See  to  the  same  effect  Jones  v.  Stanley,  2  Eq.  Abr.  685,  pi.  9 ;  Tourville  v.  Naish, 
3  P.  Wms.  307 ;  Harrison  v.  Southcote,  1  Atk.  538 ;  Story  v.  Windsor,  2  Atk.  630 ; 
Hardingliam  v.  Nichols,  3  Atk.  304 ;  Maundrell  v.  Maundrell,  10  Ves.  246,  271 ;  Molony 
V.  Kernan,  2  Dr.  &  W.  31 ;  Wormsley  v.  "Wormsley,  8  "Wheat.  449 ;  Wood  v.  Mann,  1 
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Sumn.  506  ;  Dufphey  v.  Frenaye,  5  St.  &  Port.  215 ;  Duncan  v.  Johnson,  13  Ark. 
190;  Brown  v.  Welch,  18  111.  343;  Keys  v.  Test,  33  111.  316;  Simms  v.  Richardson, 
2  Litt.  274;  Palmer  v.  Williams,  24  Mich.  328;  Losey  v.  Simpson,  3  Stockt.  246; 
Frost  V.  Beckman,  1  Johns.  Ch.  288 ;  Jewett  v.  Palmer,  7  Johns.  Ch.  65 ;  Farmers' 
Co.  V.  Maltby,  8  Paige,  361 ;  Harris  u.  Norton,  16  Barb.  264 ;  Genet  v.  Davenport, 
66  Barb.  412  ;  Snelgrove  v.  Snelgrove,  4  Dess.  274,  287 ;  Youst  v.  Martin,  3  S.  &  K. 
423;  Union  Co.  v.  Young,  1  Whart.  410;  Juvenal  v.  Jackson,  14  Pa.  519;  Beck  v. 
Uhrich,  13  Pa.  639  ;  Pillow  v.  Shannon,  3  Yerg.  508  ;  Doswell  v.  Buchanan,  3  Leigh, 
865 ;  Everts  v.  Agnes,  4  Wis.  343,  where  the  subject  of  the  transfer  was  property 
other  than  negotiable  paper. 

Couf.  Bancroft  v.  McKnight,  11  Rich.  663.  — Ed. 
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SECTION    lY.— Continued. 

Purchase  for  Value  without  Notice  —  (continued). 
(c)  Notice. 

MORE  V.  MANNING. 

Ik  the  Common  Pleas,  Michaelmas  Teem,  1718. 
[Reported  in  Comyns,  311.] 

This  was  an  action  of  assumpsit  upon  a  promissory  note  given  by 
Manning  to  Statham  and  order ;  Statham  assigns  it  to  Witherhead, 
and  Witherhead  to  the  plaintiff ;  and  upon  a  demurrer  to  the  declarar 
tion  an  exception  was  taken,  because  the  assignment  was  made  to 
Witherhead,  without  saying  to  him  and  order,  and  then  he  cannot  as- 
sign it  over,  for  by  this  means  Statham,  who  had  assigned  it  to  Withei'- 
head  without  subjecting  himself  to  his  order,  will  be  made  liable  to  be 
sued  by  any  subsequent  indorsee.  And  to  this  the  Chief  Justice  at 
first  inclined,  but  afterwards  it  was  resolved  by  the  whole  court  that 
it  was  good. 

For  if  the  original  bill  was  assignable  (as  it  will  be,  if  it  be  payable 
to  one  and  his  order),  then  he,  to  whomsoever  it  is  assigned,  has  all  the 
interest  in  the  bill,  and  may  assign  it  as  he  pleases,  for  the  assignment 
to  Witherhead  is  an  absolute  assignment  to  him,  which  comprehends 
his  assigns,  and  therefore  nothing  is  done  when  the  bill  is  assigned  but 
indorsing  the  name  of  the  indorser,  upon  which  the  indorsee  may 
write  what  he  will,  and  at  a  trial,  when  a  bill  is  given  in  evidence,  the 
party  may  fill  up  the  blank  as  he  pleases.^ 

1  Acheson  v.  Fountain,  1  Stra.  557,  accord. 
See  Dehers  v.  Harriot,  1  Show.  163.  —  Ed. 
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EDIE  AKD  LAIRD  v.  Thb  EAST  INDIA  COMPANY. 

In  the  King's  Bench,  Trinity  Teem,  1761. 

[Reported  in  1  William  Blackstone,  295.^  ] 

Action  on  two  bills  of  exchange  of  £2,000  each,  drawn  by  R.  Clive 
on  the  East  India  Company,  at  three  hundred  and  sixty-five  days  after 
date,  payable  to  R.  Campbell  or  order.  Campbell  indorsed  one  to 
Ogleby  or  order,  the  other  to  Ogleby,  without  adding  the  words  "  or 
order."  But,  at  the  trial,  the  words  "  or  order  "  appeared  upon  the  in- 
dorsement in  another  handwriting.  The  East  India  Company  accepted 
both  bills.  Ogleby  then  indorsed  them  to  the  plaintiffs,  and  soon  after 
became  insolvent.  The  Company  then  refused  payment.  The  jury 
found  a  verdict  for  the  j)laintiffs  on  the  first  bill,  but  for  the  defend- 
ants on  the  second ;  apprehending  that  by  the  usage  of  merchants  it 
was  not  assignable,  without  the  words  "  or  order  "  in  Campbell  the 
payee's  indorsement. 

Morton  moved  for  a  new  trial.  1st,  Because  the  bill,  being  once 
negotiable,  could  not  lose  its  negotiability  by  Campbell's  writing  on  it 
some  words,  and  omitting  others.  Moore  v.  Manning.  Words  "  or 
order  "  being  omitted  in  an  indorsement,  still  the  bill  is  payable  to 
order,  if  so  in  the  original  draft.  Acheson  v.  Fountain,^  Evans  v. 
Cramlington.  2d,  On  the  footing  of  surprise ;  the  plaintiff  not  being 
prepared  to  give  evidence  of  the  custom  of  merchants,  and  the  evi- 
dence given  by  defendants  being  not  of  facts,  but  merely  of  opinion. 
Yates,  S.  S. 

Norton  and  Wedderhurn  showed  cause.  1st,  That  custom  is  the 
foundation  of  all  bills  of  exchange  ;  and  the  custom  of  merchants  is 
matter  of  law,  not  of  fact :  so  is  properly  evidenced  by  opinion.  A 
payee  or  indorsee,  when  the  draught  or  indorsement  is  general,  is  ab- 
solute owner  of  the  bill ;  he  is  the  purchaser  of  it :  value  received  is 
implied.  He  may  destroy  its  negotiability.  If  he  indorses  it  with 
negative  words,  as,  "  to  J.  N.,  and  nobody  els%"  will  any  man  seriously 
contend  that  it  is  payable  to  any  one  else?  Will  any  man  take  it? 
And  if  putting  negative  words  on  it  would  have  destroyed  its  nego- 
tiability, then  omitting  the  words  "  or  order "  amounts  to  the  same 
thing.  It  is  an  implied  negative.  Campbell  might  have  indorsed  it 
in  blank  (i.  e.  by  only  writing  his  own  name),  and  then  I  agree  that 
any  one  might  have  overwrote  what  he  pleased  uj)on  it.    The  pre- 

1  2  Burr.  1216,  s.  c  — Ed.  "  1  Str.  557. 
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sumption  in  such  case  is  that  he  meant  to  make  it  of  the  greatest 
possible  use  to  his  indorsee.  But,  having  once  put  the  terms  of  in- 
dorsement upon  it,  this  destroys  the  other  presumption.  All  subse- 
quent indorsees  take  it  under  the  new  terms  imposed  upon  it.  It  is  now 
a  naked  authority  to  Ogleby  to  receive  the  money.  Such  a  special 
indorsement  does  not  import  value  received,  for  Ogleby  might  only  be 
agent  or  factor  for  the  indorser.  Moore  v.  Manning  is  hardly  law. 
It  is  contrary  to  the  reason  which  arises  from  the  case  itself.  For  the 
reason  of  such  special  indorsement  in  that  case  seems  to  have  been 
that  the  indorser  was  a  creditor  to  the  special  indorsee.  Had  there- 
fore the  bill  been  protested  for  non-payment,  the  indorsee  had  effects 
of  the  indorser's  in  his  hands  sufficient  to  indemnify  himself.  But,  upon 
a  general  indorsement,  the  indorser  might  have  been  called  upon,  at  a 
distance  of  time,  by  any  subsequent  indorsee,  which  might  have  been 
very  inconvenient.  2d,  The  footing  of  surprise,  if  true,  is  no  ground 
for  new  trial.  If  this  be  allowed,  new  trials  would  be  always  moved 
for,  whenever  the  losing  party  thinks  he  can  mend  his  evidence. 

Morton,  in  reply,  insisted  that  the  supposition  of  law  is  equally 
strong,  that  a  special  indorsee  is  a  purchaser,  as  well  as  a  general  one. 
For  he  might  have  resorted  to  Campbell  as  well  as  to  Ogleby. 

LoED  Mansfield,  C.  J.  There  can  be  no  dispute  where  the  in- 
dorsement is  in  blank.  There  you  may  write  over  it  whatever  you 
please.  And  it  has  been  permitted  to  be  done  even  in  court.  But  for 
this  there  is  no  occasion.  Every  thing  shall  be  intended  upon  such  a 
blank  indorsement.  The  point  relied  on  at  the  trial  for  defendants  was 
that  where  a  special  indorsement  was  made  to  A.  B.,  and  the  indorser 
omitted  the  words  "  or  order,"  this  was  equivalent  to  the  most  re- 
strictive indorsement.  Many  witnesses  were  examined  by  defendants 
to  prove  this  usage  ;  but  it  did  not  appear  that  in  any  one  fact  the 
indorsee  of  such  special  indorsement  ever  lost  the  money  by  such 
omission.     The  evidence  was  only  matter  of  opinion. 

I  told  the  jury  that  upon  the  general  law  (laying  usage  out  of  the 
case)  the  indorsement  carried  the  property  to  Ogleby,  and  that  the 
negotiability  was  a  consequence  of  the  transfer. 

But  if  they  found  an  established  usage  among  merchants,  that  where 
the  words  "  or  order  "  were  omitted  the  bill  was  only  negotiable  on  the 
credit  of  the  indorsee,  they  should  find  for  the  defendants.  If  other- 
wise, or  they  were  doubtful,  then  either  for  the  plaintiffs,  or  make  a 
case  of  it.  They  found  for  the  defendant  on  the  bill  in  question ;  for 
the  plaintiff  on  the  other,  concerning  which  there  was  no  dispute. 

Now,  upon  the  best  consideration  I  have  been  able  to  give  this  mat- 
ter I  am  very  clear  of  opinion  that  at  the  trial  I  ought  not  to  have 
admitted  the  evidence  of  usage.    But  the  point  of  law  is  here  settled ; 
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and,  when  once  solemnly  settled,  no  particular  usage  shall  be  admitted 
to  weigh  against  it :  this  would  send  every  thing  to  sea  again.  It  is 
settled  by  two  judgments  in  Westminster  Hall,  both  of  them  agreeable 
to  law  and  to  convenience.  The  two  cases  I  go  upon  are  Moore  v. 
Manning  in  Comyns  and  Acheson  v.  Fountain  in  Strange.  These 
cases  go  upon  a  general  proposition  in  law,  that  an  indorsement  to  A. 
implies  "  or  order,"  and  is  negotiable. 

The  main  foundation  is  to  consider  what  the  bill  was  in  its  origin. 
The  present  bill,  in  its  original  creation,  was  not  a  bare  authority,  but  a 
negotiable  draught.  There  are  no  restrictive  words  in  it.  And  what- 
ever carries  the  property  carries  the  power  to  assign  it. 

It  were  absurd  if  the  merchants'  opinion  should  prevail,  that  this 
is  now  converted  into  a  personal  authority.  If  it  be  such,  that  the 
indorsee  dies,  it  could  not  go  to  his  executors  and  administrators, 
in  whom  most  clearly  the  property  of  the  bill  does  vest. 

Upon  this  ground,  that  the  point  is  settled  both  by  King's  Bench  and 
Common  Pleas,  and  well  settled,  I  think  there  should  be  a  new  trial. 
Otherwise,  also,  I  should  be  of  the  same  opinion.  Certainly,  the  sug- 
gestion of  s«rprise  is  not  in  all  cases  a  reason  for  a  new  trial ;  but  in 
particular  cases,  such  as  the  present,  it  may  be.  The  question  of  costs 
is  very  peculiar.  There  is  a  verdict  in  part  for  the  plaintiff,  which 
already  carries  costs  for  him.  But,  for  form's  sake,  we  must  set  aside 
the  whole  verdict,  which  is  usually  done  on  payment  of  costs.  But 
this  would  be  giving  defendants  costs,  which  they  could  not  otherwise 
have,  merely  because  they  have  obtained  an  improper  verdict.  There- 
fore, I  think  that  under  these  particular  circumstances  the  verdict 
should  be  set  aside  without  costs. 

Denison,  J.  I  am  of  the  same  opinion.  If  the  words  "  to  A.  B. 
only"  were  inserted,  I  should  think  it  would  not  be  restrictive:  at 
least,  it  should  be  left  to  a  jury.  In  Rawlinson  v.  Stone,  an  inland 
bill  of  exchange  was  drawn  payable  to  A.  or  order,  who  indorsed  it  to 
B.  without  adding  any  thing  more.  The  question  was  whether  there 
was  such  an  interest  in  the  executor  of  the  assignee  as  that  he  might 
assign  it.  The  court  held,  upon  inquiry  from  merchants,  that  it  might 
be  indorsed  thus  :  "  C,  executor  or  administrator  of  B."  When  a  man 
says,  "  pay  to  A.,"  the  law  says  it  is  "  to  A.  or  order."  He  then  says, 
I  intend  it  should  not  be  so.  What  signifies  what  you  intend  ?  The 
law  intends  otherwise.     Same  opinion  as  to  costs. 

Foster,  J.  I  am  of  the  same  opinion.  This  is  now  the  settled  law, 
and  ought  not  to  have  been  left  to  a  jury.  People  talk  of  the  custom 
of  merchants.  This  word  "  custom  "  is  apt  to  mislead  our  ideas.  The 
custom  of  merchants,  so  far  as  the  law  regards  it,  is  the  custom  of 
England;   and  therefore  Lord  Coke  calls  it,  very  properly,  the  law- 
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merchant.    "We  should  not  confound  general  customs  with  special  local 
customs.     I  think  there  should  be  no  costs. 

WiLMOT,  J.  There  are  two  questions.  Whether  the  law  is  fully 
settled,  and  upon  what  principles  ?  It  is  certainly  now  settled,  and  upon 
these  principles.  The  original  contract  between  the  drawer  and  payee 
is  to  pay  to  the  payee  and  his  assigns,  and  the  assigns  of  such  assigns, 
in  infinitum.  There  is  the  same  privity  between  the  drawer  and  the 
last  assignee  as  the  first.  The  first  assigns  over  that  chose  in  action, 
which,  in  its  nature  and  by  the  express  permission  of  law,  is  assignable, 
with  the  same  privileges  and  advantages  that  it  had  when  he  received 
it.  It  might  be  a  considerable  question  whether  a  man  can  limit  and 
modify  the  property  or  not,  even  by  express  words  of  restriction,  so  as 
to  check  its  currency.  By  giving  a  bare  authority,  he  may  do  it ;  as, 
"  Pay  to  A.  for  my  use."  But,  if  he  indorses  it  generally,  I  should 
have  a  great  doubt,  supposing  it  purchased  by  a  subsequent  indorsee 
for  a  valuable  consideration.  In  the  present  case,  I  think  assigning  it 
to  A.  carries  the  property  with  all  its  qualities.  It  implies  a  consider- 
ation to  have  been  given.  I  have  a  note  of  Acheson  v.  Fountain.  Mr. 
Wearg  then  cited  a  case  so  determined  in  Common  Pleas,  probably  that 
of  Moore  v.  Manning.  Another  case  shows  the  liberality  with  which 
indorsements  have  been  construed.     Fisher  v.  Pomfret. 

The  question  was  whether  indorsement  to  the  order  of  A.  will 
enable  A.  to  maintain  an  action.  Determined,  that  it  will.  If  so,  a 
fortiori,  an  indorsement  to  A.  will  enable  him  to  indorse  it.  Custom 
of  merchants  is  the  general  universal  law.  Facts  must  be  reitera- 
ted to  make  such  a  custom.  The  opinion  of  merchants  is  nothing. 
Special  custom  of  merchants  has  been  controlled  in  a  case  where 
an  indorser  had  divided  a  note  and  indorsed  it  to  several  persons. 
Hawkins  v.  Cardy. 

Held,  that  the  indorser  cannot  vary  the  original  contract,  and  split 
one  note  into  twenty.  Determined  to  be  a  void  custom,  though  al- 
lowed to  be  the  custom  of  merchants.     Same  opinion  as  to  costs. 

New  trial  was  granted  without  payment  of  costs} 

1  Cunliffe  v.  Whitehead,  3  B.  N.  C.  828,  830 ;  Brown  v.  De  Winton,  6  C.  B.  336, 
8C2 ;  Holmes  v.  Hooper,  1  Bay,  160 ;  Hodges  v.  Adams,  19  Vt.  74,  accord.  —  Ed. 
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ANCHER  AND  Othbes  v.  THE  GOVERNOR  &  CO.  OP  THE 
BANK  OF  ENGLAND. 

In  the  King's  Bench,  Mat  10,  1781. 

[Reported  in  2  Douglas,  637.] 

One  Captain  DaM,  a  Dane,  and  resident  in  Denmark,  being  indebted 
to  the  house  of  Glaus  Heide  &  Co.,  in  London,  applied  to  one  Mcestue 
to  procure  him  a  bill,  in  order  to  discharge  the  debt.  Moestue  accord- 
ingly obtained  a  bill  from  the  plaintiffs  at  Christiana  on  Claus  Heide 
&  Co.,  with  whom  they  had  a  correspondence,  which  bill  was  as  fol- 
lows :  — 

"  Christiana,  Jan.  17,  1778. 

"  Two  months  after  sight,  please  to  pay  this,  our  sola  bill  of  ex- 
change, to  Mr.  Jens  Moestue,  or  order,  one  hundred  and  twenty 
pounds  sterling,  value  in  account,  and  place  it  to  account,  as  per  ad- 
vice from  Karen  — widow  of  Christian  Ancher — &  Sons. 

"  To  Messes.  Claus  Heide  &  Co.,  oe  London." 

On  this  bill  was  written  by  Moestue  an  indorsement,  in  the  Danish 
language,  of  this  imjjort :  — 

"The  within  must  be  credited  to  Captain  Morten  Larsen  Dahl,  value 
m  account. 

"Cheistiana,  Jan.  17,  1778.  Jens  Mcestue." 

And  it  was  remitted  to  Claus  Heide  &  Co.  in  the  following  letter :  — 

"  Agreeable  to  the  desire  of  Captain  Morten  Larsen  Dahl,  of  Aren- 
dall,  I  have  enclosed,  for  his  account,  sent  you  Karen  Ancher  &  Sons' 
bill,  on  yourselves,  for  £120,  which  you  will,  on  receipt,  be  pleased  to 
credit  his  account  with,  and  advise  him  of  the  same." 

The  bill  was  received  by  Claus  Heide  &  Co.,  and  accepted ;  and 
they  gave  notice  to  the  plaintiffs  and  to  Dahl  that  they  had  received 
it,  and  placed  it  to  his  account.  Af tei-wards,  a  forged  indorsement,  in 
English,  was  written  upon  it  as  follows :  — 

"  For  me,  to  pay  Mr.  Detleff  D.  Muller,  or  order.    Moeten  L.  Dahl." 

Muller,  who  was  a  clerk  in  the  house  of  the  acceptors,  carried  the 
bill,  thus  indorsed,  but  which  never  had  been  in  the  hands  of  Dahl,  to 
the  bank,  and  indorsed  it  with  his  own  name,  upon  which  it  was  dis- 
counted, in  the  ordinary  course  of  business.  When  the  day  of  pay- 
ment came,  the  acceptors  having  become  insolvent,  and  Muller  having 
absconded,  the  bill  was  protested ;  and  one  Fulgberg,  as  a  friend  or 
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agent  for  the  plaintiffs,  came  to  the  bank,  and  paid  it  for  their  honor 
as  the  drawers ;  but,  the  forgery  having  been  discovered,  this  action 
for  money  had  and  received  was  brought  against  the  bank,  on  the 
ground  that  the  bill  was  not  negotiable  on  account  of  the  special  in- 
dorsement, and  that  it  had  therefore  been  discounted  by  the  bank,  in 
their  own  wrong,  and  the  money  paid  by  Pulgberg,  to  take  it  up,  paid 
by  mistake. 

The  cause  was  tried  at  Guildhall,  before  Lord  Mansfield,  at  the  sit- 
tings after  last  term,  when  his  lordship  difected  a  nonsuit ;  and  it  now 
came  on  in  court,  on  a  motion  for  setting  aside  the  nonsuit,  and  grant- 
ing a  new  trial. 

The  Attorney- General,  for  the  defendants.  The  bank  is  perfectly 
mnocent  of  any  fraud.  The  bill  was  in  their  hands  for  a  valuable 
consideration.  The  drawers,  by  bringing  this  action,  adopt  the  pay- 
ment by  Fulgberg,  and  make  him  their  agent ;  and,  when  a  drawer 
pays  a  bill,  it  becomes  a  matter  of  account  between  him  and  the  ac- 
ceptor, and  all  the  indorsers  are  discharged.  This  bill  was  originally 
drawn  payable  to  order;  but  the  particular  indorsement,  it  is  said, 
made  it  not  negotiable.  There  can  be  no  doubt,  however,  but  that  Dahl 
might  still  have  indorsed  and  negotiated  it.  It  is  true,  as  his  name  is 
forged,  he  never  can  be  called  Upon  as  an  indorser  ;  but  his  debt  is  dis- 
charged by  the  credit  given  him  by  Claus  Heide  &  Co. 

Dunning  and  Davenport,  for  the  plaintiffs.  The  bill  was  taken  up 
by  the  plaintiffs'  agent,  without  authority;  but  it  was  bona  fide,  and 
for  the  best,  and  therefore  they  have  done  right  to  indemnify  him. 
The  parties  are  all  innocent ;  but  the  bank  have  been  negligent,  and 
the  mistake  in  paying  them  ought  to  be  rectified.  The  Attorney- 
General's  rule,  as  to  the  discharge  of  indorsers,  by  the  payment  by  the 
drawer,  applies  only  where  the  drawer  has  paid  with  a  full  knowledge 
of  the  circumstances.  If  the  bank,  in  this  case,  could  not  have  sued 
the  drawers,  they  cannot  retain  the  money,  which  brings  it  to  the 
question  whether  a  bill  that  has  once  been  negotiable  must  always 
continue  so,  and  cannot  have  that  quality  restrained  by  a  particular 
indorsement,  as,  "  Pay  to  A  B,  and  no  one  else,"  or  the  like.  The 
constant  practice  with  regard  to  remittances  of  rents  from  the  country 
shows  that  negotiability  may  be  restrained  in  that  manner.  Those 
remittances  are  made  by  bills  payable  to  order,  but  are  generally  in- 
dorsed by  the  payee  to  his  banker,  without  saying  "  or  order,"  for  the 
express  purpose  of  stopping  their  negotiability.  If  a  bill  gets  to  the 
drawee,  its  negotiability  ceases.  This  had  been  in  the  hands  of  the 
drawees.  Notice  was  given  by  them  to  the  plaintiffs  that  they  had 
received  it,  and  to  Dahl  that  they  had  applied  it  to  the  discharge  of 
his  debt. 
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Lord  Mansfield.  The  ground  of  the  nonsuit  was  that  the  purpose 
for  which  the  bill  was  drawn  was  answered,  it  having  been  applied  to 
the  credit  of  Dahl,  and  he  having  acquiesced.  It  therefore  occurred 
to  me  that  the  drawers  had  received  no  injury,  and  had  no  interest. 
But  (which  was  not  attended  to  at  the  trial)  there  has  been  a  second 
payment  for  the  honor  of  the  plaintiffs ;  and  it  is  contended  that  a 
consideration  has  arisen  on  that  second  payment.  Where  there  is 
equal  equity,  possession  must  prevail ;  and  the  equity  is  equal  between 
persons  who  have  been  equally  innocent  and  equally  diligent.  The 
question,  therefore,  is  whether  the  bank  has  been  equally  diligent.  A 
bill,  though  once  negotiable,  is  certainly  capable  of  being  restrained. 
I  remember  this  being  determined  upon  argument.  A  blank  indorse- 
ment makes  the  bill  payable  to  bearer ;  tout,  by  a  special  indorsement, 
the  holder  may  stop  the  negotiability.  Moestue  did  so  here.  It  does 
not  seem  to  me  that,  after  the  special  indorsement  by  McEstue,  Dahl 
himself  could  have  indorsed  it  over.  Mcestue  did  not  mean  to  make 
himself  answerable  as  an  indorser,  or  to  enable  Dahl  to  raise  money  on 
the  bill.  .  The  bank  could  not  have  maintained  an  action  on  the  bill 
against  the  plaintiffs.  It  was  their  negligence  not  to  read  the  special 
indorsement. 

WiXLES,  J.  I  am  of  the  same  opinion.  The  question  is  whether 
the  negotiability  is  not  restrained  by  the  indorsement ;  and  I  think  it 
is.  The  bank  either  did  read  or  ought  to  have  read  the  indorsement. 
The  only  doubt  is,  what  should  be  the  effect  of  the  bill's  having  been 
taken  up  by  a  third  person ;  but  I  think  he  must  be  taken  to  be  the 
agent  of  the  plaintiffs. 

AsHUEST,  J.  I  am  of  the  same  opinion.  The  question  is,  did  the 
bank  use  due  diligence.  If  they  had  attended  to  the  indorsement, 
they  would  not  have  discounted  the  bill.  I  think  Dahl  himself  could 
not  have  indorsed  it.  It  was  never  the  intention  that  Claus  Heide  & 
Co.  should  pay  money  to  Dahl,  but  only  that  the  amount  should  be 
set  off  in  his  account.  If  the  bank  have  taken  a  bill  not  negotiable,  it 
is  their  own  fault,  and  they  are  not  entitled  to  retain  the  money  which 
has  been  paid  them  by  mistake. 

BuLLEE,  J.  I  have  the  misfortune  to  differ  from  the  rest  of  the 
court.  As  to  the  forgery,  it  was  decided  in  the  case  of  Price  v.  Neale, 
in  this  coui-t,  that,  if  a  forged  bill  has  been  taken  up,  the  money  shall 
not  be  recovered  back  from  an  innocent  indorsee.  Therefore,  as  against 
such  an  indorsee,  the  forgery  is  not  material.  As  to  the  indorsement 
by  Moestue,  it  amounts  to  an  indorsement  to  Dahl,  and  makes  him  the 
proprietor ;  and,  the  bill  being  originally  negotiable,  it  seems  to  me  to 
have  continued  so.  What  is  called  a  restrained  indorsement,  viz.  that 
the  bill  was  to  be  credited  to  Dahl,  appears  to  amount  to  the  same 
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thing  as  "  Pay  to  Dahl."  The  words  "  or  order  "  are  omitted  ;  but  it 
has  been  determined  that  such  omission  does  not  stop  the  negotiability 
of  a  bill.  The  circumstance  that  there  was  an  account  between  Dahl 
and  the  drawees  cannot  affect  third  persons  who  knew  nothing  of  that 
account.  But,  if  the  bill  was  only  meant  to  pay  the  drawees,  why  was 
it  not  cancelled  by  them  when  they  received  it  ?  Why  did  they  ac- 
cept it  ?  Did  not  that  hold  out  negotiability  to  the  rest  of  the  world? 
This  is  an  answer  to  any  supposed  negligence  in  the  defendants.  Be- 
sides, if  the  bill  was  not  meant  to  be  negotiable,  why  did  the  plaintiffs 
take  it  up  ?  That  was  done  by  another  person,  as  it  is  said,  for  their 
honor ;  but  they  have,  by  bringing  the  action,  adopted  his  act. 

Lord  MANSPiBLn.  The  whole  turns  on  the  question  whether  the 
bill  continued  negotiable.  As  the  case  stands  at  present,  let  the  non- 
suit be  set  aside  ;  but  we  will  consider  of  it  farther,  and  if  we  alter  our 
opinions  we  will  mention  it. 

The  case  was  never  mentioned  any  farther. 

The  rule  made  absolute} 


SIR  JOHN  LAWSON  xm>  Others  v.  WESTON  and  Others. 
At  Nisi  Prius,  coram  Lord  Kenton,  C.  J.,  July  16,  1801. 

[Reported  in  4  Espinasse,  56.] 

This  was  an  action  brought  to  recover  the  amount  of  a  country  bill 
of  exchange  for  £500,  drawn  by  one  Vazie  in  favor  of  Stokoe,  at  fifty 
days,  on  the  defendants,  who  were  the  partners  of  the  Southwark 
Bank,  and  accepted  by  them. 

The  plaintiffs  were  the  members  of  the  Richmond  Bank,  in  York- 
shire, where  they  resided.  They  had  discounted  the  bill  in  the  usual 
course  of  their  business,  at  Richmond,  for  a  person  who  brought  it  to 
their  shop,  but  who  was  unknown  to  them ;  but  the  bill  had  been 
drawn  in  their  neighborhood,  at  Newcastle,  and  they  were  perfectly 
acquainted  with  all  the  handswriting  of  the  several  parties  to  it. 

The  bill  had  been  regularly  indorsed  by  Stokoe  to  a  person  of  the 
name  of  Shears,  who  had  also  put  his  name  to  it.  Shears  lost  it,  or 
it  was  stolen  from  him ;  but  it  was  proved  that  he  had  advertised 
it  immediately  on  its  being  lost. 

The  names  of  Stokoe  and  Shears  were  on  the  back  of  the  bill ;  and, 
on  its  being  discounted,  the  person  who  discounted  was  desired  to  put 

1  The  cause  was  again  tried  at  the  ensuing  sittings,  before  Lord  Mansfield,  when 
the  jury,  by  his  lordship's  directions,  found  a  verdict  for  the  plaintiffs. 
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his  name  on  it :  he  put  the  name  of  John  Warren  on  it ;  and  no  further 
inquiry  was  made  by  the  plaintiffs,  who  paid  him  the  amount,  deduct- 
ing the  discount. 

The  defendants  were  indemnified  by  Shears. 

The  Attorney- General  stated  the  grounds  upon  which  the  payment 
of  the  bill  was  resisted.  That  he  was  in  possession  of  evidence  to 
show  that  the  bill  was  the  property  of  Shears,  by  whom  it  had  been 
lost;  that  Shears  had  advertised  it,  and  so  given  notice  to  have  it 
stopped  in  payment ;  that,  though  a  person  might  pay  a  bill  to  which 
he  was  a  party  to  one  who  had  come  dishonestly  by  it,  by  reason  of 
the  personal  liability  attached  to  his  name  on  the  bill,  a  banker  or 
any  other  should  not  discount  a  bill  for  a  person  unknown  without 
using  diligence  to  inquire  into  the  circumstances  as  well  respecting  the 
bill  as  of  the  person  who  offered  to  discount  it ;  that  it  was  the  usual 
course  of  the  banking  trade,  which  he  was  prepared  with  evidence  to 
show,  that,  where  a  bill  of  the  amount  of  the  present  was  offered  for 
discount,  never  to  do  it  without  making  such  inquiries ;  and  that  he 
would  call  several  bankers  to  prove  to  that  effect. 

LoED  Kexyon.  I  think  the  point  in  this  case  has  been  settled  by 
the  case  of  Miller  v.  Race  in  Burrow.  If  there  was  any  fraud  in  the 
transaction,  or  if  a  bona  fide  consideration  had  not  been  paid  for 
the  bill  by  the  plaintiffs,  to  be  sure  they  could  not  recover;  but  to 
adopt  the  principle  of  the  defence  to  the  full  extent  stated  would 
be  at  once  to  paralyze  the  circulation  of  all  the  paper  in  the  country, 
and  with  it  all  its  commerce.  The  circumstance  of  the  bill  having 
been  lost  miglit  have  been  material,  if  they  could  bring  knowledge  of 
that  fact  home  to  the  plaintiffs.  The  plaintiffs  might  or  might  not 
have  seen  the  advertisement;  and  it  would  be  going  great  length  to 
say  that  a  banker  was  bound  to  make  inquiry  concerning  every  bill 
brought  to  him  to  discount :  it  would  apply  as  well  to  a  bill  for  £10  as 
for  £10,000. 

With  respect  to  the  evidence  offered  of  the  usage  of  other  banking 
houses,  I  cannot  admit  it :  it  depends  on  their  mode  of  doing  their 
business,  or  on  their  funds.  This  could  not  affect  others  who  acted 
on  different  principles,  but  with  equal  integrity.  That  which  had 
been  called  the  usage  of  trade  depended  on  the  different  degree  of 
confidence  which  different  men  possessed,  and  not  on  any  settled  or 
regular  rules. 

The  magnitude  of  the  bill  has  been  pressed  as  a  ground  of  suspicion 
by  the  defendant's  counsel.  I  do  not  feel  it  of  such  importance.  A 
person  going  to  the  country,  and  having  occasion  to  bring  a  sum  of 
money,  might  prefer  bringing  it  in  that  way  rather  than  in  money.  I 
therefore  see  no  misconduct  imputable  to  the  plaintiffs ;  but  I  think 
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they  are  bound,  under  the  circumstances  of  the  case,  to  prove  the 
value  actually  paid  for  it. 

The  plaintiffs  proved  the   consideration  paid  for  it,  and  had  a 
verdict.* 


CHALMERS  and  Othees  v.  LANIOK 
At  Nisi  Peius,  coeam  Loed  ELLENBOEOtrGH,  C.  J.,  June  24,  1808. 

{Repm-led  in  1  Campbell,  383.] 

Action  by  the  indorsees  of  a  bill  of  exchange  against  the  acceptor. 

One  of  the  grounds  of  defence  was  that  the  bill  had  been  accepted 
for  a  debt  contracted  in  a  smuggling  transnction ;  and  that,  although 
it  had  been  indorsed  for  value  before  it  became  due  to  a  honafide 
holder,  yet  that  it  had  been  indorsed  by  him  to  the  present  plaintiffs 
after  it  was  due.  The  counsel  for  the  defendant  allowed  that  the  first 
indorsee  might  have  sued  upon  it,  Newby  v.  Smith  ;  ^  but  contended 
that  it  came  disgraced  to  the  plaintiffs ;  that  they  took  it  subject  to 
all  the  deficiencies  under  which  it  had  at  any  time  labored ;  and  that 
it  was  now  competent  to  the  defendant  to  give  the  original  considera- 
tion in  evidence,  in  the  same  manner  as  if  the  action  had  been  brought 
by  the  payee.     But 

Loed  Ellenboeough  held  that,  if  the  plaintiffs  received  the  bill 
from  a  person  who  might  himself  have  maintained  an  action  upon  it, 
the  circumstance  of  the  indorsement  to  them  having  been  made  after 
the  bill  had  become  due  was  insufficient  to  let  in  the  proposed  defence  ; 
and,  on  a  motion  for  a  new  trial,  the  other  judges  of  King's  Bench 
declared  ihemselves  of  the  same  opinion.^ 

1  King  V.  Milson,  2  Camp.  5,  accord. 

See  Egan  v.  Threlfall,  5  Dow.  &  R.  326  n.  —  Ed. 

2  2  Esp.  Cas.  539. 

3  Masters  v.  Ibberson,  8  C.  B.  100 ;  Carruthers  v.  West,  11  Q.  B.  143  ;  May  v.  Chap- 
man, 16  M.  &  W.  355;  Eairclough  v.  Pavia,  9  Ex.  690;  Commissioners  a.  Clark,  94 
U.  S.  278 ;  Stamper  v.  Hayes,  25  Ga.  546 ;  Hogan  v.  Moore,  48  Ga.  156 ;  Woodworth 
V.  Huntoon,  40  111.  131 ;  Hereth  v.  Merchants'  Bank,  34  Ind.  380,  384  (semlle) ;  Riley 
V.  Schawacker,  50  Ind.  592  ;  Peabody  v.  Rees,  18  Iowa,  571 ;  Simonds  v.  Merritt,  33 
Iowa,  537 ;  Mornyer  v.  Cooper,  35  Iowa,  257  ;  Cotton  u.  Sterling,  20  La.  An.  282 ; 
Howell  V.  Crane,  12  La.  An.  126  ;  Cook  v.  Larkin,  19  La.  An.  507 ;  Smith  v.  Hiscock, 
14  Me.  449;  Hascall  u.  Whitmore,  19  Me.  102;  Dudley  v.  Littletield,  21  Me.  418; 
Woodman  u.  Churchill,  52  Me.  58;  Roberts  v.  Lane,  64  Me.  108;  Dillingham  u. 
Blood,  66  Me.  140 ;  Boyd  v.  McCann,  10  Md.  118 ;  Barker  v.  Parker,  10  Gray,  339  • 
Kost  u.  Bender,  25  Mich.  515 ;  WiUiams  v.  Matthews,  3  Cow.  260;  Britton  v.  Hall, 
1  Hilt.  528;  Bassett  v.  Avery,  15  Oh.  St.  299;  Wilson  v.  Mechanics'  Bank,  45  Pa. 
494;  Watson  v.  Flanagan,  14  Tex.  354;  Prentice  v.  Zane,  2  Gratt.  262;  lOnney  v. 
Kruse,  28  Wis.  183,  accord. 

To  the  same  effect  are  Harrison  v.  Forth,  Free.  Ch.  51 ;  Noble  v.  Cornell,  1  Hill,  98 ; 
Brandlyn  v.  Ord,  1  Atk.  571 ;  Lowther  v.  Carlton,  2  Atk.  242 ;  Mertins  v.  JoUiffe 
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ROBERTSON  v.   KENSINGTON  and  Others. 
In  the  Common  Pleas,  June  22,  1811. 

[Reported  in  4  Taunton,  80.] 

This  was  an  action  of  assumpsit ;  and  the  first  count  in  the  decla- 
ration was  on  a  bill  of  exchange,  of  which  the  following  is  a  copy, 
viz. : — 
"£180  sterling.  Edinbtiegh,  Nov.  18,  1808. 

"At  45  days  after  date,  pay  this  first  of  exchange  to  the  order  of 
Mr.  Robert  Robertson,  £180  sterling,  value  received,  which  place  to 
account,  as  advised.  W.  Foebks,  J.  Hunter  &  Co. 

"  To  Messes.  Kensington,  Sttan,  & 
Adams,  Bankbes,  London." 

"  Accepted,  Kensington  &  Co.  Entered,  P.  J.  Raeburn.  Indorsed, 
Edinburgh,  Nov.  19,  1808.  Pay  the  within  sum  to  Messrs.  Clerk  & 
Ross,  or  order,  upon  my  name  appearing  in  the  '  Gazette,'  as  ensign 
in  any  regiment  of  the  line,  between  the  1st  and  64th,  if  within  two 
months  from  this  date.  R.  Robertson,  Clerk  &  Ross,  J.  Tindale, 
Thomas  Eyre  &  Sons,  Thomas  Nelson,  Dudding  &  Nelson,  Bank  of 
England." 

The  plaintiff  declared  as  payee,  against  the  defendants  as  acceptors. 
The  declaration  also  contained  counts  for  money  had  and  received  by 
the  defendants  to  the  use  of  the  plaintiff,  for  money  paid  by  the  plain- 
tiff to  the  use  of  the  defendants,  on  an  account  stated,  and  for  interest. 

The  plea  was  the  general  issue.  At  the  trial  of  this  cause  before 
Mansfield,  C.  J.,  and  a  special  jury,  at  the  sittings  after  Hilary  term, 
1811,  at  Guildhall,  a  verdict  was  entered  by  consent  for  the  plaintiff 
for  the  sum  of  £180,  subject  to  the  opinion  of  the  court  on  the  follow- 
ing case:  The  bill,  which  was  for  £180,  was  drawn  at  Edinburgh  on 
the  18th  November,  1808,  by  Sir  William  Forbes,  J.  Hunter  &  Co., 

Amb.  313 ;  Sweet  u.  Southcote,  2  Bro.  C.  C.  66 ;  M'Queen  u.  Farquhar,  11  Ves. 
467,  478,  wliere  purchasers  of  the  legal  estate,  with  notice  of  incumbrances,  were 
allowed  to  shelter  themselves  under  the  rights  of  prior  purchasers  without  notice. 

But  the  owner  of  the  legal  estate,  subject  to  a  trust  or  incumbrance,  cannot,  by  a 
conveyance  of  the  legal  estate  to  a  purchaser  for  value,  without  notice,  and  a  recon- 
veyance to  himself,  acquire  the  rights  of  his  predecessor,  but  is  remitted  to  his  orig- 
inal position.  Kennedy  v.  Daly,  1  Sch.  &  Lef.  379 ;  Bailey  o.  Bailey,  61  Me.  361. 
And  tlie  same  principle  applies  to  the  transfer  of  negotiable  paper.  Dillingham  v. 
Blood,  66  Me.  110;  Kost  v.  Bender,  25  Mich.  515;  Calhoun  u.  Albin,  48  Mo.  804. 
—  Ed. 
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upon  the  defendants,  who  are  bankers  in  London,  payable  to  the  order 
of  the  plaintiff,  at  forty-five  days'  date,  for  value  received.  The  in- 
dorsements by  the  plaintiff,  and  by  Clerk  &  Ross,  as  above  set  forth, 
were  made  before  the  bill  was  presented  to  the  defendants  for  accept- 
ance. The  bill  was  delivered  to  Clerk  &  Ross,  army  agents  in  Edin- 
burgh, being  persons  then  employed  by  the  plaintiff  to  procure  for  him 
by  purchase  the  commission  of  ensign  above  referred  to.  The  bill, 
with  those  indorsements  upon  it,  was  afterwards  presented  to  the  de- 
fendants for  acceptance,  and  accepted  by  them  in  the  usual  course  of 
their  business  as  bankers.  It  was  afterwards  indorsed  and  negotiated 
by  the  other  persons  whose  names  appear  as  indorseis,  and  finally  with 
the  Bank  of  England,  who  discounted  it.  At  the  expiration  of  the  forty- 
five  days  specified  in  the  bill  as  originally  drawn,  and  the  days  of  grace, 
the  defendants  paid  the  contents  to  the  Bank  of  England,  who  pre- 
sented it  to  them  for  payment.  The  plaintiff,  at  the  time  of  drawing 
the  bill,  paid  the  full  value  for  the  same  to  Sir  William  Forbes,  J.  Hun- 
ter &  Co.,  the  drawers,  but  did  not  ask  or  obtain  their  consent,  or  that 
of  the  defendants,  the  acceptors,  to  make  any  alteration  in  the  tenor 
of  the  bill  by  indorsement,  either  as  to  the  condition  of  the  payment 
or  the  extension  of  time.  The  plaintiff's  name  had  never  appeared  in 
the  "  Gazette  "  as  ensign  in  any  regiment  of  the  line.  The  question 
for  the  opinion  of  the  court  was  whether  the  plaintiff  was  entitled  to 
recover.  If  he  was,  the  verdict  was  to  stand  :  if  he  was  not  entitled 
to  recover,  a  verdict  was  to  be  entered  for  the  defendants. 

This  case  was  argued  by  Leas,  Serjt.,  for  the  plaintiff,  who  contended 
that  it  was  competent  for  the  plaintiff  by  this  special  indorsement  to 
make  only  a  conditional  transfer  of  the  absolute  interest  in  the  bill, 
which  he  had  purchased  for  a  full  consideration,  and  had  vested  in 
him  by  the  delivery  of  the  drawer.  The  defendants,  by  subsequently 
accepting  the  bill,  had  become  parties  to  that  conditional  transfer ; 
and,  as  the  condition  had  never  been  performed,  the  transfer  was 
defeated,  and  they  became  liable,  after  the  expiration  of  the  two 
months,  to  pay  the  plaintiff,  to  whom  the  property  then  reverted,  the 
contents  of  the  bill,  of  which  none  of  the  indorsers  could  enforce  pay- 
ment against  the  defendants  at  the  forty-five  days'  end,  because  they 
had  all  received  the  bill  subject  to  the  condition,  and  were  bound 
thereby.     He  cited  Ancher  v.  Bank  of  England. 

Shepherd,  Serjt.,  for  the  defendant,  contended  that  it  was  immate- 
rial whether  the  acceptance  was  before  or  after  the  conditional  indorse- 
ment. The  acceptance  admitted  the  handwriting  of  the  drawer ;  but 
it  did  not  mix  itself  with  the  conduct  of  the  indorsers :  it  admitted 
nothing  which  was  on  the  back  of  the  bill.  The  whole  practice  of  the 
courts  was  accordingly ;  for,  in  an  action  against  the  acceptor,  it  be- 
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came  unnecessary  to  prove  the  handwriting  of  the  drawer ;  but  it  was 
necessary  to  prove  the  handwriting  of  the  indorser. 

The  court  gave  Judgment  for  the  plaintiff^ 


TREUTTEL  and  WURTZ  v.  BARANDON  and  Anothee. 
In  the  Common  Pleas,  Notembee  27,  1817. 

\Reporied  in  8  Taunton,  100.] 

Teovee  to  recover  the  value  of  two  bills  of  exchange :  one  drawn 
by  Garton  upon  and  accepted  by  Speare,  payable  to  Garton's  order 
eight  months  after  date,  and  indorsed,  "  Pay  to  J.  P.  De  Roure,  Esq., 
or  order,  for  account  of  Messrs.  Treuttel  &  Wurtz  ;  "  the  other  drawn 
by  Creswick  upon  and  accepted  by  Speare,  payable  to  Creswick's 
order,  nine  months  after  date,  with  a  similar  indorsement.  At  the 
trial  of  the  case  before  Gibbs,  C.  J.,  at  the  London  sittings  after  last 
term,  it  appeared  that  the  bills  had  been  deposited  with  the  defendants 
by  De  Roure  &  Co.,  the  agents  of  the  plaintiffs,  but  without  their 
authority,  as  a  security  for  cash  advances  made  by  the  defendants  to 
De  Roure  &  Co.  De  Roure,  who  had  become  bankrupt,  stated  that  he 
received  the  bills  for  the  plaintiffs,  whose  agent  he  was,  and  indorsed 
them  to  the  defendants,  to  whom  he  gave  them  as  a  security  on  his 
own  account ;  that,  when  the  bills  were  deposited,  he  was  indebted  to 
the  defendants  beyond  the  amount  of  such  bills ;  and  that  the  defend- 
ants continued  afterwards  to  advance  money  to  him  on  the  bills  so 
deposited.  It  further  appeared  that,  when  De  Roure  received  the 
bills  on  behalf  of  the  plaintiffs,  he  wrote  a  letter  of  information  to 
them,  placed  the  bills  to  their  credit  in  account,  and  continued  to  have 
transactions  with  the  plaintiffs  after  that  time.  Speare,  the  acceptor, 
had  failed,  and  his  effects  were  in  the  hands  of  trustees. 

On  behalf  of  the  defendants,  it  was  urged  that  the  action  was  not 
maintainable.  Because,  though  an  agent  or  factor  cannot  pledge  the 
goods  of  his  i:)rincipal,  he  may  jsledge  bills  of  exchange  indorsed  to  him 
as  a  receiver  for  his  principal,  provided  there  be  nothing  in  the  indorse- 
ment to  restrict  the  negotiability ;  secondly,  because  there  was  nothing 
restrictive  in  this  indorsement,  for  the  words,  "  Pay  to  J.  P.  De  Roure, 
Esq.,  or  order,  for  account  of  Messrs.  Treuttel  &  Wurtz,"  were  only 
inserted  to  show  that,  when  the  bills  were  paid,  they  should  be  carried 
in  the  books  of  the  acceptor  Speare,  who  had  become  insolvent,  to  the 
account  of  the  plaintiffs,  for  the  purpose  of  preventing  confusion  in 

1  See  Johnson  v.  Barrow,  12  La.  An.  83;  Wardell  v.  Hughes,  3  Wend-  418.  —Ed. 
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Speare's  accounts.  Gibbs,  C.  J.,  was  of  opinion  tbat  DeRoure  had  no 
right  to  indorse  these  bills  to  a  stranger,  tbat  he  had  no  right  to  de- 
posit them,  that  their  negotiability  was  restricted,  and  that  the  defend- 
ants might  well  have  collected  from  the  special  indorsement  that  the 
bills  were  not  the  property  of  De  Roure.  The  jury  found  a  verdict 
for  the  plaintiffs. 

Copier/,  Serjt.,  on  a  former  day  having  obtained  a  rule  nisi  to  set 
aside  this  verdict  and  enter  a  nonsuit,  being  now  called  upon  by  the 
court,  supported  his  rule.  These  bills  were  negotiable ;  they  might 
have  been  discounted ;  and,  if  they  might  have  been  discounted,  they 
had  been  properly  dealt  with.  These  bills  were  in  the  hands  of  De 
Roure,  who  was  not  restricted  from  sending  them  into  the  mai-ket  for 
the  purposes  of  trade.  In  Evans  v.  Cramlington,  the  defendant  drew 
a  bill  on  Rider  payable  to  Price,  or  order,  for  the  use  of  Calvert.  Price 
indorsed  the  bill  to  the  plaintiff.  Rider  dishonored  the  bill.  It  was 
held  that  the  plaintiff  had  a  right  to  recover.  Price  having  a  right  of 
transfer,  and  having  indorsed  it  to  him.  In  the  present  case,  the  in- 
dorsement makes  the  bill  payable  to  De  Roure  "  for  account  of  Treuttel 
&  Wurtz."  There  is  no  dissimilarity  between  the  cases ;  and  De 
Roure  had  a  right  to  indorse  the  bill  to  the  defendants.  If  it  be  ad- 
mitted that  these  bills  might  be  discounted,  why  may  they  not  be 
deposited  as  a  security  ?  What  is  the  nature  of  this  deposit  ?  De 
Roure  has  a  running  account  with  the  plaintiffs,  paying  and  receiving 
money  for  them  :  this  money  he  applies  to  the  general  purposes  of 
business,  and  enters  it  in  his  accounts,  as  received  for  the  use  of  those 
for  whom  he  is  agent.  What  difference  is  there  between  discounting 
the  bills  severally  and  crediting  the  principal  with  the  proceeds  of 
each,  and  entering  the  whole  amount  to  their  credit  ?  If  the  negotia- 
bility of  these  bills  be  conceded,  it  follows  that  this  case  falls  within 
the  principles  laid  down  in  Collins  v.  Martin  ;  for  the  ground  on  which 
it  was  there  held  that  agents  might  pledge,  for  their  own  private  pur- 
poses, bills  of  exchange  in  distinction  from  other  property,  was  that 
the  bills  of  exchange  were  negotiable.  The  special  indorsement  could 
not  mean  that  De  Roure  should  not  negotiate  them  :  it  never  could  be 
intended  that  the  plaintiffs  should  actually  possess  them,  for  that  firm 
could  not  have  sued  upon  them,  and,  indeed,  they  are  left  for  months 
in  the  hands  of  De  Roure  after  his  letter  of  advice  to  them.  The  legal 
property  of  this  bill  was  in  De  Roure  ;  it  was  indorsed  to  him,  or 
order,  and  was  negotiable :  he  has  indorsed  it  to  the  defendants,  and 
therefore  they  are  entitled  to  hold  it. 

Dallas  J.  It  is  not  necessary  in  this  case  to  dispute  the  soundness 
of  the  decision  in  Collins  v.  Martin ;  for,  without  doubt,  if  one  deposit 
with  his  banker  negotiable  bills,  and  that  banker  afterwards  deposit 
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them  with  a  third  person,  as  a  pledge  for  his  own  debt,  the  property  in 
such  bills  will  pass  to  the  pledgee.  But  this  is  not  a  simple  case  of  a 
bill  indorsed  ;  but  De  Eoure,  the  agent  of  the  plaintiffs,  being  indebted 
to  the  defendants,  deposits  with  them  these  bills,  which  were,  by  the 
indorsement,  made  payable  to  him  "  for  the  account  "  of  his  principals. 
The  defendants  take  from  De  Roure  these  bills  as  a  deposit,  expressly 
by  way  of  security,  and  not  by  way  of  discount;  and  the  question  is 
whether  they  did  not  take  this  deposit  with  sufficient  notice  that  the 
bills  did  not  belong  to  him.  I  am  of  opinion  that  the  defendants  had 
sufficient  notice  that  these  bills  were  not  his  property ;  and  I,  there- 
fore, think  that  the  plaintiffs  are  entitled  to  recover. 

Park,  J.  If  our  decision  in  this  case  broke  in  on  the  case  of  Collins 
V.  JMartin,  I  should  hesitate  before  I  gave  my  opinion.  But  the  case  is 
reduced  to  a  single  point ;  namely,  whether  the  defendants  had  not 
knowledge  when  De  Roure  pledged  these  bills  that  they  were  the 
property  of  the  plaintiffs.  Of  that  I  think  there  can  be  no  doubt; 
and  therefore  I  am  of  opinion  that  there  is  no  ground  for  disturbing 
this  verdict. 

BuEEOUGH,  J.  There  is  a  wide  difference  between  bills  of  exchange 
discounted  and  bills  of  exchange  deposited.  If  the  bills  had  been  dis- 
counted, and  the  money  received,  the  amount  would  have  been  imme- 
diately entered  into  the  account ;  but,  deposited  as  they  were,  had 
they  failed,  their  amount  would  have  been  struck  out.  The  bills, 
therefore,  did  not  form  a  real  item  in  the  account. 

Mule  discharged. 


GILL  V.  CUBITT  ksu  Othees. 
In  the  King's  Bench,  Michaelmas  Teem,  1824. 

{Reported  in  3  Barnewall  ^  Cresswell,  466.] 

Declaeation  by  the  plaintiff  as  indorsee  of  a  bill  of  exchange, 
bearing  date  the  19th  of  August,  1823,  drawn  by  one  R.  Evered,  and 
accepted  by  the  defendants.  Plea,  general  issue.  At  the  trial,  before 
Abbott,  C.  J.,  at  the  London  sittings  after  Hilary  term,  1824,  the 
plaintiS"  proved  the  handwriting  of  the  acceptors  and  indorser.  The 
defendant  then  proved  that  on  the  20th  of  August  a  letter  containing 
the  bill  in  question  and  two  others  was  enclosed  in  a  parcel  and  de- 
livered at  the  Green  Man  &  Still  coach-office,  and  booked  for  Birming- 
ham. The  parcel  arrived  at  Birmingham  by  the  coach,  but  the  letter 
containing  the  bills  had  been  opened,  and  the  bills  taken  out  of  it. 
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On  the  following  day,  the  drawer  advertised  the  loss  of  the  bills  in  two 
newspapers.  The  plaintiff,  who  was  a  bill-broker  in  London,  then 
proved  by  his  nephew,  who  assisted  him  in  his  business,  that  the  bill 
was  brought  to  his  office  between  the  hours  of  nine  and  ten  on  the 
morning  of  the  21st  of  August,  by  a  person  having  a  respectable  ap- 
pearance, and  whose  features  were  familiar  to  the  witness,  but  whose 
name  was  unknown  to  him.  He  desired  that  the  bill  might  be  dis- 
counted for  him,  but  the  witness  at  first  declined  so  to  do,  because  the 
acceptors  were  not  known  to  him.  The  person  who  brought  the  bill 
then  said  that  a  few  days  before  he  had  brought  other  bills  to  the 
office,  and  that,  if  inquiry  was  made,  it  would  be  found  that  the  parties 
whose  names  were  on  this  bill  were  highly  respectable.  He  then 
quitted  the  office  and  left  the  bill,  and  upon  inquiry  the  witness  was 
satisfied  with  the  names  of  the  acceptors.  The  stranger  returned 
after  a  lapse  of  two  hours,  and  indorsed  the  bill  in  the  name  of  Charles 
Taylor,  and  received  the  full  value  for  it,  the  usual  discount  and  a 
commission  of  two  shillings  being  deducted.  The  witness  did  not  in- 
quire the  namfe  of  the  person  who  brought  the  bill  or  his  address,  or 
whether  he  brought  it  on  his  own  account  or  otherwise,  or  how  he 
came  by  the  bill.  It  was  the  practice  in  the  plaintiff's  office  not  to 
make  any  inquiries  about  the  drawer  or  other  parties  to  a  bill,  provided 
the  acceptor  was  good.  Upon  this  evidence,  the  Lord  Chief  Justice 
told  the  jury  that  there  were  two  questions  for  their  consideration : 
first,  whether  the  plaintiff  had  given  value  for  the  bill,  of  which  there 
could  be  no  doubt ;  and,  secondly,  whether  he  took  it  under  circum- 
stances which  ought  to  have  excited  the  suspicion  of  a  prudent  and 
careful  man.  If  they  thought  that  he  had  taken  the  bill  under  such 
circumstances,  then,  notwithstanding  he  had  given  the  full  value  for 
it,  they  ought  to  find  a  verdict  for  the  defendant.  Then  the  Lord 
Chief  Justice,  after  stating  the  evidence  and  commenting  upon  the 
practice  in  the  plaintiff's  office  of  discounting  bills  for  any  persons 
whose  features  were  known  to  him,  but  whose  names  and  abode  were 
unknown,  without  asking  any  questions,  asked  the  jury  what  they 
would  think  if  a  board  were  affixed  over  an  office  with  this  notice, 
"  Bills  discounted  for  persons  whose  features  are  known,  and  no  ques- 
tions asked."  The  jury  having  found  a  verdict  for  the  defendants,  a 
rule  nisi  for  a  new  trial  was  obtained  in  Easter  term  last,  upon  the 
ground  that  the  plaintiff  having  paid  a  valuable  consideration  for  the 
bill  was  entitled  to  recover  its  value ;  and,  secondly,  that  the  case  had 
been  put  too  strongly  to  the  jury,  when  it  was  compared  to  the  case 
of  a  public  notice  given  by  a  broker  that  he  would  discount  all  bills 
without  asking  questions. 

iScarlett  and  Parke  now  showed  cause.    Where  a  bill  or  note  has 
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been  acquired  by  theft,  and  afterwards  comes  to  the  possession  of  a 
holder  for  valuable  consideration,  it  is  incumbent  upon  him  when  he 
brings  an  action,  not  only  to  show  that  he  paid  that  consideration,  but 
also  that  he  used  due  diligence  to  ascertain,  before  he  took  the  bill  or 
note,  whether  the  party  bringing  it  to  him  came  by  it  honestly.  Un- 
less he  does  this,  he  cannot  be  said  to  have  taken  it  bona  fide,  although 
he  may  have  paid  the  full  value  for  it.  It  is  true  that  in  Lawson  v. 
Weston  Lord  Kenyon  was  of  opinion  that  it  was  sufficient  for  a  per- 
son who  discounted  such  a  bill  to  show  that  he  paid  value  for  it,  but 
the  propriety  of  that  decision  has  always  been  doubted.  If  it  is  to  be 
laid  down  as  a  rule  that  a  party  in  possession  of  a  stolen  bill  or  note 
may  obtain  the  value  of  it  without  being  subjected  to  any  inquiry,  it 
will  give  a  great  facility  to  the  disposal  of  property  so  acquired,  and 
operate  as  an  encouragement  to  fraud  and  theft.  It  is  desirable  that 
the  rule  laid  down  should  have  the  effect  of  preventing  parties,  who 
are  either  guilty  or  cognizant  of  such  fraud,  from  profiting  by  it. 
Then,  if  that  be  the  correct  rule  upon  the  subject,  the  Lord  Chief 
Justice  was  well  warranted  in  the  observations  he  made  to  the  jury, 
and  their  verdict  is  supported  by  the  evidence.  The  plaintiff  took 
the  bill  from  a  person  whose  features  were  known  to  him,  but  of  whom 
he  knew  nothing  else,  and  made  no  inquiry  as  to  how  he  came  by  the 
bill;  and  it  was  in  evidence  that  he  always  conducted  his  business  in 
this  mode.  Surely  that  is  like  the  case  of  a  person  giving  a  public 
notice,  "  Bills  discounted  for  persons  whose  features  are  known,  and 
no  questions  asked." 

Gurney  and  F.  Pollock,  contra.  A  party  wlio  has  paid  the  full 
value  for  a  bill  which  has  been  lost  or  stolen  is  entitled  to  recover  the 
amount  from  the  acceptor.  The  circulation  of  negotiable  paper  would 
be  greatly  impeded  if  it  were  laid  down  as  a  rule  that  a  party  dis- 
counting a  bill  was  bound  to  investigate  the  title  of  the  person  from 
whom  he  receives  it.  In  the  case  of  Lawson  v.  Weston,  the  plaintiffs, 
who  were  bankers,  had  discounted  the  bill  in  the  usual  course  of  their 
business  for  a  person  who  brought  it  to  their  shop,  but  who  was  un- 
known to  them.  It  was  contended  by  the  defendant  that,  although  a 
person  might  pay  a  bill,  to  which  he  was  a  party,  to  one  who  had  come 
dishonestly  by  it,  by  reason  of  the  personal  liability  attached  to  his 
name  on  the  bill,  a  banker  or  any  other  should  not  discount  a  bill  for 
a  person  unknown  without  using  due  diligence  to  inquire  into  the  cir- 
cumstances, as  well  respecting  the  bill  as  of  the  person  who  offered  to 
discount  it.  But  Lord  Kenyon  said  tliat  to  adopt  the  principle  of  the 
defence  to  the  full  extent  stated  would  be  at  once  to  paralyze  the  cir- 
culation of  all  the  paper  in  the  country,  and  with  it  all  its  commerce. 
The  circumstance  of  the  bill  having  been  lost  might  have  been  ma- 
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terial,  if  they  could  bring  knowledge  of  that  fact  home  to  the  plaintiffs. 
They  might  or  might  not  have  seen  the  advertisement ;  and  it  would 
be  going  great  length  to  say  that  a  banker  was  bound  to  make  inquiry 
concerning  every  bill  brought  to  him  to  discount,  it  would  apply  as 
well  to  a  bill  for  £10  as  for  £10,000."  In  that  case,  therefore,  the  very 
point  now  raised  was  made  and  overruled  by  Lord  Kenyon  ;  and,  al- 
though the  bill  was  of  the  amount  of  £500,  the  parties  acquiesced  in 
that  decision.  The  principle  acted  upon  in  that  case  had  been  pre- 
viously adopted  in  Miller  v.  Race,  Grant  v.  Vaughan,  and  Peacock  v. 
Rhodes.  At  all  events,  the  case  was  put  too  strongly  to  the  jury  by 
my  Lord  Chief  Justice.  It  was  not  like  the  case  of  a  public  notice, 
that  all  bills  would  be  discounted  for  persons  whose  features  were 
known,  and  no  questions  would  be  asked.  That  mode  of  putting  it 
excited  an  undue  prejudice  against  the  plaintiff,  and  the  case  ought  to 
be  submitted  to  a  second  jury. 

Abbott,  C.  J.  If  we  thought  that,  upon  reconsideration  of  the 
evidence,  another  jury  ought  to  come  to  a  different  conclusion,  we 
would  send  the  case  down  to  another  trial.  But,  being  of  opinion 
that  the  proper  conclusion  has  been  drawn  from  the  evidence,  we  think 
that  this  rule  ought  to  be  discharged.  I  agree  with  the  counsel  for  the 
plaintiff,  that  this  case  is  hardly  distinguishable  from  Lawson  v.  Weston. 
If  there  is  any  distinction,  it  is  that  in  this  case  the  plaintiff's  clerk  said 
it  was  not  usual  with  the  plaintiff  to  ask  any  questions,  or  to  make  any 
inquiry  if  bills  were  brought  to  them  by  persons  whose  features  they 
supposed  themselves  to  be  acquainted  with,  provided  they  were  satis- 
fied with  the  names  of  the  acceptors.  I  cannot  help  thinking  that,  if 
Lord  Kenyon  had  anticipated  the  consequences  which  had  followed 
from  the  rule  laid  down  by  him  in  Lawson  v.  Weston,  he  would  have 
paused  before  he  pronounced  that  decision.  Since  the  decision  of  that 
ease,  the  practice  of  robbing  stage-coaches  and  other  conveyances  of 
securities  of  this  kind  has  been  very  considerable.  I  cannot  forbear 
thinking  that  that  practice  has  received  encouragement  by  the  rule 
laid  down  in  Lawson  v.  Weston,  by  which  a  facility  has  been  given  to 
the  disposal  of  stolen  property  of  this  description.  I  should  be  sorry 
if  I  were  to  say  any  thing,  sitting  in  the  seat  of  judgment,  that  either 
might  have  the  effect  or  reasonably  be  supposed  to  have  the  effect  of 
impeding  the  commerce  of  the  country  by  preventing  the  due  and  easy 
circulation  of  paper.  But  I  am  decidedly  of  opinion  that  no  injury 
will  be  done  to  the  interests  of  commerce,  by  a  decision  that  the  plain- 
tiff cannot  recover  in  this  action.  It  appears  to  me  to  be  for  the 
interest  of  commerce  that  no  person  should  take  a  security  of  this 
kind  from  another  without  using  reasonable  caution.  If  he  take  such 
security  from  the  person  whom  he  knows,  and  whom  he  can  find  out, 
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no  compl.aint  can  be  made  of  bim.  In  that  case,  he  has  done  all  any 
person  could  do.  But  if  it  is  to  be  laid  down  as  the  law  of  the  land 
that  a  person  may  take  a  security  of  this  kind  from  a  man  of  whom  he 
knows  nothing,  and  of  whom  he  makes  no  inquiry  at  all,  it  appears  to 
me  that  such  a  decision  would  be  more  injurious  to  commerce  than 
convenient  for  it,  by  reason  of  the  encouragement  it  would  afford  to 
the  purloining,  stealing,  and  defrauding  persons  of  securities  of  this 
sort.  The  interest  of  commerce  requires  that  bo7ia  fide  and  real 
holders  of  bills,  known  to  be  such  by  those  with  whom  they  are  deal- 
ing, should  have  no  difficulties  thrown  in  their  way  in  parting  with 
them.  But  it  is  not  for  the  interest  of  commerce  that  any  individual 
should  be  enabled  to  dispose  of  bill  or  notes  without  being  subject  to 
inquiry.  I  think  the  sooner  it  is  known  that  the  case  of  Lawson  u. 
Weston  is  doubted,  at  least  by  this  court,  the  better.  I  wish  doubts 
had  been  cast  on  that  case  at  an  earlier  time.  If  that  had  been  done, 
this  plaintiff  probably  would  not  have  suffered.  Coming  to  the  facts 
of  this  case,  they  are  these :  that  the  young  man,  acting  according 
to  the  course  which  the  plaintiff  when  he  was  present  followed,  gave 
money  for  this  bill  to  a  person  of  whom,  though  he  supposed  he  knew 
him,  he  really  knew  nothing.  This  is  done  at  a  very  early  hour,  between 
nine  and  ten  in  the  morning  on  the  day  after  the  bill  was  lost.  I  can- 
not help  saying  that  that  practice,  in  the  plaintiff's  business  of  a  bill- 
broker,  is  a  practice  inconvenient  for  the  reasons  I  have  already  given. 
It  seems  to  me  that  it  is  a  great  encouragement  to  fraud,  and  it  is  the 
duty  of  the  court  to  lay  down  such  rules  as  will  tend  to  prevent  fraud 
and  robbery,  and  not  give  encouragement  to  them.  For  these  reasons, 
notwithstanding  all  the  unfeigned  reverence  I  feel  for  every  thing  that 
fell  from  Lord  Kenyon,  by  whom  Lawson  v.  Weston  was  decided,  I 
cannot  think  the  view  taken  by  that  learned  lord  at  that  time  was  a 
correct  one  ;  and,  that  being  so,  I  am  of  opinion  that  this  rule  ought 
to  be  discharged. 

Batlet,  J.  I  agree  that  the  way  in  which  my  Lord  Chief  Justice 
put  this  case  for  the  consideration  of  the  jury,  by  asking  what  would 
be  the  case  if  a  man  were  to  put  over  his  shop,  "  Bills  discounted  for 
strangers,  if  they  have  good  names  on  them,  without  any  questions 
being  asked,"  was  a  very  strong  way  of  putting  the  case  for  their  con- 
sideration. But  I  think  it  was  no  more  than  the  facts  of  this  case 
warranted,  and  that  he  was  putting  as  a  general  pi-oposition  that 
which  exactly  squared  with  the  particular  facts  of  this  case.  If  a 
man  commonly  dealt  in  that  way  (and  it  appeared  to  be  the  plaintiff's 
habit  as  a  broker),  it  would  warrant  such  an  advertisement  as  that 
which  was  described.  If  in  general  that  was  not  the  plaintiff's  course 
and  habit,  then  in  this  particular  instance  he  deviated  from  his  general 
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course.  In  this  case,  a  party  goes  to  a  shop  between  nine  and  ten  in 
the  morning  to  get  a  bill  discounted :  the  clerk  does  not  know  his 
name ;  he  thinks  he  knows  his  features ;  he  does  not  know  where  he 
lives ;  he  knows  nothing  at  all  about  him.  The  bill  is  left  for  two 
hours,  and  at  the  expiration  of  that  time  the  party  comes  back  again  ; 
and  the  clerk  then  has  the  opportunity  of  asking  names,  and  whether 
he  came  on  his  own  account,  or  from  any  and  what  house.  No  ques- 
tion of  that  description  is  put  to  him.  Under  these  circumstances,  I 
think  it  was  the  duty  of  my  Lord  Chief  Justice  to  put  it  to  the  con- 
sideration of  the  jury  whether  there  was  due  caution  usefl  by  that 
party  in  that  particular  instance.  If  there  was  not  due  caution  used, 
the  plaintiif  has  not  discounted  this  bill  in  the  usual  and  ordinary 
course  of  business,  or  in  that  way  in  which  business  properly  and 
rightly  conducted  would  have  required.  But  it  is  said  that  the  ques- 
tion usually  submitted  for  the  consideration  of  the  jury  in  cases  of 
this  description,  up  to  the  period  of  time  at  which  my  Lord  Chief 
Justice's  direction  was  given,  has  been  whether  the  bill  was  taken  bona 
fide  and  whether  a  valuable  consideration  was  given  for  it.  I  admit 
that  has  been  generally  the  case ;  but  I  consider  it  was  parcel  of  the 
bona  fides  whether  the  plaintiff  had  asked  all  those  questions  which, 
in  the  ordinary  and  proper  manner  in  which  trade  is  conducted,  a  party 
ought  to  ask.  I  think,  from  the  manner  in  which  my  Lord  Chief  Jus- 
tice presented  this  case  to  the  consideration  of  the  jury,  he  put  it 
as  being  part  and  parcel  of  the  bona  fides ;  and  it  has  been  so  put  in 
former  cases.  In  the  case  of  Miller  v.  Race,  Lord  Mansfield  says : 
"  Here  an  innkeeper  took  the  note  bona  fide  in  his  business  from  a  per- 
son who  made  the  appearance  of  a  gentleman.  Here  is  no  pretence 
or  suspicion  of  collusion  with  the  robber.  For  this  matter  was  strictly 
inquired  and  examined  into  at  the  trial ;  and  is  so  stated  in  the  case, 
that  he  took  it  for  a  full  and  valuable  consideration,  in  the  usual  course 
of  business.  Indeed,  if  there  had  been  any  collusion  or  any  circum- 
stance of  unfair  dealing,  the  case  had  been  much  otherwise.  Now,  the 
question  which  my  Lord  Chief  Justice  has  put  to  the  consideration  of 
the  jury,  whether  a  party  uses  due  caution  or  not,  is,  in  other  words, 
putting  to  them  whether  he  took  it  in  the  usual  course  of  business; 
for  the  course  of  business  must  require,  in  the  usual  and  ordinary 
manner  of  conducting  it,  a  proper  and  reasonable  degree  of  caution 
necessary  to  preserve  the  interest  of  trade.  The  next  case,  in  order 
of  time,  is  Grant  v.  Vaughan.  Mr.  Justice  Wilmott  there  says  :  "  The 
note  appears  to  have  been  taken  by  him  fairly  and  bona  fide  in  the 
course  of  trade,  and  even  with  the  greatest  caution.  He  made  inquiry 
about  it,  and  then  gave  the  change  for  it ;  and  there  is  not  the  least 
imputation  or  pretence  of  suspicion  that  he  had  any  notice  of  its  being 
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a  lost  note."  That  learned  judge  did  not  consider  the  question  of 
bona  fides  to  be  merely  whether  the  note  was  taken  by  a  party  with- 
out having  any  real  suspicion  in  his  own  mind,  but  whether  he  had 
taken  it  in  the  usual  course  of  trade,  and  with  caution.  In  Peacock 
V.  Rhodes,  a  shopkeeper  at  Scarborough  took  from  a  perfect  stranger 
a  bill  of  exchange.  The  latter  bought  certain  goods  in  the  way  of  the 
plaintiff's  trade.  Lord  Mansfield  says  :  "  The  question  of  mala  fides 
was  for  the  consideration  of  the  jury.  The  circumstance  that  the 
buyers  and  the  dr.awers  were  strangers  to  the  plaintiff,  and  that  he 
took  the  bill  for  goods  on  which  he  had  a  profit,  were  grounds  of  sus- 
picion very  fit  for  their  consideration.  But  they  have  considered 
them,  and  have  found  it  was  received  in  the  course  of  trade,  and 
therefore  the  case  is  clear."  Then,  if  in  that  case  those  were  questions 
fit  for  the  consideration  of  a  jury,  as  part  and  parcel  of  the  question 
of  bona  fides,  is  it  not  also  a  fit  and  proper  question  for  their  con- 
sideration (when  the  point  to  be  decided  is  whether  a  man  has  acted 
bona  fide  or  not)  whether  he  has  inquired  with  that  degree  of  caution 
which,  in  the  ordinary  course  of  trade,  a  prudent  trader  ought  to  use. 
That  was  the  question  propounded  by  my  Lord  Chief  Justice  in  his 
direction  to  the  jury;  and  they  have  exercised  their  judgment  on  it. 
I  think  the  question  was  a  fit  question  for  their  decision,  and  I  think 
their  decision  was  one  with  which  we  are  not  at  liberty  to  quarrel. 
On  the  contrary,  it  appears  to  me  to  be  material  for  the  interests  of 
trade  to  lay  down  as  a  rule  that  a  party  cannot  in  law  be  considered 
to  act  bona  fide,  or  with  due  caution  and  due  diligence,  if  he  takes  a 
bill  of  exchange  from  a  person  whose  features  alone  he  knows,  with- 
out knowing  what  his  name  is,  where  he  lives,  or  whether  he  is  a  per- 
son with  whom  he  has  been  in  the  habit  of  trading.  If  we  were  to 
say  that  in  this  instance  there  had  been  due  caution,  it  "would  certainly 
be  giving  a  great  fiicility  to  the  disposal  of  bills  of  exchange  which 
have  been  lost  or  stolen,  by  persons  who  have  found  or  dishonestly 
obtained  them.  For  these  reasons,  it  appears  to  me  that  my  Lord 
Chief  Justice  took  the  right  view  of  this  case,  that  it  was  consistent 
with  the  doctrine  laid  down  in  former  cases,  and  that  the  decision  of 
the  jury  was  warranted  by  the  evidence. 

HoLEOTD,  J.  I  think  the  rule  was  correctly  laid  down  to  the  jury 
by  my  Lord  Chief  Justice,  and  that  there  is  no  ground  for  granting  a 
new  trial.  A  party  who  discounts  a  bill  which  has  been  stolen  is 
bound  to  show,  not  only  that  a  good  consideration  was  really  and 
bona  fide  given  for  the  bill  (although  that  of  itself  would  tend  to  the 
establishing  of  the  other  point  requisite  for  him  to  show),  but  he  must 
also  make  it  appear  to  the  satisfaction  of  a  jury  that  he  actually  took 
it  bona  fide.    If  he  takes  it  with  a  view  to  profit  arising  from  interest 


SECT.  IV.]  GILL  V.   CTTBITT  AND   OTHERS.  703 

or  commission,  under  circumstances  affording  reasonable  ground  of 
suspicion,  without  inquiring  whether  the  party  of  whom  he  takes  it 
came  by  it  honestly  or  not,  or  if  he  takes  it  merely  because  it  is  drawn 
upon  a  good  acceptor,  then  he  takes  it  at  a  risk  (or  what  ought,  in  the 
contemplation  of  a  reasonable  man,  to  be  a  risk),  whether  the  bill  be 
stolen  or  not :  he  takes  it  at  his  peril.  I  cannot  agree  with  the  doc- 
trine kid  down  in  Lawson  v.  Weston.  The  question  whether  a  bill  or 
note  has  been  taken  bona  fide  involves  in  it  the  question  whether  it 
has  been  taken  with  due  caution.  It  is  a  question  of  fact  for  the  jury, 
under  all  the  circumstances  of  the  case,  whether  a  bill  has  been  taken 
bona  fide  or  not,  and  whether  due  and  reasonable  caution  has  been 
used  by  the  person  taking  it.  And  if  a  bill  be  drawn  upon  parties  of 
respectability  capable  of  answering  it,  and  another  person  discounts 
it  merely  because  the  acceptance  is  good,  without  using  due  caution 
and  without  inquiring  how  the  holder  came  by  it,  I  think  that  the  law 
will  not,  under  such  circumstances,  assist  the  parties  so  taking  the  bill 
in  recovering  the  money.  If  the  bill  be  taken  without  using  due 
means  to  ascertain  that  it  has  been  honestly  come  by,  the  party  so 
taking  on  himself  the  risk  for  gain  must  take  the  consequence  if  it 
should  turn  out  that  it  was  not  honestly  acquired  by  the  person  of 
whom  he  received  it.  Here  the  person  in  possession  of  the  bill  was  a 
perfect  stranger  to  the  plaintiff,  and  he  discounted  it,  and  made  no  in- 
quiry of  whom  the  bill  had  been  obtained  or  to  whom  he  was  to  apply 
if  the  bill  should  not  be  taken  up  by  the  acceptor.  I  think  those  cir- 
cumstances tend  strongly  to  show  that  the  party  who  discounted  the 
bill  did  not  choose  to  make  inquiry,  but  supposing  the  questions  might 
not  be  satisfactorily  answered,  rather  than  refuse  to  take  the  bill,  took 
the  risk,  in  order  to  get  the  profit  arising  from  commission  and  interest. 
I  am  therefore  of  opinion  that  the  direction  of  my  Lord  Chief  Justice 
to  the  jury  was  correct  in  point  of  law,  that  they  had  drawn  the 
proper  conclusion,  and  that  there  is  no  ground  for  granting  a  new 
trial.  Rule  discharged} 

1  Down  V.  Hailing,  4  B.  &  C.  330 ;  Snow  v.  Leatham,  2  C.  &  P.  314  ;  Snow  v.  Pea- 
cock, 3  Bing.  406;  Slater  v.  West,  Dans.  &  L.  15;  Strange  v.  Wigney,  6  Bing.  677; 
Easley  v.  Crockford,  10  Bing.  243 ;  Haynes  v.  Foster,  2  Cr.  &  M.  237 ;  Cunliffe  v. 
Booth,  3  B.  N.  C.  828  ;  Vairin  v.  Hobson,  8  La.  50 ;  Nicholson  v.  Patton,  13  La.  213  ; 
Lapice  v.  Clifton,  17  La.  152;  Marsh  v.  Small,  3  La.  An.  402;  Smith  v.  Mechanics' 
Bank,  6  La.  An.  610  ;  (but  see  Wilcox  i'.  Beal,  3  La.  An.  404) ;  Nutter  v.  Stover,  48 
Me.  163 ;  Hunt  v.  Sandford,  6  Yerg.  387  ;  Kyland  u.  Brown,  2  Head,  270  ;  Merritt  v. 
Duncan,  7  Heisk.  156 ;  Sandford  u.  Norton,  14  Vt.  228  (semble) ;  Roth  v.  Colvin,  32 
Vt.  125;  Gould  v.  Stevens,  4.3  Vt.  125,  accord. 

See  Cochran  v.  Stewart,  21  Minn.  435.  —Ed. 
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LLOYD  AND  Others  v.  SIGOURNET. 
Isr  THE  Exchequer  Chamber,  Mat  13,  1829. 

[Reported  in  5  Bingham,  525.] 

Assumpsit  for  money  had  and  received  by  the  defendants  to  the  use 
of  the  plaintiff.  Plea  :  the  'general  issue.  The  cause  was  tried  before 
Lord  Tenterden,  at  Guildhall,  when  a  verdict  was  found  for  the  plain- 
tiff for  £3,164  lis.  8(/.,  subject  to  the  opinion  of  the  court,  upon  a  case 
of  which  the  following  is  the  substance  :  — 

The  plaintiff  was  a  merchant  at  Boston,  in  the  United  States  of 
America :  the  defendants  were  bankers  in  London.  One  Samuel 
Williams  was  a  customer  of  the  defendants.  He  carried  on  the  busi- 
ness of  an  American  agent,  and  in  that  character  received  from  the 
plaintiff  a  bill  of  exchange  upon  a  London  house  for  £3,164  lis.  8c7., 
indorsed  by  the  plaintiffs  in  the  following  words :  "Pay  to  Samuel 
Williams,  Esq.,  of  London,  or  his  order,  _/or  my  use.  Henry  Sigour- 
ney."  The  defendants  were  in  the  habit  of  discounting  for  Williams  ; 
and  on  the  22d  of  October,  1825,  they  discounted  for  him  the  bill  in 
question.  In  the  morning  of  that  day,  the  balance  in  his  favor  ex- 
ceeded the  amount  of  this  bill.  In  the  course  of  the  morning,  he 
indorsed  this,  with  other  bills,  to  the  defendants,  to  the  amount  of 
£7,081. 

They  discounted  bona  fide,  giving  him  credit  for  the  amount,  short 
by  the  discount  only.  By  five  o'clock  of  that  day,  they  paid  his  drafts 
and  acceptances  to  the  amount  of  upwards  of  £10,000.  On  the  24th 
of  October,  Williams  stopped  payment,  and  subsequently  became  a 
bankrupt.  The  bill  in  question  was  paid  by  the  acceptors,  and  the 
amount  received  by  the  defendants. 

The  question  for  the  opinion  of  the  court  was  whether,  under  the 
circumstances,  the  plaintiff  was  entitled  to  recover  from  the  defend- 
ants the  amount  of  the  bill  in  question.  If  he  was,  the  verdict  was  to 
stand  :  if  not,  a  nonsuit  was  to  be  entered.^ 

JPatteson,  for  the  defendants  below.  The  general  rule  is  that  an 
indorsement  transfers  to  the  indorsee  all  the  rights  of  the  indorser, 

'  Judgment  being  rendered  for  the  plaintiff  in  the  King's  Bench,  the  special  case 
was  turned  into  a  special  verdict,  and  the  cause  was  then  carried  by  a  writ  of  error 
to  the  Exchequer  Chamber.  The  facts,  as  set  forth  in  the  special  case  in  7  L.  J. 
K.  B.  73,  have  been  substituted  for  the  special  verdict  given  in  the  report  by  Bing- 
ham. —  Ed. 
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and  among  others  the  right  of  transferring  the  interest  in  the  bill  by- 
indorsement.  More  V.  Manning,  Acheson  v.  Pountain,i  Edie  v.  East 
India  Company.  In  the  latter  case,  Wilmot,  J.,  even  intimated  a 
doubt  whether  there  could  be  a  restrictive  indorsement.  But,  conced- 
ing that  there  may,  the  question  is  whether  the  indorsement  in  this 
case  contains  clear  negative  words  restraining  the  negotiability  of  the 
bill.  The  words  must  be  construed  most  strongly  against  the  plaintiff 
below,  the  party  using  them.  First,  the  bill  is  indorsed  payable  to 
order.  Prima  facie,  therefore,  it  was  transferable.  The  legal  title 
,  was  in  Williams,  though,  as  between  the  plaintiff  below  and  him,  he 
might  be  bound  to  hold  the  bill  for  the  use  of  the  plaintiff  below;  and, 
if  Williams  had  the  legal  title,  he  might  transfer  his  interest  in  the  bill 
by  indorsement.  In  Snee  v.  Prescott,''  the  language  of  the  bill  was, 
"  Pay  to  my  use  and  order,"  —  not  "  pay  A.  B.,  to  my  use."  The  mean- 
ing of  such  an  indorsement  was  considered  in  Evans  v.  Cramlington.' 

1  1  Str.  557.  2  1  Atk.  247. 

'  "  Tliis  was  a  special  action  on  the  case  brought  upon  a  bill  of  exchange,  which 
was  tlius:  The  defendant,  Cramlington,  drew  a  bill  of  exchange  for  £500  upon  one 
Rider,  payable  at  twenty-five  days'  sight  to  one  Price,  or  order,  for  the  use  of  one 
Calvert.  Price  indorsed  this  bill  to  the  plaintiff,  Evans,  which  was  accepted  by 
Rider ;  but  he  did  not  pay  the  money  on  the  day ;  and  thereupon  the  plaintiff,  Evans, 
who  was  the  indorsee,  brought  this  action  against  Cramlington,  the  drawer. 

The  defendant,  Cramlington  (after  oyer  of  the  bill),  pleaded  that  Calvert  ("who  was 
named  the  cestui  que  use  in  the  bill)  was  an  officer  in  the  excise,  and  indebted  to  the 
king  in  such  a  sum,  and  that,  upon  an  exchequer  process,  at  the  suit  of  the  king, 
this  £500  was  extended  in  his  hands. 

And,  upon  a  demurrer  to  this  plea,  there  were  two  points  made  ;  — 

1.  Whether,  by  the  words  of  the  bill,  Calvert  had  such  an  interest  in  the  money 
that,  before  it  was  paid  to  Price,  or  order,  it  might  be  extended  as  the  proper  goods 
of  Calvert  for  his  debt  due  to  tlie  king  ;  or  whether  he  had  only  an  equitable  right  to 
receive  and  liave  the  money  after  it  was  paid  to  Price. 

2.  Wliether  Price  had  such  an  interest  in  the  money  by  the  words  of  this  bill  that 
he  might  lawfully  indorse  and  assign  it  to  another  by  the  custom  of  merchants  ;  or 
whether  he  had  only  a  bare  authority  to  receive  it  for  the  use  of  Calvert. 

And  afterwards,  in  Easter  term,  1  Will.,  it  was  adjudged  by  the  Cliief  Justice  Holt 
and  the  court  for  the  plaintiff,  because  Calvert  had  only  an  equitable  interest,  and 
not  a  lawful  one,  to  have  the  money ;  for  he  could  not  maintain  an  action  on  this 
bill  against  Rider. 

Besides,  the  indorsement  of  it  by  Price  to  Evans  (the  plaintiff)  was  for  value  re- 
ceived of  the  plaintiff  by  Price  ;  and  so  he  received  that  very  money  to  which  Calvert 
had  an  equity,  and  therefore  he  was  responsible  in  equity  to  him  ;  but  the  sum  de- 
manded by  the  plaintiff,  Evans,  is  not  that  sum,  but  another  due  to  him  for  value 
received  in  which  sum  Calvert  was  not  concerned ;  and  for  these  reasons  the  money 
now  in  demand  was  not  extendible,  and  therefore  this  plea  was  adjudged  ill. 

Afterwards,  the  defendant  brought  a  writ  of  error  in  the  Exchequer  Chamber 
upon  this  judgment;  and  in  Easter  term,  2  Will.,  &c.,  the  judgment  was  affirmed." 
Carth.  5.  — Ed. 

46 
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In  the  case,  as  reported  in  Shower,  p.  4,  Lord  Holt  says :  "  This 
is  a  bill  which  is  assignable  by  Price ;  and  when  Price  assigned  it 
he  received  the  money,  and  that  receipt  was  for  the  use  of  Calvert ; 
and  there  Calvert  hath  his  action  :  but  we  can  take  notice  of  none  hut 
Price ;  and  at  this  rate  the  credit  of  bills  of  exchange  will  be  spoiled." 
If  Calvert's  consent  had  been  necessary,  that  must  have  been  stated  in 
the  jjleadings  to  have  been  given  ;  but  there  is  no  such  averment.  The 
pleadings  are  set  out  in  Ventris,  p.  308.  That  case,  therefore,  is  an 
authority  to  show  that  Williams  had  authority  to  transfer  the  interest 
in  the  bill  in  this  case.  The  words  "  to  my  use  "  may  be  construed  as 
a  direction  from  the  plaintiff  to  Williams,  his  agent,  to  apply  the  bill, 
or  the  proceeds  of  it,  to  his,  the  plaintiff's,  use.  The  other  construc- 
tion makes  the  indorsement  restrictive.  But  the  intention  is  not  clear ; 
and  it  ought  to  be  so,  in  order  to  restrain  the  negotiability  of  the  bill. 
If  the  first  construction  be  adopted,  the  defendants  below  clearly -were 
not  bound  to  see  to  the  application  of  the  money.  If  the  words  of  the 
indorsement  had  been,  "  which  place  to  my  account,"  or  "  which  hold 
to  my  use,"  the  defendants  below  would  not  have  been  bound  to  look 
to  the  application  of  the  money.  The  party  to  whom  a  bill  is  tendered 
is  not  bound  to  make  any  inquiry.  According  to  the  argument  on  the 
other  side,  every  subsequent  indorsee  would  be  a  trustee  for  the  plain- 
tiff below.  That  would  be  very  inconvenient.  In  Evans  v.  Cramling- 
ton,  Lord  Holt  says  that  when  Price  assigned  the  bill,  and  received 
the  money,  he  became  trustee  for  Calvert.  If  that  be  so,  then  Wil- 
liams, by  indorsing  for  value  to  Lloyd,  became  trustee  for  the  plain- 
tiff below.  He  could  not  make  the  defendants  below  trustees  for 
the  plaintiff  below.  The  reasonable  construction  of  the  indorsement 
is  that  it  was  a  direction  by  the  principal  to  his  selected  agent  to  ap- 
ply the  proceeds  to  his  use.  If  thei-e  were  any  fraud  or  other  suspi- 
cious circumstances,  the  case  might  have  been  different.  Treuttel  v. 
Barandon  proceeded  on  that  ground.  And  in  Roberts  v.  Kensington 
the  sum  mentioned  in  the  bill  was  only  to  be  paid  in  a  certain  event 
specified  in  the  indorsement,  of  which  the  acceptors  had  uotice,  as  they 
did  not  accept  till  after  the  indorsement.  The  defendants  below  ap- 
plied the  money  generally,  according  to  the  direction  of  Williams. 
They  could  not  know  in  what  mode  Williams  was  to  apply  the  money 
to  the  use  of  the  plaintiff  below.  This  was  a  bona  fide  discount,  in 
the  way  of  trade,  to  Williams  himself.  The  defendants  below  weie 
not  trustees  for  the  plaintiff  below. 

F.  Pollock,  for  the  plaintiff  below.  The  bill  belonged  to  the  plain- 
tiff below  ;  and  he  is  entitled  to  recover  its  amount  from  the  defend- 
ants. The  indorsement  was  special,  so  as  to  prevent  the  indorsee  from 
transferring  any  interest  in  the  bill  beyond  the  particular  purpose  or 
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the  particular  individual  mentioned  in  the  indorsement.  The  earliest 
case  where  such  a  special  indorsement  is  mentioned  is  Snee  v.  Prescott. 
There  Lord  Hardwicke  says  :  "  Promissory  notes  and  bills  of  exchange 
are  frequently  indorsed  in  this  manner :  Pray  pay  the  money  to  my 
use,  in  order  to  prevent  their  being  filled  up  with  such  an  indorsement 
as  passes  the  interest."  In  Edie  v.  The  East  India  Company,  Wil- 
mot,  J.,  speaking  of  an  indorser,  says :  "  To  be  sure,  he  may  give  a 
mere  naked  authority  to  a  person  to  receive  it  for  him.  He  may  write 
upon  it,  '  Pray  pay  the  money  to  my  servant,  for  my  use,'  or  use  such 
expressions  as  necessarily  import  that  he  does  not  mean  to  indorse  it 
over,  but  is  only  authorizing  a  particular  person  to  receive  it  for  him, 
and  for  his  own  use.  In  such  case,  it  would  be  clear  that  no  valuable 
consideration  had  been  paid  him  ;  but,  at  least,  that  intention  must 
appear  upon  the  face  of  the  indorsement."  It  appears,  therefore,  from 
these  two  authorities,  that  an  indorsement  in  the  form  used  in  the 
present  case  will  prevent  the  indorsee  from  passing  the  interest  in  the 
bill  by  a  subsequent  indorsement.  The  genei-al  indorsement  of  a  bill 
makes  it  the  legal  property  of  the  indorsee,  and  gives  him  the  jus  dis- 
ponendi  /  but  an  indorsement  for  the  use  of  another  is  notice  that  the 
property  in  the  bill  is  in  that  other,  and  that  the  holder  is  an  agent  for 
him,  and  cannot  transfer  the  bill.  Evans  v.  Cramlington  only  decided 
that  the  drawer  of  a  bill,  in  favor  of  A.  to  the  use  of  B.,  could  not, 
when  sued  by  C,  to  whom  it  had  been  indorsed  by  A.,  set  up  as  a 
defence  the  rights  of  B.  as  a  jus  tertii. 

Best,  C.  J.  We  are  all  of  opinion  that  the  judgment  of  the  Court  of 
King's  Bench  must  be  affirmed.  Whoever  reads  the  indorsement  on 
this  bill  of  exchange  must  perceive  that  its  operation  is  limited,  and 
that  the  object  of  the  indorser  was  to  prevent  the  money  received  in 
respect  of  the  bill  from  being  applied  to  the  use  of  any  other  person 
than  himself :  to  whomsoever  the  money  might  be  paid,  it  would  be 
paid  in  trust  for  the  indorser ;  and  into  whose  hands  soever  the  bill 
travelled,  it  carried  that  trust  on  the  face  of  it.  And  we  see  no  incon- 
venience to  commercial  interests  from  such  a  limitation  of  the  effect 
of  the  indorsement  so  expressed.  The  only  result  will  be  to  make 
parties  open  their  eyes,  and  read  before  they  discount. 

It  is  impossible  to  read  this  indorsement  without  seeing  that  some 
inquiry  is  necessary ;  for,  if  such  be  not  the  use  of  the  words  intro- 
duced, they  are  of  no  use.  But,  if  a  use  can  be  found  for  them,  the 
courts  must  apply  them  in  the  way  in  which  they  were  intended  to 
operate. 

The  indorser  has  added  the  words  "or  order"  to  the  name  of  the 
indorsee,  because,  if  he  had  not  done  so,  the  indorsee  must  have 
attended  in  person  to  obtain  payment  of  the  bill ;  and  the  short  way 
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to  obviate  that  inconvenience  was  to  introduce  the  words  "  or  order." 
But  he  still  intended  that  the  person  ordered  by  the  indorsee  to  re- 
ceive the  amount  should  receive  it  to  the  use  of  him,  the  indorser. 

But  the  defendants  below,  instead  of  paying  the  amount  of  the  bill 
for  the  use  of  Sigourney,  the  indorser,  have  discounted  it  for  the  use 
of  Williams,  the  indorsee.  We  are  all,  therefore,  of  opinion  that  the 
judgment  of  the  Court  of  King's  Bench  must  be  Affirmed} 


CROOK  V.  JADIS. 
Iw  THE  King's  Bench,  Janttaet  13,  1834. 

[Reported  in  5  Bamewall  ^  Adolphus,  909.] 

AssiTMPSiT  by  the  plaintiff  as  indorsee  against  the  defendant  as  the 
drawer  of  a  bill  of  exchange,  dated  May  23, 1831,  for  £1,000,  accepted 
by  Lord  Fole,  and  payable  eleven  months  after  date.  Plea,  general  issue. 
At  the  trial  before  Denman,  C.  J.,  at  the  Middlesex  sittings  after  last 
Michaelmas  term,  the  defence  was  that  the  bill,  as  between  the  drawer 
and  acceptor,  was  a  mere  accommodation  bill,  and  had  been  issued  by 
the  defendant  to  a  bill-broker  to  get  discounted  ;  and  that  the  latter  had 
fraudulently,  and  without  any  authority,  sold  it  to  one  Howard,  for  whom 
the  plaintiff  discounted  it.  On  the  evidence,  it  was  contended  that  the 
plaintiff  had  not  used  due  caution,  and  that  he  had  taken  the  bill  under 
circumstances  which  ought  to  have  excited  the  suspicion  of  a  prudent 
man  ;  that  the  bill  had  not  been  fairly  obtained,  and  therefore  he  was 
not  entitled  to  recover.  Lord  Denman,  C.  J.,  told  the  jury  to  find  for 
the  plaintiff,  if  they  thought  he  had  not  been  guilty  of  gross  negligence 
in  taking  the  bill  under  the  circumstances  given  in  evidence.  A  ver- 
dict having  been  found  for  the  plaintiff, 

1  Snee  v.  Prcscott,  1  Atk.-245,  249;  Sweeny  v.  Easter,  1  Wall.  166;  Brown  v. 
Jackson,  1  Wash.  C.  C.  512  ;  Lee ;;.  Chillicothe  Bank,  1  Bond,  387  ;  Leary  v.  Blanchard, 
48  Me.  269;  Wilson  u.  Holmes,  5  Mass.  543  ;  Eock  Co.  Bank  r.  Hollister,  21Minn.385; 
Third  Bank  v.  Clark,  23  Minn.  263;  Blaine  v.  Bourne,  11  R.  I.  — ;  Tower  v.  Finnie, 
4  Call,  411,  accord. 

The  insertion  of  the  words  "executor,"  "administrator,"  "trustee,"  "assignee," 
"  agent,"  "  guardian,"  or  "  sheriff,"  after  the  name  of  the  payee  or  indorsee  in  a  bill 
or  note,  does  not  restrict  the  transfer  of  the  instrument.  Supra,  389  n.  1,  391  n.  1; 
Fountain  . .  Anderson,  33  Ga.  372  ;  Walter  v.  Kirk,  14  111.  55 ;  Downer  v.  Kead, 
17  Minn.  493;  Thornton  a.  Rankin,  19  Mo.  193;  Powell  v.  Morrison,  36  Mo.  244; 
Fletcher  v.  Scliaumburg,  41  Mo.  501. 

But  see  Nicholson  v.  Chapman,  1  La.  An.  222 ;  DeGoer  v.  Kellar,  2  La,  An.  496 ; 
Nicholson  (,■.  .Jacobs,  2  La.  An.  666;  McMasters  v.  Dunbar,  2  La.  An.  577  ;  Holmes 
V.  Caraai   Freem.  Ch.  (Miss.)  408. 
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Sir  James  Scarlett  now  moved  for  a  new  trial  on  the  ground  that 
the  true  question  which  ought  to  have  been  submitted  to  the  jury  was 
whether  the  plaintiff  had  taken  the  bill  under  circumstances  which 
ought  to  have  excited  the  suspicion  of  a  prudent  man.  Down  v. 
Halling.i 

Denmaist,  C.  J.  I  used  the  expression  "  gross  negligence  "  advisedly^ 
because  I  thought  nothing  less  ought  to  have  prevented  the  plaintiff 
from  recovering  on  the  bill. 

LiTTLEDALE,  J.  There  must  be  gross  negligence,  at  least  in  a  case 
like  the  present,  to  deprive  a  party  of  his  right  to  recover  on  a  bill  of 
exchange. 

Taunton,  J.  I  think  the  case  was  properly  submitted  to  the  jury. 
I  cannot  estimate  the  degree  of  care  which  a  prudent  man  should 
take.  The  question  put  by  the  Lord  Chief  Justice,  whether  the  plain- 
tiff was  guilty  of  gross  negligence,  was  more  definite  and  appropriate. 

Patteson,  J.  I  never  could  understand  what  is  meant  by  a  party's 
taking  a  bill  under  circumstances  which  ought  to  have  excited  the 
suspicion  of  a  prudent  man.  Rule  refused.'^ 


GOODMAN  V.   HARVEY  and   Others. 
In  the  King's  Bench,  Apkil  28,  1836. 

[Reported  m  i  Adolphus  ^  Ellis,  870.] 

Assumpsit  on  a  bill  of  exchange  drawn  by  defendants,  Sept.  1, 
1832,  at  Limerick,  upon  Gould,  Dowie,  &  Co.  (London),  for  £262  13«. 
Id.,  value  in  freight  per  Cicero,  payable  at  four  months  to  John  Scott 
or  order,  indorsed  by  Scott  to  David  Levy,  and  by  D.  Levy  to 
plaintiff.  The  first  count  alleged  non-acceptance ;  the  second,  non- 
payment. Plea  (before  the  new  rules),  non  assumpsit.  Ou  the  trial 
before  Lord  Denman,  C.  J.,  at  the  sittings  in  London,  after  Hilary 
term,  1835,  the  following  facts  appeared.  The  bill  was  given  by  the, 
defendants,  merchants  at  Limerick,  to  Scott,  a  ship-owner,  for  a  bal- 
ance of  freight.  Scott  gave  it  to  Hudson,  a  ship's  captain  (who  gave 
no  value,  and  whose  name  did  not  appear  on  the  bill),  to  get  it  dis- 
counted. Hudson  delivered  the  bill  for  that  purpose  to  David  Levy, 
who  caused  it  to  be  presented  for  acceptance  on  September  20th.    The 

>  4  B.  &  C.  330. 

"  Backhouse  ».  Harrison,  5  B.  &  Ad.  1098,  accord. 

See  Foster  v.  Pearson,  1 C.  M.  &  R.  855 ;  Bartrum  v.  Caddy,  9  A'.  &  E.  280.  —  ED. 
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drawees  refused  acceptance,  in  consequence  of  having  received  from 
the  defendants  a  notice,  sent  to  tlie  latter  by  a  solicitor,  warning 
.them  not  to  pay  any  money  to  Scott,  or  to  any  other  person  on  his 
account,  as  the  party  giving  the  notice  was  about  forthwith  to  sue  out 
a  commission  of  bankrupt  against  him,  on  the  petition  of  certain  per- 
sons named  in  the  notice.^  The  drawees  gave  this  communication 
(the  receipt  of  which  was  proved  at  the  trial)  as  their  reason  for  not 
accepting.  The  bill  was  noted  for  non-acceptance,  and  protested.  No 
notice  of  the  non-acceptance  was  given  to  the  defendants.  Levy  re- 
turned the  bill  to  Hudson,  who,  in  the  latter  part  of  October,  carried 
it  back  to  Scott.  Scott,  who  had  by  that  time  been  arrested  for  debt, 
gave  the  bill  to  Hudson  again,  in  order  that  he  might  once  more  en- 
deavor to  raise  money  by  discounting  it ;  and  Hudson  undertook  to 
do  so.  Hudson  again  placed  the  bill  in  the  hands  of  Levy  ;  and  he  got 
it  discounted  by  the  plaintiff,  who  paid  about  £260  upon  it.  Levy  never 
remitted  the  proceeds,  but,  as  was  represented  at  the  trial,  retained 
them  in  fraud  of  Scott ;  and  no  value  was  ever  given  for  the  bill  by 
either  Levy  or  Hudson.  When  the  bill  became  due,  the  plaintiff  pre- 
sented it  for  payment,  which  Gould,  Dowie,  &  Co.  refused,  although 
they  had  funds,  the  right  to  the  [)roceeds  being  contested.  They  were 
furnished  with  funds  a  day  or  two  before  the  bill  became  due,  but  had 
not  funds  at  the  time  of  the  non-acceptance.  The  bill  was  protested 
for  non-payment;  and  notice  of  the  non-payment  was  sent  to  the 
defendants  by  letter,  stating  that  the  bill  had  been  protested  as  last 
mentioned,  but  not  enclosing  a  copy  of  the  protest.  For  the  defendants, 
it  was  objected,  first,  that  the  letter  ought  to  have  contained  a  copy  of 
the  protest,  which  objection  the  Lord  Chief  Justice  overruled ;  and, 
secondly,  that  the  plaintiff,  in  taking  the  bill  from  Levy  with  the  no- 
tarial marks  upon  it,  had  been  guilty  of  gross  negligence,  and  therefore 
took  the  bill  with  all  its  vices,  and  could  have  no  better  right  to 
recover  upon  it  than  Levy  himself,  who  clearly  would  have  had  none. 
The  Lord  Chief  Justice  was  of  this  opinion,  and  observed  that  the 
plaintiff  had  received  the  bill  with  the  death-wound  apparent  on  it ; 
and  he  proposed  to  the  plaintiff's  counsel  either  a  nonsuit,  or  that  the 
case  should  go  to  the  jury  on  the  question  whether  or  not  the  plaintiff 
had  been  guilty  of  gross  negligence.  The  jury,  in  answer  to  a  ques- 
tion from  the  Lord  Chief  Justice,  said  that,  in  their  opinion,  the  notary's 
marks  on  the  bill  were  sufficient  notice  to  an  indorsee  of  non-accept- 
ance. A  nonsuit  was  then  taken  ;  and  in  the  next  term  Erie  moved 
for  a  new  trial,  on  the  ground  that  the  above  ruling  against  the  plain- 

1  The  commission  did  afterwards  issue,  on  a  fiat  dated  Jan.  15,  1833,  and  this 
action  was  understood  to  be  defended  by  Scott's  assignees. 
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tiff  was  incorrect ;  that  the  bill  had  been  lawfully  sent  into  th"^  market 
by  Scott,  while  not  yet  due ;  and  that  the  plaintiff,  who  had  taken  it 
before  maturity,  and  given  value  for  it,  had  a  right  to  recover  the 
amount,  notwithstanding  any  defect  in  the  title  of  an  intermediate 
party.     A  rule  nisi  was  granted. 

Sir  John  Campbell,  Attorney-General,  and  Mellor,  now  showed 
cause.  Independently  of  the  objection  which  prevailed,  the  plaintiff 
ought  not  to  have  recovered,  first,  because  tlie  defendants  had  no 
proper  notice  of  the  refusal  to  accept.  A  holder,  knowing  that  the 
bill  has  been  dishonored  by  non-acceptance,  is  bound  to  give  notice  of 
it  to  the  drawer,  as  admitted  ty  all  the  judges  in  O'Keefe  v.  Dunn. 
Here  the  notarial  marks  afforded  such  knowledge  to  any  holder.  The 
object  of  the  notice' to  the  drawer  is  that,  if  he  has  funds  in  the  hands 
of  the  drawee,  he  may  remove  them ;  and  here  the  defendants  had 
funds  in  the  hands  of  Gould,  Dowie,  &  Co.  before  the  bill  became  due. 
Secondly,  no  regular  notice  of  the  non-payment  was  given,  because  the 
letter  communicating  that  fact  did  not  furnish  any  copy  of  the  protest. 
This  was  a  foreign  bill,  being  drawn  in  Ireland.  Mahoney  v.  Ashlin.' 
And  where  the  indorsee  of  a  bill,  drawn  in  the  West  Indies,  payable 
in  London  at  sixty  days'  sight,  noted  it  for  non-acceptance,  and  at  the 
end  of  sixty  days  protested  it  for  non-payment,  and  then  wrote  to  the 
drawer  in  the  West  Indies,  acquainting  him  that  the  bill  was  not 
accepted,  it  was  held  that  the  indorsee,  "  by  not  sending  the  protest 
for  non-acceptance,"  had  "  made  himself  liable."  Goostrey  v.  Mead.^ 
Where  notice,  without  a  copy  of  the  protest,  has  been  held  sufiicient, 
the  party  receiving  the  notice  was  resident  in  England  at  the  time. 
[Patteson,  J.,  referred  to  Cromwell  v.  Hynson,'  and  Loed  Denman, 
C.  J.,  to  Robins  v.  Gibson.^]  The  observation  as  to  residence  applies 
to  the  latter  case,  if  not  to  both  ;  and,  in  the  first,  the  reasons  of  Lord 
Kenyon's  ruling  are  not  stated.  In  Chaters  v.  Bell,  "^  where  it  was 
held  that,  if  a  foreign  bill  were  regularly  presented  and  noted,  protest 
might  be  made  at  any  time  before  action  brought,  the  court,  after 
argument,  recommended  a  special  verdict,  but  the  recommendation 
was  never  acted  upon.  [Colekidge,  J.  A  very  good  book,  after 
stating  the  decisions  in  Cromwell  v.  Hynson  '  .and  Goostrey  v.  Mead,^ 
observes  °  of  the  latter,  "  The  only  way  in  which  this  case  can  be 
reconciled  with  Lord  Kenyon's  decision  is  by  considering  the  ex- 
pressions used  in  the  latter  case,  '  not  sending  protest,'  as  meaning 
nothing  more  than  '  not  giving  notice  of  the  non-acceptance.'  "]  Then, 
as  to  the  other  point,  the  plaintiff,  although  he  gave  value  for  the 

1  2  B.  &  Ad.  478.  "  Bull.  N.  P.  271.  3  2  Esp.  511. 

•  1  M.  &  S.  288.  6  i  Esp.  48.  «  1  Selw.  N.  P.  (Stli  ed.)  337. 
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bill,  was  not  entitled  to  recover :  in  the  first  place,  because  he  took 
the  bill  after  it  had  been  noted  for  non-acceptance,  and  no  distinc- 
tion is  to  be  drawn  between  a  bill  noted  for  non-acceptance  and 
one  dishonored  by  non-payment,  per  Bayley,  J.,  in  Crossley  v.  Ham. 
He  took  it,  therefore,  subject  to  all  infirmities  which  would  have 
attended  it  in  the  hands  of  Hudson  ;  and  Hudson  could  not  have 
recovered  upon  it,  having  given  no  value.  Secondly,  even  if  the 
plaintiff  had  taken  the  bill  without  notice  of  dishonor,  yet,  as  it  had 
been  indorsed  in  fraud  of  the  proprietor  Scott,  the  plaintiff  could  only 
have  recovered  on  showing  that  he  was  a  bona  fide  holder  for  value. 
Now,  although  it  can  no  longer  be  maintained  as  law  that  the  holder 
of  a  bill  is  disabled  from  recovering  it  if  he  has  taken  it  under  circum- 
stances which  might  reasonably  have  awakened  suspicion,  the  present 
is  a  case  of  gross  negligence  ;  and  such  negligence  has  so  far  the  effect 
of  fraud  that  the  holder  who  has  been  guilty  of  it  can  have  no  better 
title  than  the  party  from  whom  he  takes. 

Erie,  contra.  The  first  point  was  not  taken  at  the  trial ;  and  the 
facts  proved  showed  that  the  notice  could  not  be  necessary.  Secondly, 
assuming  it  to  be  requisite  that  notice  should  be  given  of  protest 
as  well  as  non-payment,  it  is  sufficient  if  the  letter  communicating  the 
non-payment  states  that  there  has  been  a  protest.  In  Bayley  on  Bills 
(p.  259,  5th  ed.),  speaking  of  protest  and  notice  of  dishonor  in  the  case 
of  a  foreign  bill,  the  author  merely  says,  "  In  some  cases  a  copy,  or 
some  other  memorial  of  it"  (the  protest),  "should  accompany  the 
notice."  [Lokd  Denman,  C.  J.  We  have  no  doubt  that  the  notice 
here  was  sufficient.]  Then,  thirdly,  as  to  the  plaintiff's  title  as  holder. 
No  objection  is  made  to  it,  except  that  his  taking  the  bill  with  the 
notarial  marks  on  it  is  sujDposed  to  show  gross  negligence.  In  O'Keefe 
V.  Dunn,  it  was  held  that  the  indorsee  of  a  bill  which,  in  the  hands  of 
his  indorser,  had  been  refused  acceptance,  no  notice  of  such  refusal 
having  been  given  to  the  drawers,  might  nevertheless  recover  upon  the 
bill,  provided  he  took  the  indorsement  without  knowledge  of  the  pre- 
vious dishonor.  Here,  if  the  plaintiff  knew  of  the  dishonor,  the  dis- 
tinction taken  in  that  case  might,  under  ordinary  circumstances,  be 
available  against  him.  But  that  distinction  is  important  only  where 
notice  to  the  drawer  was  necessary  in  the  first  instance.  Here  it  was 
not ;  for  it  must  be  implied,  from  the  communication  made  to  Gould, 
Dowie,  &c  Co.  by  the  defendants,  that  the  non-acceptance  was  within 
their  knowledge.  Then,  notwithstanding  the  notarial  marks,  the  bill 
was  as  if  it  had  never  been  presented  for  acceptance.  [Littlkdale,  J. 
As  far  as  regards  notice.]  Scott,  then,  had  a  good  cause  of  action 
against  the  defendants  after  the  non-acceptance,  and  might  transfer 
that  right  to  his  indorsee.     Any  ground  of  complaint  as  between  Scott 
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and  the  parties  to  whom  he  had  transferred  it  before  it  reached  the 
plaintiff  cannot  affect  the  plaintiff's  right.  The  only  question  is 
whether  the  plaintiff  acted  bona  fide  in  discounting  it.  (He  was  then 
stopped  by  the  court.) 

LoED  Dbnman,  C.  J.  The  question  I  offered  to  submit  to  the  jury 
was  whether  the  plaintiff  had  been  guilty  of  gross  negligence  or  not. 
I  believe  we  are  all  of  opinion  that  gross  negligence  only  would  not 
be  a  sufficient  answer,  where  the  party  has  given  consideration  for  the 
bill.  Gross  negligence  may  be  evidence  of  mala  fides,  but  is  not  the 
same  thing.  We  have  shaken  off  the  last  remnant  of  the  contrary 
doctrine.  Where  the  bill  has  passed  to  the  plaintiff  without  any 
proof  of  bad  faith  in  him,  there  is  no  objection  to  his  title.  The  evi- 
dence in  this  case  as  to  the  notarial  marks  could  only  weigh  as  ren- 
dering it  less  likely  that  the  bill  should  have  been  taken  in  perfect 
good  faith.     The  rule  must  be  absolute. 

LiTTLEDALE,  Patteson,  and  CoLEEiDGE,  JJ.,  Concurred. 

Rule  absolute.''- 

I  TJther  v.  Rich,  10  A.  &  E.  784  ;  Arbouin  v.  Anderson,  1  Q.  B.  498 ;  Ex  parte 
Bushell,  3  Mont.  D.  &  D.  658 ;  May  v.  Chapman,  16  M.  &  W.  .355  ;  Bank  of  Bengal  v. 
Fagan,  7  Moo.  P.  C.  72 ;  Raphael  v.  Bank  of  England,  17  C.  B.  161 ;  Carlon  v.  Ire- 
laud,  5  E.  &  B.  765  ;  Oakeley  v.  Ooddeen,  2  E.  &  F.  656 ;  Dalley  v.  De  Fries,  11  W.  R. 
376 ;  Jones  v.  Gordon,  2  App.  Cas.  616 ;  26  W.  R.  172,  s.  c.  accord. 

In  May  v.  Chapman,  supra,  Parke,  B.,  said,  p.  361 ; "  I  agree  that '  notice  and  knowl- 
edge '  means  not  merely  express  notice,  but  knowledge,  or  the  means  of  knowledge, 
to  which  the  party  wilfully  shuts  his  eyes."  In  Jones  v.  Gordon,  26  W.  R.,  supra,  the 
rule  was  thus  stated  by  Lord  Blackburn,  p.  174 :  "  I  think,  however,  it  is  now  settled 
that,  if  value  is  given  for  a  bill,  it  is  not  enough  to  show  that  there  was  carelessness, 
negligence,  or  foolishness  in  not  suspecting  that  the  bill  was  wrong  when  there  were 
circumstances  which  might  have  led  to  such  a  suspicion.  All  these  are  matters  which 
tend  to  show  that  there  was  dishonesty  in  not  doing  it;  but  they  do  not  in  them- 
selves furnish  a  defence  to  an  action  on  a  bill  of  exchange.  I  take  it  that  it  is  neces- 
sary to  show  whether  in  the  case  of  a  party  who  is  solvent  and  sui  Juris,  or  as  against 
the  estate  of  a  bankrupt,  that  the  person  who  gave  value  (whether  great  or  small)  for 
the  bill  was  affected  with  notice  that  there  was  sometliing  wrong  about  it  when  he 
took  it ;  but  he  need  not  have  had  notice  of  what  the  particular  wrong  was.  If  a 
man,  knowing  that  a  bill  was  in  the  hands  of  a  person  who  had  no  right  to  it,  should 
think  that,  perhaps,  the  holder  had  stolen  it,  when  in  truth  the  latter  had  obtained  it 
by  false  pretences,  I  think  he  would  be  taking  it  at  his  peril.  But  such  evidence  of 
carelessness  or  blindness  might,  with  other  evidence,  be  good  evidence  upon  the  ques- 
tion, which  appears  to  me  to  be  the  real  one,  whether  he  knew  that  there  was  some- 
thing wrong  in  the  bill.  If  he  was  (so  to  speak)  honestly  blundering  and  careless,  he 
would  not  be  disentitled  to  recover;  but  if  it  appeared  that  he  must  have  had  a  sus. 
picion  of  something  wrong,  and  that  he  refrained  from  asking  questions,  not  because 
he  was  an  honest  blunderer  or  a  stupid  man,  but  because  he  thought  in  his  secret 
mind,  '  I  suspect  there  is  something  wrong,  and  if  I  ask  questions  it  will  be  no  longer 
suspecting,  but  knowing,  and  then  I  shall  be  unable  to  recover,'  I  think  that  is  dis- 
honesty." 
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It  is  hardly  necessary  to  add  that  the  bona  fides  of  a  purchaser  under  the  law-mer- 
chant differs  in  no  respect  from  the  bona  fides  of  a  purchaser  in  equity.  See  Jones  v. 
Smith,  1  Hare,  56,  where  Wigram,  V.  C,  stated  the  doctrine  of  notice  as  follows  : 
"  If,  in  short,  there  is  not  actual  notice  that  the  property  is  in  some  way  affected,  and 
no  fraudulent  turning  away  from  a  knowledge  of  facts  which  the  res  gestce  would  sug- 
gest to  a  prudent  mind  ;  if  mere  want  of  caution,  as  distinguished  from  wilful  blind- 
ness, is  all  that  can  be  imputed  to  the  purchaser,  then  the  doctrine  of  constructive 
notice  will  not  apply  ;  then  the  purchaser  will,  in  equity,  be  considered,  as  in  fact  he 
is,  a,bonafide  purchaser,  without  notice.  Tliis  is  clearly  Sir  Edward  Sugden's  opinion; 
and,  with  that  sanction,  I  have  no  hesitation  in  saying  it  is  mine  also." 

The  doctrine  of  Goodman  u.  Harvey  obtains  generally  in  the  United  States. 
Goodman  v.  Simonds,  20  How.  343 ;  Pittsburgh  Bank  v.  Neal,  22  How.  96  ;  Murray 
V.  Lardner,  2  Wall.  110  ;  Hotchkiss  ...  Nat.  Banks,  21  Wall.  354  ;  Collins  v.  Gilbert, 
91  U.  S.  753 ;  Brown  v.  Spofford,  17  Alb.  L.  J.  31 ;  Ex  parte  Estabrook,  2  Lowell, 
547;  Sclioen  v.  Houghton,  50  Cal.  528;  Brush  v.  Seribner,  11  Conn.  395;  Craft's 
Appeal,  42  Conn.  146 ;  Matthews  v..  Poythress,  4  Ga.  287 ;  Comstock  v.  Hannah, 
76  111.  530;  Shreeves  v.  Allen,  79  111.  553;  Murray  v.  Beckwith,  81  111.  43  ;  Spitler 
V.  James,  32  Ind.  202,  208 ;  Gage  v.  Sharp,  24  Iowa,  15,  19 ;  Lake  v.  Reed,  29  Iowa, 
258;  Woolfolk  ...  Bank  of  America,  10  Bush,  604;  Smith  v.  Harlow,  64  Me.  610 
{semble};  EUicott  u.  Martin,  6  Md.  509;  Commercial  Bank  u.  Nat.  Bank,  30  Md. 
11;  Maitland  v.  Citizens'  Bank,  40  Md.  640;  Worcester  Bank  v.  Dorchester 
Bank,  10  Cush.  488 ;  Spooner  i'.  Holmes,  102  Mass.  503,  608  ;  Smith  v.  Livingston, 
111  Mass.  342;  Miller  a.  Finley,  26  Mich.  249;  Howry  o.  Eppinger,  34  Mich.  29; 
Hortou  u.  Bayne,  52  Mo.  531 ;  Merrick  v.  PhiUips,  58  Mo.  436  ;  Hamilton  v.  Marks, 
63  Mo.  107  ;  Kittle  v.  DeLamater,  3  Neb.  325  ;  Crosby  v.  Grant,  36  N.  H.  273;  Mer- 
riam  v.  Rockwood,  47  N.  H.  81 ;  Hamilton  v.  Vought,  34  N.  J.  187  ;  Hall  v.  Wilson, 
16  Barb.  548 ;  Steinhart  v.  Boker,  34  Barb.  436 ;  Lord  i>.  Wilkinson,  56  Barb.  593 ; 
Magee  v.  Badger,  31  N.  Y.  247  ;  Belmont  Bank  v.  Hoge,  35  N.  Y.  65;  Welch  v.  Sage, 
47  N.  Y.  143 ;  Seybel  u.  Nat.  Bank,  54  N.  Y.  288";  Chapman  y.  Rose,  56  N.  Y.  137 ; 
Dutchess  Co.  v.  Hachfleld,  1  Hun,  675 ;  Johnson  u.  Way,  27  Oh.  St.  374 ;  Phelan  v. 
Moss,  67  Pa.  59;  State  Bank  v.  McCoy,  69  Pa.  204;  Moorehead  o.  Gilmore,  77  Pa. 
118 ;  Greneaux  v.  Wheeler,  6  Tex.  515  ;  Davis  v.  Miller,  14  Gratt.  5  (semble). 

The  decisions  and  dicta  in  the  following  cases  are  overruled  .  Hall  u.  Hale,  8 
Conn.  336;  Russell  v.  Hadduck,  8  111.  233  (semble) ;  Sturges  v.  Nat.  Bank,  49  111.  220; 
Sims  V.  Bice,  67  111.  88 ;  Adkins  v.  Blake,  2  J.  J.  Marsh.  40 ;  Ayer  v.  Hutchins,  4 
Mass.  370  (semble)  ;  Cone  v.  Baldwin,  12  Pick.  545  (semble)  ;  Hamilton  v.  Marks,  52 
Mo.  78 ;  Greer  v.  Yosti,  56  Mo.  307  ;  Buckner  v.  Jones,  1  Mo.  App.  538  ;  Wiggin  v. 
Bush,  12  Johns.  306  (semble) ;  Brown  v.  Taber,  5  Wend.  566;  Pringle  u.  Pliillips,  5 
Sandf  157;  Holbrook  v.  Mix,  1  E.  D.  Sm.  154;  Danforth  v.  Dart,  4  Duer,  101; 
Williamson  i-.  Brown,  15  N.  Y.  354;  McKesson  v.  Stanberry,  3  Oh.  St.  156  (semble); 
Bassett  v.  Avery,  15  Oh.  St.  299  (semble) ;  Beltzhoover  u.  Blackstock,  3  Watts,  20 
[semble);  Dickson  v.  Primrose,  2  Miles,  366  (semble).  —  Ed. 
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AWDE  V.  WILLIAM  DIXON. 
In  the  Exchequbb,  June  23,  1851. 

[Reported  in  6  Exchequer  Reports,  869.] 

Assumpsit  by  payee  against  maker  of  a  promissory  note. 

Pleas:  first,  non  fecit;  secondly,  that  the  promissory  note  was 
the  note  of  the  defendant  and  Richard  Dixon ;  that  the  defendant 
subscribed  the  note  as  maker,  and  delivered  it  to  Richard  Dixon,  for 
the  accommodation  of  Richard  Dixon,  and  on  the  terms  only  that  the 
note  should  be  subscribed  by  one  Robinson  as  a  joint  maker  with  the 
defendant  and  Richard  Dixon,  and  that  Richard  Dixon  should  not 
deliver  the  note  to  any  person  without  Robinson  having  first  signed 
the  same  as  maker  ;  that,  before  the  note  was  delivered  to  the  plain- 
tiff, Robinson  refused  to  sign  the  note  ;  that  Richard  Dixon  delivered 
the  note  to  the  plaintiff  without  Robinson  having  signed  the  same, 
whereof  the  plaintifi"  had  notice.     Verification. 

The  plaintiff  joined  issue  on  the  first  plea,  and  to  the  second 
replied  de  injuria. 

At  the  trial  before  Cresswell,  J.,  at  the  last  York  spring  assizes, 
it  appeared  that  the  defendant's  brother,  Richard  Dixon,  being  desir- 
ous of  borrowing  £100  on  the  security  of  a  promissory  note,  applied 
to  the  defendant  to  become  one  of  his  sureties,  which  he  agreed  to  do, 
on  the  representation  of  his  brother  that  one  Robinson  would  become 
his  co-surety,  and  that  the  defendant  should  not  be  responsible  unless 
Robinson  joined  in  the  note.  On  the  faith  of  this  representation,  the 
defendant  signed  the  following  blank  instrument,  leaving  a  space  for 
Robinson's  as  the  first  signature  :  — 

" ,  December,  1848. 

"  On  demand,  we  do  hereby  jointly  and  severally  promise  to  pay 

to  Mr. ,  or  order,  £100,  as  witness  our  hands. 

"  William  Dixon." 

Robinson  refused  to  sign  the  instrument,  and  Richard  Dixon  took  it 
in  its  imperfect  state  to  the  plaintiff ;  and,  upon  R.  Dixon's  repre- 
sentation that  he  had  authority  to  deal  with  it,  the  plaintiff  advanced 
him  money  upon  it,  and  the  blanks  were  filled  up  by  inserting  "  26 " 
before  "  December,"  and  the  plaintiff's  name  as  payee.  The  learned 
judge  diificted  a  verdict  for  the  plaintiff,  reserving  leave  for  the  de- 
fendant to  move  to  enter  a  verdict  for  him. 
A  rule  7iisi  having  been  obtained  accordingly, 
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Atherton  and  WalUs  showed  cause.  Under  the  circumstances, 
Richard  Dixon  had  authority  to  bind  the  defendant,  by  completing 
the  instrument  and  delivering  it  to  a  hona  fide  holder  for  value. 
Where  a  person  intrusted  with  a  negotiable  instrument  for  a  special 
purpose,  delivers  it  to  another,  the  mere  conti-avention  of  the  trust  will 
not  prevent  the  latter  from  recovering,  if  a  bona  fide  holder  for  value 
and  without  notice.  [Paeke,  B.  This  is  a  false  instrument.]  The 
defendant,  by  putting  his  name  to  an  imperfect  instrument,  undertook 
to  be  answerable  for  it  when  filled  up  in  the  shape  of  a  note.  The 
case  is  not  distinguishable  from  that  of  a  blank  acceptance  delivered 
to  a  person  for  a  special  purpose.  [Paeke,  B.  Suppose  Richard 
Dixon  had  authority  to  fill  up  the  instrument  with  £100,  and  he  in- 
serted £200,  would  the  defendant  be  liable  ?  In  the  case  of  Rex  v. 
Hart,^  all  the  judges  were  unanimously  of  opinion  that  where  a 
blank  acceptance  is  delivered  to  a  person,  with  authority  to  fill  it  up 
with  a  particular  sum,  and  he  inserts  a  larger  sum,  he  is  guilty  of  for- 
gery. Regina  v.  Wilson  '^  is  an  authority  to  the  same  effect.J  A  bona 
fide  holder  for  value,  and  without  notice,  is  not  disabled  from  recover- 
ing by  reason  of  the  fraud  of  the  person  from  whom  he  received  the 
note.  Bramah  v.  Roberts.'  [Paeke,  B.  That  was  the  case  of  a  com- 
plete bill  placed  in  the  hands  of  a  third  person  for  a  special  purpose. 
Aldeeson,  B.  Here  the  making  of  the  bill  is  tainted.]  The  defend- 
ant having,  with  full  knowledge  of  the  circumstances,  allowed  the 
imperfect  instrument  to  remain  in  his  brother's  hands,  he  impliedly 
gave  him  authority  to  obtain  money  upon  it.  [Aldeeson,  B.  A  blank 
acceptance  is  not  of  itself  an  authority  to  make  a  complete  bill,  but 
only  evidence  of  authority.  MoUoy  v.  Delves.*  Here  the  defendant 
signed  his  name  to  a  piece  of  paper,  giving  his  brother  authority  to 
make  it  a  promissory  note  on  certain  terms ;  he  makes  it  a  note  on 
other  terms  :  then  how  does  that  differ  from  the  case  of  signing  his 
brother's  name  ?  It  would  be  strange  if  this  transaction  amounted  to 
forgery,  and  yet  we  should  hold  this  a  true  instrument.]  A  person 
who  has  given  value  for  an  imperfect  instrument  cannot  be  said  to  have 
forged  it  by  inserting  his  own  name  as  payee.  [Paeke,  B.  Here  the 
authority  was  countermanded.]  Where  a  person  signed  his  name  to  a 
blank  paper  duly  stamped,  and  delivered  it  to  another  for  the  purpose 
of  drawing  a  bill  of  exchange  in  such  manner  as  the  latter  should  think 
fit,  and  ho  drew  a  bill  payable  to  a  fictitious  payee  or  order,  and  in- 
dorsed it  for  valuable  consideration,  it  was  held  that  the  indorsee  might 
Bue  the  person  who  signed  it  as  drawer,  or  recover  on  a  count  stating 

1  1  Moo.  C.  C.  486.  2  1  Den.  C.  C.  284. 

»  8  Bing.  N.  C.  963;  1  Scott,  350.  <  7  Bing.  428. 
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the  special  circumstances.  Collis  v.  Emett.^  [Pakke,  B.  In  that  case, 
there  was  an  unlimited  power  to  draw  in  any  way;  here  there  was 
an  incomplete  instrument,  which  no  person  had  authority  to  fill  up. 
Aldeeson,  B.  Suppose  the  defendant  had  gone  to  his  brother,  and 
said,  "  I  prohibit  you  from  filling  up  that  note,"  could  that  have  made 
any  difference  ?]  Cruchley  v.  Clarance  decided  that  a  bill  of  exchange 
drawn  and  issued  in  blank  for  the  name  of  the  payee  may  be  fiUed  up 
by  a  bona  fide  holder  with  his  own  name. 

Watson  and  Hugh  Hill  appeared  in  support  of  the  rule,  but  were 
not  called  upon. 

Paeke,  B.  It  is  unnecessary  to  say  whether  this  instrument  is  a 
forgery  or  not,  but  there  is  certainly  ground  for  contending  that  the 
making  of  it  complete  contrary  to  the  directions  of  the  defendant  ren- 
ders it  a  false  instrument  as  against  him.  I  do  not  gainsay  the  posi- 
tion that  a  person  who  puts  his  name  to  a  blank  paper  impliedly 
authorizes  the  filling  of  it  up  to  the  amount  that  the  stamp  will  cover. 
But  this  is  a  different  case.  Here  the  instrument,  to  which  the  de- 
fendant's name  is  attached,  is  delivered  to  his  brother,  with  power  to 
make  it  a  complete  instrument  on  one  condition  only;  that  is,  provided 
Robinson  would  be  a  joint  surety  with  him.  This,  therefore,  is  an 
instance  of  a  limited  authority,  where,  in  case  of  a  refusal  by  Robinson 
to  join,  there  is  a  countermand.  Robinson  refused  to  join,  and  con- 
sequently the  defendant's  brother  liad  no  authority  to  make  use  of  the 
instrument.  A  party  who  takes  such  an  incomplete  instrument  can- 
not recover  upon  it,  unless  the  person  from  whom  he  receives  it  had  a 
real  authority  to  deal  with  it.  There  was  no  such  authority  in  this 
case  ;  and,  unless  the  circumstances  show  that  the  defendant  conducted 
himself  in  such  a  way  as  to  lead  the  plaintiff  to  believe  that  the  de- 
fendant's brother  had  authority,  he  can  take  no  better  title  than  the 
defendant's  brother  could  give.  The  maxim  of  law  is,  '■'■  Nemo  plus 
juris  in  alium  transferre  potest  quam  ipse  hahet"  It  is  a  fallacy  to 
say  that  the  plaintiff  is  a  hona  fide  holder  for  value  :  he  has  taken  a 
piece  of  blank  paper,  not  a  jwomissory  note.  He  could  only  take  it 
as  a  note  under  the  authority  of  the  defendant's  brother,  and  he  bad 
no  authority  ;  consequently,  the  instrument  is  void  as  against  the 
defendant. 

Aldbeson,  B.,  and  Platt,  B.,  concurred.  RuU  absolute? 

1  1  H.  Blac.  313 

2  Townsend  v.  France,  2  Houst.  441  [semble) ;  Jones  v.  Primm,  6  Tex.  170  (semble), 
contra. 

Where  the  signature  of  a  party  to  a  bill  or  note  purports  on  the  face  of  the  instru- 
ment to  have  been  placed  there  by  an  agent,  the  rights  of  a  holder  for  value  will 
depend  upon  tlie  actual  authority  of  the  agent  to  sign  for  tlie  ostensible  principal. 

The  rule  is  thus  stated  by  Byles,  J.,  in  Stagg  v.  Elliott,  12  C.  B.  n.  8.  881 :  "  The 
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HATCH  V.  SEARLES. 

Stanwat's  Case. 
Conway's  Case. 

Tn  Chancbet,  BEroKE  Sir  John  Stuart,  V.  C,  Febeuaet  8,  9,  22, 

1854. 

[Reported  in  2  Smale  Sr  Giffard,  147.] 

An  order  to  administer  the  estate  of  a  testator,  Isaac  Searles,  under 
the  direction  of  the  court,  having  been  made,  creditors  and  claimants 
upon  the  estate  were,  by  advertisements,  required  to  come  in  and 
prove  their  claims  before  the  chief  clerk.  Mr.  Stanway  went  in  before 
the  chief  clerk,  and  sought  to  prove  as  a  creditor  upon  a  bill  of  ex- 
change for  £100,  dated  the  18th  day  of  February,  1852,  drawn  by  Mr. 
Curtis  upon,  and  addressed  to,  Mr.  Isaac  Searles,  the  testator,  as  of 
"  Old  Kent  Road,"  and  accepted  by  the  testator  for  £100,  and  payable 
two  months  after  date,  to  the  order  of  Mr.  Curtis,  and  by  him  indorsed 
to  a  Mr.  Wallis,  and  by  him  indorsed  to  Mr.  Stanway. 

Mr.  Conway  also  sought  to  prove  as  a  creditor  on  the  estate  upon  a 
bill  of  exchange  for  £50,  dated  the  12th  of  February,  1852,  drawn  by 
Mr.  Curtis  upon,  and  addressed  to,  the  testator  as  of  "  Old  Kent 
Road,"  and  accepted  by  the  testator,  and  payable  six  months  after 
date  :  this  bill,  having  been  indorsed  by  Mr.  Curtis,  was  by  him  paid 
to  Mr.  Conway. 

The  chief  clerk,  upon  the  circumstances  in  evidence  before  him, 
disallowed  both   claims. 

These  cases  now  came  on  for  argument  by  adjournment  from  Cham- 
bers, by  way  of  motion,  that  the  certificate  of  the  chief  clerk  might  be 
A'aried  by  allowing  these  claims. 

words  'per  procuration '  are  an  express  statement  that  the  party  accepting  the  bill  has 
only  a  special  and  limited  authority,  and  therefore  a  person  who  takes  a  bill  so  ac- 
cepted is  bound  at  his  peril  to  inquire  into  the  nature  and  extent  of  the  agent's 
authority.  It  is  not  enough  to  show  that  other  bills,  similarly  accepted  or  indorsed, 
hare  been  paid,  althougli  such  evidence,  if  the  acceptance  were  general,  by  an  agent 
in  the  name  of  a  principal,  would  be  evidence  of  a  general  autliority  to  accept  in  the 
name  of  the  principal." 

See  to  the  same  effect  Attwood  u.  Munnings,  7  B.  &  C.  278 ;  Alexander  v.  Mc- 
Kenzie,  6  C.  B.  700  ;  Floyd  Acceptances,  7  Wall.  606  ;  La.  Bank  v.  Orleans  Co.,  3  La. 
An.  294  ;  Nixon  v.  Pnlmer,  4  Seld.  398  ;  Mech.  Bank  v.  N.  Y.  K.R.,  13  N.  Y.  631  ; 
Gould  V.  Sterling,  23  N.  Y.  439  ;  Claflin  u.  Farmers'  Bank,  25  N.  Y.  293  ;  Pope  v. 
Albion  Bank,  C7  N.  Y.  126;  Weeks  v.  Fox,  3  Th.  &  C.  354;  Stainback  v.  Bank  of 
Va.,  11  Graft.  269. 

See  North  Bank  v.  Aymar,  3  Hill,  262.  —  Ed. 
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The  evidence  upon  these  claims  was  conflicting,  but  the  following 
are  the  facts  as  they  appeared  to  the  court :  — 

The  testator,  a  young  medical  student,  was  on  terms  of  intimacy 
with  Mr.  Curtis. 

A  few  days  before  the  testator  left  England  for  Demerara,  Mr.  Curtis 
being  in  want  of  money,  the  testator,  in  order  to  assist  Mr.  Curtis,  at  his 
request  wrote  his  name  across  two  blank  pieces  of  paper,  impressed  as 
bills  of  exchange  with  a  stamp,  for  3s.  6d.  each,  and  gave  them  to  Mr. 
Curtis.  It  was  a  matter  in  dispute  whether  they  were  absolute  gifts 
to  Mr.  Curtis,  or  merely  authorities  to  use  the  testator's  name  for  the 
accommodation  of  Curtis ;  and  it  was  also  in  dispute  whether  Mr, 
Curtis  was  in  any  respect  a  creditor  of  the  testator  for  sums  paid  for 
him.  The  testator  left  Southampton  on  the  17th  of  February,  1852 
for  Demerara,  where  he  died  on  the  11th  of  April  following.  Mr. 
Curtis  retained  the  two  acceptances  in  his  possession  in  blank  until  the 
18th  of  April,  1852.  On  that  day,  he  filled  up  the  acceptance  for  £100, 
in  the  presence  of  Mr.  Wallis  and  Mr.  Stanway.  Mr.  Wallis  discounted 
the  bill  for  £100,  not  giving  to  Curtis  the  full  cash  for  the  amount  less 
ordinary  discount,  but  taking  the  amount  into  a  running  account  be- 
tween them,  and  making  him  some  small  advance  on  the  transaction. 
Mr.  Wallis  discounted  the  bill  with  Mr.  Stanway  before  it  became  due. 
On  the  21st  of  April  the  bill  became  due,  and  was  not  paid.  Under 
these  circumstances,  Mr.  Stanway  preferred  the  present  claim  to  be  ad- 
mitted a  creditor  for  the  amount  of  the  bill  upon  the  testator's  estate. 

Mr.  Curtis,  in  the  month  of  April,  1852,  discounted  the  bill  for  £50 
with  Mr.  Conway.  It  did  not  appear  whether  Mr.  Conway  knew  of 
the  circumstances  under  which  this  acceptance  had  been  given ;  but, 
not  being  satisfied  with  the  bill,  he  took  from  Mr.  Curtis  a  letter  ad- 
dressed to  him  by  the  testator,  dated  the  28th  of  October,  1851,  as  a 
document  showing  that  the  testator  and  Curtis  were  on  such  terms  as 
to  justify  the  latter  in  negotiating  the  bill. 

It  appeared  that,  although  the  testator  was  dead  prior  to  the  date 
when  Curtis  filled  up  the  acceptances,  the  death  of  the  testator  was 
not  known  in  England  until  after  Mr.  Stanway  and  Mr.  Conway  had 
discounted  the  bills.  The  address  of  the  testator,  as  given  in  the  bills, 
of  "  Old  Kent  Road,"  was  the  last  address  of  the  testator  previous  to 
his  leaving  England  ;  but  it  was  a  mere  lodging,  and  ceased  on  his  leav- 
ing England  to  be  his  address. 

Both  motions  now  came  ou  together. 

Mr.  T.  IT.  Terrell,  in  support  of  Mr.  Stanway's  claim  ;  and 

Mr.  Ifuddlestoiie,  in  support  of  Mr.  Conway's  claim. 

The  gift  of  these  two  blank  acceptances  to  Curtis  was  an  authority 
to  him  to  fill  them  up  to  any  amount  which  the  stamp  impressed  on 
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them  would  cover  at  any  time.  The  right  to  fill  up  and  negotiate  was 
complete  in  Curtis  from  the  time  when  the  blank  acceptances  were 
given  to  him.  Tate  v.  Hibbert.'^  In  Collis  v.  Emett,^  where  an 
acceptor,  having  signed  his  name  to  a  blank  paper  duly  stamped,  and 
having  delivered  it  to  B.,  who,  having  the  acceptor's  authority,  drew  a 
bill  payable  to  a  fictitious  payee,  or  order,  and  indorsed  it  over  to  an  in- 
dorsee for  value,  without  notice,  an  action  by  the  indorsee  against  the 
acceptor  as  upon  a  bill  payable  to  the  bearer  was  sustained.  In  Rus- 
sel  V.  Langstaffe,  after  a  very  full  discussion  and  consideration  of  the 
authorities,  it  was  held  that  an  indorsement  written  on  a  blank  note 
or  cheek  will  afterwards  bind  the  indorser  for  any  sum  and  time  of  pay- 
ment which  the  person  to  whom  he  intrusts  the  note  chooses  to  insert 
in  it.  In  Schultz  v.  Ashley,'  the  decision  was  the  same.  The  observa- 
tions of  Chief  Justice  Tindal  in  that  case  are  very  applicable  to  the  pres- 
ent. The  same  proposition  is  laid  down  very  expressly  in  Montague  v. 
Perkins ;  and  this  view  of  the  law  is  confirmed  by  Temjjle  v.  Pullen.* 
As  soon  as  the  acceptance  was  signed  and  given  into  the  hands  of 
Curtis,  it  became  binding  on  the  testator,  and  the  authority  was  irrevo- 
cable.*    The  Queen  v.  Burch,"  Thornton  v.  Dick,'  Cox  v.  Troy. 

But  it  may  be  contended  that  as  the  bills  were  dated  after  the  death 
of  the  acceptor,  that  affects  their  validity.  It  is  not  suggested  that 
Curtis  knew  of  the  testator's  death  when  he  perfected  the  bills  of  ex- 
change, and  negotiated  them:  whatever  he  did  was,  in  that  respect, 
honafide.  That  act  had  relation  to  the  time  when  the  acceptance  was 
given,  and  the  bills  must  be  considered  as  having  been  perfected 
then.  On  the  authority  of  Snaith  v.  Mingay,^  where  the  question 
being  whether  a  bill  of  exchange  was  an  Irish  or  an  English  instru- 
ment, it  was  held  to  have  been  an  Irish  instrument,  because  it  was  an 
instrument  as  of  the  date  and  place  when  and  where  it  was  signed  and 
indorsed,  though  it  was  subsequently  filled  up  and  signed  by  the 
drawers  in  England. 

Usher  V.  Douncey "  is  in  principle  the  same  as  the  present  cases. 
There  a  partner  in  a  firm  drew  a  bill  of  exchange  in  blank  in  the  part- 
nership name,  payable  to  their  order,  and  duly  indorsed  it,  and  gave  it 
to  a  clerk  to  fill  up  and  use  for  the  partnership  purposes,  and  died : 
the  clerk  filled  up  the  bill  of  a  date  prior  to  the  deceased  partner's 
death,  and  negotiated  it ;  and  it  was  held  that  the  surviving  partners 
were  liable  as  drawers  of  the  bill  to  a  bona  fide  indorsee  for  value, 
though  no  value  for  it  had  come  to  their  hands.     The  only  difference 


1  2  Ves.  Jr.  111.  2  1  H.  Bla.  313.  »  2  Bing.  N.  C.  544. 

4  8  Exch.  389.  5  gee  Bayley,  Bills,  204.        6  1  Low.  &  W.  B.  C.  56. 

'  4  Esp.  270.  8  1  M  &  Selw.  87.  »  4  Camp.  97. 


SECT.   IV.]  HATCH   V.    SEAELES.  721 

is  that  there  a  date  prior  to  the  death  of  the  partner  was  inserted ; 
but,  on  the  authority  of  Snaith  v.  Mingay,  whatever  date  was  inserted, 
the  act  has  relation  to  the  parting  with  the  document  by  the  party  to 
be  charged. 

The  claimants  assume  that  it  appears  on  the  evidence  that  Mr. 
Curtis  had  an  interest  in  the  acceptance  as  well  as  an  authority :  in 
such  case,  it  is  clear  from  the  principles  which  are  established  in  the 
law  of  agency,  irrespectively  of  the  lex  mercatoria,  that  it  was  compe- 
tent for  him  to  fill  up  the  bills  after  the  death  of  the  acceptor.  The 
reason  for  this  is  well  stated  in  Story  on  Agency,  p.  489 :  it  is  this,  —  that 
the  power  given  to  an  agent,  coupled  with  an  interest,  is  rather  an 
agreement  that  the  agent  may  transfer  the  property  vested  in  him  free 
from  any  equities  of  the  principal,  than  strictly  a  power  to  transfer. 
Another  reason  for  the  authority  continuing  after  the  death  of  the 
plaintiff  is  that  it  can  be  done  by  and  in  the  name  of  the  agent.  In 
Wood  V.  Manley  '  and  Wood  y.  Leadbitter,^  it  was  held  that  an  author- 
ity coupled  with  an  interest  could  not  be  revoked. 

Mr.  Malins  and  Mr.  Needham,  for  the  plaintiffs,  in  support  of  the 
chief  clerk's  certificate,  were  proceeding  to  submit,  first,  that  the  right 
of  Curtis  to  fill  up  the  bill  extended  to  the  lifetime  of  the  acceptor 
only,  and  ceased  on  his  death  ;  and,  secondly,  that  the  claimant  must 
be  a  bona  fide  holder  to  entitle  him  to  be  a  creditor  on  the  estate. 

His  Honoe,  however,  stopped  them,  and  said  the  impression  on  his 
mind  was  that  the  certificate  was  right,  and  that  both  claims  must  be 
disallowed ;  but  he  would  consider  the  authorities  cited,  and  either 
give  his  decision  to-morrow,  or  hear  counsel  for  the  respondents. 

The  Vice-Chancellob  now  said:  The  claim  of  Mr.  Stanway  to  be 
admitted  as  a  creditor  for  £100  and  interest,  as  the  holder  of  a  bill 
accepted  by  the  testator,  and  the  similar  claim  of  Mr.  Conway,  as 
holder  of  an  acceptance  for  £50,  are  supported  and  opposed  upon  evi- 
dence of  such  facts  as  leave  no  doubt  upon  my  mind  as  to  the  way  in 
which  their  claims  should  be  disposed  of.  But,  in  the  arguments  in 
support  of  their  claims,  some  propositions  stated  in  the  reported  de- 
cisions of  judges  of  the  very  highest  authority  have  been  relied  upon, 
and  used  in  a  sense  inconsistent  with  the  established  principles  of  the 
law  of  contract.  In  the  case  of  Russel  v.  Langstaffe,  Lord  Mansfield 
laid  it  down  as  clear  law  that  the  indorsement  in  blank  of  a  note  is 
a  letter  of  credit  for  an  indefinite  sum.  Subsequent  authorities  have 
held  the  amount  to  be  defined  by  the  limits  of  the  stamp.  In  tlie 
latest  case  quoted  before  me  at  the  bar,  Montague  v.  Perkins,  the  Lord 
Chief  Justice  Jervis  stated  the  law  in  these  terms  :  "  That  the  giving  a 

1  11  Ad.  &  B.  84  2  13  M.  &  W.  853.  , 
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blank  acceptance  is  evidence  of  an  authority  to  the  party  to  whom  it 
is  given  to  fill  up  the  bill  for  the  amount,  and  it  may  be  for  the  term 
to  which  the  stamp  extends."  The  proposition  is  stated  in  similar 
terms  in  many  other  cases.  But  it  is  always  so  stated  with  reference 
to  the  rights  of  a  bo7ia  fide  holder  for  valuable  consideration  without 
notice.  The  general  terms  in  which  the  proposition  is  stated  must  be 
read  with  reference  to  the  facts  of  the  cases  to  which  it  was  applied. 
As  an  absolute  general  proposition  it  cannot  be  maintained.  And, 
although  in  the  passage  quoted  in  the  last  case,  from  the  judgment  of 
Lord  Chief  Justice  Jervis,  it  is  stated  in  general  terms  and  sounding 
as  an  absolute  rule,  yet  the  subsequent  passages  in  the  same  judgment 
introduce  proper  qualifications,  and  say  that  giving  a  blank  acceptance 
is  only  prima  facie  evidence  of  authority  to  fill  up,  and,  being  only 
prima  facie  evidence,  may  of  course  be  rebutted  by  evidence  of  the 
real  nature  and  extent  of  the  authority,  and  of  the  true  terms  of  the 
contract,  and  of  the  whole  transaction  between  the  person  who  signs 
in  blank  and  the  person  to  whom  the  blank  acceptance  is  given. 

Therefore  the  general  proposition  relied  on  in  support  of  these 
motions  does  not  absolutely  govern,  when  the  question  is  between 
the  acceptor  in  blank  and  the  person  who  receives  it  in  blank  from 
him,  if  the  transaction  between  them  is  not  supported  by  any  valuable 
consideration.  Independently  of  any  other  evidence  of  a  contract 
between  these  two  persons,  the  blank  acceptance  is  an  imperfect  in- 
strument, which  in  itself  could  create  no  contract,  although  prim,a  facie, 
but  only  prima  facie,  it  might  imply  some  authority  to  one  of  the 
parties.  As  to  a  bo7ia  fide  holder,  the  question  as  to  the  effect  of  the 
acceptance  or  indorsement  having  been  written  on  a  blank  piece  of 
pajDer  can  be  of  no  importance,  unless  he  is  fastened  with  notice  of  that 
imperfection.  If  the  holder  has  notice  of  the  imperfection,  he  can  be 
in  no  better  situation  than  the  person  who  took  it  in  blank,  as  to  any 
right  against  the  acceptor  or  indorsee  who  gave  it  in  blank.  But,  if 
he  be  a  bona  fide  holder  without  notice,  as  he  must  have  taken  the 
negotiable  instrument  in  a  perfect  shape,  and  in  terms  a  complete  con- 
tract, without  any  notice,  or  any  circumstances  of  suspicion  to  call  for 
inquiry,  which  would  be  equivalent  to  notice,  the  law  in  favor  of  the 
rights  of  a  bona  fide  holder  of  the  negotiable  instrument,  apparently 
perfect  as  a  contract,  will  not  permit  the  acceptor  to  annul  the  effect 
of  his  own  act  upon  evidence  of  a  transaction  to  which  the  holder  was 
not  privy,  and  which  may  contradict  the  terms  of  the  written  contract 
to  which  the  bona  fide  holder  was  justified  in  giving  credit. 

In  the  case  of  Mr.  Stanway,  which  I  have  now  to  dispose  of,  the 
evidence  entirely  excludes  the  application  of  the  proposition  much 
insisted  upon.    Mr.  Stanway  had  full  notice  that  the  acceptance  had 
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been  given  in  blank,  and  was  therefore  an  imperfect  instrument  as 
between  the  late  Mr.  Searles,  the  acceptor,  and  Mr.  Curtis,  to  whom  it 
was  given  in  blank.  Mr.  Stanway  was  himself  present  at  filling  up  the 
blanks  ;  and,  being  thus  fastened  with  notice  of  the  transaction  between 
Mr.  Searles,  the  acceptor  in  blank,  and  Mr.  Curtis,  he  acquired  against 
the  acceptor  no  better  right  than  Mr.  Curtis,  who  gave  no  value  for  the 
acceptance.  The  transaction  between  Curtis  and  Stanway  was  one  in 
which  they  each  acted  as  principals  ;  and  upon  that  transaction  the 
contracting  parties  were  Curtis,  Stanway,  and  Wallis,  who,  as  they  all 
had  notice  of  the  imperfection  of  the  contract  as  to  the  acceptor,  could 
obtain  no  further  right  against  him  than  Curtis  had. 

As  to  the  case  of  Mr.  Conway,  he  is  so  far  from  being  a  bona  fide 
holder  without  notice,  that,  instead  of  taking  the  £50  acceptance  in 
the  ordinary  course  of  business,  he  did  not  rely  on  the  bill,  but  fortified 
his  title  by  taking  along  with  it  a  letter  written  by  Searles,  in  October, 
1851,  as  evidence  of  Curtis's  title  to  the  bill.  Relying  not  on  the  title 
conferred  by  the  bill  itself  as  a  negotiable  instrument  in  the  hands  of 
Curtis,  but  requiring  evidence  of  his  title,  and  being  deceived  by  the 
representation  and  defective  evidence  given  to  him  by  Curtis,  his 
remedy  must  be  against  Curtis,  with  whom  alone,  upon  the  evidence, 
he  can  be  held  to  have  made  any  contract. 

As  to  the  case  of  both  claimants  being  holders  with  notice,  they  are 
bound  by  the  fraudulent  misrepresentations  on  the  face  of  both  bills  as 
to  the  residence  of  the  acceptor  Searles,  who,  having  left  the  country 
to  reside  in  Demerara,  where  he  died,  is  described  as  living  in  the  Old 
Kent  Road. 

These  views  of  the  infirmity  of  the  title  on  both  bills  leave  untouched 
the  argument  as  to  the  revocation  of  the  implied  authority  given  to 
Curtis  by  the  blank  acceptance.  If  Curtis  had  given  any  valuable 
consideration  to  Searles,  there  would  have  been  room  for  the  argu- 
ment, that  the  authority,  being  coupled  with  an  interest,  was  not 
revoked  by  the  death  of  Searles.  But  there  was  no  such  valuable  con- 
sideration. The  mere  possession  of  the  blank  acceptances  by  Curtis 
did  not  give  him  such  a  beneficial  interest  in  them  as  to  prevent  a 
revocation  by  the  death  of  Searles. 

I  must  therefore  hold  that  neither  of  these  claimants  is  a  creditor 
of  the  testator  Searles,  and  must  refuse  the  motion  with  costs.' 

1  Ledwich  v.  McKim,  53  N.  Y.  807,  accord. 

Huntington  v.  Branch  Bank,  3  Ala.  186;  Johns  v.  Harrison,  20  Ind.  317  (semble) ; 
Joseph  V.  Nat.  Bank,  17  Kas.  256  (semble) ;  Bank  of  Commonwealth  v.  Curry,  2  Dana, 
142;  Fanning  v.  Farmers'  Bank,  16  Miss.  139  (semble) ;  Chemung  Bank  v.  Bradner, 
44  N.  Y.  680,  689  (semble) ;  FuUerton  v.  Sturges,  4  Oh.  St.  529,  contra. 

See  Norwich  Bank  v.  Hyde,  13  Conn.  279;  Henderson  v.  Bondurant,  39  Mo. 
869.  —  Ed. 
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DAWSON  V.  PRINCE. 

In  Chaistcert,  before  Sie  James  Lewis  Knight  Beuce  and  Sie 
George  Jambs  Turner,  L.  JJ.,  November  24,  25,  December 
13,  1857. 

[Reported  in  2  DeGex  S/-  Janes,  41.] 

This  was  an  appeal  by  the  defendant  Daniel  Prince  from  a  decree  of 
the  Master  of  the  Rolls  restraining  him  from  suing  on  a  bill  of  ex- 
change, on  the  ground  that  it  was  part  of  the  separate  estate  of  the 
plaintiff  Charlotte  Dawson,  a  married  woman,  that  it  had  been  nego- 
tiated without  her  consent,  and  that  the  defendant  took  it  with  notice. 

The  plaintiff  and  her  husband  the  defendant  Joseph  Dawson  were 
married  in  Australia,  in  July,  1854,  on  which  occasion  a  settlement  was 
made  of  part  of  her  property,  by  which  the  income  was  secm-ed  to 
her  separate  use.  The  husband  and  wife  shortly  afterwards  came  to 
England. 

In  May,  1856,  one  of  the  trustees  of  the  settlement  sent  from  Aus- 
tralia to  Mrs.  Dawson  a  bill  of  exchange  for  £196,  drawn  on  the  Bank 
of  Australasia  in  London,  and  made  payable  "  to  the  order  of  Mrs. 
Charlotte  Dawson,"  thirty  d.ays  after  sight.  This  bill  was  a  remittance 
on  account  of  the  income  of  the  settled  fund,  and  was  sent  in  a  letter 
addressed  to  Mrs.  Dawson,  to  the  care  of  the  defendant  Prince,  which 
arrived  in  August,  1856.  Mr.  Dawson  received  the  letter,  left  the  bill 
at  the  Bank  of  Australasia  for  acceptance,  and  on  20th  August  brought 
it,  accepted  by  the  bank,  to  Prince  at  his  ofKce,  and  asked  him  to  get 
it  discounted.  Prince  observed  that  it  was  payable  to  Mrs.  Dawson. 
Dawson  replied  that  it  was,  and  that  she  had  indorsed  it.  The  bill  in 
fact  bore  indorsed  upon  it  a  signature  purj)orting  to  be  Mrs.  Dawson's. 
Prince  thereupon  said  :  "  Put  your  name  upon  it,  and  I  will  get  you 
the  money."  He  knew  that  the  payee  was  the  wife  of  Mr.  Dawson, 
but  did  not  know  her  handwriting;  he  did  not  ask  whether  her  signar 
ture  was  genuine,  but  upon  Dawson's  indorsing  the  bill  took  it  to  the 
bankers  of  Messrs.  Overend  &  Gurney,  and  had  it  discounted.  The 
bankers,  upon  taking  the  bill,  required  Prince  to  indorse  it,  which  he 
accordingly  did,  and  having  received  the  money  handed  it  to  Dawson, 
who  retained  it  for  his  own  purposes,  and  shortly  afterwards  deserted 
the  plaintiff. 

The  bill  at  the  time  when  it  was  discounted  had  twenty-six  days  to 
run ;  and  Mrs  Dawson,  before  it  became  payable,  served  a  notice  on 
the  bank,  stating  that  her  signature  was  forged.  The  bank  thereupon 
refused  to  pay  till  the  rights  of  the  parties  were  determined.    Overend 


SECT.  IV.J  DAWSON   V.   PEINCE.  725 

&  Gurney  therefore  had  recourse  to  Prince,  and  he  paid  them.  Mrs. 
Dawson  then  filed  a  bill  against  Prince,  Dawson,  and  the  bank,  alleg- 
ing that  she  had  never  indorsed  the  bill,  and  that  her  husband  had  dis- 
posed of  it  without  her  authority,  consent,  or  knowledge,  and  praying 
that  she  might  be  declared  entitled  to  it,  that  the  bank  might  be 
ordered  to  pay  her,  and  that  Prince  might  be  restrained  from  suing  at 
law  on  the  bill. 

When  the  cause  came  on  for  hearing  before  the  Master  of  the  Rolls, 
the  evidence  of  Mrs.  Dawson,  verifying  the  allegations  of  the  bill, 
was  uncontradicted.  Mr.  Prince,  on  his  cross-examination,  deposed  as 
follows  as  to  what  passed  when  he  took  the  bill  from  Dawson  :  "  Her 
name  was  then  upon  it.  I  never  had  seen  her  at  that  time,  and  I  did 
not  know  her  handwriting.  I  made  no  inquiries  whether  it  was  her 
handwriting  or  not ;  for  I  never  doubted  it,  as  her  husband  brought  the 
bill,  and  she  had  indorsed  it.  If  I  had  known  that  her  indorsement 
was  not  her  handwriting,  I  should  not  have  procured  the  bill  to  be  dis- 
counted, nor  should  I  have  done  so  if  her  name  had  not  been  on  it. 
It  would  not  have  been  regular." 

The  Master  of  the  Rolls  held  that  the  fact  of  the  bill  being  payable 
to  the  order  of  a  married  woman  was  notice  of  her  title,  and  that 
Prince  must  therefore  be  held  affected  by  notice  that  it  was  her  sepa- 
rate estate.  His  Honor  further  held  that  a  forged  signature  could  not 
give  Prince  any  rights  against  Mrs.  Dawson,  and  he  granted  a  per- 
petual injunction  against  any  proceedings  being  taken  at  law  on  the 
bill. 

Mr.  Prince  appealed^  and,  it  having  been  seen  on  the  production  of 
the  bill  at  the  hearing  that  Mrs.  Dawson's  signature  upon  it  was  ex- 
tremly  like  other  signatures  of  hers  which  were  indisputably  genuine, 
he  adduced  the  evidence  of  two  persons  skilled  in  making  facsimiles 
of  handwriting,  who  deposed  with  confidence,  from  the  comparison  of 
this  signature  with  other  undisputed  signatures,  that  it  was  genuine. 
This  evidence  was  read  de  bene  esse  on  the  hearing  of  the  appeal; 
and  Mrs.  Dawson,  with  her  own  consent,  was  examined  viva  voce  in 
court. 

Mr.  'Speed  and  Mr.  VilUers,  for  the  plaintiff. 

We  submit  that  the  Master  of  the  Rolls  was  right  in  holding  that 
the  form  of  the  bill  was  notice  that  it  related  to  the  separate  estate  of 
Mrs.  Dawson.  No  doubt  a  bill  might  be  made  in  this  form  without 
relating  to  separate  estate,  but  it  is  highly  improbable  that  it  would 
be ;  and  the  reasonable  presumption  is  that  a  bill  thus  drawn  is  sepa- 
rate property.  No  doubt,  the  husband's  indorsement  passed  the  legal 
interest,  but  the  equitable  title  could  be  acquired  only  by  an  assignment 
from  Mrs.  Dawson,  and  a  forged  indorsement  from  her  is  a  mere  nullity. 
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Prince  cannot  be  treated  as  a  purchaser  for  value :  he  was  rather  an 
agent  to  get  the  bill  discounted. 

Mr.  Follett  and  Mr.  C.  T.  Simpson,  for  Prince. 

Prince  must  be  looked  upon  as  a  purchaser  for  value.  He  made  him- 
self liable  to  Overend  &  Gurney  on  the  bill,  and,  having  paid  them,  he 
at  all  events  takes  their  rights.  The  cases  in  -which  it  has  been  held 
that  the  husband's  indorsement  passes  the  legal  title  to  a  bill  of  this 
nature  show  that  the  view  of  the  Master  of  the  Rolls  as  to  the  form 
of  the  bill  being  notice  of  separate  use  is  not  according  to  the  com- 
mon understanding  of  mankind  with  respect  to  commercial  instru- 
ments. Mason  V.  Morgan,  Barlow  v.  Bishop.  Bills  are  often  drawn  in 
favor  of  married  women  without  relation  to  separate  estate.  That  a 
bill  is  so  drawn  may  afford  room  for  conjecture  that  it  is  separate 
estate,  but  does  not,  as  we  submit,  give  constructive  notice  that  it  is. 
See  the  principles  as  to  constructive  notice  in  Jones  v.  Smith,'  West 
V.  Reid.^  The  doctrine  of  constructive  notice  is  not  to  be  extended. 
Ware  v.  Lord  Egremont.' 

But  suppose  Prince  had  notice  that  the  bill  was  separate  estate,  we 
submit  that  he  did  all  that  it  was  incumbent  on  him  to  do,  and  thai 
there  is  no  equity  to  affect  his  legal  rights.  There  was  nothing  in  the 
circumstances  of  the  case  to  excite  suspicion,  and  he  took  the  bill  bona 
fide,  in  the  belief,  and  relying  on  the  husband's  representation,  that 
she  had  indorsed  it.  Under  these  circumstances,  he  was  not  bound  to 
inquire  further.  Jones  v.  Smith,'  Hewitt  v.  Loosemore.^  In  Jones  v. 
Powles,^  the  equitable  title  was  deduced  through  a  forged  instrument ; 
but  the  purchaser,  there  being  nothing  to  lead  him  to  suspicion  of  the 
forgery,  was  held  entitled  to  protect  himself  by  a  legal  estate  which 
he  had  got  in.  That  case  governs  the  present,  and  is  approved  by 
Lord  St.  Leonards  in  Bowen  v.  Evans.' 

Mr.  Cotton,  for  the  Bank  of  Australasia. 

Mr.  Speed,  in  reply. 

No  title  can  be  acquired  under  a  forged  indorsement.  Esdaile  v.  La 
Nauze.'  Every  one  who  takes  a  negotiable  instrument  knows  that  he 
must  look  to  the  genuineness  of  the  indorsement,  and  it  could  easily 
have  been  ascertained  whether  this  was  genuine.  In  the  cases  cited 
on  the  other  side,  all  that  could  reasonably  be  required  was  done,  not 
so  here.  Judgment  reserved. 

The  LoED  Justice  Knight  Beucb.  In  this  cause,  the  plaintiff 
Mrs.  Dawson,  a  married  lady  suing  by  a  next  friend,  claims  for  her 

1  1  Hare,  43  ;  1  Phill.  244.  2  2  Hare,  249,  257. 

3  4  DeG.,  M.  &  G.  460,  473.  *  9  Hare,  449. 

6  8  M.  &  K.  581.  6  1  Jo.  &  Lat.  178,  264. 
'  1  Y.  &  C.  Exch.  394. 
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separate  use  the  possession  and  benefit  of  a  bill  of  exchange  for 
£196,  which  is  in  the  hands  of  the  defendant  Mr.  Prince  as  indorsee 
and  legal  holder.  It  is  overdue,  the  acceptors  however  being  ready 
to  pay  the  amount  to  the  holder,  unless  prevented  by  the  inter- 
position of  the  court  in  favor  of  the  plaintiff,  whose  title,  if  any,  is  of 
course  equitable  merely,  that  of  the  holder,  the  defendant  Mr.  Prince, 
being,  as  I  have  said,  good  at  law.  There  is  no  dispute  except  be- 
tween him  and  the  plaintiff,  who  is  the  payee  of  the  bill,  on  the  back 
of  which  her  name  "  Charlotte  Dawson  "  is  written  as  the  signature  of 
an  indorser,  a  signature  snid  by  her  to  be  forged.  With  this  signature 
(whether  forged  or  not  forged)  upon  it,  and  the  signature  upon  it  also 
(a  signature  certainly  genuine)  of  her  husband  as  an  indorser,  it  came 
into  the  possession  of  Mr.  Prince  as  an  indorsee  for  value  before  its 
maturity,  and  he  insists  that  he  is  entitled  to  recover  at  law  on  the 
instrument  against  the  acceptors  for  his  own  benefit. 

The  Master  of  the  Rolls,  on  the  materials  before  him,  came,  as  I 
vmderstand,  to  the  conclusion  that  the  alleged  indorsement  by  the 
plaintiff  of  the  bill  of  exchange  was  not  genuine,  and  was  written 
without  her  authority,  consent,  or  knowledge  ;  that,  as  between  herself 
and  her  husband  at  least,  he  had  no  right  to  deal  with  the  instrument, 
and  that  she  had  a  good  title  to  the  benefit  of  it  for  her  separate  use, 
a  title  available  against  the  present  holder. 

Before  us  evidence  in  addition  to  that  which  existed  in  the  suit  at 
the  time  of  the  Rolls  hearing  was  tendered,  for  the  purpose  of  proving 
the  genuineness  of  the  disputed  signature,  and  de  bene  esse,  but  not 
otherwise  received.  I  doubted  and  still  doubt  whether  it  could  or  can, 
in  the  circumstances  of  the  case,  be  right  to  admit  it  absolutely.  That 
point,  however,  I  think  unimportant  upon  the  question  whether  we 
ought  to  grant  or  refuse  relief  to  the  plaintiff,  who  was  examined 
viva  voce  before  us,  with  her  consent,  upon  the  request  of  the  counsel 
of  the  defendant  Mr.  Prince,  and  they  are  both  entitled  to  have  that 
examination  considered  as  part  of  the  testimony  in  the  suit.  Whether 
upon  all  the  materials  before  us  (considered  either  as  including  or  as 
not  including  the  evidence  received  de  bene  esse),  it  is  or  would  be  a 
correct  conclusion  to  hold  that  the  plaintiff  neither  indorsed  the  bill 
nor  gave  permission  to  her  husband  to  deal  with  it  as  he  did,  I  am  not 
sure.  But,  as  the  case  appears  to  me,  we  can  do  no  injustice  by  assum- 
ing, for  the  purpose  of  the  question  whether  the  plaintiff  is  entitlea 
to  relief  against  Mr.  Prince  in  the  present  suit ;  and  accordingly,  for 
that  purpose,  I  assume  that  the  bill  of  exchange  was  remitted  to  this 
country  as  part,  and  did  form  part,  of  the  plaintiff's  separate  property, 
and  was  not  indorsed  by  her;  that  Mr.  Joseph  Dawson,  her  husband, 
dealt  with  it  without  her  consent,  and  that  as  against  her  he  had  no 
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equitable  right,  no  equitable  power,  to  deal  with  it.  But  can  her  equit- 
able claim,  though  valid  against  him,  prevail  against  the  present  legal 
title  to  the  bill  and  to  the  benefit  of  it,  —  a  legal  title  which,  having 
under  his  indorsement  been  unquestionably  acquired  by  the  defendant 
Mr.  Prince,  is  now  clearly  vested  in  that  gentleman, —  vested  in  him 
for  valuable  consideration,  —  I  say  for  valuable  consideration,  inasmuch 
as  before  the  maturity  of  the  bill  he  indorsed  it,  in  the  character,  as 
between  hhnself  and  Mr.  Joseph  Dawson,  of  surety  for  Joseph  Daw- 
son, and  became  as  indorser  liable  to  pay  the  amount  of  the  bill,  at  or 
after  its  maturity,  to  Messrs.  Overend,  Gurney,  &  Co.,  who  before  its 
maturity  discounted  it,  and  at  or  after  its  maturity  received  the  amount 
of  it  from  Mr.  Prince,  who  on  the  occasion  of  the  discounting,  and 
therefore  before  the  maturity,  had  handed  to  Joseph  Dawson  the  sum 
paid  by  the  discounters;  and  it  appears  to  me  that,  however  good  and 
efieotual  the  alleged  equitable  title  of  the  plaintiff  would  have  been 
if  Mr.  Prince  had  not  indorsed  and  paid  as  he  did  indorse  and  pay,  it 
must,  in  the  actual  circumstances,  give  way  to  his  legal  title,  inasmuch 
as,  in  my  opinion,  neither  before  nor  when  he  indorsed  the  bill,  nor 
before  nor  when  he  paid  to  Joseph  Dawson  the  money  received  from 
Messrs.  Overend,  Gurney,  &  Co.,  had  Mr.  Prince  knowledge,  informa- 
tion, or  notice  of  any  facts  or  fact  of  such  a  nature  as  to  render  it  in- 
cumbent on  him,  as  between  himself  and  the  plaintiff,  to  apply  to  her 
or  make  more  inquiry  or  investigation  than  he  did  make.  Whether 
the  circumstance  that  the  plaintiff  was  the  payee  of  the  bill,  coupled 
with  the  fact  that  when  and  before  Mr.  Prince  had  any  thing  to  do 
wfth  it  he  was  aware,  according  to  the  truth,  that  the  plaintiff  was  the 
wife  of  Joseph  Dawson,  and  had  been  so  at  and  before  the  time  of  the 
drawing  of  the  bill,  amounted  or  did  not  amount  to  notice,  actual  or 
constructive,  to  Mr.  Prince  that  the  bill  was  drawn  on  account  of 
separate  estate  of  hers,  or  was  her  separate  property,  or  represented 
any  money  or  property  belonging  to  her  for  her  separate  use,  I  think 
it  unnecessary  to  give  and  I  do  not  give  any  opinion.  Certainly,  how- 
ever, I  am  not  satisfied  that  Mr.  Prince,  before  or  when  he  parted  with 
money  paid  by  him  to  Joseph  Dawson,  knew  in  fact,  believed  in  fact, 
or  suspected  in  fact,  that  the  plaintiff  had  any  interest  in  the  bill  for 
her  separate  use.  Mr.  Prince  certainly  thought  that  in  point  of  regu- 
larity, if  not  of  necessity,  the  bill  required  indorsement  by  the  payee, 
though  a  married  woman  ;  but  he  was  told  by  her  husband  that  she  had 
indorsed  it,  and  her  signature  (whether  forged  or  not  forged)  was,  I 
repeat,  on  the  back  of  the  bill  as  that  of  an  indorser.  I  think  that 
Mr.  Prince  believed  in  the  genuineness  of  that  signature,  and  acted  on 
that  belief;  nor  can  I  consider  him  censurable  for  having  entertained 
it.     The  signature  had  not,  I  conceive,  a  suspicious  appearance  to  any 
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person  not  familiar,  if  to  any  person  familiar,  with  her  ordinary  mode 
of  writing  her  name ;  and  I  conceive  that  a  reasonable  man  acting 
fairly  might  well  have  believed  that  the  husband  held  and  was  dealing 
with  the  bill  not  without  the  knowledge  of  his  wife,  not  without  her 
consent,  not  wrongfully.  It  appears  to  me  that  for  every  purpose  of 
the  present  claim  and  dispute  Mr.  Prince  must  be  taken  to  have  been 
entitled  to  rely  on  what  Joseph  Dawson  said,  and  to  consider  him  not 
without  the  equitable,  as  plainly  he  was  not  without  the  legal,  right  to 
dispose  of  the  bill.  That  Mr.  Prince  meant  to  act  honestly  I  am  satis- 
fied, and  although  probably,  if  the  payee  of  the  bill  had  not  been 
Joseph  Dawson's  wife,  Mr.  Prince  would,  on  the  hypothesis  of  the 
signature  "  Charlotte  Dawson "  upon  the  bill  of  exchange  being  a 
forgery,  have  lost  his  money,  I  repeat  that  in  my  judgment,  as  the 
facts  are,  he  must  in  the  position  of  a  defendant  here  prevail,  and  it 
seems  to  me  accordingly  that  he  ought  to  be  dismissed  from  the  suit. 
With  regard  to  the  costs  of  it,  considering  as  I  do  that  Mr.  Prince 
was  blameless  in  the  transaction  which  produced  the  litigation,  I  think 
that  the  plaintiff's  next  friend  must  pay  the  costs  from  the  beginning, 
except  Mr.  Prince's  costs  of  the  appeal :  those  Mr.  Prince  must,  I  con- 
ceive, bear  himself. 

The  Lord  Justice  Tuenee.  This  case  is  peculiar  in  its  circum- 
stances, but  it  seems  to  me  to  be  governed  by  principles  and  au- 
thorities to  which  we  are  bound  to  give  effect.  Both  upon  principle 
and  upon  authority,  I  take  it  to  be  perfectly  settled  that  as  against  a 
purchaser  for  valuable  consideration  without  notice,  having  a  legal 
title,  this  court  will  give  no  relief.  It  is  not  attempted  to  be  denied 
that  the  defendant  Prince  has  in  this  case  a  good  legal  title,  and  what 
we  have  to  consider,  therefore,  is  whether  he  is  a  purchaser  for  valu- 
able consideration,  and  whether  he  can  be  affected  with  notice. 

First,  then,  as  to  the  question  of  notice.  It  has  been  said  that  the 
mere  fact  of  a  bill  being  made  payable  to  a  married  woman  is  notice 
to  all  the  world  that  the  moneys  payable  upon  the  bill  belong  to  the 
married  woman  for  her  separate  use.  For  the  purposes  of  this  case,  I 
assume  this  to  be  so,  not  intending,  however,  to  intimate  any  opinion, 
much  less  to  decide,  that  it  ought  to  be  so  considered.  I  think  that 
question  immaterial  to  the  present  case,  for  this  bill  when  it  came  to 
the  hands  of  the  defendant  Prince  purported  to  bear  the  indorsement 
of  the  plaintiff,  and  it  is  in  evidence  that  before  the  defendant  Prince 
proceeded  to  get  the  bill  discounted  he  was  told  by  the  husband  of  the 
plaintiff  that  it  had  been  indorsed  by  her.  In  my  opinion,  he  was  en- 
titled to  rely  upon  that  representation,  and  was  not  bound  to  make 
further  inquiry.  I  think  so  upon  the  authority  of  Jones  v.  Smith  and 
Ware  v.  Lord  Egmont,  which  were  referred  to  in  the  argument  before 
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US.  It  was  said,  indeed,  that  those  cases  were  cases  relating  to  real 
estate,  and  were  not  applicable  to  the  case  before  us ;  but  those  cases 
rest  upon  a  broad  principle  which  does  not  depend  upon  the  nature  of 
the  property  in  respect  of  which  the  question  arises ;  and,  besides,  I 
think  that  it  would  be  at  least  as  dangerous  to  extend  the  doctrine  of 
constructive  notice  in  oases  relating  to  commercial  transactions  as  in 
cases  relating  to  real  estate.  It  was  said,  however,  that  the  transac- 
tion in  this  case  was  not  an  ordinary  commercial  transaction,  that  it 
was  a  transaction  out  of  the  ordinary  course  of  business  ;  but  it  cannot 
be  denied  that  there  was  here  a  dealing  with  an  instrument  of  com- 
merce by  a  person  engaged  in  commercial  transactions,  and  it  cannot  I 
think  be  said  that  a  merchant  or  tradesman  procuring  a  bill  to  be  dis- 
counted for  a  person  in  the  habit  of  resorting  to  the  house  of  business 
in  which  he  is  engaged,  as  the  husband  of  this  lady  appears  to  have 
been,  is  acting  otherwise  than  in  the  ordinary  course  of  business,  at  all 
events  to  such  an  extent  as  to  induce  any  suspicion.  I  am  of  opinion, 
therefore,  that  the  defendant  Prince  cannot  in  this  case  be  affected  with 
notice  that  this  bill  was  not  indorsed  by  the  plaintiff,  if  in  truth  it  was 
not  so  indorsed,  on  which  I  give  no  opinion. 

It  remains  then  only  to  consider  whether  the  defendant  Prince  is  to 
be  deemed  to  be  a  purchaser  for  valuable  consideration,  and  I  am  of 
opinion  that  he  ought  to  be  so  considered.  If  this  bill  had  been  dis- 
counted by  him,  there  could  have  been  no  question  upon  the  point,  and 
I  think  it  can  make  no  difference  that  he  did  not  himself  discount  it; 
for  it  was  by  his  indorsement  that  it  was  procured  to  be  discounted, 
and  by  virtue  of  that  indorsement  he  has  been  compelled  to  pay  it. 
It  was  said  for  the  plaintiff,  that  he  was  a  mere  agent  in  the  transac- 
tion, but  this  is  not  so :  so  far  as  he  was  an  agent  at  all,  he  was  an 
agent  who  came  under  liability  on  account  of  his  principal. 

Upon  the  whole,  therefore,  my  opinion  is  that  this  bill  ought  to 
have  been  dismissed,  and  I  think  that  it  should  have  been  dismissed 
with  costs ;  but,  as  the  plaintiff  has  had  the  authority  of  the  Master  of 
the  Rolls  in  her  favor,  I  think  there  should  be  no  costs  of  the  appeal, 
except  as  to  the  bank,  whose  costs  must  be  paid  by  the  plaintiff.^ 

1  "  Query,  whether  the  fact  of  a  bill  being  drawn  in  favor  of  a  married  woman  be 
notice,  actual  or  constructive,  that  it  is  part  of  her  separate  estate ;  this  presumption 
is  perhaps  stronger  since  the  passing  of  the  Married  Women's  Property  Act,  1870." 
Byles  (11th  ed.)  65.  And  see  Carver  v.  Carver,  53  Ind.  241,  where  it  was  held  that 
payment  of  a  note  of  which  a  married  woman  was  the  holder,  was  made  to  her  hus- 
band at  the  peril  of  the  party  paying  to  show  his  authority  to  receive  payment.  — 
Ed. 
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BUCKLEY  V.  JACKSON. 
In  the  Exchbquee,  Januakt  16,  1868. 

[Reported  in  Law  Reports,  3  Exchequer,  135.] 

Action  by  the  ultimate  indorsee  of  a  bill  of  exchange,  drawn  by 
defendant  "  for  co-lessee  and  self,"  upon  and  accepted  by  the  Glen 
Auldin  Slate  and  Slab  Quarry  Company,  Limited,  and  indorsed  by  the 
defendant  in  these  words :  "  Pay  J.  Spittal,  Esq.,  or  order,  value  in 
account  -with  H.  C.  Drinkwater,  Esq.  For  self  and  co-lessee.  J.  S. 
Jackson." 

The  defendant  pleaded,  seventhly,  that  he  indorsed  the  bill  to  Spit- 
tal at  the  request  of  Drinkwater,  for  the  accommodation  of  Drinkwater, 
to  give  title  to  the  bill  as  against  the  acceptors,  and  without  any  value 
or  consideration  for  the  drawing,  indorsement,  or  payment  of  the  bill 
by  defendant ;  that  Spittal  indorsed  in  blank  to  Drinkwater  without 
value,  in  order  that  Drinkwater  might  indorse  the  bill  back  to  Spittal, 
as  security  for  a  promissory  note  of  Drinkwater's,  of  "which  Spittal  was 
holder ;  that  Drinkwater  did  so  indorse  the  bill  back  to  Spittal,  who 
then  deposited  it  with  his  bankers,  with  the  promissory  note,  for  a 
special  purpose,  viz.  that  the  bankers  might  as  his  agents  hold  the  bill 
on  his  behalf  as  such  security,  and  without  any  other  value  or  consid- 
eration ;  that  the  bankers,  contrary  to  the  said  purpose,  and  in  fraud 
of  the  defendant,  and  of  Spittal,  and  without  their  consent,  handed 
the  bill  to  Drinkwater,  who,  with  notice  of  the  premises,  received  the 
same  in  fraud  of  the  defendant  and  of  Spittal ;  that  when  the  bill  was 
indorsed  to  the  plaintiff  the  same  was  overdue,  and  that  plaintiff  had 
notice  of  the  premises,  and  it  was  indorsed  to  and  held  by  him  without 
value  or  consideration. 

Eighthly,  on  equitable  grounds,  that,  when  the  defendant  indorsed 
the  bill  to  Spittal,  it  was  mutually  agreed  between  them  that  the  in- 
dorsement should  be  taken  to  be  without  recourse  to  defendant ;  that 
Drinkwater,  when  the  bill  was  indorsed  to  him,  had  notice  of  the 
premises,  and  that  there  was  no  value  or  consideration  for  the  indorse- 
ment to  him,  and  he  always  held  the  bill  without  value  or  considera- 
tion ;  that  the  plaintiff,  when  the  bill  was  indorsed  to  him,  had  notice 
of  the  premises,  that  the  bill  was  then  overdue,  and  that  it  was  indorsed 
to  and  was  held  by  him  without  value  or  consideration. 

At  the  trial  before  Martin,  B.,  at  the  Manchester  winter  assizes, 
1867,  the  defendant  proved  that  he  indorsed  the  bill  under  the  cir- 
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cumstances  stated  in  the  seventh  and  eighth  pleas  :  on  the  other  hand, 
the  plaintiff  proved  that  it  was  indorsed  to  him  before  it  was  due,  for 
consideration,  and  without  express  notice ;  but  it  was  contended  for 
the  defendant  that  his  indorsement  was  restrictive,  and  gave  notice  to 
the  plaintiff  of  the  agreement  under  which  he  indorsed  it.  The  learned 
judge  ruled  that  the  indorsement  was  not  restrictive  ;  and  a  verdict 
was  taken  for  the  plaintiff. 

Higgin  moved  for  a  new  trial  on  the  ground  of  misdirection,  and 
distinguished  the  case  of  Stuart  v.  Murrow,^  on  the  ground  that  in 
that  case  not  the  restrictive  indorser  himself,  but  an  antecedent  in- 
dorser  (the  drawer  of  the  bill)  was  sued. 

[Kbllt,  C.  B.  Value  in  account  means  only  value  received  in 
account,  and  is  of  the  same  effect  in  an  indorsement  as  on  the  face  of 
the  bill.  It  expresses  that  value  has  been  received,  and  received  in  a 
certain  manner ;  but  it  in  no  way  restricts  the  effect  of  the  indorse- 
ment.] 

Per  Curiam.  Kelly,  C.  B.,  Maetin,  and  Pigott,  BB. 

Rule  refused? 

1  8  Moo.  P.  C.  267. 

'^  Potts  V.  Keed,  6  Esp.  57  ;  Murrow  v.  Stuart,  8  Moo.  P.  C.  267,  accord.  —  Ed. 

See  Leland  «.  Parriott,  35  Iowa,  454 ;  Adams  v.  Smith,  35  Me.  324. 

In  Murrow  w.  Stuart,  supra,  the  Supreme  Court  of  Hong  Kong,  whose  judgment 
was  affirmed  in  the  Privy  Council,  said,  p.  269 :  "  It  was  admitted,  on  the  part  of 
tlie  plaintiff,  that  the  indorsement  was  restrictive  so  far  as  to  make  a  subsequent 
indorsee  a  mere  trustee  or  agent  for  the  Oriental  Bank,  but  no  further.  On  the 
other  hand,  it  was  contended  for  the  defendant,  upon  the  authority  of  Bayley  on 
Bills,  and  Byles  on  Bills,  that  the  restricted  indorsee  could  convey  no  right  of  action 
whatever  to  a  subsequent  indorsee.  .  .  .  Having  minutely  examined  the  cases,  I  feel 
myself  bound  to  adhere  to  the  opinion  I  expressed  at  the  time  of  the  argument ; 
that  they  do  not  support  the  position  laid  down  by  Justice  Bayley  and  Serjeant 
Byles,  that  a  restricted  indorsee  can  convey  no  right  of  action  to  a  subsequent  in- 
dorsee. With  but  one  exception,  the  question  as  to  right  of  action  has  never  so 
much  as  been  raised  in  the  cases  brought  forward.  They  have  turned  upon  the 
question  as  to  the  appropriation  of  the  proceeds  of  the  bill  when  discounted  or 
paid,  and  whether,  in  fact,  the  directions  of  the  restrictive  indorsement  have  or  have 
not  been  complied  with.  All  that  can  fairly  be  collected  from  the  cases  is  this,  that 
if,  from  the  plain  and  unequivocal  terms  of  th>.-  indorsement,  the  party  either  dis- 
counting or  paying  the  bill  is  informed  that  the  prov,eeds  of  the  bill  are  to  be  paid  to 
B,  for  the  use  of  A,  he  cannot  pay  or  appropriate  them  to  the  use  of  B.  But  how 
does  this  affect  the  right  of  B  to  sue  for  the  benefit  of  A  in  the  event  of  non-pay- 
ment?" 

See  Brown  v.  Jackson,  1  Wash.  C.  C.  512 ;  Leary  v.  Blanchard,  48  Me.  269  ;  Wil- 
son V.  Holmes,  5  Mass.  542 ;  Sims  v.  Wilkins,  13  Miss.  234 ;  Marine  Bank  v.  Vail, 
6  Bosw.  421;  Drew  v.  Jacocks,  2  Murphey,  138.  —  Ed. 
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MITCHELL  V.  CULVER. 

In  the  Supreme  Court,  New  York,  Mat,  1827. 
\Reported  in  7  Cowen,  336.] 

Assumpsit  on  a  promissory  note ;  second  indorsee  against  second 
indorser;  tried  at  the  Ulster  Circuit,  April  17,  1826,  before  Betts, 
(late)  chief  judge. 

The  note  was  made  by  Rowe,  payable  to  H.  at  sixty  days,  for  $200, 
and  purported  to  bear  date  November  5,  1825.  This  note,  having  a 
blank  for  the  day  of  the  month,  was  made  on  the  27th  of  November, 
1825,  and  indorsed  by  H.  and  the  defendant.  It  was  afterwards  de- 
livered by  the  maker  to  the  plaintiff  in  payment  of  a  debt,  who,  by 
direction  of  the  former,  filled  in  the  "  5th." 

Verdict  for  the  plaintiff,  subject  to  the  opinion  of  this  court. 

T.J.  Oakley,  for  the  plaintiff,  cited  Dougl.  514;  5  Cranch,  151; 
4  Mass.  45,  55. 

H.  M.  Bomeyn,  contra,  cited  Chit.  PL  53  ;  Swift's  Dig.  251 ;  Com. 
Dig.  Fait  (B.  3) ;  2  Ld.  Raym.  1076  ;  7  T.  R.  593  ;  12  Mod.  204 ;  12 
Mod.  193,  651 ;  4  T.  R.  320,  per  Buller,  J. ;  3  B.  &  P.  173  ;  2  John. 
300  ;  20  John.  288 ;  Com.  Dig.  Fait  (F.)  ;  4  T.  R.  320  ;  2  H.  BI.  141 ; 
3  Esp.  Rep.  155  ;  3  Esp.  Rep.  57,  246 ;  Esp.  Dig.  76 ;  10  East,  531 ; 
2  Caines,  343;  7  Serg.  &  Rawle,  500;  19  John.  391. 

Curia,  per  Sutherland,  J.  This  case  is  not  distinguishable  in 
principle  from  that  of  the  Mechanics'  and  Farmers'  Bank  v.  Schuyler,' 
decided  at  the  last  terra.  The  only  difference  is  that  here  the  date 
was  inserted  with  the  knowledge  of  the  plaintiff.  But  I  do  not  per- 
ceive that  this  can  vary  the  case.  When  an  indorser  of  a  note  com- 
mits it  to  the  maker,  with  the  date  in  blank,  the  note  carries  on  the 
face  of  it  an  implied  authority  to  the  maker  to  fill  up  the  blank.  As 
between  the  indorser  and  third  persons,  the  maker,  under  such  circum- 
stances, must  be  deemed  to  be  the  agent  of  the  indorser,  and  as  acting 
under  his  authority  and  with  his  approbation.  Although  it  is  not 
essential  to  the  legal  validity  of  a  note  that  it  should  be  dated,  yet  we 
all  know  that  it  is  necessary  to  its  free  and  uninterrupted  negotiability. 
A  note  without  a  date  will  not  be  discounted  at  our  banks,  nor  pass  in 
the  money  market  without  previous  inquiry.  All  the  parties,  there- 
fore, to  a  note  intended  for  circulation,  must  be  presumed  to  consent 
that  the  person  to  whom  such  a  note  is  intrusted  for  the  purpose  of 

"  7  Cow.  836  n. 
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raising  money  may  fill  up  the  blank  with  a  date.     The  evidence  does 
not  show  that  the  plaintiff  paid  less  for  the  note  than  its  face. 

Judgment  for  the  plaintiff } 


EPLER  V.  FUNK. 

In  the  Supeemb  Court,  Pennsylvania,  Mat  Teem,  1848. 

[Repcfrted  in  8  Barr,  468.] 

In  error  from  the  Common  Pleas  of  Dauphin  County. 

The  facts  of  the  case  are  fully  stated  in  the  opinion  of  this  court. 

Fisher,  for  plaintiff  in  error. 

McCormick,  contra. 

July  8.  RoGEES,  J.  This  is  an  action  by  an  indorser  against  the 
maker  to  recover  $100,  payable  to  the  order  of  Henry  Hamer,  twelve 
months  after  date.  It  is  indorsed  to  J.  M.  Funk,  without  recourse. 
The  defence  is  that  the  consideration  of  the  note  was  for  the  right 
of  vending  Hoover's  patent  corn-stalk  cutting-machine  in  Dauphin 
County  ;  that  the  machine  was  entirely  worthless,  and  that  defendant 
was  induced  to  enter  into  the  contract  by  combination,  contrivance, 
and  fraud.^ 

The  defendant  contends  that,  under  the  circumstances  exhibited  on 
the  face  of  the  note,  on  the  special  indorsement  and  the  facts  given  in 
evidence,  he  is  entitled  to  make  the  same  defence  against  the  indorser 
as  between  the  original  parties  to  the  note.  The  note  is  indorsed  by 
the  payee  to  the  order  of  J.  M.  Funk,  the  plaintiff,  "  without  recourse." 
This,  it  is  said,  is  not  in  the  usual  course  of  business ;  that  it  was 
sufficient  to  put  the  indorser  on  his  guard,  and  to  lead  him  to  suspect 
there  was  something  wi'ong  in  the  transaction,  as  between  the  maker 
and  payee.  But  although  most  usually  notes  go  forth  indorsed  in 
blank,  yet  I  cannot  agree  that  such  an  indorsement  affects  the  nego- 
tiable quality  of  the  paper.  It  shows  only  an  unwillingness  to  be 
answerable  for  the  solvency  of  the  maker,  —  a  prudent  precaution, 
particularly  where,  as  here,  the  note  has  a  long  time  to  run  before  it 
matures.  And  this  is  the  view  taken  of  this  fact  in  Rice  v.  Stearns. 
In  that  case,  a  promissory  note  was  indorsed  specially  thus :  "  For 
value  received,  I  order  the  contents  of  the  note  to  be  paid  to  A.  B., 

'  Page  V.  Morrell,  3  Keyes,  117,  accord. 
Inglisli  V.  Breneman,  5  Ark.  377  ;  9  Ark.  122,  contra. 
See  Bell  v.  State  Bank,  7  Blackf.  456.  —  Ed. 

2  A  portion  of  the  case  relating  to  questions  of  evidence  and  practice  has  been 
omitted.  —  Ed. 
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at  his  own  risk."  Two  points  were  ruled :  1st,  That  in  an  action  on 
such  a  note,  by  the  indorser  against  the  maker,  the  promisee  is  a  wit- 
ness to  prove  the  execution  of  the  note.  2d,  Which  I  take  it  is  the 
case  here,  such  special  indorsement  transfers  the  property  of  the  note, 
with  its  negotiable  quality,  to  the  indorser. 

Judgment  affirmed} 


KIEFFER  V.  EHLER. 

In  the  Stjpeeme  Court,  Pennsylvania,  1852. 

[Reported  in  18  Pennsylvania  Reports,  388.] 

Errob  to  the  Common  Pleas  of  Lancaster  County. 

This  was  a  proceeding  by  attachment  execution  by  John  Ehler  v. 
John  Lenher,  the  defendant  in  the  judgment,  and  Christian  Kieffer, 
garnishee. 

The  facts  of  this  case  were  as  follows :  John  Ehler,  the  plaintiff 
below,  obtained  a  judgment  against  John  Lenher,  the  defendant.  No. 
206,  to  January  term,  1851,  in  the  Common  Pleas  of  Lancaster  County, 
for  a  real  debt  of  $1,036.89,  payable  forthwith,  which  was  entered  Feb- 
ruary 28,  1851. 

On  the  6th  of  March,  1851,  Christian  Kieffer  (the  garnishee)  gave 
his  note  to  the  said  Lenher,  for  the  sum  of  $273.66,  payable  in  three 
months,  and  of  which  the  following  is  a  copy  :  — 
"  $273.66.  Lancaster,  March  6,  1851. 

"  Twelve  months  after  date,  I  promise  to  pay  to  the  order  of  Jno. 
Lenher,  at  the  Lancaster  Savings  Institution,  Two  Hundred  and 
Seventy-three  ^^g  dollars  without  defalcation,  for  value  received,  with- 
out interest.  C.  Kieffer." 

1  Cone  V.  Baldwin,  12  Pick.  545 ;  Goddard  v.  Lyman,  14  Piclj.  268 ;  Borden  v. 
Clark,  26  Mich.  410 ;  Russell  u.  Ball,  2  Johns.  50 ;  Bisbing  v.  Graham,  14  Pa.  14 ; 
Lomax  v.  Picot,  2  Rand.  247,  260,  accord. 

See  Ayer  v.  Hutchins,  4  Mass.  370. 

The  insertion  in  a  bill  or  note  of  the  consideration  for  which  it  was  given  will  not 
charge  a  holder  for  value,  in  the  event  of  the  failure  of  the  consideration,  with 
notice  thereof.  Bank  of  Commerce  v.  Barrett,  88  Ga.  126  (but  see  Harris  v. 
Nichols,  26  Ga.  413) ;  Henneberry  v.  Morse,  56  111.  394;  Hereth  v.  Meyer,  33  Ind. 
511 ;  Hereth  v.  Merchants'  Bank,  84  Ind.  380  ;  Doherty  v.  Perry,  88  Ind.  16;  Barker 
V.  Valentine,  10  Gray,  341 ;  Borden  v.  Clark,  26  Mich.  410 ;  Aspinwall  v.  Meyer,  2 
Sandf .  180 ;  Mabie  v.  Johnson,  8  Hun,  309 ;  Ryland  v.  Brown,  2  Head,  270  ;  Andrews 
■ .  Hart,  17  Wis.  297. 

But  see  contra  Howard  v.  Kimball,  65  N.  Ca.  175 ;  Thr^l  o.  Horton,  44  Vt.  386 
{semble). 

Conf.  Patten  v.  Gleason,  106  Mass.  439;  Davis  v.  McCready,  17  N.  Y.  230;  Craig 
I).  Sibbett,  15  Pa.  238.  —  Ed. 
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On  the  29tli  of  March,  1851,  an  attachment  was  issued  by  Ehler,  the 
plaintiff  below,  against  the  said  Lenher,  defendant,  and  C.  Kieffer, 
garnishee,  to  April  term,  1851,  No.  127,  in  satisfaction  of  the  judg- 
ment above  stated ;  to  which  the  sheriff  made  return  that,  on  March 
29,  1851,  he  attached  the  goods,  &o.,  moneys,  rights,  and  credits  of  the 
defendant  in  the  hands  of  Christian  Kieffer,  and  summoned  him  as 
garnishee,  and  informed  him  of  the  proceedings  by  reading  the  writ  to 
him  and  by  giving  him  a  copy. 

On  the  1st  of  May,  1851,  the  note  in  question  was  discounted  by  the 
Lancaster  Savings  Institution,  a  corporation,  for  a  valuable  considera- 
tion, and  without  notice.' 

Long,  J.,  was  of  opinion  that,  though  the  law  relating  to  commer- 
cial paper  protects  an  innocent  holder  without  notice,  yet  in  this  case 
there  was  legal  notice  to  the  Savings  Institution  of  the  attachment. 
1  Story's  Eq.  §§  405,  406  ;  2  Vern.  162  ;  14  Serg.  &  R.  118,  opinion  of 
Duncan,  J. 

Judgment  was  entered  against  the  garnishee,  to  which  error  was 
assigned. 

JF'ord,  with  whom  was  lAghtner,  for  the  gai-nishee  and  the  Savings 
Institution. 

Franklin,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered,  May  27,  by 

LowEiE,  J.  Care  is  to  be  taken  that  laws  of  general,  shall  not  be 
regarded  as  of  universal,  application ;  and  this  caution  is  required  in 
relation  to  the  law  for  attaching  debts  in  execution,  and  declaring  that 
"all  debts"  so  attached  shall  remain  in  the  hands  of  the  garnishees  to 
answer  the  debt.  In  acts  of  assembly,  as  well  as  in  common  parlance, 
the  word  "  all "  is  a  general  rather  than  a  universal  term,  and  is  to 
be  understood  in  one  sense  or  the  other,  according  to  the  demands  of 
sound  reason.  It  is  certainly  broad  enough  to  include  debts  due  by 
bills  of  exchange  and  promissory  notes  ;  and  there  is  nothing  in  their 
nature  that  excludes  them  from  its  operation.  But  they  have  a  legal 
quality  that  renders  the  hold  of  an  attachment  upon  them  very  un- 
certain. 

Unlike  all  other  property,  they  carry  their  whole  evidence  of  title  on 
their  face ;  and  the  law  assures  the  right  of  him  who  obtains  them  for 
valuable  consideration,  by  regular  indorsement,  and  without  actual 
notice  of  any  adverse  claim,  or  of  such  suspicious  circumstances  as 
should  lead  to  inquiry.  To  hold  that  an  attachment  prevents  a  subse- 
quent bona  fide  indorsee  for  value  from  acquiring  a  good  title  would 
be  almost  a  destruction  of  one  of  the  essential  characteristics  of  nego- 

1  The  statement  of  the  case  has  been  slightly  abbreviated.  —  Ed. 
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tiable  paper.  It  would  be  a  great  injury  to  persons  in  embarrassed 
circumstances  holding  such  paper ;  for  no  one  could  buy  it  from  them 
with  any  confidence  in  the  title.  Moreover,  it  would  present  the 
strange  result  that  the  more  hands  such  paper  had  passed  through, 
and  the  more  indorsers  there  were  on  it,  the  less  it  would  be  worth  in 
the  money  market;  for  it  would  be  subject  to  the  more  risks  of  attach- 
ment. Under  such  views,  it  has  always  been  held  that  an  attachment 
is  unavailable  against  a  bona  fide  holder  for  value  of  negotiable  paper, 
who  obtains  it  after  attachment,  before  maturity,  and  without  notice. 
Ludlow  V.  Bingham,'  Maine  Insurance  Co.  v.  Weeks,^  Enos  v.  Tuttle,' 
Huff  V.  Miller,^  Hinsdill  v.  Sa£Eord,«  Little  v.  Hale,«  Eunsoa  v.  Healy,'' 
Grant  v.  Shaw,'  Cushman  v.  Haynes.° 

The  doctrine  of  implied  notice  by  lis  pendens  is  totally  inapplicable 
to  such  cases,  and  is  everywhere  weakened  in  its  operation,  even  when 
it  is  admitted  to  exist.  In  a  case  of  bankruptcy,  notice  may  be  im- 
plied, because  that  refers  to  the  general  circumstances  of  a  previous 
holder,  into  which  a  purchaser  is  expected  to  inquire,  and  not  to  a 
special  fact,  like  an  attachment,  which  may  have  its  origin  in  any 
magistrate's  office  in  any  county  in  the  State. 

Certainly,  the  negotiation  of  such  paper  by  a  defendant  after  he  has 
had  notice  of  the  attachment  is  a  fraud  upon  the  law ;  and  we  think  that 
the  court  from  which  the  attachment  issues  has  power  to  prevent  this 
by  requiring  the  instrument  to  be  placed  in  such  custody  as  will  pre- 
vent it  from  being  misapplied,  taking  care  that  it  shall  be  demanded 
at  maturity,  and  that  proper  notice  be  given  to  indorsers,  if  necessary ; 
and  that  the  money,  if  paid,  shall  stand  in  place  of  the  note  or  bill  to 
abide  the  event. 

Judgment  reversed,  and  judgment  for  defendant  below}" 

1  4  Dallas,  47.  ^  7  Mass.  439.  »  3  Conn.  27. 

<  7  Yerg.  42.  »  n  vt.  309.  ^  n  vt.  482. 

'  2  Mass.  32.  8  16  Mass.  344.  '  20  Pick.  132. 

10  Pratt  V.  Burr,  5  Biss.  50 ;  In  re  G.  W.  Tel.  Co.,  5  Biss.  363 ;  Winston  o.  West- 
feldt,  22  Ala.  760 ;  Enos  w.  Tuttle,  3  Conn.  27  ;  Mims  v.  West,  38  Ga.  18 ;  Hibernian 
Bank  v.  Everman,  52  Miss.  500  (semUe) ;  Chase  v.  Searles,  45  N.  H.  511  (semble) ; 
Murray  v.  Lylburn,  2  Johns.  Ch.  441  (semble) ;  Lindsley  v.  Diefendorf,  43  How.  Pr. 
357;  Leitch  v.  Wells,  48  N.  Y.  585  (semble);  Holbrook  v.  New  Jersey  Zinc  Co., 
57  N.  Y.  616;  Stone  v.  Elliott,  11  Oh.  St.  252;  Howe  v.  Hartness,  11  Oh.  St.  449; 
Ludlow  !;.  Bingham,  4  Dall.  47  ;  Hill  v.  Kroft,  29  Pa.  186 ;  Diamond  v.  Lawrence  Co., 
37  Pa.  353 ;  Day  v.  Zimmerman,  68  Pa.  72 ;  Board  u.  Texas  R.E.,  46  Tex.  316 ; 
Hinsdill  v.  Safford,  11  Vt.  309 ;  Little  v.  Hale,  11  Vt.  482 ;  Kellogg  v.  Fanoher, 
23  Wis.  21  (semble),  accord. 

Somerville  v.  Brown,  5  Gill,  399,  contra. 

See  Jervi^K.  White,  7  Ves.  413;  Hood  v.  Aston,  1  Russ.  412. 

See  also  Minell  v.  Read,  26  Ala.  730;  Nat.  Bank  v.  Texas,  20  Wall.  88.— Ed. 
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FIELDEN  V.  LAHENS. 

In  the  Couet  of  Appeals,  New  York,  Sbptembee,  1867. 

YReported  in  2  Abbotts  Decisions  of  the  Court  of  Appeals,  111.] 

Thomas  Fielden  and  others  sued  Pierre  Franpois  Lahens  and 
others,  in  the  Superior  Court  of  the  city  of  New  York,  on  October  21, 
1844.  The  complaint  was  against  the  defendants,  as  alleged  indorsers 
of  three  promissory  notes,  all  dated  May  25,  1844,  two  of  them  pay- 
able at  ninety  days,  and  one  at  sixty  days  from  date  :  one  for  fourteen 
thousand  dollars,  one  for  thirteen  thousand  five  hundred  dollars,  and 
the  third  for  twenty-one  thousand  two  hundred  and  twenty-one 
dollars  and  forty-three  cents,  making  in  all  forty-eight  thousand  seven 
hundred  and  twenty-one  dollars  and  forty-three  cents.  They  were  in 
the  common  form,  signed  by  Alexander  Caselli,  as  maker,  and  indorsed 
with  the  name  of  J.  Lahens,  &c. 

The  defendant,  Louis  Emile  Lahens,  appeared  by  one  attorney,  and 
the  defendants,  Pierre  Pran9ois  Lahens  and  Edward  Ernest  Lahens, 
by  another,  and  put  in  separate  pleas  of  the  general  issue ;  and  the 
cause  was  referred  to  three  referees,  who  upon  the  trial,  which  com- 
menced February  4,  1858,  nonsuited  the  plaintiff s."^ 

The  referees  found,  first,  that  at  the  time  of  the  making  of  and  in- 
dorsing of  the  promissory  notes  in  the  declaration  in  this  action  set 
forth,  Joshua  Fielden,  John  Fielden,  James  Fielden,  Thomas  Fielden, 
Daniel  Campbell,  and  William  C.  Pickersgill  were  copartners  in  trade 
under  the  respective  firms  of  Fielden  Brothers  &  Co.,  at  the  city  of 
Liverpool  in  England,  and  of  W.  C.  Pickersgill  &  Co.,  at  the  city  of 
New  York ;  that  the  said  Joshua  Fielden,  John  Fielden,  and  James 
Fielden  have  since  departed  this  life,  and  that  the  said  Thomas 
Fielden,  Daniel  Campbell,  and  W.  C.  Pickersgill  have  survived  them ; 
also,  that  at  the  time  of  the  making  and  indorsing  of  the  said  prom- 
issory notes,  Pierre  Franpois  Lahens,  Edward  Ernest  Lahens,  Edward 
Gaudai'd,  and  Louis  Emile  Lahens  were  copartners  in  mercantile  busi- 
ness at  Havre  in  France,  and  at  the  city  of  New  York,  respectively, 
under  the  firm  of  J.  Lahens  &  Co. ;  that  the  said  Louis  Emile  Lahens 
was  the  only  one  of  said  copartners  then  residing  in  the  city  of  New 
York  or  in  the  United  States ;  that  the  said  Edward  Gaudard  has 
since  departed  this  life,  and  that  the  defendants  in  this  action  have 
survived  him. 

Second,  that  the  indorsements  of  the  name  of  J.  Lahens  &  Co.  upon 
the  said  promissory  notes  were  made  and  executed  in  the  city  of  New 

1  A  portion  of  the  case  relating  to  questions  of  practice  has  been  omitted.  —  Ed. 
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York  by  the  defendant,  Louis  Emile  Lahens,  one  of  the  members  of 
Baid  firm,  and  delivered  by  him  to  Alexander  Caselli,  the  maker  of  the 
said  notes,  in  said  city,  for  the  accommodation  of  said  Alexander 
Caselli,  and  that  no  consideration  was  received  by  the  said  J.  Lahens 
&  Co.  for  the  same. 

Third,  that  the  notes  so  indorsed  were  delivered  by  the  said 
Alexander  Caselli,  the  maker  thereof,  to  the  said  firm  of  W.  C.  Pick- 
ersgill  &  Co.,  at  the  said  city  of  New  York. 

Fourth,  that  the  said  W.  C.  Pickersgill  &  Co.,  by  the  fact  of  such 
possession  and  delivery  of  the  said  notes  to  them  by  the  maker  thereof, 
after  the  same  had  been  so  indorsed  with  the  name  of  said  J.  Lahens 
&  Co.,  had  notice  that  the  said  J.  Lahens  &  Co.  had  received  no  value 
therefor,  and  that  the  said  indorsements  were  made  for  the  benefit 
and  accommodation  of  the  maker  of  the  said  notes. 

Fifth,  that  the  plaintiffs  had  failed  to  prove  the  joint  liability  of 
the  defendants.  They  further  reported  that,  upon  the  said  facts  so 
found  as  a  conclusion  of  law,  the  plaintiffs  having  so  failed  to  pi-ove  a 
joint  liability  of  all  the  defendants,  cannot  recover  in  this  action  against 
the  said  defendants,  or  against  any  or  either  of  them. 

The  judgment  entered  upon  the  report  of  the  referees  was  affirmed 
by  the  Superior  Court  at  general  term.  9  Bosw.  436.  Plaintiffs 
appealed. 

Jeremiah  JOarocque,  for  plaintiffs,  appellants. 

Charles  0'  Conor,  for  the  respondents,  P.  F.  and  E.  E.  Lahens,  — 
as  to  the  merits,  —  cited  and  commented  on  Farmers'  Bank  of  Kent  v. 
Butchers'  &  Drovers'  Bank,^  New  York  Fire  Ins.  Co.  v.  Bennett,^ 
Bank  of  Rochester  v.  Bowen,'  Foot  v.  Sabin,*  Laverty  v.  Burr,^  Boyd 
V.  Plumb,'  Stall  v.  Catskill  Bank,'  Bank  of  Vergennes  v.  Cameron,' 
Bank  of  Genesee  v.  Patchin  Bank,"  Vallett  v.  Parker.^" 

J.  M.  Pabker,  J.  [After  stating  the  facts.]  The  first  question 
considered  and  decided  by  the  referees,  as  their  report  shows,  was : 
whether  the  firm  of  J.  Lahens  &  Co.  were  liable  upon  the  indorsements. 

The  facts  found,  bearing  upon  the  first  question,  are  that  the  firm  of 
J.  Lahens  &  Co.  was  a  mercantile  firm  ;  that  Louis  Emile  Lahens,  one 
of  the  copartners,  made  the  indorsements  in  the  name  of  the  firm,  for 
the  accommodation  of  the  maker,  without  consideration  to  the  firm  ; 
that  the  plaintiffs  received  the  notes  so  indorsed  from  the  hands  of 
the  maker,  and  that  by  the  fact  of  their  so  receiving  them  they  had 
knowledge  that  the  firm  of  J.  Lahens  &  Co.  had  received  no  value 

1  16  N.  y..  135.  ■'  5  Conn.  580.  '  7  Wend.  159. 

»  19  Johns.  156.  '  1  "Wend.  529l  6  7  Wend.  310. 

'  18  Wend.  478.  '  7  Barb.  143.  »  13  N.  Y.  816 ;  s.  0.  19  N.  T.  814. 
i»  6  Wend.  622. 
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therefor,  and  that  the  indorsements  were  made  for  the  maker's  accom- 
modation. 

These  facts  undoubtedly  warrant  the  conclusion  of  law  that  the  firm 
was  not  liable  upon  the  indorsement. 

The  principle  of  the  cases  is  that,  inasmuch  as  it  is  no  part  of  the 
business  of  a  mercantile  firm  to  make  or  indorse  notes,  as  a  firm,  for 
third  persons,  there  is  no  implied  authority  for  one  member  to  indorse 
or  afl3.x  the  name  of  the  firm  to  negotiable  paper,  in  which  the  partner- 
ship has  no  interest,  for  such  purpose,  and  that  the  holder  of  such 
paper  so  indorsed,  who  takes  it  with  notice  that  the  indorsement  was 
made  for  the  accommodation  of  the  maker,  cannot  hold  the  firm  liable 
upon  it.  Stall  v.  Catskill  Bank,^  Bank  of  Rochester  v.  Bowen,^  Joyce 
V.  Williams,'  Gansevoort  v.  Williams,^  Austin  v.  Vandermark.^ 

The  finding  that  the  plaintiffs  had  notice  of  the  fact  that  the  in- 
dorsements were  mere  accommodation  indorsements,  it  is  insisted  by 
the  plaintiff's  counsel,  is  but  a  conclusion  of  law,  and  not  a  finding  of 
fact,  and  is  therefore  open  to  examination.  Inasmuch  as  the  fact  of 
notice  is  based  upon  the  facts  of  the  possession  of  the  notes  by  the 
maker,  and  his  delivery  of  them,  bearing  the  indorsement  of  J.  Lahens 
&  Co.,  to  the  plaintiffs,  thereby  using  them  for  his  own  benefit,  the 
question  of  the  legal  sufficiency  of  such  facts  to  constitute  notice  to 
the  plaintifis  is  undoubtedly  involved  in  the  finding.  Treating  it, 
therefore,  as  a  conclusion  of  law,  from  the  facts  distinctly  found  and 
necessarily  inferred,  I  think  the  referees  right  in  their  conclusions. 

It  was  said  by  the  Chancellor,  in  Stall  v.  Catskill  Bank,^  "  If  the  drawer 
of  a  note  carries  it  to  a  bank  to  get  it  discounted  on  his  own  account, 
or  transfers  it  to  a  third  person,  with  the  name  of  a  firm  indorsed 
thereon,  the  transaction  on  its  face  shows  that  it  is  a  mere  accommo- 
dation indorsement,  or  the  note  would  not  be  in  the  hands  of  the 
drawer ;  and  the  bank,  or  person  who  receives  it  from  the  drawer, 
being  thus  chargeable  with  notice  that  the  firm  are  mere  sureties  of 
the  drawer,  and  that  it  has  not  passed  through  their  hands  in  the 
ordinary  course  of  partnership  business,  the  members  of  the  firm  who 
have  been  made  sureties  without  their  consent  are  not  liable  to  such 
holder  of  the  note." 

This  statement  of  the  rule  is,  I  think,  substantially  correct.  The 
note  being  held  by  the  maker,  and  put  into  circulation  by  him,  in  his 
own  business,  and  for  his  own  advantage,  is  evidence  to  the  party 
taking  it  that  whatever  indorsements  may  be  upon  it  were  made  for 
the  maker's  benefit,  and  not  in  the  ordinary  course  of  business  ;  for,  in 
the  ordinary  course  of  business,  it  would  have  passed  from  the  maker 

1  18  Wend.  468,  477,  478.  2  7  Wend.  158.  '  14  Wend.  141. 

<  14  Wend.  143.  6  4  Hill,  259. 
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to  the  payee  and  indorser.  The  party  receiving  it,  therefore,  from  the 
maker,  in  payment  of  the  maker's  debts,  assumes  the  risk  of  being  able 
to  show  that  the  indorsement  was  in  the  usual  course  of  business,  and 
that  the  partners  all  consented  to  the  act  of  the  one  who  made  the 
indorsement.  As  between  the  firm  and  the  holder  of  the  paper,  this 
is  but  a  reasonable  rule.  The  partners  are  liable  to  a  bona  fide  holder 
without  notice  in  such  case,  only  because  he  has  the  right  to  presume 
that  the  indorsement  was  made  in  the  usual  course  of  the  partnership 
business,  and  therefore  within  the  scope  of  the  authority  of  the  indi- 
vidual member  of  the  firm  who  made  it.  But  when  the  circumstances 
are  such  as  to  inform  the  holder  of  the  fact  that  the  indorsement  was 
not  made  in  the  course  of  the  partnership  business,  such  presumption 
is  excluded ;  and  it  would  be  inequitable  as  well  as  illegal,  as  between 
the  firm  and  the  holder,  for  the  court  to  presume  the  assent  of  the 
firm  in  favor  of  the  holder  thus  notified.  Austin  v.  Vandermark,* 
Bank  of  Vergennes  v.  Cameron.'' 

The  finding  that  the  plaintiffs  had  notice  that  the  indorsements 
were  for  Caselli's  accommodation  being  warranted,  it  follows  that  no 
judgment  could  be  rendered  upon  them  against  the  members  of  the 
firm  other  than  Louis  Emile  Lahens. 

A  majority  of  the  judges  concurred.' 

1  4  Hill,  259,  262.  ''■  7  Barb.  143. 

'  Savings  Bank  o.  Parmalee  (U.  S.  Sup.  Ct.,  December,  1877),  5  Reporter,  33; 
Lemoine  «.  Bank  of  N.  America,  3  Dill.  44 ;  Wallace  v.  Branch  Bank,  1  Ala. 
565 ;  Mauldin  v.  Branch  Bank,  2  Ala.  502 ;  Saltmarsh  v.  P.  &  M.  Bank,  14  Ala.  668 ; 
Carlisle  v.  Hill,  16  Ala.  398;  Noble  v.  Walker,  32  Ala.  456;  Hendrie  u.  Berkowitz, 
87  Cal.  113;  Crane  v.  Trudeau,  19  La.  An.  307;  Bloom  v.  Helm,  63  Miss.  21 
(semble) ;  Stall  v.  Catskill  Bank,  18  Wend,  466  {semble) ;  Austin  v.  Vandermark,  4  Hill, 
259  (semble)  ;  Powell  v.  Waters,  8  Cow.  688,  689  (semble) ;  Bank  u. Vergennes,  7  Barb. 
143;  Erwin  v.  Shaffer,  9  Oh.  St.  43;  Parke  v.  Smith,  4  W.  &  S.  287;  Tanner  v. 
Hall,  1  Barr,  417  ;  Cooper  v.  McClurkan,  22  Pa.  80 ;  Eunyan  v.  Reed,  5  Pa.  L.  J.  439 ; 
Mullison's  Estate,  68  Pa.  212 ;  Losee  v.  Bissell,  76  Pa.  459 ;  Moorehead  v.  Gilmore, 
77  Pa.  118  (semble) ;  Overton  «.  Hardin,  6  Coldw.  875,  accord. 

Conf.  Wait  v.  Thayer,  118  Mass.  473. 

One  of  the  two  points  decided  in  the  principal  case,  namely,  that  a  person  who 
receives  the  obligation  of  a  partnership,  ostensibly  given  by  way  of  accommodation 
or  guarantee,  takes  it  at  the  peril  of  proving  that  it  was  made  with  the  authority,  ex- 
press or  implied,  of  all  the  members  of  the  firm  is  illustrated  by  the  following  cases, 
in  addition  to  those  already  cited :  New  York  Co.  v.  Bennett,  5  Conn.  580 ;  Cheno- 
with  V.  Chamberlin,  6  B.  Mon.  60 ;  Darling  v.  March,  22  Me.  184 ;  Sweetzer  v.  French, 
2  Cush.  309 ;  Andrews  v.  Planters'  Bank,  15  Miss.  192 ;  Langan  v.  Hewett,  21  Miss. 
122 ;  Foot  V.  Sabin,  19  Johns.  154 ;  Laverty  v.  Burr,  1  Wend.  529  ;  Bank  of  Roches- 
ter V.  Bowen,  7  Wend.  158 ;  Boyd  v.  Plumb,  7  Wend.  309 ;  Gansevoort  v.  Williams, 
14  Wend.  133  •  Joyce  v.  Williams,  14  Wend.  141 ;  Tennessee  Bank  k.  Saffararrs,  3 
Humph.  597.  'see  to  the  same  effect  Farmers'  Bank  v.  Troy  Bank,  1  Doug.  (Mich.) 
457.  — Ed. 
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THE    CENTRAL    BANK    OF    BROOKLYN,    Respondbnt,   v. 
BARNABAS   HAMMETT  and  Others,  Appellants. 

In  the  Coukt  or  Appeals,  New  Yoek,  April  19,  Notembee  12, 

1872. 

[Reported  in  50  New  York  Reports,  159.] 

Appeal  from  the  judgment  of  the  general  term  of  the  Supreme 
Court  in  the  second  judicial  department,  afBrming  a  judgment  in 
favor  of  plaintiff,  entered  upon  a  verdict. 

The  action  is  brought  upon  a  bill  of  exchange,  drawn  by  the  de- 
fendants on  and  accepted  by  Balch  &  Co.,  payable  to  the  order  of  the 
plaintiff,  dated  October  31,  1868,  at  four  months. 

Balch  &  Co.  were  indebted  to  the  defendants,  and  the  defendants 
drew  the  draft,  and  [Balch  &  Co.  accepted  and?]  delivered  it  to  the 
defendants  on  account  of  such  indebtedness,  and  for  the  purpose  of 
enabling  the  defendants  to  have  it  discounted  for  their  own  benefit. 

The  defendants  failing  to  get  it  discounted,  Balch  &  Co.  gave  defend- 
ants another  acceptance  for  the  same  amount,  and  [the  defendants  ?] 
with  instructions  to  have  it  cancelled  surrendered  this  one  to  them. 

Instead  of  doing  this,  Balch  &  Co.  presented  it  to  plaintiff  for  dis- 
count to  procure  funds  to  pay  a  note  previously  discounted  by  the. 
bank  for  them. 

The  bank  discounted  the  bill,  passed  the  proceeds  to  the  credit  of 
Balch  &  Co.,  and  out  of  the  moneys  paid  the  note  it  had. 

John  C.  DinMnick,  for  the  appellants.  To  constitute  a  bona  fide 
holder  of  commercial  paper,  it  must  be  purchased  of  one  either  own- 
ing or  apparently  the  owner  of  what  he  proposes  to  sell.  Belmont 
Branch  Bank  v.  Hoge,^  Hoge  v.  Lansing.^ 

J.  C  Hergeri,  for  the  respondent.  If  the  bank  had  paper  of  Mr. 
Balch  lying  over,  and  it  was  taken  up  by  this  bill  of  exchange,  that 
would  be  no  defence.  Albany  L.  J.,  Oct.  29,  1870,  p.  327 ;  34  N.  T. 
247  ;  40  N.  Y.  457. 

Feb  Curiam.  The  plaintiff  claims  to  recover  as  a  bona  fide  holder 
for  value  of  the  bill  in  suit.  A  bona  fide  holder  of  negotiable  paper 
is  one  who  has  acquired  the  title  good  faith  for  a  valuable  consider- 
ation from  one  capable  of  transferring  it,  or  from  one  in  possession  of 
the  paper  with  an  apparent  right  to  transfer  it,  and  without  notice  of 
any  defect  in  his  title  or  right  to  transfer.     One  who  obtains  the  trans- 

1  35  N.  T.  65.  2  35  n.  Y.  136. 
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fer  of  negotiable  paper  before  maturity,  and  for  full  value,  without 
notice  of  any  defect  in  the  title  of  the  apparent  owner,  acquires  and 
has  all  the  rights  of  a  honafide  holder,  by  title  derived  from  the  actual 
owner.  Belmont  Branch  Bank  v.  Hoge.^  The  possession  of  a  bill  or 
note  payable  to  bearer,  or  indorsed  in  blank  by  one  not  a  party  to  the 
instrument,  is  presumptive  evidence  of  ownership.  But  a  possession 
of  such  an  instrument  by  a  party  to  it  only  authorizes  a  presumption 
of  such  rights  and  obligations  of  the  several  parties  as  are  indicated 
by  the  paper  itself.  The  actual  relations  to  each  other  of  the  several 
parties  to  the  instrument  are  presumed  to  be  precisely  such  as  the  law 
declares,  in  the  absence  of  any  special  circumstance  to  take  the  in- 
strument out  of  the  general  rule,  and  vary  the  liabilities  of  the  parties 
as  between  each  other. 

An  individual  negotiating  for  the  purchase  of  a  bill  or  note  from 
one  having  it  in  possession,  and  whose  name  appears  upon  it,  must 
assume  that  the  title  of  the  holder,  as  well  as  the  liability  of  all  the 
parties,  is  precisely  that  indicated  by  the  instrument ;  that  is,  he  can- 
not assume  that  the  person  in  possession  has  any  other  or  different 
rights,  or  that  the  liability  of  the  parties  is  other  or  different 
from  that  which  the  law  would  imply  from  the  form  and  character  of 
the  instrument.  Hoge  v.  Lansing.^  The  plaintiff  acquired  the  title  to 
the  bill  from  Balch  &  Co.,  the  drawees  and  acceptors,  the  persons 
primarily  liable  for  the  payment  of  the  debt.  It  could  only,  in  the 
ordinary  course  of  business,  and  according  to  mercantile  usage,  have 
been  in  the  possession  of  the  transferrer  either  for  acceptance  or  after 
it  had  been  paid,  and  in  neither  case  would  they  have  had  the  right  to 
transfer  it.  In  the  first  case,  they  would  liave  had  possession  of  it  for 
a  special  purpose,  and  not  as  owners,  and  in  the  latter  it  would  have 
h^aorsxQ  functus,  officio.,  and  not  capable  of  being  again  put  in  circula- 
tion. There  was  no  apparent  ownership  in  Balch  &  Co.,  or  presump- 
tive right  to  transfer  the  bill  to  the  plaintiff. 

If  the  paper  had  been  made  for  the  accommodation  of  the  drawees, 
and  to  be  used  by  them,  that  fact  should  have  been  proved. 

The  law  will  not  presume  the  paper  to  have  been  made  except  in 
the  ordinary  course  of  business,  and  according  to  commercial  usage. 

The  judgment  must  be  reversed  and  a  new  trial  granted,  costs  to 
abide  the  event. 

All  concur,  except  Peckham,  J.,  dissenting. 

Judgment  reversed? 

185N.  Y.  65.  2  35N.  Y.  136. 

»  Eckert  v.  Cameron,  43  Pa.  120 ;  MisHer  v.  Eeed,  76  Pa.  76 ;  Witte  v.  WilUamSj 
8  S.  Ca.  N.  8.  290,  contra. 

See  Bank  of  Marietta  v.  Haynes,  23  Oh.  St.  63T. 

In  Eckert  v.  Cameron,  supra,  Strong,  J.,  who  delirered  the  opinion  of  the  courts 
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said,  pp.  127,  128  :  "  A  bill  or  note  which  has  been  once  in  circulation,  overdue,  and 
coming  from  the  hands  of  the  acceptor  or  maker  is  presumed  to  be  extinguished. 
Byles  on  Bills,  180 ;  McGee  v.  Prouty,  9  Met.  546.  This  is  because  it  was  the  duty 
of  the  maker  or  acceptor  to  take  it  up  when  it  fell  due,  and  therefore  it  is  fairly 
inferable  from  his  possession  of  it,  after  that  time,  that  it  has  fulfilled  its  oflSce. 
But  before  it  has  fallen  due,  the  maker  of  a  promissory  note  is  under  no  obligation 
to  take  it  up,  and  the  reason  fails  for  presuming  its  extinguishment  from  his  then 
having  it  in  his  possession."  See  also  Attenborough  v.  Mackenzie,  infra,  842,  844, 
n.  1.  — Ed. 

A  person  who  advances  money  to  another  in  consideration  of  the  latter's  promise 
to  transfer  to  him  certain  specified  negotiable  securities  not  yet  in  the  possession  of 
the  promisor  will  not  acquire,  by  a  subsequent  delivery  to  himself  of  the  securities, 
the  rights  of  a  bona  fide  purchaser.  MuUer  v.  Pondir,  55  N.  Y.  325  (semhle).  See 
also  Taft  v.  Chapman,  50  N.  Y.  445 ;  Brownson  v.  Chapman,  63  N.  Y.  625.  Similarly, 
one  who  purchases  goods  from  an  insolvent  or  fraudulent  vendee,  and  pays  the 
purchase  price  before  the  goods  or  other  indicia  of  ownership  have  come  to  the  pos- 
session of  such  vendee,  will  not  acquire,  by  a  subsequent  delivery  of  the  goods  to 
himself,  the  rights  of  a  bona  fide  purchaser.  Barnard  v.  Campbell,  55  N.  Y.  456 ; 
58  N.  Y.  73,  B.  c.  (overruling  Fenby  v.  Pritchard,  2  Sandf.  151).  See  also  Roger  ». 
Comptoir  d'Esconipte,  L.  R.  2  P.  C.  393. 

In  all  these  cases,  the  purchaser  advances  his  money,  not  in  reliance  upon  the 
apparent  ownership  of  his  transferrer,  but  in  reliance  upon  the  latter's  promises  and 
representations.    But  see  Leask  v.  Scott,  2  Q.  B.  D.  376,  conlra.  —  Ed. 


The  cases.  Miller  v.  Crayton,  3  Th.  &  C.  360,  and  Huston  v.  Young,  33  Me.  85, 
which  properly  belong  in  this  section,  will  be  found  in  the  Appendix  to  this  volume, 
pp.  888-892.— Ed. 
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SECTION  V. 
Overdue  or  Dishonored  Paper. 

BROWN  V.  DA  VIES. 

In  the  King's  Bench,  Februaet  5,  1789. 

[Reported  in  S  Term  Reports,  80.] 

This  was  an  action  by  the  indorsee  of  a  promissory  note  against  the 
maker. 

The  plaintiff,  at  the  trial  before  Lord  Kenyon  at  the  last  sittings  at 
Guildhall,  rested  his  case  upon  the  proof  of  the  maker's  and  payee's 
handwriting.  The  note  appeared  upon  the  face  of  it  to  have  been 
drawn  on  the  6th  of  October,  1788,  payable  to  Sandal  or  order,  and 
to  have  become  due  the  13th  of  November :  it  had  Sandal's  indorse- 
ment upon  it,  and  had  been  noted  for  non-payment.  Whereupon  the 
defendant's  counsel  offered  to  prove  these  facts  :  that  Sandal,  having 
indorsed  it  in  blank,  delivered  it  to  Taddy,  by  whom  it  had  been 
noted  for  non-payment ;  that,  on  the  6th  of  December,  Sandal,  hav- 
ing been  paid  by  the  defendant,  the  maker  of  the  note,  took  it  up  from 
Taddy,  and  afterwards,  without  the  knowledge  or  consent  of  the  de- 
fendant, negotiated  it  to  the  plaintiff.  But  his  lordship  being  of 
opinion  that,  unless  knowledge  was  brought  home  to  this  plaintiff,  it 
would  make  no  difference  between  these  parties,  rejected  the  evidence, 
and  the  plaintiff  had  a  verdict. 

ie  Mesurier  moved  in  this  term  for  a  rule  to  show  cause  why  there 
should  not  be  a  new  trial,  in  order  to  let  the  defendant  into  proof  of 
the  above  facts ;  and  cited  a  case  of  Banks  v.  Colwell,  at  Launceston 
spring  assizes,  1788,  before  Mr.  Justice  Buller.  This  was  an  action 
by  the  indorsee  of  a  promissory  note,  payable  on  demand  against  the 
maker.  The  defendant  there  was  admitted  to  give  evidence  that  the 
note  had  been  indorsed  to  the  plaintiff  a  year  and  a  half  afterwards  ; 
and  to  impeach  the  considei-ation  by  showing  that  it  had  originally 
been  given  for  smuggled  goods,  and  that  payments  had  been  made 
upon  it  at  several  times.  But,  though  no  privity  was  brought  home  to 
the  plaintiff,  Mr.  Justice  Buller  was  clearly  of  opinion  that  he  ought  to 
be  nonsuited ;  for  he  said  it  had  been  repeatedly  ruled  at  Guildhall 
that  wherever  it  appears  that  a  bill  or  note  has  been  indorsed  over 
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some  time  after  it  is  due,  which  is  out  of  the  usual  course  of  trade,  that 
circumstance  throws  such  a  suspicion  upon  it  that  the  indorsee  must 
take  it  upon  the  credit  of  the  indorser,  and  must  stand  in  the  situation 
of  the  person  to  whom  it  was  payable  ;  and  here  it  appeared  that 
the  consideration  was  illegal.  Therefore,  he  nonsuited  the  plaintiff. 
The  principle  of  that  case  cannot  be  distinguished  from  the  present, 
according  to  which  the  plaintiff  must  stand  in  the  situation  of  Sandal 
with  respect  to  the  ''  ^f endant,  and  consequently  was  not  entitled  to 
recover. 

Ershine  now  showed  cause,  contending  that  there  was  no  evidence 
offered  to  show  that  the  plaintiff  knew  the  note  to  have  been  satisfied ; 
neither  was  there  any  circumstance  attending  it,  which  might  reason- 
ably lead  a  prudent  man  to  suspect  that  it  had  :  one  or  other  of  which 
was  essentially  necessary  to  disqualify  the  plaintiff  from  maintain- 
ing his  action.  For  he  had  paid  a  valuable  consideration  for  the  note 
to  the  original  payee,  in  whose  hands  it  might  properly  be  supposed 
to  be.  And  this  objection  does  not  lie  in  the  defendant's  mouth, 
whose  negligence  in  not  taking  up  the  bill,  when  he  satisfied  Sandal, 
had  left  it  in  the  power  of  the  latter  to  deceive  an  innocent  third 
person. 

Le  Mesurier  said,  in  addition  to  his  former  argument,  that  there 
was  a  reasonable  ground  of  suspicion  on  the  face  of  the  note  ;  for  the 
plaintiff  received  it  after  it  was  due,  when  it  appeared  to  have  been 
noted. 

Lord  Kenton,  C.  J.  I  think  this  matter  ought  to  be  further  in- 
quired into.  It  did  not  strike  me  at  the  trial  that  there  was  this  sus- 
picious circumstance  on  the  face  of  the  note ;  for,  if  it  appeared  to 
have  been  noted  for  non-payment  at  the  time  the  plaintiff  received  it, 
that  ought  to  have  awakened  his  suspicion,  and  led  him  to  make 
further  inquiries  into  the  goodness  of  the  note. 

AsHHURST,  J.  I  think  the  rule  laid  down  by  my  brother  Buller,  in 
the  case  in  Cornwall,  is  a  very  safe  and  proper  one  :  that  where  a  note 
is  overdue,  that  alone  is  such  a  suspicious  circumstance  as  makes  it 
incumbent  on  the  party  receiving  it  to  satisfy  himself  that  it  is  a  good 
one,  otherwise  much  mischief  might  arise. 

Buller,  J.  There  is  this  distinction  between  bills  indorsed  before 
and  after  they  become  due.  If  a  note  indorsed  be  not  due  at  the  time, 
it  carries  no  suspicion  whatever  on  the  face  of  it,  and  the  party  re- 
ceives it  on  his  own  intrinsic  credit.  But  if  it  is  overdue,  though  I 
do  not  say  that  by  law  it  is  not  negotiable,  yet  certainly  it  is  out  of 
the  common  course  of  dealing,  and  does  give  rise  to  suspicion.  Still 
stronger  ought  that  suspicion  to  be,  when  it  appears  on  the  face  of  the 
n  )te  to  have  been  noted  for  non-payment,  which  was  the  case  here. 
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But  generally,  when  a  note  is  due,  the  party  receiving  it  takes  it  on 
the  credit  of  the  person  who  gives  it  to  him.  Upon  this  ground  it 
■was  that  in  the  case  in  Cornwall  I  held  that  the  defendant,  who  was 
the  maker,  was  entitled  to  set  up  the  same  defence  that  he  might  have 
done  against  the  original  payee  ;  and  the  same  doctrine  has  been  often 
ruled  at  Guildhall.  A  fair  indorsee  can  never  be  injured  by  this  rule  ; 
for,  if  the  transaction  be  a  fair  one,  he  will  still  be  entitled  to  recover. 
But  it  may  be  a  useful  rule  to  detect  fraud  whenever  that  has  been 
practised.  [Upon  Lord  Kenyon's  appearing  to  dissent  from  the  gen- 
erality of  the  doctrine  held  by  Mr.  Justice  BuUer,  he  proceeded  to 
observe :  ]  My  Lord  thinks  I  have  gone  rather  too  far  in  something  that 
I  have  said,  but  it  is  to  be  observed  that  I  am  speaking  of  cases  where 
the  note  has  been  indorsed  after  it  became  due,  when  I  consider  it  as  a 
note  newly  drawn  by  the  person  indorsing  it. 

Lord  Kentok,  C.  J.  I  agree  with  that,  with  the  addition  of  this 
circumstance,  that  it  appears  on  the  face  of  the  note  to  have  been 
dishonored,  or  if  knowledge  can  be  brought  home  to  the  indorsee 
that  it  had  been  so.  But  I  should  think  otherwise,  if  no  notice  can  be 
fixed  on  the  party ;  at  least,  I  am  not  prepared  to  go  that  length  at 
present. 

Geose,  J.  If  collusion  should  be  proved  betweeij  the  defendant 
and  Sandal,  then  the  former  will  not  be  entitled  to  set  up  this  objec- 
tion. But  at  present  I  am  of  opinion  that  a  new  trial  ought  to  be 
granted.  Hule  absolute} 

1  It  is  now  well  settled  that,  while  in  general  the  legal  title  to  a  bill  or  note 
continues  assignable  after  dishonor,  the  transferrer  can  nevertheless  give  no  greater 
interest  than  he  himself  has  in  the  paper  to  his  transferee.  Accordingly,  any  defence 
that  would  have  been  valid  in  an  action  on  a  bill  or  note  by  the  transferrer  is 
equally  valid  against  the  transferee  of  such  paper,  e.  g.:  — 

Payment.  Gordon  v.  Wansey,  21  Cal.  77 ;  Elgin  v.  Hill,  27  Cal.  372 ;  Capps  v. 
Gorham,  14  111.  198  ;  McLaiu  v.  Lohr,  25  111.  507  ;  Bates  v.  Kemp,  12  Iowa,  99  ;  Kurz 
V.  Holbrook,  13  Iowa,  562 ;  Schuster  v.  Harden,  34  Iowa,  181 ;  Davis  a.  Bradley, 
26  La.  An.  555 ;  Hatch  u.  Dennis,  10  Me.  244 ;  Gold  v.  Eddy,  1  Mass.  1 ;  Baker  v. 
Wheaton,  5  Mass.  509  ;  Potter  v.  Tyler,  2  Met.  58  ;  American  Bank  v.  Jenness,  2  Met. 
288 ;  Mackay  v.  Holland,  4  Met.  69 ;  Shipp  u.  Stacker,  8  Mo.  145 ;  Kellogg  v. 
Schnaake,  56  Mo.  136 ;  Little  v.  Cooper,  3  Stock.  224  ;  Merrick  v.  Butler,  2  Lans.  103 ; 
Reakert  v.  Sanford,  5  W.  &  S.  164  ;  Perry  v.  Mays,  2  Bail.  354  {semUe) ;  Miller  v. 
Bingham,  29  Vt.  82 ;  Dunbar  v.  Harnesberger,  12  Wis.  373. 

Fraud.  Taylor  v.  Mather,  3  T.  R.  83  u. ;  Tinson  v.  Francis,  1  Camp.  19 ; 
Coghlin  B.  May,  17  Cal.  515;  Thomas  v.  Kinsey,  8  Ga.  421 ;  Bertrand  v.  Barkman, 
13  Ark.  150  (semUe) ;  Stafford  v.  Fargo,  35  111.  481 ;  Stricklin  v.  Cunnmgham,  58  111. 
293 ;  Whitwell  v.  Crehore,  8  La.  540;  Butler  v.  Murison,  18  La.  An.  363;  Clarke  v. 
Dederick,  31  Md.  148 ;  Tucker  v.  Smith,  4  Greenl.  415 ;  Howard  v.  Ames,  3  Met. 
308;  Kellogg  w.  Barton,  12  All.  527 ;  Wheeler  v.  Barret,  20  Mo.  573;  Livermore  v. 
Blood,  40  Mo.  48;  De  Mott  v.  Starkey,  3  Barb.  Ch.  403;  Nellis  a.  Clark,  4  Hill, 
424 ;  Reed  v.  Warner,  5  Paige,  650 ;  Bacon  v.  Burnham,  37  N,  Y.  614 ;  Long  v.  Rhawn, 
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CHARLES  AND  Another  v.  MARSDEN. 
In  the  Common  Pleas,  May  20,  1808. 

[Reported  in  1  Taunton^  224.] 

This  was  an  action  brought  by  the  plaintiffs  as  indorsees  of  a  bill  of 
exchange  drawn  by  Atkinson  against  the  acceptor.  The  defendant 
pleaded  that  he  had  accepted  the  bill  for  the  use  and  accommodation 
of  Atkinson,  and  without  any  consideration  whatsoever  for  the  same; 
and  that  afterwards,  and  after  the  time  when  the  bill  became  due  and 
payable,  Atkinson  indorsed  it  to  the  plaintiffs,  —  they  well  knowing 
at  the  time  of  such  indorsement  that  it  had  been  and  was  so  accepted 
by  the  defendant  for  the  use  and  accommodation  of  Atkinson,  and 
that  the  defendant  had  not  ever  received  any  consideration  what- 
soever for  the  same.  The  plaintiffs  replied  (with  a  protestation  of  the 
insufficiency  of  the  plea)  that  Atkinson  indorsed  the  bill  to  them 
before  the  time  when  it  became  due,  and  not  after,  as  the  defendant 
had  alleged ;  and  that,  they  prayed,  might  be  inquired  of  by  the 
country.  The  defendant  demurred,  and  assigned  for  cause  that  the 
replication  concluded  to  the  country,  whereas,  inasmuch  as  the  plain- 
tiffs had  offered  an  issue  only  on  one  of  the  facts  set  forth  in  the  plea, 
and  not  on  all,  they  ought  to  have  concluded  their  replication  to  the 
court  with  a  verification. 

75  Pa.  128 ;  McNeill ;;.  M'Donald,  1  Hill  (S.  Ca.)  1 ;  Goodson  v.  Johnson,  35  Tex.  622; 
Sargeant  v.  Sargeant,  18  Vt.  371 ;  Gregory  v.  Hart,  7  Wis.  532. 

Illegality.  Brown  v.  Turner,  7  T.  R.  630 ;  Bissell  u.  Gowdy,  31  Conn.  47 ; 
Green  v.  Louthain,  49  Ind.  139;  Barlow  v.  Scott,  12  Iowa,  63;  Kurz  v.  Holbrook, 
13  Iowa,  562;  Kittle  w.  DeLamater,  3  Neb.  325  (semble);  Southard  u.  Porter,  43 
N.  H.  379  ;  Bell  v.  Wood,  1  Bay,  249. 

Failure  of  Consideration.  Boehm  v.  Sterling,  7  T.  E.  423 ;  Bryan  v.  Primm, 
1  111.  33  ;  Sawyer  o.  Hoovey,  5  La.  An.  153 ;  Snyder  v.  Riley,  6  Barr,  164 ;  Diamond 
i,.  Harris,  33  Tex.  634. 

See  also  Folsom  v.  Bartlett,  2  Cal.  163 ;  Bowen  v.  Thrall,  28  Vt.  382. 

Similarly,  no  unauthorized  transfer  of  dishonored  paper  will  deprive  the  true 
owner  of  his  title;  a  dishonored  bill  or  note  resembling  in  this  respect  an  ordinary 
chattel.  Goggerly  w.  Cuthbert,  2  B.  &  P.  N.  R.  170  {semble) ;  Foley  v.  Smith,  6  Wall. 
492 ;  Texas  v.  White,  7  Wall.  700 ;  Texas  v.  Hardenberg,  10  Wall.  68  ;  Vermilye  v. 
Adams  Express  Co.,  21  Wall.  138;  Gilbough  v.  Norfolk  R.  R.,  1  Hughes  C.  C.  410; 
In  re  Sime,  3  Sawyer,  305  (semble) ;  Bird  v.  Cockrene,  28  La.  An.  70 ;  Farrington  v. 
Park  Bank,  39  Barb.  645 ;  Weathered  v.  Smith,  9  Tex.  622 ;  Arents  u.  Common- 
wealth, 18  Grat.  750.     But  see  Connell  v.  Bliss,  52  Me.  476,  contra. 

A  transfer  after  maturity  may,  however,  remove  a  difficulty  of  procedure,  e.  g.,  a 
partnership  note,  payable  to  the  order  of  one  of  tlie  partners,  and  therefore  good  in 
his  hands  only  in  equity,  may  be  collected  at  law  by  an  indorsee,  irrespective  of  the 
time  of  transfer.  Thayer  v.  Bufium,  11  Met.  898 ;  Richards  u.  Fisher,  2  All.  527 ; 
Sherwood  v.  Barton,  36  Barb.  284.  But  see,  contra,  Calhoun  v.  Albin,  48  Mo.  304.  — 
Ed. 
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Best,  Serjt.,  in  support  of  the  demurrer,  and  Shepherd,  Serjt., 
contra,  largely  investigated  the  doctrine  upon  this  question,  as  it  is  to 
be  collected  from  the  several  cases  of  Hedges  v.  Sandon,^  Baynham  v. 
Matthews,^  Clarke  v.  Glass,'  Stanford  v.  Rogers,*  Smith  v.  Dovers^ 
(which,  per  Lawrence,  J.,  has  been  overruled),  Hayman  v.  Gerrard.' 
But  the  court  suggested  a  doubt  whether  the  plea  could  be  supported, 
and  desired  them  to  turn  their  attention  to  that  question.  Best  con- 
tended, on  the  authorities  of  Brown  v.  Davies,  Boehm  v.  Stirling,'  and 
Taylor  v.  Mather,'  that  the  plea  stated  a  sufficient  defence  to  the 
action. 

Mansfield,  C.  J.  There  is  no  allegation  of  fraud  in  this  plea,  nor 
any  averment  that  the  plaintiff  did  not  give  a  valuable  and  full  con- 
sideration for  this  bill :  it  must  therefore  be  presumed  that  he  did,  and 
that  there  is  no  fraud  in  the  transaction.  He  receives  the  bill  from 
the  proper  hand  which  was  entitled  to  have  the  possession  of  it,  the 
person  to  whom  it  was  payable.  It  is  not  necessarily  to  be  inferred, 
because  it  was  an  accommodation  bill,  that  there  was  an  agreement 
not  to  negotiate  it  after  it  became  due  ;  but,  if  there  was  such  an  agree 
ment,  it  was  the  defendant's  own  fault  that  the  bill  was  outstanding  : 
for,  even  supposing  that  the  drawer  had  undertaken  to  provide  for  the 
payment  when  the  bill  became  due,  the  acceptor  had  a  right  to  require 
that  it  should  be  given  up.  It  happened  through  his  permission  there- 
fore, if  the  bill  gave  the  drawer  any  power  to  delude  the  indorsee. 
None  of  the  cases  cited  go  so  far  as  to  support  this  plea. 

Heath,  J.  In  this  case,  there  was  no  inconvenience  or  mischief  to 
the  party. 

Lawrence,  J.  I  remember  a  former  case  of  a  sham  plea,  where 
the  pleader  had  raised  a  question  of  great  difficulty,  and,  it  being  sug- 
gested that  it  was  a  sham  plea,  the  court  required  an  affidavit  of  the 
truth  of  the  facts  pleaded,  considering  it  a  most  gross  contempt  to  put 
questions  of  difficulty  in  the  shape  of  a  sham  plea.  Upon  this  intimation 
of  the  feeling  of  the  court,  the  plea  was  aftei'wards  abandoned,  and 
the  debt  was  paid.  Not,  indeed,  that  there  is  any  difficulty  in  this 
question;  for  none  of  the  cases  cited  go  the  length  contended  for. 
Where  a  party  has  obtained  the  bill  by  fraud,  or  where  there  is  any 
prejudice  to  the  drawer,  those  cases  apply;  but,  unless  in  instances  of 
this  kind,  the  acceptor  is  not  relieved.  This  case  may  fall  within  some 
general  expressions  which  have  been  used  by  the  court  in  giving  judg- 
ment, but  those  expressions  are  always  to  be  taken  with  reference  to 
the  cases  .to  which  they  were  applied.     One  was  a  case  of  clear  fraud  : 

1  2  T.  R.  439.  ^  2  Str.  871.  '  1  Williams's  Saund,  103,  b.  n. 

«  2  Wils.  113;  2  T.  E.  443,  s.  c.  '  Dougl.  427. 

6  1  Williams's  Saund.  102.  1  7  T.  R.  423.  8  3  T.  R.  83  n. 
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another  was  a  smuggling  transaction.  In  the  present  case,  it  is  to  be 
supposed  that  the  party  persuades  a  friend  to  accept  a  bill  for  him, 
because  he  cannot  lend  him  money.  Would  there  be  any  objection  if, 
with  the  knowledge  of  the  circumstance  that  this  is  an  accommodation 
bill,  some  pei'son  should  advance  money  upon  it  before  it  was  due  ? 
Then  what  is  the  objection  to  his  furnishing  the  money  on  it  after  it 
is  due  ?  for  there  is  no  reason  why  a  bill  may  not  be  negotiated  after 
it  is  due,  unless  there  was  an  agreement  for  the  purpose  of  restraining 
it.  But,  if  there  had  been  such  an  agreement,  it  should  have  been 
stated  in  the  plea,  and  it  might  then  have  been  a  defence  ;  but  that  is 
not  so  here.  This  bill,  then,  must  be  presumed  to  be  given,  in  order 
that  the  party  may  raise  money  on  it  in  the  ordinary  way.  I  see 
nothing  in  the  transaction  prejudicial  to  the  acceptor  ;  and  the  plea  is 
bad  in  substance. 

Chambeb,  J.  This  plea  is  bad  in  substance.  It  was  never  meant 
that  the  defendant  should  have  any  consideration  for  the  bill.  If  he 
had  lent  money,  it  would  have  been  without  consideration ;  but  he 
could  not  perhaps  lend  money  :  he  therefore  lent  a  bill.  He  is  not  hurt, 
if  he  cannot  be  called  upon  before  the  time  when  the  bill  is  due. 
There  is  no  fraud  or  collusion  :  the  indorser  receives  this,  as  he  would 
receive  any  other  bill.  I  cannot  see  any  reason  why,  because  there 
was  no  consideration,  the  bill  should  therefore  not  be  negotiable.  The 
other  question  would  require  much  examination,  and  would  render  it 
necessary  to  go  through  the  cases,  some  of  which  appear  to  clash,  and 
it  might  be  difficult  to  reconcile  them,  but  it  is  unnecessary  to  give 
any  opinion  upon  that  point.  Judgment  for  the  plaintiff. 


CROSSLEY  V.  HAM. 
Ik  the  King's  Bench,  Mat  14,  1811. 

[Reported  in  13  East,  498.] 

The  plaintiff  declared  upon  a  bill  of  exchange,  dated  Portsmouth, 
in  North  America,  the  10th  of  February,  1804,  drawn  by  J.  Clark  upon 
Dickerson  &  Co.,  in  London,  for  £450  sterling,  payable  at  sixty  days' 
sight  to  the  defendant,  or  order,  and  indorsed  by  him ;  and  alleged 
that  the  bill  was  presented  to  Dickerson  &  Co.  for  acceptance  on  the 
27th  of  April  following,  when  it  was  dishonored,  and  protested  for 
non-acceptance,  and  notice  thereof  given  to  the  defendant.  The 
defendant  pleaded  the  general  issue;  and  at  the  trial  before  Lord 
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Ellenborough, '0.  J.,  at  the  sittings  after  Trinity  terra,  1810,  the  plain- 
tiff recovered  a  verdict  for  £596,  subject  to  the  opinion  of  this  court, 
on  the  following  case  :  — 

The  bill  in  question,  and  another  of  the  same. tenor,  having  been 
drawn  by  Clark,  and  indorsed  by  the  defendant  for  the  accommodation 
of  Clark,  and  left  in  Clark's  hands  so  indorsed,  were  paid  over  by 
Clark  to  one  Parry,  in  February,  1804.  The  defendant,  Clark,  and 
Parry  were  all  residing  at  that  time,  and  till  after  the  14th  of  April 
following,  in  New  Hampshire,  in  America.  Parry,  on  the  1st  of 
March  following,  remitted  the  two  bills  to  Favell  &  Bousfield,  his  cor- 
respondents in  London,  accompanied  by  directions  to  make  a  payment 
to  the  plaintiflf,  to  whom  Parry  then  was  and  still  remains  indebted  in 
a  large  sum.  The  bills,  having  arrived  in  London  on  the  26th  of  April 
following,  were  left  by  Favell  &  Bousfield  with  Dickerson  &  Co.  for 
acceptance,  who  returned  for  answer  the  next  day  that  they  could  not 
accept  at  present ;  and  the  bills  were  then  regularly  presented  by  a 
notary  and  protested  for  non-acceptance,  of  which  due  notice  was 
given  to  the  defendant.  On  the  12th  of  April,  1804,  Parry  wrote 
from  America  a  letter  to  the  plaintiff,  who  resides  at  Halifax  in  York- 
shire, advising  him  of  the  before-mentioned  remittance,  and  directions 
to  Favell  &  Bousfield  :  shortly  after  the  receipt  of  which  letter  in  Eng- 
land, the  plaintiff  applied  for  the  £450  to  Favell  &  Bousfield,  who  on 
the  6th  of  June  delivered  over  to  him  the  bill  of  exchange  in  ques- 
tion ;  at  the  same  time  informing  him  of  the  previous  presentment  to 
the  drawees,  and  their  refusal  to  accept,  and  that  he  must  take  it 
under  all  the  existing  circumstances,  and  liable  to  all  the  infirmities 
that  attended  it.  The  bill  was,  on  the  29th  of  June,  presented  for 
payment  by  the  persons  to  whom  the  plaintiff  had  negotiated  it, 
and  from  whom  he  again  took  it  up,  and  was  finally  dishonored  on 
that  day. 

The  defendant  produced  the  following  instrument,  with  the  signa- 
ture of  Parry,  dated  the  14th  of  April,  1804;  the  admissibility  of 
which,  as  evidence  against  the  plaintiff,  was  resisted  at  the  trial :  — 

"  Whereas,  I  have  two  sets  of  exchange  for  £450  sterling,  each 
drawn  by  J.  Clark  in  favor  of  S.  Ham,  on  Dickerson  &  Co.,  merchants,  in 
London,  and  indorsed  by  S.  Ham  ;  now  the  condition  of  the  instrument 
is  such  that  if  S.  Ham  pay,  or  cause  to  be  paid,  one  of  the  above  bills 
in  London,  I,  the  subscriber,  agree  to  exonerate  the  said  S.  Ham  from 
the  payment  of  the  other  bill  of  £450,  both  of  which  bills  I  have 
remitted  to  London  to  Favell  &  Bousfield.  E.  Pabet." 

It  was  further  proved  that  on  the  2d  of  July  the  defendant  paid 
Favell  &  Bousfield  in  cash  and  by  another  note  of  six  months  £450  in 
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discharge  of  the  above-mentioned  bill,  which  at  that  time  remained 
in  their  hands,  and  was  thereupon  delivered  up  to  the  defendant. 
Neither  the  plaintiff  or  Favell  &  Bousfield  were  apprised  till  after  the 
said  2d  of  July  of  the  above-mentioned  agreement  of  the  14th  of 
April,  or  of  any  other  arrangement  between  Parry  and  the  defendant 
concerning  the  bills,  or  of  any  infirmity  in  such  bills  with  respect  to 
either  of  the  parties  thereto,  other  than  the  drawees'  refusal  to  accept. 
At  the  time  when  the  £450  bill  in  Favell  &  Bousfield's  hands  was 
satisfied,  no  inquiry  or  ipention  was  made  by  the  defendant  concern- 
ing the  bill  which  had  been  handed  over  to  the  plaintiff,  or  any  other 
bill  than  the  one  so  satisfied  ;  and  the  plaintiff  had  no  information  of 
any  settlement  with  Favell  &  Bousfield  being  intended.  The  ques- 
tions were :  1st,  whether  the  above  agreement  of  the  14th  of  April 
ought  to  have  been  received  in  evidence  against  the  plaintiff  in  this 
action ;  2d,  whether,  under  the  circumstances,  the  plaintiff  is  entitled 
to  recover,  or  is  barred  by  that  agreement.  If  the  court  should  be  of 
opinion  that  the  plaintiff  was  entitled  to  recover,  the  verdict  was  to 
stand ;  otherwise,  a  nonsuit  was  to  be  entered. 

Marry  at,  for  the  plaintiff,  contended  that  the  instrument  signed  by 
Parry  (the  original  holder  of  both  the  bills)  in  favor  of  Ham  the  in- 
dorser,  agreeing  to  discharge  him  on  payment  of  one  of  the  bills  for 
£450,  was  no  evidence  between  these  parties,  as  being  merely  res  inter 
alios  acta,  or,  if  evidence,  could  not  operate  against  the  plaintiff,  the 
bona  fide  assignee  and  holder  of  the  other  bill  for  a  valuable  con- 
sideration, and  without  notice  of  the  prior  agreement ;  that  instru- 
ment being  in  effect  nothing  more  than  an  eventual  acknowledgment 
by  Parry  of  a  receipt  of  so  much  upon  one  bill  in  liquidation  of  his 
whole  debt,  which  cannot  discharge  the  defendant  as  indorser  upon 
another  bill  in  the  hands  of  a  third  person  not  privy  or  consenting  to 
the  agreement.  Parry,  the  original  holder,  by  transmitting  the  two 
bills  as  distinct  securities  to  Favell  &  Bousfield,  his  correspondents  in 
this  country,  especially  when  accompanied  with  directions  to  them  to 
make  payment  out  of  the  fund  to  the  plaintiff,  which  authorized  them 
to  negotiate  the  bills,  thereby  put  it  out  of  his  power  to  make  any 
equitable  agreement  with  the  indorser  in  prejudice  of  the  plaintiff  or 
any  other  person  who  might  be  the  bona  fide  holder  of  the  securities. 
[LoKD  Ellbnboeough,  C.  J.  Favell  &  Bousfield  were  the  agents  of 
Parry,  for  the  purpose  of  presenting  the  bills  for  acceptance  and  ob- 
taining payment,  and  making  a  certain  payment  out  of  the  fund  of 
the  plaintiff ;  and  while  the  bills  were  in  their  hands,  as  such  agents, 
they  were  liable  to  be  affected  by  the  acts  of  the  principal ;  and  so 
they  continued  to  be,  at  least  until  the  dishonor  of  the  bills.  Then, 
as  the  plaintiff  did  not  take  the  bill  in  question  until  after  it  had  been 
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dishonored,  did  he  not,  according  to  a  variety  of  authorities,  stand  in 
the  same  situation  as  the  persons  from  whom  he  then  received  it,  who 
were  the  agents  of  Parry  ?  Would  he  not  therefore  stand  in  the  situa- 
tion of  Parry  himself,  who  had  before  such  negotiation  of  this  bill 
bound  himself  by  the  agreement  with  Ham  to  exonerate  him  from 
the  payment  of  it,  if  the  other  were  taken  up,  as  it  has  been  ?  If  so, 
will  not  the  plaintiff  who  received  the  bill  after  its  dishonor  be  bound 
by  the  same  equity  ?]  The  bill  was  still  current  when  the  plaintiff 
took  it  from  Favell  &  Bousfield  ;  and  there  is  a  great  distinction  be- 
tween taking  it  during  that  period  and  after  it  is  overdue :  in  the 
latter  case  only,  is  it  settled  that  the  holder  takes  it,  subject  to  all 
the  equities  belonging  to  it,  in  the  hands  of  the  party  from  whom  he 
received  it ;  the  reason  of  which  is  that,  when  due,  it  is  no  longer 
considered  as  in  a  negotiable  state.  [Batlbt,  J.  It  is  certainly  still 
negotiable  when  due.  But  is  there  any  case  where  a  distinction  has 
been  taken  between  a  bill  dishonored  for  non-acceptance  and  where  it 
is  so  for  non-payment  ?  It  has  equally  the  mark  of  dishonor  on  the 
face  of  it :  the  noting  for  dishonor  is  always  annexed  to  the  bill.  Loed 
Ellbnboeough,  C.  J.  The  case  of  Boehm  v.  Stirling  ^  shows  that  a 
note  overdue  is  still  negotiable,  though  the  party  receiving  takes  it 
subject  to  the  equities  attached  to  it  in  the  hands  of  the  former  holder  ; 
but  after  the  dishonor  in  the  first  instance  the  holder  might  immedi- 
ately have  sued  the  drawer.]  Supposing  the  plaintiff  to  be  affected 
by  the  equity  attached  to  the  bill  as  against  Parry,  yet  nothing 
appears  to  preclude  Parry  himself  from  recovering  on  the  bill : 
his  assent  to  receive  part  of  his  demand  from  his  debtor  for  the 
whole  (no  fund  being  provided  for  the  satisfaction  of  the  remain- 
der, nor  any  agreement  for  this  purpose  with  third  persons  or  other 
creditors)  would  not  bind  him  in  law  or  equity.  Then  again,  before 
the  agreement  was  executed,  the  bill  in  question  had  changed  hands 
for  a  valuable  consideration.  It  was  assigned  to  the  plaintiff  by 
Favell  &  Bousfield  on  the  6th  of  June ;  and  it  was  not  till  the  2d  of 
July  that  the  other  bill  was  taken  up  and  satisfied  by  the  defendant  to 
Favell  &  Bousfield,  who  were  all  the  time  ignorant  of  the  agreement 
between  Parry  and  the  defendant.  But,  after  the  plaintiff  had  become 
the  holder  of  one  of  the  bills  for  a  valuable  consideration  and  without 
notice,  the  defendant  could  not  discharge  himself  from  it  under  the 
equity  of  an  agreement  known  only  to  himself  and  Parry,  by  making 
satisfaction  for  the  other  bill,  without  any  inquiry  after  this,  in  order 
to  learn  whether  it  had  been  negotiated.  [Loed  Ellenboeofgh,  C,  J. 
Favell  &  Bousfield  had  no  authority  from  their  principal  to  pass  the 

1  7  T.  E.  423. 
48 
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bill  at  all  to  the  plaintiff.  The  two  bills  were  remitted  to  them  aa 
agents  for  Parry  to  receive  payment  of  them,  and  out  of  the  money 
when  received  to  make  a  certain  payment  to  the  plaintiff.  Batlet,  J. 
They  altered  the  situation  of  their  principal  by  handing  over  the  bill 
to  the  plaintiff ;  for  though  his  name  was  not  upon  it,  yet  if  the  plaintiff 
could  recover  upon  it  against  Ham,  that  would  make  Parry  liable  over 
to  Ham,  which  he  did  not  contemplate  when  he  put  the  bills  in  the 
hands  of  his  agents  for  the  purpose  which  he  directed.]  The  agree- 
ment was  executory  till  after  the  time  when  the  plaintiff  became  the 
holder  of  this  bill ;  but,  if  the  payment  of  one  of  the  bills  could  be  a 
satisfaction  for  the  other,  the  defendant  ought  not  to  have  satisfied 
the  one  in  the  hands  of  Parry's  agents  without  inquiring  for  the  other : 
for,  if  the  option  rested  with  him  of  satisfying  which  he  pleased,  it  was 
in  his  power  to  make  his  bargain  with  the  holder  of  either  to  defeat 
the  claim  of  the  other. 

Copley,  contra,  was  stopped  by  the  court. 

Lord  Ellenboeough,  C.  J.  The  plaintiff  took  this  bill  after  the 
dishonor  of  it  by  the  drawees  :  he  therefore  took  it  with  all  the  exist- 
ing infirmities  belonging  to  it  at  the  time.  What,  then,  was  its  infirmity 
in  this  case?  Parry,  the  original  holder  in  America,  had  sent  it,  to- 
gether with  another  bill  of  the  same  tenor,  to  his  correspondents  here, 
with  directions  not  to  pass  it,  but  to  get  it  accepted  and  receive  the 
money  when  due,  and  to  make  a  payment  thereout  to  the  plaintiff,  to 
whom  he  was  indebted.  The  money  when  received  to  Parry's  use  was 
to  be  distributed  in  part  to  the  plaintiff,  and  for  that  purpose  the  bill 
was  put  into  middle  hands.  But  the  period  of  application  never 
arrived,  because  the  period  of  payment  of  the  bill  never  arrived,  it 
having  been  dishonored  when  presented.  In  the  mean  time,  it  appears 
that  an  agreement  was  entered  into  in  America  between  Parry,  the 
owner  of  both  the  bills,  and  Ham,  the  defendant,  virtually  declaring 
that  these  were  duplicates  in  fact  of  the  same  security,  and  that  the 
payment  of  one  should  be  taken  in  satisfaction  of  both :  and,  even  if 
this  had  not  been  so  intended  originally,  there  was  nothing  in  the  way 
of  making  such  an  agreement  between  the  parties  themselves,  who 
were  interested  in  the  bills  at  the  time  ;  for  it  must  be  recollected  that 
Favell  &  Bousfield  had  no  authority  from  Parry  to  pass  the  bills. 
Then  the  plaintiff,  who  took  it  from  them  after  the  dishonor,  took  it 
with  its  infirmities,  and  subject  to  this  agreement  between  Parry,  the 
then  owner,  and  the  defendant ;  whereby  payment  of  one  of  the  bills 
was  agreed  to  be  received  as  payment  of  both.  Then,  payment  hav- 
ing been  made  by  the  defendant  of  the  other  bill  which  remained  in 
the  hands  of  Favell  &  Bousfield,  this  bill  also  is  satisfied,  and  the 
plaintiff  cannot  recover  upon  it.     Both  the  points  therefore  reserved 


SECT.   V.J  BUKROTJGH  V.  MOSS.  755 

at  the  trial  are.  against  the  plaintiff:  for  the  agreement  stated  was 
properly  received  in  evidence  ;  and  the  plaintiff  took  the  bill  after  the 
dishonor,  subject  to  all  its  infirmities,  one  of  which  was  the  agreement 
between  Parry  and  Ham,  which  bound  the  bill  in  question. 

Geose,  J.,  was  of  the  same  opinion. 

Batuet,  J.*  Favell  &  Bousfield,  the  agents  of  Parry,  were  the 
same  as  Parry  himself  for  this  puipose ;  and  it  is  a  known  rule  that 
whoever  takes  a  bill  after  its  dishonor  takes  it  with  all  the  infirmities 
belonging  to  it.  The  defendant  originally  lent  his  indorsements  on 
these  bills  to  Clark,  by  whom  they  were  paid  over  to  Parry ;  and 
afterwards  Parry  consented,  and  agreed  with  the  defendant  that,  on 
payment  of  one  of  the  bills,  the  other  should  also  be  given  up  to  him. 
At  that  time,  Parry  had  fair  reason  for  believing  that  he  had  authority 
to  make  such  an  agreement,  because  he  had  transmitted  the  bills  to  his 
correspondents,  not  to  pass  them  away,  but  to  receive  the  money  upon 
them  from  the  drawees,  and  pay  over  a  part  to  the  plaintiff  when  re- 
ceived ;  but  the  money  never  was  received  by  Parry's  agents,  and 
while  the  bills  were  still  in  their  hands  Parry  made  the  agreement 
with  the  defendant  which  bound  those  bills. 

Postea  to  the  defendant ' 


BURROUGH  V.  MOSS,  GENT,  otte,  &g. 
In  the  King's  Bench,  Hilary  Teem,  1830. 

[Reported  in  10  Bamewall  ^  Cresswell,  558.] 

Assumpsit  on  a  promissory  note  dated  the  5th  of  February,  1826, 
made  by  the  defendant,  whereby  he  promised  to  pay  John  Fearn,  by  the 
name  of  Mrs.  Rachel  Fearn,  or  order,  £150,  with  interest,  nine  months 
after  notice  in  writing ;  and  indorsed  by  J.  Fearn  to  the  plaintiff. 
Plea,  the  general  issue.  At  the  trial  before  Burrough,  J.,  at  the  spring 
assizes  for  Derby,  1829,  it  appeared  in  evidence  that  the  defendant  had 
been  employed  as  an  attorney  by  Mrs.  Rachel  Harrison,  and  had  lent 
£200  of  her  money  at  interest  to  one  Birch,  who  gave  Mrs.  Harrison 
a  promissory  note  for  it.  In  July,  1825,  Mrs.  R.  Harrison  intermarried 
with  John  Fearn,  who  in  February,  1826,  requested  the  defendant  to 
obtain  payment  of  the  £200  from  Birch.  The  defendant  said  Birch 
was  a  client  of  his,  and  that  he  did  not  wish  him  to  be  pressed  for  the 

1  Le  Blanc,  J.,  was  absent  from  indisposition. 

2  Andrews  v.  Pond,  13  Pet.  65,  79 ;  Fowler  v.  Brantly,  14  Pet.  318 ,  Rounsarel 
V.  Schrlfleld,  2  Cr.  C.  C.  139,  accord.  — Ed. 
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money  ;  and,  in  order  to  prevent  Fearn  from  suing  Birch,  he  (Moss) 
paid  £50  on  account  of  the  note,  and  gave  his  own  note  for  £150,  and 
made  it  payable  to  Mrs.  R.  Fearn  nine  months  after  notice.  On  the 
21st  of  April,  1826,  J.  Fearn  gave  the  defendant  a  written  notice  to 
pay  off  the  note  at  the  expiration  of  nine  months  from  that  time. 
Moss,  at  the  expiration  of  the  time,  paid  £50  and  the  interest  then 
due,  but  no  more ;  and  in  March,  1827,  J.  Fearn  and  his  wife  both  in- 
dorsed the  note  to  the  plaintiff,  who  advanced  £100  on  it,  and  com- 
menced this  action  against  Moss.  The  defendant  claimed  a  right  to 
set  off  a  sum  of  £51,  alleged  to  have  been  due  to  him  from  Mrs.  Fearn 
before  her  marriage,  £28  for  business  transacted  for  Fearn  since  the 
marriage,  and  £15  said  to  have  been  paid  on  account  of  the  note,  be- 
sides the  £50  and  interest  before  mentioned  ;  but  the  jury  found  that 
this  sum  of  £15  was  not  paid  on  account  of  the  note.  The  learned 
judge  directed  the  jury  to  find  a  vei'diot  for  the  plaintiff  for  the  amount 
due  on  the  note,  and  gave  the  defendant  leave  to  move  to  reduce  the 
damages,  if  the  court  should  think  that  either  of  the  sums  of  £51,  £28, 
or  £15  ought  to  be  allowed.  A  rule  nisi  was  obtained  for  that  pur- 
pose in  Easter  term,  1829,  and  at  the  sittings  in  banc  before  this 
term. 

lialguy  and  K  M.  Clarice  showed  cause.  The  defendant  had  no 
right  to  set  off  either  of  the  sums  of  £51  or  £28.  The  sum  of  £15 
was  disposed  of  by  the  jury.  The  £51  was  a  debt  due  from  the  wife 
dum  sola.  The  note,  althougn  in  form  given  to  Mrs.  Fearn,  was  in 
law  given  to  her  husband,  and  enured  to  his  benefit.  The  defendant 
was  indebted  to  him  on  the  note;  and,  if  he  (Fearn)  had  sued,  the 
debt  due  from  the  wife  before  marriage  could  not  have  been  set  off. 
Then  as  to  the  sum  of  £28.  If  the  action  had  been  brought  by  Fearn, 
no  doubt  it  might  have  been  set  oif ;  but  the  right  of  the  defendant  to 
avail  himself  of  that  claim  in  this  action  rests  on  the  supposed  appli- 
cability of  the  rule  of  law  that  the  indorsee  of  a  bill  or  note,  when 
overdue,  takes  it  subject  to  all  its  equities.  But  that  is  inapplicable 
for  two  reasons  :  first,  there  was  nothing  on  the  face  of  the  note  to 
show  that  it  was  overdue  at  the  time  when  the  plaintiff  became  in- 
dorsee ;  and,  secondly,  the  right  of  set-off  in  this  case  between  Fearn 
and  the  defendant  was  wholly  collateral  to  and  independent  of  the 
note  transaction,  and  the  rule  applies  only  where  the  right  of  set-off 
or  other  equity  arises  out  of  the  note  transaction  itself.  None  of  the 
decisions  —  Brown  v.  Davis,  Boehm  v.  Stirling,^  Charles  y.  Marsden  — 
warrant  a  broader  rule  than  that ;  and  although  in  Brown  v.  Davia 
BuUer,  J.,  stated  that  he  had  ruled  at  Nisi  Prius,  in  a  case  of  Banks 
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V.  Colwell,  that  the  maker  of  a  promissory  note  being  sued  by  a  per- 
son who  became  indorsee  after  it  was  due  was  entitled  to  set  up  the 
same  defence  that  he  might  have  done  against  the  original  payee,  the 
defence  then  in  question  arose  out  of  the  very  transaction  in  which  the 
note  was  given,  and  went  to  the  consideration  for  the  note.  The  right 
of  set-off  now  insisted  on  depends  on  the  statute  of  set-off,  and  that 
only  applies  between  the  parties  who  have  mutual  demands.  It  would 
be  very  hard  to  involve  the  plaintiff  in  the  investigation  of  accounts 
between  third  persons.  [Batlet,  J.  In  Collenridge  u.  Farquharson,' 
the  state  of  such  accounts  was  examined.]  That  is  true  ;  but  it  was 
in  order  to  see  what  sum  the  bill  was  originally  intended  to  secure. 

Adams,  Serjt.,  contra.  This  is  an  attempt  to  evade  the  statute  of 
set-off,  which  will  never  be  available  against  the  holder  of  a  note  if  he 
can,  by  indorsing  it  when  overdue,  give  the  indorsee  a  right  indepen- 
dent of  the  set-off.  In  this  case,  the  demands  for  £51  and  £28  might 
have  been  set  off,  if  Fearn  had  sued  on  the  note.  The  sums  due  on  the 
note,  on  the  one  hand,  and  for  those  demands,  on  the  other,  were  mu- 
tual debts.  If  Mrs.  Fearn  had  survived  her  husband,  she  might  have 
sued  on  the  note  ;  and  then  it  is  clear  that  the  debt  due  from  her  before 
marriage  might  have  been  set  off.  So,  also,  if  Fearn  and  his  wife  had 
joined  in  bringing  an  action  on  the  note,  the  debt  due  from  her  before 
marriage  might  have  been  set  off;  and,  as  the  money  received  would 
enure  to  the  benefit  of  the  husband,  the  debt  due  from  him  might  alsp 
have  been  set  off.  But  the  indorsee  of  this  note,  taking  it  when  over- 
due, stands  in  the  same  situation;  for  the  indorsement  was  by  both 
husband  and  wife.  [Batlet,  J.  That,  in  legal  effect,  was  the  in- 
dorsement of  the  husband  only.]  Philliskirk  v.  PluekwelP  shows  that 
husband  and  wife  may  join  in  an  action  on  a  note  given  to  the  wife 
during  her  coverture  ;  and,  if  so,  a  debt  due  from  her  before  marriage 
ought  to  be  allowed  to  be  set  off. 

Batlet,  J.  On  behalf  of  the  defendant,  it  has  been  insisted  that 
the  defendant  is  entitled  to  set  off  two  sums,  one  of  which,  £51,  was 
due  to  him  from  Mrs.  Fearn  before  her  marriage.  As  to  that,  I  am  of 
opinion  that  he  has  not  a  right  of  set-off.  The  action  was  brought  on 
a  note  given  to  Mrs.  Fearn  during  her  coverture,  not  by  a  person  who 
was  her  debtor  before  her  marriage,  but  by  a  party  who  came  in  aid  of 
the  debtor.  The  form  of  the  security  gave  the  husband  a  right  to  treat 
it  as  joint  property  or  as  several ;  and,  if  he  chose  to  treat  it  as  several, 
he  might  deal  with  it  as  his  own ;  and  the  consequence  of  his  so  treats 
ing  it  would  be  to  let  in,  by  way  of  set-off  to  any  claim  by  him,  any 
debts  due  from  him.     If,  on  the  other  hand,  he  elected  to  treat  it  as  a 
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joint  property  of  himself  and  his  wife,  in  her  right,  he  might  let  in 
debts  due  from  her  in  her  own  right ;  but  it  is  clear  that  both  classes 
of  debts  could  not  be  let  in.  It  appears  that,  in  the  present  case,  he 
elected  to  treat  the  note  as  his  separate  property ;  for  he  indorsed  it 
over  to  the  plaintiff.  That  mode  of  dealing  with  it  leads  to  the  same 
consequences  as  if  the  note  had  been  given  to  him  alone ;  and,  conse- 
quently, the  debt  due  from  his  wife  before  her  marriage  cannot  be 
set  off.  As  to  the  other  sum  of  £28,  due  from  Fearn  alone,  I  should 
wish  to  consider  the  case  further  before  I  give  my  opinion ;  for,  al- 
though it  might  have  been  set  off  had  Fearn  sued  on  the  note,  yet  the 
cases  have  not  yet  gone  the  length  of  establishing  that  such  a  set-off, 
not  arising  out  of  the  bill  or  note  transaction,  can  be  made  available 
against  an  indorsee,  even  when  the  bill  or  note  is  overdue  at  the  time 
of  the  indorsement. 

LiTTLEDALB,  J.  Supposlug  the  Statute  of  set-off  to  apply  to  this 
case  (which  I  think  it  does  not),  it  is  clear  that  the  debt  due  from 
Fearn  can  alone  be  set  off  ;  for  nothing  beyond  that  could  have  been 
set  off,  had  he  brought  an  action  on  the  note.  If  he  had  sued  jointly 
with  his  wife,  I  do  not  think  it  by  any  means  clear  that  the  debt  due 
from  her  dum  sola  could  have  been  set  off. 

Paeke,  J.  When  the  question  as  to  the  set-off  was  first  mentioned, 
I  thought  that  it  must  be  allowed.  But  I  now  entertain  doubts ;  for 
no  decision  has  yet  gone  to  that  extent.  If  there  is  an  agreement, 
either  express  or  implied,  affecting  the  note,  that  is  an  equity  which 
attaches  upon  it,  and  is  available  against  any  person  who  takes  it  when 
overdue  ;  but  it  does  not  thence  follow  that  a  right  depending  entirely 
on  the  statute  of  set-off  is  applicable  to  such  a  state  of  things.  The 
result  of  the  contract  entered  into  by  the  maker  of  this  note  is  that  the 
husband  might,  if  he  thought  fit,  give  his  wife  an  interest ;  or  he  might, 
as  was  the  fact,  dissent,  and  make  the  note  his  own.  If,  therefore,  any 
set-oflf  is  to  be  allowed,  it  must  be  confined  to  the  debt  of  £28  con- 
tracted by  him  after  the  marriage.  Cur.  adv.  vult. 

The  judgment  of  the  court  was  now  delivered  by 

Baylet,  J.  This  was  an  action  on  a  promissory  note  made  by  the 
defendant,  payable  to  one  Fearn,  and  by  him  indorsed  to  the  plaintiff 
after  it  became  due.  For  the  defendant,  it  was  insisted  that  he  had 
a  right  to  set  off  against  the  plaintiff's  claim  a  debt  due  to  him  from 
Fearn,  who  held  the  note  at  the  time  when  it  became  due.  On  the 
other  hand,  it  was  contended  that  this  right  of  set-off,  which  rested  on 
the  statute  of  set-off,  did  not  apply.  The  impression  on  my  mind  was 
that  the  defendant  was  entitled  to  the  set-off ;  but,  on  discussion  of  the 
matter  with  my  Lord  Tenterden  and  my  learned  brothers,  I  agree  with 
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them  in  thinking  that  the  indorsee  of  an  overdue  bill  or  note  is  liable 
to  such  equities  only  as  attach  on  the  bill  or  note  itself,  and  not  to 
claims  arising  out  of  collateral  matters.  The  consequence  is  that  the 
rule  for  reducing  the  damages  in  this  case  must  be  discharged. 

JSule  discharged.^ 

1  Whitehead  v.  Walker,  10  M.  &  W.  696 ;  Nat.  Bank  v.  Texas,  20  Wall.  89 
(semble) ;  Kobertson  t.  Breedlove,  7  Port.  541 ;  Tuscumbia  R.R.  »■  Rhodes,  8  Ala. 
224 ;  Robinson  v.  Lyman,  10  Conn.  30 ;  Stedman  v.  Jillson,  10  Conn.  55 ;  Culver  u. 
Parish,  21  Conn.  412;  Tinsley  v.  Beall,  2  Ga.  134  ;  Wilkinson  v.  Jeffers,  30  Ga.  153  ; 
Hawkins  v.  Shoup,  2  Ind.  342 ;  Shipman  v.  Robbins,  10  Iowa,  208 ;  Way  v.  Lamb, 
15  Iowa,  79 ;  MoNitt ».  Helm,  33  Iowa,  342 ;  Richards  v.  Daily,  34  Iowa,  427  ;  Annan 
V.  Houck,  4  Gill,  325,  332 ;  Renwick  v.  Williams,  2  Md.  356  ;  GuUett  v.  Hoy,  15  Mo. 
399 ;  Mattoon  v.  McDaniel,  34  Mo.  138 ;  Arnot  v.  Woodburn,  35  Mo.  99 ;  Cumber- 
land Bank  v.  Hann,  3  Harr.  222 ;  Hughes  v.  Large,  2  Barr,  103 ;  Long  i;.  Ehawn, 
75  Pa.  128  ;  Young  v.  Shriner,  80  Pa.  463  ;  Trafiord  v.  Hall,  7  R.  I.  104 ;  Brittou  v. 
Bishop,  11  Vt.  70 ;  Walbridge  v.  Kibbee,  20  Vt.  543 ;  Davis  v.  Miller,  14  Grat. 
1  {semble),  accord. 

Fossitt  V.  Bell,  4  McL.  427  (semUe) ;  Sargeant  v.  Kellogg,  10  111.  273 ;  Lord  u. 
Favorite,  29  111.  149  ;  Burnham  v.  Tucker,  18  Me.  179  ;  Wood  v.  Warren,  19  Me.  23 
{semble) ;  Sargent  v.  Southgate,  5  Pick.  312  (overruling  Holland  v.  Makepeace,  8  Mass 
418) ;  Stockbridge  v.  Damon,  5  Pick,  223  ;  Braynard  v.  Fisher,  6  Pick.  355  {semble) ; 
Banger  V.  Cary,  1  Met.  369  {semble);  McDuflBe  v.  Dame,  11  N.  H.  244;  Ordiorne  v. 
Woodward,  39  N.  H.  541 ;  Cross  D.Brown,  51  N.  H.  486.  (But  see  Chandler  v.  Drew, 
6  N.  H.  469)  ;  O'Callaghan  v.  Sawyer,  5  Johns.  118 ;  Ford  v.  Stuart,  19  Johns.  342 ; 
Driggs  V.  Rockwell,  11  Wend.  504 ;  Miner  v.  Hoyt,  4  Hill,  193  {semble)  ;  Johnson  u. 
Bridge,  6  Cow.  693;  (5  Wend.  342,  ».  c,  contra,  if  not  overruled,  is  repugnant  to 
3  N.  Y.  Rev.  St.  (6th  ed.)  480,  §  112) ;  Haywood  v.  McNair,  3  Dev.  231 ;  2  Dev.  &  B. 
283,  s.  c. ;  Turner  v.  Beggarly,  11  Ired.  331  {semble)  ;  Cain  v.  Spann,  1  McMuU.  258 
{semble),  contra. 

In  those  jurisdictions,  however,  where  a  defendant  is  permitted  to  plead  a  set-oS 
against  the  transferee  of  an  overdue  bill  or  note,  tlie  privilege  is  of  course  oou- 
fined  to  debts  due  to  the  defendant  at  the  time  of  the  transfer.  Patterson  v.  Ather- 
ton,  3  McL.  147  ;  Baxter  v.  Little,  6  Met.  7 ;  Linn  v.  Rugg,  19  Minn.  181 ;  Johnson  v. 
Bloodgood,  2  Cai.  Cas.  303;  1  Johns.  Cas.  51,  s.  c. ;  Bank  i..  McCracken,  18  Johns. 
493;  Chamberlain  v.  Gorham,  20  Johns.  144;  Cain  v.  Spann,  1  McMuU.  258;  Wil- 
liams V.  Hart,  2  Hill  (S.  Ca.),  483 ;  Ritchie  o.  Moore,  5  Munf.  388 ;  Davis  v.  Miller, 
14  Grat.  1.  Furthermore,  the  right  of  set-off  applies  only  to  debts  due  to  the  de- 
fendant from  the  payee,  and  does  not  extend  to  debts  due  from  any  intermediate 
holder  between  the  payee  and  the  plaintiff.  Vinton  v.  Crowe,  4  Cal.  309 ;  Hay  ward 
V.  Stearns,  39  Cal.  58 ;  Nixon  v.  English,  3  McC.  549 ;  Perry  v.  Mays,  2  Bail.  354. 
But  see  Wood  v.  Warren,  19  Me.  23  {semble)  ;  Bond  !;.  Fitzpatrick,  4  Gray,  89  {semble), 
contra.  —  Ed. 
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STEIN  V.  YGLESIAS. 
Ik  the  Excheqtjee,  Michaelmas  Teem,  1834. 

[Reported  in  3  Dowliug,  252.1] 

This  was  an  action  on  a  bill  of  exchange  by  the  indorsee  against  the 
acceptor.  The  defendant  pleaded  that  the  bill  was  accepted  for  the 
accommodation  of  Douglas,  the  payee,  and  without  any  consideration ; 
and  that  it  was  indorsed  to  the  plaintiff  after  it  became  due.  The 
plaintiff  demurred.  The  defendant  also  pleaded  that  the  bill  was 
indorsed  to  the  plaintiff  after  it  became  due,  and  that  the  payee  at  the 
time  of  the  indorsement  was  indebted  to  the  defendant  in  a  larger 
sum  than  the  amount  of  the  bill :  to  this,  also,  the  plaintiff  demurred 
specially. 

Paekb,  B.  The  last  plea  is  bad  according  to  Burrough  v.  Moss. 
As  to  the  first  plea,  if  the  bill  was  accepted  for  accommodation  after  it 
became  dae,  there  is  no  reason  why  it  should  not  be  good  in  other  per- 
sons' hands.  If  before,  there  might  have  been  an  implied  understand- 
ing not  to  circulate  it  after  it  was  due.  The  plea  may  be  amended  by 
inserting  that  the  bill  was  accepted  before  it  became  due,  and  the  agree- 
ment, if  the  facts  warrant  it.  Judgment  for  the  plaintiff. 


BROOKS   AND   Othbes,  Assignees  of   CHARLES  EVANS,  a 
Bankeupt,  v.  MITCHELL. 

In  the  Excheqttek,  Noybmbeb  18,  1841. 

[Reported  in  9  Meeson  ^  Welshy,  15.] 

Teovek,  to  recover  a  promissory  note  for  £1,000,  dated  24th  Decem- 
ber, 1824,  made  by  one  Lens,  payable  on  demand,  with  interest,  to  the 
bankrupt,  Charles  Evans,  or  his  order.  The  first  count  was  upon  the 
possession  of  the  bankrupt,  the  second  on  the  possession  of  the  plain- 
tiffs as  assignees.  Pleas  :  1st,  not  guilty  ;  2dly,  that  the  bankrupt  was 
not  possessed  of  the  note,  mode  et  forma ;  3dly,  that  the  note  was 
not  the  property  of  the  plaintiffs  as  assignees,  modo  et  forma ;  4thly, 
that  before  the  supposed  conversion,  and  before  the  bankruptcy,  to 
wit,  on  the  12th  of  March,  1836,  the  said  Charles  Evans  indorsed  and 

1  IC.  M.  &R.  565,  8.  c  — Ed. 
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delivered  the  said  note  to  one  Royle,  who  afterwards,  to  wit,  on  the 
16th  of  January,  1838,  indorsed  and  delivered  the  same  to  the  defend- 
ant, bona  fide,  and  for  a  good  and  valuable  consideration,  and  without 
notice  of  any  right  or  title  in  the  plaintiffs  as  assignees  of  the  said 
Charles  Evans.  Verification.  The  plaintiff  joined  issue  on  the  first 
three  pleas,  and  for  replication  to  the  last,  admitting  the  indorsement 
and  delivery  in  fact  by  Evans  to  Royle,  and  by  Royle  to  the  defend- 
ant, traversed  the  allegation  that  the  indorsement  and  delivery  by 
Royle  to  the  defendant  was  bona  fide,  and  for  a  valuable  considera- 
tion, and  without  notice  of  any  right  or  title  of  the  plaintiffs  as  as- 
signees.    Issue  thereon. 

At  the  trial  before  Wightman,  J.,  at  the  last  Liverpool  assizes,  the 
following  facts  appeared.  The  bankrupt,  Evans,  who  had  been  a 
banker  in  Manchester,  having  advanced  to  Lens,  who  was  his  foster 
brother,  the  sum  of  £1,000,  received  from  him,  as  a  security  for  its 
repayment,  the  promissory  note  in  question,  which  bore  date  the  24th 
of  December,  1824.  Evans  had  debited  Lens  in  account  with  the 
interest  half-yearly,  down  to  the  25th  of  December,  1835.  On  the 
12th  of  March,  1836,  Evans  indorsed  the  note  to  Royle,  and,  as 
the  plaintiffs  alleged  and  endeavored  to  prove,  without  any  considera- 
tion. In  August  of  the  same  year,  Evans  became  a  bankrupt.  On 
the  16th  January,  1838,  Royle  indorsed  and  delivered  the  note  to  the 
defendant,  and  in  the  March  following  himself  became  bankrupt.  A 
dividend  of  5s.  6c?.  in  the  pound  was  paid  under  the  fiat  against  Evans, 
and  of  4s.  6c?.  in  the  pound  under  that  against  Royle ;  but  no  mention 
was  made  of  the  note  in  question  until  June,  1839,  when  the  defend- 
ant made  application  to  Lens,  the  maker,  for  payment  of  interest  upon 
it ;  and,  on  Lens's  death  in  the  following  August,  the  defendant  com- 
menced an  action  against  his  widow,  to  recover  the  amount  of  it. 
Upon  these  facts,  the  learned  judge  directed  the  jury  to  consider 
whether  the  note  was  indorsed  by  Evans  to  Royle  before  the  bank- 
ruptcy of  Evans ;  and,  if  it  was  so  indorsed,  whether  Royle  gave  a 
valuable  consideration  for  the  indorsement ;  and,  if  he  did-not,  whether 
the  defendant  gave  value  for  the  note  to  Royle,  without  knowledge 
that  Royle  had  given  no  value  to  Evans.  The  jury  found  that  the 
note  was  indorsed  to  Royle  by  Evans  before  his  bankruptcy,  and  that 
the  defendant  gave  value  for  it  to  Royle ;  and,  as  to  the  question 
whether  Royle  gave  value  for  it,  they  said  there  was  no  sufficient 
evidence  to  the  contrary.  The  learned  judge  thereupon  directed  a 
verdict  for  the  defendant. 

Wbrtley  now  moved  for  a  new  trial,  on  the  ground  of  misdirection. 
The  finding  of  the  jury  is  incomplete,  for  they  have  not  found  in 
terms  that  Royle  gave  any  consideration  for  the  note ;  and  all  the 


762  BBOOKS  AND   OTHEES   V.  MITCHBLL.         [CHAP.   tV. 

evidence  given  in  the  cause  went  to  show  that  he  gave  none.  That 
being  assumed  to  be  the  case,  if  the  note  was  overdue  when  it  came 
to  the  hands  of  the  defendant,  he  could  have  no  better  title  than 
Royle,  and  no  right  to  retain  the  note  as  against  the  assignees  of 
Evans.  Now,  the  note  was  overdue  when  it  came  to  the  hands  of  the 
defendant,  for  it  was  a  note  made  in  the  year  1824,  payable  on  demand, 
on  which  it  appeared  no  interest  had  been  paid  for  three  years ;  and, 
under  these  circumstances,  the  demand  of  payment  by  the  defendant 
was  not  made  within  a  reasonable  time.  The  rule  is  laid  down  in 
Bayley  on  Bills,  p.  232  (5th  edit.),  that  "  a  bill  or  note,  payable  on 
demand,  must  not  be  kept  locked  up ;  if  it  be,  the  loss  will  fall  upon 
the  holder."  [Parke,  B.  The  author  is  speaking  there  of  the  lia- 
bility of  collateral  parties.  The  case  of  a  check  is  quite  different 
from  that  of  a  promissory  note.  A  check  ought  to  be  presented 
speedily;  but  a  promissory  note  payable  on  demand  circulates  for 
years.]  The  foundation  of  the  rule  just  referred  to  is  that  the  delay 
in  presentment  raises  an  inference  of  fraud,  which  ought  therefore 
to  put  the  party  who  takes  the  instrument  under  such  circumstances 
upon  his  guard.  Bayley  on  Bills,  157 ;  Taylor  v.  Mather.^  That  ap- 
plies equally  to  a  note  payable  on  demand  as  to  any  other  negotiable 
instrument.  A  party  taking  a  note  under  such  circumstances  takes  it 
subject  to  the  same  consequences  as  a  party  who  takes  an  overdue 
note  payable  after  date.  [Paeke,  B.  The  non-payment  of  interest 
for  three  years  was  the  only  circumstance  tending  to  have  put  the  de- 
fendant upon  his  guard,  because  a  promissory  note  payable  on  demand 
is  current  for  any  length  of  time.]  It  is  settled  law  that  a  note  pay- 
able on  demand  is  payable  immediately ;  and,  therefore,  that  the 
Statute  of  Limitations  runs  upon  it  from  the  date  of  the  note,  and  not 
from  the  time  of  the  demand.  Christie  u.  Fonsick.^  Barough  w.  White  ° 
shows,  indeed,  that  a  note  payable  on  demand  cannot  be  considered  as 
overdue  at  the  time  of  the  indorsement  of  it ;  but  this  case  goes  much 
further,  since  here  the  note  was  made  in  1824,  and  no  demand  of  inter- 
est, or  of  payment  of  the  principal,  was  made  by  any  party  from  1835 
till  1839. 

Paeke,  B.  I  cannot  assent  to  the  arguments  urged  on  behalf  of  the 
plaintiffs.  If  a  promissory  note  payable  on  demand  is,  after  a  certain 
time,  to  be  treated  as  overdue,  although  payment  has  not  been  de- 
manded, it  is  no  longer  a  negotiable  instrument.  But  a  promissory 
note  payable  on  demand  is  intended  to  be  a  continuing  security.  It 
is  quite  unlike  the  case  of  a  check,  which  is  intended  to  be  presented 
speedily. 

1  3  T.  R.  83  n.  21  gelw.  N.  P.  141. 

»  4  B.  &  C.  325 ;  6  D.  &  R.  379. 
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The  rest  of  the  court  concurred,  and  on  this  ground  the  rule  was 
therefore  Be/used} 


STURTEVANT  v.  FORD. 

In  the  Common  Pleas,  April  22,  1842. 

[Reported  in  4  Manning  ^  Granger,  101.] 

Assumpsit  by  the  indorsee  against  the  acceptor  of  a  bill  of  exchange 
drawn  by  J.  Ayres  for  £243  7s.  M.,  dated  17th  of  August,  1838,  pay- 
able in  London,  for  value  received  in  iron. 

Fourth  plea,  that  the  bill  was  accepted  by  the  defendant  before  the 
same  became  due  or  payable,  at  the  request  and  for  the  accommodation 
of  Ayres,  and  without  any  value  or  consideration  whatever  for  the 
acceptance  thei-eof  or  for  the  payment  thereof  ;  and  that  the  said  bill 
was  so  indorsed  to  the  plaintiff  as  in  the  said  declaration  mentioned, 
two  years  after  the  same  had  become  due  and  payable,  according  to 
the  tenor  and  effect  thereof.     Verification. 

Special  demurrer,  assigning  for  cause  that  it  is  not  averred  or  shown 
in  the  said  plea  that  the  defendant  accepted  the  said  bill  upon  the 
terms  that  the  same  should  not  be  indorsed  or  negotiated  by  Ayres 
after  it  became  due  ;  that  the  said  plea  does  not  allege  that  the  plaintiff 
had  notice  of  the,  premises  or  any  of  them  in  that  plea  mentioned, 
before  or  at  the  time  the  said  bill  was  indorsed  to  him,  or  that  the 
defendant  ever  required  Ayres  not  to  indorse  the  bill  after  it  became 
due. 

Joinder  in  demurrer. 

Channell,  Serjt.,  in  support  of  the  demurrer.  The  plea  does  not 
state  that  the  plaintiff  is  not  a  holder  for  value,  and  it  must  be  there- 
fore taken  upon  the  record  that  the  plaintiif  is  a  holder  for  value. 
Neither  does  the  plea  state  that,  before  the  plaintiff  became  the  in- 
dorsee of  the  bill,  he  had  notice  that  the  bill  was  drawn  for  the 
accommodation  of  the  drawer  and  without  value.  It  does  not  show 
that  the  drawer  was  under  any  restriction  as  to  indorsing  a  bill  after 
it  became  due.  The  question  to  be  decided  upon  the  demurrer  is 
whether  a  holder  for  value,  taking  a  bill  which  is  overdue,  without 
notice  that  the  instrument  is  an  accommodation  acceptance,  is  not 
entitled  to  recover.  [Obessvp-ell,  J.  The  question  is  whether  an 
indorser  can  give  a  better  title  than  he  himself  has.]     In  Charles  v. 

1  Hey  wood  v.  Watson,  4  Bing.  496 ;  Barough  v.  White,  4  B.  &  C.  325  ;  Gascoyne 
V.  Smith,  M'Cle.  &  Y.  338 ;  Cripps  «.  Davis,  12  M.  &  W.  159,  165,  accord.  —  Ed. 
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Marsden,  it  was  held  not  to  be  a  sufSoient  defence  to  plead  that  the 
bill  was  accepted  for  the  accommodation  of  the  drawer  without  con- 
sideration, and  indorsed  to  the  plaintiff  after  it  became  due.  In  Stein 
V.  Yglesias,  it  was  pleaded  that  the  bills  were  accepted  for  the  accom- 
modation of  the  indorser,  and  without  any  consideration  for  such 
acceptance.  The  plea  was  held  to  be  bad,  on  the  ground  that  it  did 
not  state  that  the  bill  had  been  accepted  before  it  became  due,  and 
that  there  was  nothing  to  show  that  the  defendants  intended  to  limit 
the  negotiation  of  the  bill  to  the  time  before  it  became  due.  The 
plaintiff  would  have  his  remedy  over  against  the  party  accommodated. 
It  lay  on  the  defendant  to  show  that  the  power  of  indorsing,  and 
thereby  raising  money,  was  limited  to  the  period  during  which  the 
bill  was  running.  The  defendant  is  not  entitled  to  notice  of  non- 
payment. Tinson  v.  Francis,'  which  will  be  relied  on  for  the  defend- 
ant, was  a  case  of  gross  fraud. 

Talfourd,  Serjt.,  contra.  This  is  a  point  of  considerable  importance. 
In  Tinson  v.  Francis,  it  was  held  that  an  indorsee  of  a  promissory  note 
for  value,  who  had  received  the  note  after  it  became  due  from  an  in- 
dorser who  had  not  given  value,  could  not  sue  the  maker. 

In  Brown  v.  Davies,  where  a  promissory  note  was  indorsed  to  the 
plaintiff  after  it  became  due,  it  was  held  that  the  maker  was  entitled 
to  go  into  evidence  to  show  that  the  note  was  paid,  as  between  him 
and  the  payee.  In  that  case,  BuUer,  J.,  says  :  "  There  is  this  distinc- 
tion between  bills  indorsed  before  and  after  they  become  due.  If  a 
note  indorsed  be  not  due  at  the  time,  it  carries  no  suspicion  whatever 
on  the  face  of  it,  and  the  party  receives  it  on  its  own  intrinsic  credit. 
But  if  it  is  overdue,  though  I  do  not  say  that  by  law  it  is  not  nego- 
tiable, yet  certainly  it  is  out  of  the  common  course  of  dealing,  and 
does  give  rise  to  suspicion.  Generally,  when  a  note  is  due,  the  party 
receiving  it  takes  it  on  the  credit  of  the  person  who  gives  it  to  him." 
"  I  am  speaking  of  cases  where  the  note  has  been  indorsed  after  it 
became  due,  when  I  consider  it  as  a  note  newly  drawn  by  the  person 
indorsing  it." 

The  law  as  laid  down  by  Buller,  J.,  is  not,  it  is  true,  adopted  to  its 
full  extent  by  Lord  Kenyon,  who  was  not  prepared  to  go  the  same 
length  where  the  indorsee  cannot  be  fixed  with  notice  of  the  dishonor 
of  the  note  or  bill.  But  the  contract  and  the  understanding  upon  the 
drawing  of  a  bill  of  exchange  is,  prima  facie,  that  the  party  shall  have 
the  benefit  of  the  time  during  which  the  bill  has  to  run,  and  not  for 
an  indefinite  period. 

TiNDAL,  C.  J.  Upon  these  pleadings,  the  plaintiff  must  be  taken  to 
be  a  holder  for  value,  without  notice  of  any  defect  in  the  title  of  his 

1  1  Campb.  19. 
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indorser.  Upon  the  authority  of  the  cases,  —  without  saj-ing  what 
would  be  my  opinion  if  the  question  were  res  Integra,  —  I  think  the 
plaintiff  is  entitled  to  judgment.  In  Charles  v.  Marsden,  the  plea 
stated  that,  at  the  time  of  the  indorsement,  the  plaintiffs  knew  that 
the  bill  had  been  accepted  by  the  defendant  for  the  accommodation  of 
Atkinson,  the  payee:  that,  therefore,  was  a  stronger  case  than  the 
present.  I  do  not  see  much  force  in  the  argument  that  the  circum- 
stance of  the  bill  being  overdue  when  it  is  indorsed  puts  the  indorsee 
in  the  same  position  as  the  indorser,  who,  in  the  case  of  a  bill  drawn 
for  his  accommodation,  cannot  sue  at  all.  I  do  not  think  that  the 
holder  is  precluded  from  suing  in  all  cases  of  accommodation  bills 
indorsed  after  the  time  at  which  they  purport  to  be  payable.  Nothing 
dehors  the  bill,  as  payment,  &c.,  ought,  I  think,  to  affect  an  indorsee 
for  value.  In  Stein  v.  Yglesias,  it  was  said,  without  disapprobation 
on  the  part  of  the  court,  that  the  defendant  was  bound  to  allege  want 
of  consideration  for  the  indorsement. 

CoLTMAN,  J.  I  am  of  the  same  opinion.  In  Charles  v.  Marsden, 
Lawrence,  J.,  says  :  "  Where  a  party  has  obtained  the  bill  by  fraud, 
or  where  there  is  any  prejudice  to  the  drawer,  those  cases  apply ;  but, 
unless  in  instances  of  this  kind,  the  acceptor  is  not  relieved.  This 
case  may  fall  within  some  general  expressions  which  hare  been  used 
by  the  court  in  giving  judgment,  but  those  expressions  are  always  to 
be  taken  with  reference  to  the  cases  to  which  they  were  applied.  One 
was  a  case  of  clear  fraud,  another  was  a  smuggling  transaction.  In 
the  present  case,  it  is  to  be  supposed  that  the  party  persuades  a  friend 
to  accept  a  bill  for  him,  because  he  cannot  lend  him  money.  Would 
there  be  any  objection  if,  with  the  knowledge  of  the  circumstance 
that  this  is  an  accommodation  bill,  some  person  should  advance  money 
upon  it  before  it  was  due  ?  Then  what  is  the  objection  to  his  fur- 
nishing the  money  on  it  after  it  is  due  ?  For  there  is  no  reason  why 
a  bill  may  not  be  negotiated  after  it  is  due,  unless  there  was  an  agree- 
ment for  the  purpose  of  restraining  it.  But,  if  there  had  been  such  an 
agreement,  it  should  have  been  stated  in  the  plea,  and  it  might  then 
have  been  a  defence  ;  but  that  is  not  so  here.  This  bill,  then,  must 
be  presumed  to  be  given,  in  order  that  the  party  may  raise  money  on 
it  in  the  ordinary  way.  I  see  nothing  in  the  transaction  prejudicial  to 
the  acceptor,  and  the  plea  is  bad  in  substance." 

Ekskixb,  J.  I  am  of  the  same  opinion.  It  must  be  taken  here 
that  the  plaintiff  was  a  holder  for  value.  The  circumstance  that  the 
bill  was  overdue  might  have  operated  as  evidence  that  the  bill  was 
an  accommodation  bill,  but  it  should  have  been  so  averred.  A  jury 
might  infer  that  the  bill  was  accepted  upon  an  understanding  that  it 
was  not  to  be  negotiated  after  it  became  due.     But  that  would  not  be 
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an  inference  of  law :  it  should  therefore  have  been  made  the  subject 
of  an  averment.  In  the  absence  of  such  an  averment,  the  question  is 
whether  the  mere  fact  of  the  bill  being  an  accommodation  biU  pre- 
vents it  being  negotiable  after  it  becomes  due.  It  is  said  that  a  bill, 
indorsed  after  it  becomes  due,  is  taken  by  an  indorsee  subject  to  all 
the  equities.  The  question  is  whether  the  matter  of  defence  set  up 
is  an  equity  which  attaches  to  the  bill.  The  drawer  of  this  bill  could 
not  sue  the  acceptor.  If  the  plaintiff  has  given  consideration,  there 
is  no  equity  to  attach  to  him.  Then  is  this  an  equity  with  which  the 
bill  is  incumbered?  It  seems  to  me  that  no  equity  attaches  to  the 
bill,  because  it  was  placed  in  the  hands  of  the  drawer  for  the  very 
purpose  of  raising  money.  Looking  at  the  cases  of  Charles  v.  Marsden 
and  Stein  v.  Yglesias,  I  think  the  plaintiff's  right  to  recover  is  not 
concluded  by  the  facts  disclosed  in  this  plea. 

Cbesswell,  J.  I  am  of  the  same  opinion.  Had  this  been  res 
Integra,  I  am  not  prepared  to  say  that  I  should  have  come  to  the  same 
conclusion.  I  should  have  thought  it  a  case  of  doubt.  By  the  law- 
merchant,  an  indorsement  may  give  to  the  indorsee  a  better  title  than 
the  indorser  had.  It  is  said  that  the  indorsee  of  a  bill  which  is  over- 
due takes  it  subject  to  all  the  equities :  perhaps  a  better  expression 
would  be  that  he  takes  the  bill  subject  to  all  its  equities.  That  brings 
it  to  the  question  whether  this  is  an  equity  which  attaches  to  the  bill. 
In  Charles  v.  Marsden,  the  court  said  that  there  was  no  reason  why  a 
bill  should  not  be  negotiated  after  it  became  due,  unless  there  was  an 
agreement  for  the  purpose  of  restraining  it.  Atwood  v.  Crowdie'  is 
consistent  with  the  law  as  laid  down  in  Charles  v.  Marsden. 

Judgment  for  the  plaintiff } 


OULDS  «.  HARRISON. 
In  the  Exchequer,  December  18,  1854. 

[Reported  in  10  Exchequer  Reports,  572.] 

Declaration  on  a  bill  of  exchange,  drawn  by  John  Bennett  upon 
and  accepted  by  the  defendant,  and  indorsed  by  J.  Bennett  to  the 
plaintiff. 

Second  plea :  that,  before  the  accepting  of  the  bill,  the  defendant 

1  1  Stark.  N.  P.  C.  483. 

2  Atwood  V.  Crowdie,  1  Stark.  483 ;  Carruthers  v.  West,  11  Q.  B.  143 ;  Parr  v. 
Jewell,  13  C.  B.  909;  16  C.  B.  684,  s.  o. ;  Ex  parte  Swan,  L.  R.  6  Eq.  344;  Wilkie  v. 
"Wilson,  Court  of  Session,  NoTember  30,  1811  ;  Renwick  v.  Williams,  2  Md.  356; 
Davis  u.  Miller,  14  Gratt.  1  (sembk),  accord.  —  Ed. 
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authorized  J.  Bennett,  in  his  J.  Bennett's  own  name,  but  on  account  of 
the  defendant,  to  lay  bets  on  horse  races ;  and  J.  Bennett,  in  pursu- 
ance of  such  authority,  laid  bets  on  horse  races,  and  lost  them ;  and 
the  defendant  says  that  J.  Bennett  afterwards,  voluntarily,  and  with- 
out the  request  of  the  defendant,  paid  to  the  persons  to  whom  he  so 
lost  such  bets  divers  moneys  on  account  of  the  moneys  which  he  had 
so  lost ;  and  the  defendant  says  that  the  bets  respectively  were  con- 
tracts by  way  of  wagering ;  and  the  defendant  says  that  the  said  bill 
was  afterwards  so  made  and  accepted  as  in  the  declaration  mentioned, 
for  and  on  account  and  towards  repayment  to  J.  Bennett  of  the  moneys 
which  he  had  so  paid ;  and  the  defendant  says  that  there  never  was 
any  other  consideration  for  the  acceptance ;  and  the  defendant  says 
that  there  was  no  consideration  for  the  indorsement  of  the  said  bill  to 
the  plaintifE. 

The  third  and  fourth  pleas  were  similar :  the  one  alleging  that  the 
bill  was  indorsed  to  the  plaintiff  after  it  became  due  ;  the  other,  that 
the  plaintiff  at  the  time  the  bill  was  indorsed  to  him  had  notice  of  the 
premises. 

Fifth  plea :  that,  after  the  day  on  which  the  bill  became  due,  and 
before  J.  Bennett  indorsed  it  to  the  plaintiff,  and  while  J.  Bennett 
was  the  holder  and  owner  of  the  bill,  he  then  being  indebted  to  the 
defendant  in  a  sum  exceeding  the  amount  of  the  bill  and  the  interest 
thereon  from  the  time  when  the  same  became  due,  the  defendant 
elected  to  set  off  against  the  bill  an  equivalent  part  of  the  debt  so  due 
to  the  defendant  from  J.  Bennett,  and  gave  notice  of  such  his  election 
to  J.  Bennett ;  and  the  defendant  says  that  the  said  debt  due  from  J. 
Bennett  at  the  commencement  of  this  suit  was  and  is  still  due  and 
unpaid  to  him ;  and  the  defendant  says  that  J.  Bennett,  so  as  in  the 
declaration  mentioned,  indorsed  the  bill  to  the  plaintiff  after  the  day 
on  which  the  bill  became  due,  and  after  J.  Bennett  had  such  notice  as 
aforesaid,  and  while  the  said  debt  was  so  due  to  the  defendant  from 
J.  Bennett;  and  the  defendant  says  that  he  was  not,  at  the  time 
when  he  so  elected  to  make  the  said  set-off,  or  at  any  time  after- 
wards, indebted  to  J.  Bennett  on  any  other  account  than  on  the  bill ; 
and  the  defendant  says  that  the  plaintiff  never,  before  J.  Bennett  had 
such  notice,  acquired  or  had  any  title  or  right  to  have  the  bill  indorsed 
to  him. 

Sixth  plea :  that  after  the  day  on  which  the  bill  became  due,  and 
before  J.  Bennett  indorsed  it  to  the  plaintiff,  and  while  J.  Bennett  was 
the  holder  and  owner  of  the  bill,  he  was  indebted  to  the  defendant  in 
a  sum  exceeding  the  amount  of  the  bill  and  the  interest  thereon  from 
the  time  when  the  same  became  due ;  and  whilst  the  said  sum  of 
money  owino-  from  J.  Bennett  to  the  defendant  was  due  and  unpaid, 
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and  after  the  bill  became  due,  J.  Bennett,  in  order  to  deprive  the 
defendant  of  his  right  of  set-off  in  respect  of  the  aforesaid  sum  of 
money  then  owing  from  J.  Bennett  to  the  defendant,  did,  in  order  to 
defraud  the  defendant,  and  in  collusion  with  the  plaintiff,  indorse  the 
bill  to  the  plaintiff,  in  order  to  enable  the  plaintiff  to  sue  the  defend- 
ant on  the  bill,  without  any  consideration  for  the  said  indorsement; 
and  that  the  plaintiff  sues  in  this  action  merely  as  the  agent  of  J.  Ben- 
nett and  in  collusion  with  him  ;  and  that  the  sum  of  money  so  due  as 
.iforesaid  from  J.  Bennett  to  the  defendant  hath  not,  nor  hath  any  part 
of  it  been  paid,  but  is  still  due.  And  the  defendant  says  that  he  was 
not,  at  the  time  when  the  bill  was  so  indorsed  to  the  plaintiff,  or  at 
any  other  time  afterwards,  indebted  to  J.  Bennett  on  any  other  account 
than  on  the  bill. 

Demurrers,  and  joinders  therein. 

Hance  argued  in  support  of  the  demurrers  (December  4).  The 
second,  third,  and  fourth  pleas  are  clearly  bad.  The  8  &  9  Vict. 
c.  109,  §  18,  merely  renders  wagering  contracts  incapable  of  being 
enforced  :  therefore,  there  was  nothing  illegal  in  Bennett's  making  the 
bets  on  account  of  the  defendant ;  and  the  direction  to  make  them 
contained  an  implied  authority  to  pay  them,  if  lost.  Then  the  defend- 
ant, by  afterwards  giving  a  bill  for  the  amount  so  paid,  in  effect  rati- 
fied the  payment.  [Parke,  B.  Those  pleas  are  certainly  bad.]  The 
fifth  plea  is  also  bad.  It  does  not  show  that  the  defendant  had  any 
right  of  set-off,  since  no  action  had  been  brought  by  Bennett  against 
him.  Moreover,  the  defendant  was  not  bound  to  set  off  the  debt ; 
and  it  is  consistent  with  every  allegation  in  the  plea  that  the  defend- 
ant might  have  recalled  his  election,  and  refused  to  set  off  before  the 
bill  was  indorsed  to  the  plaintiff.  [Paekb,  B.  The  plea  only  states 
that  the  defendant  elected  to  set  off  the  debt,  and  gave  Bennett  notice 
of  his  election  ;  but  that  is  of  no  avail,  unless  both  parties  agreed  to 
it. J  The  sixth  plea  is  bad,  since  it  does  not  show  that  the  defendant 
intended  to  set  off  the  debt ;  and,  consistently  with  every  allegation 
in  the  plea,  he  may,  in  fact,  have  refused  to  do  so.  If,  however,  this 
is  substantially  Bennett's  action,  the  defendant  is  not  deprived  of  his 
right  of  set-off ;  for  the  indorsee  of  an  overdue  bill  takes  it  subject  to 
all  the  equities  which  attached  to  the  bill  in  the  hands  of  the  holder 
when  it  became  due.    Whitehead  v.  Walker,^  Burrough  v.  Moss. 

J.  Addison,  contra.  The  second,  third,  and  fourth  pleas  are  good. 
There  was  no  consideration  for  the  acceptance  or  indorsement.  By 
the  8  &  9  Vict.  c.  109,  §  18,  all  wagering  contracts  are  absolutely  void. 
It  is  clear,  therefore,  that  the  winner  could  not  have  recovered  the  bet, 
and  consequently  the  payment  by  Bennett  was  a  payment  in  his  own 
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wrong.  It  is  argued  that  the  defendant,  by  giving  the  bill,  ratified 
the  payment ;  but  the  doctrine  of  ratification  only  applies  where  the 
act  is  done  by  a  person  as  agent  and  for  the  benefit  of  another. 
[Pakke,  B.  Do  not  the  words  "on  account  of  him  the  defendant" 
mean  "  as  his  agent "  ?  If  the  defendant,  instead  of  giving  a  bill,  had 
paid  the  money,  could  he  have  recovered  it  back?  Then,  having 
given  a  bill,  that  is-  a  payment  by  anticipation.]  If  a  person  makes 
another  his  agent  to  purchase  goods,  that  does  not  necessarily  consti- 
tute him  agent  to  pay  for  them.  So  here  Bennett  might  have  been 
the  defendant's  agent  to  lay  the  bets,  but  not  to  pay  his  losses. 
[Paeke,  B.  If  a  person  gives  a  bill  for  a  debt  which  he  is  not  bound 
in  law  to  pay,  as  for  instance  on  a  guarantee  not  in  writing,  there  is 
good  consideration  for  the  bill :  it  is,  in  truth,  a  payment  at  a  future 
day.  It  has,  indeed,  been  held  that  a  gift  is  not  binding,  unless  it  be 
by  deed,  or  the  subject  of  the  gift  be  actually  delivered ;  but,  if  the 
point  were  res  nova,  it  would  perhaps  be  decided  differently.]  Then, 
with  respect  to  the  fifth  plea.  The  election  by  the  defendant  to  set 
off  the  debt  due  to  him  from  the  drawer  of  the  bill  was,  as  between 
them,  tantamount  to  payment.  Goodall  v.  Ray^  decided  that  an  in- 
dorsee of  a  promissory  note,  not  overdue,  but  the  amount  of  which  is 
exceeded  by  a  cross  demand  of  the  maker  on  the  payee,  having  notice 
of  such  demand  at  the  time  of  the  indorsement,  cannot  recover  against 
the  maker  advances  made  to  the  payee  on  the  note  subsequent  to  such 
notice,  although  the  note  is  a  distinct  transaction  between  the  original 
parties.  [Paeke,  B.  It  cannot  be  said  that  a  mere  notice  of  set-off 
between  the  maker  and  acceptor  of  a  bill  before  it  is  due  will  restrict 
the  negotiiibility  of  the  instrument.  I  pointed  out,  in  Whitehead  v. 
Walker,'^  that  there  must  be  some  mistake  in  the  i-eport  of  the  case  of 
Goodall  V.  Ray.]  The  law  of  set-off  is  founded  on  the  doctrine  of  the 
civil  law  as  to  compensation  :  Pothier  on  Obligations,  p.  3,  c.  4  ; 
and  the  same  principles  ought  to  govern  its  application.  Unless  a 
notice  of  election  to  set  off  a  debt  is  binding,  this  inconvenience  will 
ensue,  that  the  party  to  whom  the  older  debt  is  due  must  bring  an 
action,  in  order  to  prevent  the  operation  of  the  Statute  of  Limitations  ; 
and,  if  he  does  so,  he  is  met  by  the  set-off,  and  must  pay  the  costs  of 
the  unsuccessful  action.  Then,  with  respect  to  the  sixth  plea,  it  shows 
thnt  the  drawer,  acting  in  collusion  with  the  plaintiff,  fraudulently 
indorsed  the  bill,  in  order  to  deprive  the  defendant  of  his  right  of  set- 
off. Such  a  transaction  is  within  the  spirit,  if  not  within  the  letter  of 
the  13  Eliz.  c.  5.  In  Watkins  v.  Bensusan,'  which  was  an  action  by 
indorsee  against  acceptor  of  a  bill  of  exchange,  the  defendant  pleaded 
that  before  and  at  the  time  of  the  indorsing  of  the  bill  by  the  drawer 
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he,  the  drawer,  was  indebted  to  the  defendant  in  a  sum  of  money- 
exceeding  the  amount  of  the  bill ;  and  that  after  the  bill  became  due, 
in  order  to  deprive  the  defendant  of  his  right  of  set-off  in  respect  of 
the  debt,  he  fraudulently  indorsed  the  bill,  to  enable  the  plaintiff  to 
sue  the  defendant  on  the  bill,  and  without  any  consideration  for  the 
indorsement :  and  that  was  held  to  be  an  issuable  plea.  If  the  drawer 
had  sued  upon  the  bill,  it  is  clear  that  the  defendant  might  have  set  off 
the  debt :  then  his  situation  is  altered  by  the  fraudulent  transfer.  At 
all  events,  this  is  a  good  plea  of  set-off,  within  the  principle  of  the 
decision  in  Carr  v.  Hinchliff.^  [Martin,  B.  If  this  amounts  to  a  plea 
of  set-off,  it  ought  to  have  the  effect  of  extinguishing  the  debt  due 
from  the  drawer;  but  he  still  remains  liable.] 

JImice,  in  reply,  referred  to  Isberg  v.  Bowden.^ 

Paeke,  B.  We  entertain  no  doubt  about  any  of  the  pleas  except 
the  last.  With  respect  to  the  three  first,  the  acceptance  by  the  de- 
fendant of  the  bill  of  exchange  for  moneys  paid  by  the  drawer  for 
bets  made  in  his  own  name,  but  in  reality  for  the  defendant,  was  a 
payment  on  account.  It  is  true  that  the  defendant  was  not  bound  in 
law  to  repay  the  drawer ;  but,  since  he  chose  to  give  a  bill,  there  ia 
good  consideration  for  its  payment.  If,  instead  of  a  bill,  the  defend- 
,ant  had  given  a  sum  in  cash  or  a  bank-note,  it  is  clear  that  he  could 
not  have  recovered  it  back.  It  is,  in  effect,  the  same  with  a  bill. 
There  is  money  paid  on  the  defendant's  account,  which,  by  giving  the 
bill,  he  acknowledges  to  be  a  payment  on  his  account,  and  that  is 
ample  consideration  for  the  bill.'  Then,  as  to  the  fifth  plea,  notice  of 
the  existence  of  a  set-off  does  not  take  the  case  out  of  the  authority  of 
Burrough  v.  Moss,  which  decided  that  the  indorsee  of  an  overdue  bill 
does  not  take  it  subject  to  claims  arising  out  of  collateral  matters, 
such  as  a  set-off,  which  is  only  a  convenient  mode  of  settling  mutual 
accounts.  The  only  point  upon  which  we  entertain  any  doubt  is 
whether  the  sixth  plea  shows  an  indorsement  of  the  bill  under  such 
circumstances  of  fraud  as  to  give  the  defendant  the  same  right  of 
set-off  against  the  plaintiff  as  he  had  against  the  drawer  of  the  bill. 
On  that  point  we  will  take  time  to  consider.  Cur.  adu.  vult. 

The  judgment  of  the  court  was  now  delivered  by 
Parke,  B.     The  only  question  remaining  for  decision  in  this  case 
is  the  sufficiency  of  the  sixth  plea.     It  is  in  these  terms  (his  Lord- 

1  4  B.  &  C.  547.  2  8  Exch.  852. 

8  Stephens  c.  Wilkinson,  2  B,  &  Ad.  326  (semUe) ;  Flight  v.  Reed,  1  H.  &  C.  703 ; 
La  Touches.  La  Touche,  3  H.  &  C.  576';  Mather  v.  Maidstone,  18  C.  B.  278;  Bennett 
V.  Ford,  47  Ind.  204  ;  Holmes  v.  Williams,  10  Paige,  826,  accord. 

Southall  V.  Rigg,  11  C.  B.  481  (semUe) ;  Didlake  v.  Robb,  1  Woods.  680 ;  Holden 
V.  Cosgrove,  12  Gray,  216,  contra.  —  Ed. 
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ship  read  the  plea,  and  proceeded)  :  A  plea,  not  substantially  differ- 
ent from  this,  was  held  by  this  court  to  be  an  issuable  plea,  in  the  case 
of  Watkins  v.  Bensusan,^  where  judgment  had  been  signed  for  want  of 
a  plea,  after  the  defendant  had  given  the  usual  undertaking  to  plead 
issuably.  But  in  such  cases  it  is  not  usual  to  allow  judgment  to  be 
signed,  unless  the  plea  is  manifestly  bad,  which  this  plea  is  not,  thei-e 
certainly  being  a  fair  question  about  it.  We  think,  upon  full  con- 
sideration, that  the  plea  is  bad. 

It  must  be  considered  as  entirely  settled  by  the  case  of  Burrough  v. 
Moss  that  the  indorsee  of  an  overdue  bill  takes  it  subject  to  all  the 
equities  that  attach  to  the  bill  itself  in  the  hands  of  the  holder  when 
it  was  due ;  as,  for  instance,  the  payment  or  satisfaction  of  the  bill 
itself  to  such  holder,  or  where  the  title  of  such  holder  was  only  to 
secure  the  balance  of  an  account  due,  as  seems  to  have  been  the  case 
in  Collenridge  v.  Farquharson.^  But  the  indorsee  does  not  take  it  sub- 
ject-to claims  arising  out  of  collateral  matters,  as  the  statutory  right 
of  set-off,  which  is  merely  a  mode  of  preventing  multiplicity  of  actions 
between  the  same  parties. 

The  doctrine  laid  down  in  Burrough  v.  Moss  has  been  followed  in 
Stein  V.  Yglesias,  and,  we  believe,  never  disputed.  Notice  of  the 
existence  of  the  set-off  to  the  holder  of  the  bill  at  the  time  it  was  due 
makes  no  difference,  as  was  settled  in  Whitehead  v.  Walker,"  unless, 
indeed,  express  notice  was  given  by  the  party  liable,  and  evidence  of 
acquiescence  in  it,  such  as  would  amount  to  proof  of  an  agreement  to 
set  off  by  both  parties,  which  would  be  a  satisfaction  of  the  bill  inde- 
pendently of  the  statute  of  set-off. 

This  being  clearly  settled,  what  is  the  effect  of  an  indorsement  of  an 
overdue  bill  under  the  circumstances  mentioned  in  the  plea?  These, 
though  inaccurately  stated,  we  think,  amount  to  an  averment  that 
both  the  indorser  and  indorsee,  knowing  that  there  was  a  debt  due  to 
the  defendant,  which  would  be  set  off  if  the  action  should  be  brought 
by  the  indorser  against  the  defendant,  in  order  to  defeat  that  set-off, 
and  fraudulently,  so  far  as  that  was  a  fraud,  but  no  further,  agreed  that 
the  bill  should  be  indorsed,  and  it  was  therefore  indorsed,  without  value 
to  the  plaintiff. 

Though  the  plaintiff  gave  no  value,  the  bill  by  the  indorsement  is 
transferred  to  him,  and  he  has  a  right  to  sue  on  the  bill  if  any  inter- 
mediate party  is  a  holder  for  value.  There  is,  therefore,  no  defect  in 
his  title  on  that  account.  The  only  question  then  is,  does  the  supposed 
fraud  vitiate  it ;  and  in  what  way  ?  Is  it  really  a  fraud,  though  called 
so  ?    We  think  it  is  no  fraud. 
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The  holder  is  under  no  legal  obligation  to  allow  the  debt  to  be  set 
off  against  the  claim  on  the  bill,  unless  he  has  entered  into  a  contract 
to  that  effect  with  the  defendant,  which  contract  would  create  an 
equity  in  favor  of  the  defendant  attaching  to  an  overdue  bill.  His 
power  to  circulate  it  is  not  restrained  simply  by  the  existence  at  the 
time  of  a  debt  of  equal  value,  and  his  circulating  it  is,  therefore,  no 
infringement  of  any  existing  right  of  the  defendant.  It  is  wholly 
contingent  whether  the  defendant  will  have  a  debt  due  to  him  from 
the  plaintiff  when  the  bill  is  sued  upon,  and,  if  there  be,  whether  the 
defendant  will  choose  to  plead  a  set-off.  Till  then,  the  whole  amount 
of  the  bill  is  due  to  the  plaintiff;  and  if  he  indorses  over  the  bill, 
though  he  must  have  known  that  the  contingent  right  of  set-off  would 
be  defeated,  he  clearly  would  give  a  good  title.  Does  it  become  a 
fravid  and  defeat  the  title,  if  he  actually  intends  to  do,  by  indorsing  it, 
what,  under  the  circumstances,  would  be  the  necessary  result  of  that 
act  ?  and  would  it  become  so  if  he  communicates  that  intention  to  the 
indorsee,  and  the  latter  agreed  to  assist  him? 

This,  we  think,  is  no  fraud,  and  does  not  avoid  the  transaction.  If 
it  was  a  fraud,  what  would  the  consequence  be  ?  The  transfer  would 
be  valid  between  the  parties,  and  void  only  as  against  the  party  in- 
tended to  be  defrauded.  That  would  not  enable  the  defendant  to  set 
off  against  the  plaintiff  the  debt  due  from  another ;  for  it  would  be 
against  the  words  of  the  statute,  which  apply  only  to  mutual  debts 
between  the  defendant  and  plaintiff.  Vide  Isberg  v.  Bowden.^  The 
cases  in  which  a  set-off  has  been  allowed  of  debts  not  due  from  the 
plaintiff  to  the  defendant  are  explained  in  the  judgment  in  that  case. 
They  are  cases  where  the  real  principal  has  permitted  another  to  deal 
as  owner,  and  cannot  be  permitted  to  interfere  with  allowing  the  same 
defence  against  the  real  principal  which  he  would  have  had  against 
the  apparent  one.  See  Isberg  v.  Bowden,'  Carr  v.  Hinchliff,^  George  v. 
Clagett,'  as  explained  in  Tucker  v.  Tucker.^  That  is  entirely  different 
from  the  present  case. 

We  think,  for  these  reasons,  that  the  sixth  plea  is  bad. 

Judgment  for  the  plaintiff? 

1  8  Exch.  852.  2  4  B.  &  C.  547. 
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ASHURST  V.  THE  OFFICIAL  MANAGER  OF  THE  ROYAL 
BANK  OF  AUSTRALIA. 

In  the  King's  Bbnch^  Mat  30,  1856. 

[Reported  in  27  Law  Times,  168.] 

Declaeation  on  a  promissory  note  payable  to  bearer  two  years 
after  date. 

Plea :  that,  after  the  making  of  the  note,  it  was  delivered  to  one 
Boyd,  who  became  bankrupt,  and  the  defendants  were  his  assignees ; 
and  that,  after  the  bankruptcy,  and  after  the  note  had  become  due, 
Boyd  transferred  the  note  to  the  plaintiff. 

Replication,  that  the  plaintiff  at  the  time  of  the  transfer  had  no 
notice  of  any  act  of  bankruptcy. 

Demurrer  thereto. 

JioviU,  in  support  of  the  demurrer.  This  note  being  overdue  at 
the  time  of  the  transfer  to  the  plaintiff,  he  takes  it  subject  to  all  the 
equities  affecting  the  title  of  the  transferror  (Tinson  v.  Francis ')  ;  and 
the  title  of  the  transferror  was  destroyed  by  his  bankruptcy. 

H.  Hill.  The  question  is  whether  the  ordinary  doctrine  is  appli- 
cable to  this  case.  The  defendants  are  the  assignees  of  Boyd,  and  are 
in  a  sense  by  this  plea  setting  up  their  own  laches.  There  is  no  equity 
therefore  to  defeat  the  plaintiff's  title  as  against  them.  Charles  v. 
Marsden,  Stein  v.  Tglesias,  Parr  v.  Jewell,^  and  other  cases  collected 
in  Smith's  L.  C.  258. 

LoKD  Campbell,  C.  J.  I  think  the  defendant  entitled  to  our  judg- 
ment. The  law  is  clearly  laid  down  by  Lord  Ellenborough  in  1  Camp., 
and  to  that  I  adhere.  If  the  note  had  been  transferred  by  an  uncer- 
tificated bankrupt  before  it  was  due,  the  bearer  for  value  would  have  had 
a  right  to  sue  upon  it ; "  but  the  transfer  being  after  it  was  due,  he  has 
no  such  right,  because  the  transferee  can  take  no  better  title  than  the 
transferror  had.  The  bankruptcy  goes  to  the  very  title  of  the  trans- 
ferror ;  and  after  it  had  become  due,  though  called  a  negotiable  instru- 

1  1  Camp.  19.  ^  16  C.  B.  709. 

'  See  Lowndes  v.  Anderson,  13  East,  130,  in  which  case,  however,  the  bill  was  not 
taken  from  the  bankrupt  in  person.  Under  the  English  bankruptcy  act  and  the  United 
States  bankrupt  law,  it  seems  clear  that  a  bankrupt  has  no  more  power  of  investing 
a  purchaser  with  the  title  to  a  bill  or  note  negotiable  by  delivery  than  he  would  have 
in  the  case  of  an  ordinary  chattel.  But  a  second  transfer  of  the  bill  or  note  —  unlike 
the  transfer  of  an  ordinary  chattel  —  to  a  purchaser  for  value  without  notice  would 
Rive  the  latter  a  title  unimpeachable  by  the  assignee  of  the  bankrupt.  —  Ed. 
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ment,  it  was  in  truth  a  chattel,  and  only  transferable  like  any  other 
chattel.  The  cases  cited  by  Mr.  Hill  do  not  apply,  because  the  objec- 
tion is  that  the  transferi'or  had  no  title.  His  I'ight  had  vested  in  his 
assignees:  he  was  a  mere  stranger;  and  the  plaintiff  had  no  better 
title  than  if  he  had  taken  it  from  a  person  who  had  stolen  it. 

CoLEEiDGB,  J.,  concurred. 

Erle,  J.  It  seems  to  me  extremely  important  to  draw  the  line 
•.  learly  between  negotiable  instruments,  properly  so  called,  and  ordi- 
nary chattels,  which  are  transferable  by  delivery,  though  the  transferror 
can  only  pass  such  title  as  he  himself  had.  As  to  negotiable  instru- 
ments, during  their  currency,  delivery  to  a  bona  fide  holder  for  value 
gives  a  title,  even  though  the  transferror  should  have  acquired  the 
instrument  by  theft ;  but  after  maturity  the  instrument  becomes  in 
effect  a  chattel  only,  and  is  negotiable  only  in  the  sense  I  have  men- 
tioned. 

Ckompton,  J.  I  agree  that  the  plaintiff  is  not  entitled  to  recover 
upon  this  note  ;  but  I  do  not  think  it  correct  to  say  that  after  maturity 
it  becomes  like  a  mere  chattel,  for  the  negotiability  continues  in  all  its 
strictness.  In  these  cases,  two  things  are  to  be  considered.  Generally, 
a  chose  in  action  is  not  assignable ;  but,  with  regard  to  negotiable  in- 
struments, as  bills  and  promissory  notes,  a  different  rule  obtains,  and 
they  are  negotiable  by  delivery.  But  the  question  of  negotiability 
is  different  from  the  question  of  title.  As  to  that,  the  party  taking 
the  instrument  during  the  currency  of  it  may  acquire  a  better  title 
than  the  transferror  had  ;  but,  when  it  is  overdue,  it  comes  disgraced 
into  the  hands  of  the  transferee,  and  that  principle  does  not  apply. 
Then  Mr.  Hill  says  that  that  is  not  a  universal  rule,  because  it  has 
been  held  in  many  cases  that  original  want  of  consideration  is  not 
such  a  defect  in  the  title  as  would  defeat  the  right  of  a  transferee  for 
value,  even  after  the  bill  or  note  had  become  due  ;  but  that  is  founded 
upon  this  ground,  that  it  is  in  those  cases  part  of  the  original  consid- 
eration that  the  accommodation  drawer  should  be  intrusted  with  the 
power  of  giving  a  better  title  than  he  had  himself.  That,  however,  is 
an  exception  to  the  general  rule,  and  perhaps  strengthens  it. 

Jtidgment  for  the  defendant} 

1  See  supra,  747,  u.  1  (last  paragraph  but  one  of  the  note).  —  Ed. 
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HOLMES  V.  KIDD. 
In  the  Exchequer  Chamber,  December  1,  1858. 

[Reported  in  3  Hurlstone  Sf  Norman,  891.]  ■ 

Declaration  by  indorsee  against  acceptors  of  a  bill  of  exchange 
for  £300,  drawn  by  one  Caleb  Watson. 

Plea.  As  to  £272  2s.  Id.,  parcel  of  the  amount  of  the  bill  in  the 
declaration  mentioned,  that  before  the  indorsement  or  acceptance  of 
the  bill  the  defendants  applied  to  the  said  Caleb  Watson  to  advance 
them  the  sum  of  £300,  which  C.  Watson  agreed  to  do  upon  the  terms 
of  the  defendants  accepting  the  bill,  and  depositing  with  him  a  policy 
of  insurance  on  the  life  of  the  defendant  W.  Kidd,  and  certain  canvas 
of  the  defendants,  of  the  value,  to  wit,  of  £400,  as  a  security  for  the  due 
payment  by  the  defendants  of  the  said  bill ;  the  said  drawer  of  the  said 
bill  to  have  power  of  selling  the  said  canvas,  and  applying  the  proceeds 
of  such  sale  in  payment  of  the  amount  due  on  the  said  bill,  if  the  same 
was  not  paid  by  the  defendants  when  due ;  that  the  said  bill  was 
accepted,  and  the  said  policy  and  canvas  deposited  upon  the  terms 
aforesaid,  and  that  after  the  said  bill  was  due  the  said  drawer  sold  the 
canvas  and  realized  by  such  sale  £272  2s.  Id.,  and  still  retains  and 
holds  the  same  sum ;  that  the  bill  was  indorsed  by  the  said  drawer  to 
the  plaintiff,  after  the  same  was  overdue  and  subject  to  the  equity  of 
the  proceeds  of  the  sale  of  the  said  canvas  being  applied  to  the  pay- 
ment and  satisfaction  of  the  said  bill,  and  without  any  value  or  con- 
sideration having  ever  been  given  by  the  jjlaintiff  for  the  said 
indorsement.     Demurrer  and  joinder. 

Judgment  having  been  given  for  the  defendants  on  the  demurrer  to 
this  plea  in  the  court  below,  the  plaintiff  assigned  error. 

Atherton  argued  for  the  plaintiff.'  The  effect  of  the  agreement  was 
to  give  to  the  drawer  an  option  to  sell  the  canvas  and  pay  himself  at 
any  time  while  he  continued  the  holder  of  the  bill.  At  the  moment 
of  the  indorsement,  a  perfect  title  vested  in  the  indorsee.  That  could 
not  be  affected  by  any  thing  which  the  drawer  might  do  after  the  bill 
left  his  hands.  After  the  indorsement,  the  drawer  could  not  take  the 
proceeds  of  the  canvas  in  payment  of  the  bill.  The  statement  in  the 
plea  that  the  bill  was  indorsed  without  value  is  not  material.  The 
only  consequence  of  that  is  that  the  indorsee  took  it  subject  to  the 
equities  attaching  to  the  bill.  [Willbs,  J.  The  bill  was  subject  to 
the  equity  that  upon  the  sale  of  the  canvas  the  consideration  was  at 

1  Before  Erie,  J.,  ■Williams,  J.,  Crompton,  J.,  Crowder,  J.,  and  Willes,  J. 
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an  end.]  The  equity  referred  to  is  one  only  between  the  drawer  and 
the  acceptor  of  the  bill :  it  is  a  collateral  contract  that  the  drawer, 
having  indorsed  the  bill,  should  give  up  the  canvas  to  the  acceptor. 
There  was  originally  abundant  consideration  for  this  bill.  The  plain- 
tiff, therefore,  by  the  indorsement,  acquired  a  perfectly  valid  title,  and 
is  in  the  position  of  an  innocent  indorsee  for  value  who  cannot  be 
affected  by  any  thing  done  by  the  person  from  whom  he  takes,  sub- 
sequently to  the  indorsement  to  him. 

jBrett,  who  appeared  to  support  the  plea,  was  not  called  upon. 

Eele,  J.  We  are  all  of  opinion  that  the  plea  is  good,  and  therefore 
the  judgment  must  be  affirmed.  On  the  drawing  of  the  bill,  there 
was  an  agreement  that  the  canvas  should  be  a  security  in  the  hands  of 
the  drawer,  and,  if  sold,  the  proceeds  should  be  applied  in  payment  of 
the  bill,  if  not  paid  by  the  defendant  when  due.  The  drawer  held 
the  bill  till  it  was  overdue,  when  he  indorsed  it  without  value  to  the 
plaintiff,  and  afterwards  sold  the  canvas,  and  held  the  proceeds  to  be 
applied  to  the  payment  of  the  bill.  The  question  is  whether  the 
receipt  of  the  money  by  the  drawer  is  a  bar  to  this  action.  The  plain- 
tiff took  the  bill  subject  to  the  equities  affecting  it.  In  the  hands  of 
the  drawer,  the  right  to  sue  was  defeasible  :  when  he  sold  the  canvas, 
it  was  defeated,  and  the  plaintiff  took  the  bill  subject  to  that  con- 
tingency. 

Williams,  J.  I  am  of  the  same  opinion.  I  agree  that,  when  it  is 
said  that  an  indorsee  takes  subject  to  equities,  the  equities  must  arise 
out  of  the  original  transaction.  Here  the  incumbrance  on  the  bill 
was  part  of  the  transaction  out  of  which  the  bill  arose. 

Ceompton,  J.  Upon  the  concoction  of  this  bill,  it  was  agreed  that 
it  was  not  to  be  paid,  if  the  canvas  was  sold.  That  agreement  directly 
affects  the  bill,  and  was  part  of  the  consideration  for  it.  The  cause 
therefore  differs  from  that  of  a  right  of  set-off  against  the  indorser, 
which  is  merely  a  personal  right  not  affecting  the  bill.  In  the  present 
case,  the  equity  directly  attaches  to  the  bill.  The  plaintiff,  therefore, 
got  a  defeasible  title  only. 

Crowdbk,  .J.  The  plea  is  an  answer  to  the  action.  The  case  is 
within  the  ordinary  rule  applying  to  parties  taking  a  bill  by  indorse- 
ment subject  to  equities  which  affect  it. 

WiLLES,  J.,  concurred.  Judgment  affirmed} 

^  Britten  v.  Fislier,  26  Up.  Can.  Q.  B.  338;  Canadian  Co.  v.  Ross,  22  Up.  Can. 
C.  P.  497  (aemble);  Robinson  v.  Lyman,  10  Conn.  30;  Farris  v.  Catlett,  32  Mo.  469  J 
Walbridge  v.  Ribbee,  20  Vt.  543;  Pecker  v.  Sawyer,  24  Vt.  459,  accocd.  —  Ed. 
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DEUTERS  V.  TOWNSEND. 
In  the  Queen's  Bench,  June  7,  1864. 

[Reported  in  5  Best  %■  Smith,  613.] 

This  was  an  action  on  an  overdue  bill  of  exchange  for  £25  ;  drawn 
by  E.  L.  Levy  on  the  Ist  May,  1863,  payable  to  himself,  or  order,  three 
months  after  date,  accepted  by  the  defendant ;  and  indorsed  by  Levy 
to  the  plaintiff. 

Plea.  That  before  the  commencement  of  this  suit  one  B.  W.  Aaron, 
being  the  holder  of  the  bill  of  exchange,  commenced  an  action  against 
the  defendant  by  issuing  out  of  the  Court  of  Queen's  Bench,  on  the 
6th  August,  1863,  a  writ  of  summons  under  "the  Summary  Procedure 
on  Bills  of  Exchange  Act,  1855,"  for  the  recovery  of  the  amount  of 
the  bill  and  expenses  of  noting,  and  which  writ  of  summons  was  in 
the  special  form  contained  in  schedule  to  that  Act  annexed,  and  in- 
dorsed as  therein  mentioned ;  and,  by  which  indorsement,  B.  W.  A. 
claimed  £25  Is.  and  interest  due  to  him  as  the  holder  of  the  bill ;  and 
by  which  it  appeared,  and  as  the  fact  was,  that  E.  L.  L.  had  indorsed 
the  same ;  and  which  writ  was  served  upon  the  defendant,  and  which 
action  and  writ  were  still  pending,  and  had  never  been  determined  or 
discontinued ;  and  that  the  plaintiff  afterwards,  on  the  24th  of  Octo- 
ber, 1863,  commenced  his  action  under  and  by  virtue  of  the  provisions 
of  "the  Summary  Procedure  on  Bills  of  Exchange  Act,  1855,"  by 
issuing  a  writ  of  summons  in  the  special  form  in  Schedule  A.  to  that 
Act  annexed,  and  indorsed  as  therein  mentioned,  and  by  which  in- 
dorsement the  plaintiff  claimed  £25  5s.  principal  and  interest  due  to 
him  as  the  holder  of  a  bill  of  exchange  drawn  by  E.  L.  L.  upon  and 
accepted  by  the  defendant,  and  indorsed  by  E.  L.  L.,  and  also  2s.  6d. 
for  noting,  and  £2  8s.  for  costs ;  and  which  last-mentioned  writ  of 
summons  so  indorsed  was  issued  by  E.  L.  L.  as  the  attorney  for  the 
plaintiff,  and  was  duly  served  upon  the  defendant,  and  that  the  last- 
mentioned  writ  was  issued  and  prosecuted  by  the  plaintiff  for  the 
recovery  of  the  same  identical  principal  sum  of  money  for  which 
B.  W.  A.  issued  his  writ,  and  during  the  pendency  thereof,  and  upon 
and  in  respect  of  the  same  identical  bill  of  exchange,  and  upon  and 
in  respect  of  the  same  identical  consideration  and  no  other ;  and  that 
the  plaintiff  took  the  bill  and  became  the  holder  thereof,  and  E.  L.  L. 
indorsed  the  same  to  the  plaintiff  after  the  same  became  due,  with- 
out any  consideration  or  value,  and  with  notice  and  knowledge  of  the 
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pendency  of  the  first-mentioned  action,  and  all  the  several  matters  in 
this  plea  mentioned. 

Demurrer,  and  joinder. 

Harington,  in  sujDport  of  the  demurrer.  The  plaintiif,  being  a  mere 
indorsee  without  value  and  without  notice,  stands  in  the  position  of 
Levy  who  indorsed  to  him,  and  the  plea  shows  nothing  to  impeach 
Levy's  title.  [He  cited  Bosanquet  v.  Dudman  '  and  Watkins  v.  Maule.J 
[Blackbtjkn,  J.  In  Byles  on  Bills,  159, 160,  8th  ed.,  it  is  said :  "  The 
holder  cannot  transfer  after  action  brought,  so  as  to  give  his  transferee 
a  right  of  action,  provided  the  latter  were  aware  that  the  action  was 
commenced,"  for  which  is  cited  Marsh  v.  Newell.'']  The  authorities 
there  cited  do  not  bear  out  that  position.     [He  was  then  stopped.] 

JR.  A.  Fisher,  contra.  Every  indorsement  of  a  bill  of  exchange  is 
prima  facie  for  value.  Dabbs  v.  Humphrey,'  Dod  v.  Edwards.  In 
the  passage  cited  from  Byles  on  Bills,  the  author  also  refers  to  Jones 
V.  Lane,*  where  Alderson,  B.,  says  :  "  In  Colombies  v.  Slim,  cited 
in  Mr.  Chitty's  Book  on  Bills,  the  Court  of  King's  Bench  held  that  an 
indorsement  after  action  brought  on  a  note  overdue  would  neverthe- 
less give  the  indorsee  a  right  of  action,  unless  he  had  express  notice  of 
the  action.  Here  the  defendant  had  express  notice  of  it,  and  I  think 
an  action  would  not  lie,  at  the  defendant's  suit  on  the  bill.  I  should 
probably,  however,  had  it  been  necessary,  have  allowed  the  defendant 
to  have  argued  this  question  before  the  full  court."  In  Chitty  on 
Bills,  p.  157,  10th  ed.,  we  find,  "Nor  can  a  person  who  receives  a  bill 
with  notice  that  an  action  has  been  commenced  thereon,  and  is  still 
depending,  maintain  another  action  against  the  same  party  ; "  and  he 
adds,  in  a  note,  "  But  it  is  otherwise  where  the  indorser  has  not  re- 
ceived such  notice."  Colombies  v.  Slim."  The  pendency  of  an  action 
by  an  informer  to  recover  a  penalty  is  a  bar  to  a  similar  action  by 
another  informer.  [Crompton,  J.  That  is  on  a  different  principle. 
The  statutes  give  the  penalty  to  the  party  who  first  sues  for  it.]  When 
an  overdue  bill  is  indorsed,  it  passes  to  the  indorsee  with  all  the  equities 
between  the  original  parties  to  that  particular  bill.  Story  on  Bills, 
§  220,  4th  ed. 

Harington  was  not  called  on  to  reply. 

CocKBURN,  C.  J.  Our  judgment  is  for  the  plaintiff.  It  is  difficult 
to  see  what  are  the  facts  intended  to  be  stated  in  this  plea.  But  I  will 
assume  they  come  to  this,  —  that  Levy  the  drawer  of  the  bill  having 
indorsed  it  to  Aaron,  and  Aaron  having  brought  an  action  on  it  (which 
we  must  take  to  have  been  after  the  bill  had  become  due  and  been  dis- 
honored), Aaron  transferred  it  by  indorsement  to  the  plaintiff.     The 

1  1  Stark.  1,  2.  2  1  Taunt.  109.  8  4  M.  &  So.  285. 

M  Y.  &  C.  281,  294.  5  2  Chit.  637. 
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point  intended  to  be  raised  is,  therefore,  that  the  holder  of  a  bill  who 
has  brought  an  action  on  it  cannot  transfer  it  to  another  indorsee  for 
value  so  as  to  enable  him  to  sue,  if  the  indorsee  had  notice  of  the 
pendency  of  the  former  action.  That  is  a  proposition  to  which  I  am 
not  prepared  to  assent.  The  holder  of  a  bill  is  prima  facie  entitled 
to  bring  an  action  upon  it,  even  though  it  was  indorsed  to  him  after  it 
became  due ;  for  the  only  consequence  of  that  is,  that  whatever  would 
have  been  a  defence  to  an  action  on  the  bill  in  the  hands  of  the  trans- 
ferror is  equally  so  to  one  in  the  hands  of  the  transferee.  Here  the 
transferror  could  not  have  brought  two  actions,  and  the  two  actions  are 
not  brought  by  him,  for  one  is  by  the  holder,  who  is  entitled  to  bring 
it  if  the  bill  is  not  paid.  The  acceptor  is  liable  on  the  bill,  and  might 
prevent  a  second  action  by  paying  its  amount.  Suppose  he  does  not, 
and  an  action  is  brought  by  the  second  indorsee,  what  is  his  remedy  ? 
The  answer  is  that  two  courses  are  open  to  him.  He  may  pay  the 
bill  and  plead  a  plea  puis  darrein  continuance,  although  there  might 
be  inconvenience  on  the  score  of  costs.  But  he  has  another  very 
simple  remedy.  He  may  come  to  this  court  for  its  intervention,  be- 
cause in  justice  and  equity,  when  the  bill  has  been  transferred  to  the 
second  holder,  the  new  action  is  equivalent  to  an  abuse  of  its  process, 
which  the  court  will  not  allow.  That  is  a  much  simpler  and  better 
course  than  talking  about  equities.  Try  the  present  question  by  this 
test.  It  is  perhaps  consistent  with  this  plea  that  Aaron,  having  brought 
an  action  against  the  acceptor,  had  also  had  recourse  to  Levy,  the 
drawer ;  for  often  the  holder  of  a  bill  brings  actions  against  every 
person  whose  name  is  upon  it.  Suppose  he  had  done  so  here,  could 
not  Levy  have  brought  his  action  on  this  bill  when  he  got  it  back? 
Therefore,  if  Levy  could  have  brought  his  action,  I  see  no  reason  why 
the  transferee  after  the  first  holder  could  not  bring  his  action  also.  It 
is  true  that  in  Jones  v.  Lane,'  Alderson,  B.,  lays  down  a  different 
rule ;  but  he  says  it  was  not  material  to  decide  the  point,  and,  if  it 
were,  he  would  wish  a  further  argument  upon  it.  Neither  does  the 
case  of  Marsh  v.  Newell,^  referred  to  in  Byles  on  Bills,  p.  159,  8th  ed., 
bear  out  the  proposition. 

Cbompton,  J.  This  plea  is  bad,  and  does  not  raise  the  question 
which  it  probably  intended  to  raise.  The  facts  are  quite  consistent 
with  this,  that  Levy  may  have  been  compelled  to  pay  this  bill,  and  so 
became  holder,  and  consequently  entitled  to  sue,  although  the  later 
averments  in  the  plea  show  that  the  plaintiff  took  the  bill  from  Levy 
without  consideration,  and  after  it  became  due,  and  is  therefore  in  no 
better  position  than  he.  I  therefore  think  that  the  great  question 
meant  to  be  raised  here  does  not  arise.  Here  is  an  action  by  the 
.      1  3  Y.  &  C.  281,  294.  ^  1  Taunt.  109. 
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holder  of  a  bill,  who  afterwards  transfers  it :  then  the  question  is, 
can  the  transferee  sue  if  he  has  notice  of  the  pending  action.  It 
is  not  necessary  to  decide  that  point;  but  I  am  inclined  to  agree 
with  the  rest  of  the  court  that  the  pendency  of  that  action  is  matter 
for  the  equitable  consideration  of  the  court,  and  not  a  matter  plead- 
able in  bar. 

It  appears  clear  from  the  authorities  that  the  fact  of  a  chose  in 
action  being  in  litigation  does  not  make  it  not  transferable.  The  de- 
fendant has  two  modes  of  relief.  He  might  either  plead  auter  action 
pending,  or  apply  to  the  equitable  jurisdiction  of  the  court  to  stay 
the  proceedings.  But,  by  the  bill  having  been  passed  in  this  way  to 
another  party  to  sue  upon  it,  the  plea  of  auter  action  pending  would 
fail,  because  the  new  action  applies  to  the  new  indorsement,  and 
therefore  one  might  think  he  might  say,  I  will  allow  you  to  recover, 
and  plead,  as  a  plea  puis  darrein  continuance,  judgment  recovered  by 
another  party.  But  by  the  new  rules  an  inconvenience  arises  there, 
because  to  such  a  plea  the  plaintiff  may  say,  I  had  a  good  cause  of 
action  at  first. 

On  the  whole,  though  there  are  some  authorities  in  the  books  to 
the  contrary,  I  think  a  plea  such  as  I  have  suggested  would  not  be 
pleadable  in  bar ;  and  that,  at  all  events,  the  plea  in  its  present  form 
is  bad. 

Blackbukn,  J.  I  agree  with  the  Lord  Chief  Justice  and  my  brother 
Crompton  that  this  plea  as  pleaded  is  clearly  bad,  and  that,  if  it  had  been 
pleaded  in  the  form  they  suggest,  it  would  have  been  equally  so.  In 
taking  the  bill  from  Levy,  the  plaintiff"  has  no  better  title  than  he,  and 
the  question  therefore  is  whether  the  facts  in  the  plea  would  have 
prevented  Levy  maintaining  the  action.  Those  facts  are  :  that  Levy 
having  drawn  the  bill,  which  must  be  taken  to  have  been  for  value, 
Levy  indorsed  to  Aaron,  which  we  must  also  assume  to  have  been  for 
value ;  that  Aaron  accepted  the  bill,  and  after  that  Levy  became  holder 
(it  does  not  appear  how),  but  we  must  take  it  to  have  been  in  the 
only  possible  way,  by  Aaron  coming  on  him  and  his  taking  back  the 
bill  from  Aaron.  Now  the  indorsee  having  sued  the  acceptor,  can  he 
be  defeated  by  a  plea  alleging  that  a  previous  action  had  been  com- 
menced by  Aaron?  It  is  enough  to  state  the  proposition.  How  can 
the  drawee  be  responsible  for  what  the  indorsee  may  have  done  ?  Be- 
sides which  (although  it  is  hardly  worth  citing  an  authority  for),  the 
point  has  been  decided  in  Callow  v.  Lawrence.  But  suppose  the  plea 
had  stated  what  I  imagine  was  intended,  that  Aaron,  after  he  com- 
menced the  action,  indorsed  the  bill  for  an  oppressive  purpose  to 
another,  still  the  plea  would  not  be  good.  The  holder  of  a  bill 
may  indorse  it,  and,  if  overdue,  the  indorsee  takes  it,  with  the  equi- 
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ties  upon  it.  But  I  never  heard  that  an  indorsee  takes  a  worse  title 
than  the  iudorser.  If  Aaron  had  brought  a  second  action,  no  more 
could  be  pleaded  against  him  than  can  be  pleaded  against  the  original 
indorsee. 

Then  Byles  on  Bills,  p.  159,.  8th  ed.,  and  Chitty  on  Bills,  p.  157, 10th 
ed.,  are  cited,  to  show  that,  if  an  indorsee  takes  a  bill  with  notice  that 
an  action  is  pending,  it  is  a  defence  for  the  acceptor.  If  this  means 
that  that  fact  can  be  pleaded  in  bar  against  the  maintenance  of  the 
second  action,  it  is  contrary  to  principle,  and  the  authorities  cited  for 
it  do  not  bear  it  out.  In  Marsh  v.  Newell,^  the  question  was  whether 
the  court  could,  under  those  circumstances,  stay  the  action,  which  was 
entirely  a  matter  for  their  equitable  jurisdiction.  In  Colombies  v. 
Slim,^  the  court  decided  that  a  plea  of  this  sort  was  bad  for  want  of 
an  averment  of  notice  of  the  bill  being  overdue.  But  they  proceed 
to  say  that  if  there  had  been  notice  of  indorsement,  and  the  second 
action  were  brought  to  oppress  the  defendant,  it  would  be  otherwise. 
That  very  expression  shows  th.it  that  is  not  the  substance  of  a  plea 
in  bar,  for  you  could  not  introduce  an  averment  that  the  action  was 
brought  with  the  view  to  oppress.  But  it  is  very  good  ground  for  an 
application  to  stay  the  proceedings  on  the  first  action.'  The  only 
other  authority  is  Jones  v.  Lane.^  All  that  amounts  to  is  that  Alder- 
son,  B.,  threw  out  obiter  there  might  be  a  difference  in  consequence  of 
the  indorsee  having  notice  of  the  former  action ;  but  he  expressly  says 
that  it  was  not  necessary  to  decide  upon  it,  and  that  he  should  like  to 
hear  further  argument. 

Shbb,  J.,  concurring.  Judgment  for  the  plaintiff.' 

1  1  Taunt.  109.  ^  2  Chit.  637. 

=  Lee  V.  Jilson,  9  Conn.  94 ;  Curtis  v.  Bemis,  26  Conn.  1 ;  Vila  v.  Weston,  33  Conn. 
42 ;  Hall  v.  Gentry,  1  A.  K.  Marsh.  555,  accord. 

Conf .  Ferry  v.  Page,  8  Iowa,  455 ;  Fannon  v.  Eobinson,  10  Iowa,  272 ;  Eustou  ». 
Friday,  2  Rich.  427.  — Ed. 

4  3  Y.  &  C.  281. 

'  See  Marsh  v.  Newell,  1  Taunt.  109 ;  Colombies  u.  Slim,  2  Chit.  637  ;  Jones  «. 
Lane,  8  Y.  &  C.  281 ;  McLennan  v.  McMinues,  23  Up.  Can.  Q.  B.  114.  —Ed. 

The  ease,  In  re  European  Bank,  which  properly  belongs  in  this  section,  will  be 
found  in  the  Appendix  to  this  Tolume,  p.  891.  —  Ed. 
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LOSEE  V.  DUNKIK. 

Ik  the  Supeemb  Cotiet  of  Judicatueb,  'N-ew  York,  Novem- 

BEE,   1810. 

[Reported  in  7  Johnson,  70.] 

In  error,  from  the  Court  of  Common  Pleas  of  Duchess  County. 

The  suit  below  was  an  action  of  assumpsit  on  a  promissory  note 
given  by  the  defendant  to  David  Newton,  payable  on  demand  to  New- 
ton, or  bearer,  for  the  sum  of  $55,  with  interest,  and  dated  the  16th 
day  of  January,  1805.  An  assignment  in  writing  from  Newton  to  the 
plaintiff,  dated  April  3,  1805,  was  indorsed  on  the  note.  The  declara- 
tion was  in  the  usual  form  on  the  note. 

Plea,  non  assumpsit. 

The  defendant  proved  that,  shortly  after  the  date  of  the  assignment, 
he  paid  Newton  $50,  which  he  agreed  to  credit  on  the  note. 

The  plaintiff's  counsel  contended  that  this  evidence  was  inadmissi- 
ble on  the  issue  of  non  assumpsit ;  but  the  court  ruled  that  it  should 
be  admitted,  and  the  jury  found  a  verdict  for  the  plaintiff  for  16.75 ; 
and  judgment  was  given  for  the  plaintiff  for  that  sum,  and  for  the 
defendant  for  the  costs. 

The  case  was  submitted  to  the  court  without  argument. 

Pee  Cueiam.  The  note  was  payable  on  demand,  and  negotiated 
upwards  of  two  months  and  a  half  after  it  was  given.  The  first  ques- 
tion that  naturally  arises  is  whether  this  is  to  be  considered  as  a  note 
negotiated  after  it  was  due,  so  as  to  let  in  the  defence.  There  is  no 
precise  time  at  which  such  a  note  is  to  be  deemed  dishonored.  In 
Purman  v.  Haskin,^  a  note  payable  on  demand,  and  negotiated  eighteen 
months  after  it  was  given,  was  considered  as  a  note  out  of  time,  so  as 
to  subject  the  indorsee  to  the  matter  of  defence  existing  when  it  was 
indorsed.  On  the  other  hand,  in  Hendricks  v.  Judah,''  the  note  was 
payable  on  demand,  and  drawn  in  England,  and  was  put  in  suit  in 
this  State  by  the  indorsee  within  a  year  from  its  date ;  and  the  court 
said  that  the  maker  was  not  entitled,  in  that  case,  to  a  set-off  of  de- 
mands against  the  payee,  without  proof  of  a  fraudulent  assignment ; 
for  it  was  to  be  presumed  that  the  note  was  assigned  soon  after 
its  date.  The  demand  must  be  made  in  reasonable  time ;  and  that 
will  depend  upon  the  circumstances  of  the  case  and  the  situation  of 
the  parties.  There  are  no  particulars  peculiar  to  this  case  disclosed ; 
and  the  court  cannot  say  that  it  was  erroneous  to  let  in  the  defence, 

1  2  Gaines,  869.  2  i  Johns.  Eep.  319. 
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for  the  circumstances  of  this  case  might  have  heen  such  as  to  justify 
the  conclusion  that  the  note  was  dishonored  when  it  was  assigned. 

Assuming  this  to  have  been  the  case,  there  is  no  doubt  but  that  the 
defendant  might  give  in  evidence,  under  the  general  issue,  payment  to 
the  original  payee  before  the  indorsement.  Brown  v.  Davis,  Brown 
V.  Cornish.^  If  the  payment  was  in  full  discharge  of  the  note,  it 
would  go  in  bar  of  the  suit ;  and,  if  it  was  not  a  payment  in  full,  it  will 
go  only  in  mitigation  of  damages. 

The  judgment  below  must  therefore  be  affirmed. 

Judgment  affirmed.^ 

1  1  Ld.  Raym.  217. 

2  The  doctrine  that  a  demand  note  is  regarded  as  an  overdue  note  in  the  hands  of 
the  transferee,  unless  the  transfer  was  made  within  a  reasonable  time,  obtains  gen- 
erally in  this  country.  In  the  following  cases,  the  transfer  was  held  to  be  within  a 
reasonable  time :  Tomlinson  Co.  v.  Kinsella,  31  Conn.  268  (2  years) ;  Stewart  v. 
Smith,  28  111.  .397  (5  days) ;  Dennen  v.  Haskell,  45  Me.  430  (1  month) ;  Thurston  v. 
McKown,  6  Mass.  428  (7  days);  Ranger  v.  Gary,  1  Met.  369  (1  month)  ;  (but  see 
Sacket  v.  Loomis,  4  Gray,  148,  and  Mass.  Gen.  St.  c.  53,  §  10)  ;  Carll  v.  Brown,  2 
Mich.  401  (1  month) ;  Hendricks  v.  Judah,  1  Johns.  319  ;  Sanford  v.  Mickles,  4  Johns. 
224  (6  months);  Wethey  v.  Andrews,  3  Hill,  582  (1  week)  ;  Weeks  o.  Pryor,  27 
Barb.  79  (3  days) ;  Dennett  v.  Wyman,  13  Vt.  485  (2  days).  Conf.  Wright  v. 
Leibert,  4  Phil.  (Pa.)  54. 

In  the  following  cases,  the  transfer  was  held  not  to  be  within  a  reasonable  time ; 
Kevins  w.  Townsend,  6  Conn.  6  (8  months) ;  Tucker  w.  Smith,  4  Greenl.  416  (6  years) ; 
Parker  ».  Tuttle,  44  Me.  459  (4  months) ;  Ayer  v.  Hutchins,  4  Mass.  370  (8  months) ; 
Hemraenway  «.  Stone,  7  Mass.  58  (1  year) ;  Clark  v.  Leach,  10  Mass.  51  (6  months) ; 
Stockbridge  w.  Damon,  6  Pick.  223  (6  years)  ;  Thompson  u.  Hale,  6  Pick.  259  (6 
months) ;  Sylvester  v.  Crapo,  15  Pick.  92  (11  months) ;  Stevens  v.  Bruce,  21  Pick. 
193  (2i  months) ;  American  Bank  v.  Jenness,  2  Met.  288  (8  months) ;  Knowles  v. 
Parker,  7  Met.  30  (2  years) ;  Palmer  «.  Palmer,  4  Am.  L.  T.  Rep.  N.  s.  .366  ;  Linn 
V.  Rugg,  19  Minn.  181  (4  years) ;  Emerson  <,-.  Crocker,  5  N.  H.  159  (10  months) ; 
Odiorne  v.  Howard,  10  N.  H.  343  (4  years) ;  Carlton  v.  Bailey,  27  N.  H.  230  (7  months) ; 
Cross  t).  Brown,  51  N.  H.  486  (13  months) ;  Furmanw.  Haskin,2Cai.369  (18months)  ; 
Loomis  V.  Pulver,  9  Johns.  244  (2  years) ;  Herrick  v.  Woolverton,  41  N.  Y.  681  (3 
months) ;  Little  v.  Dunlap,  Busbee,  40  (2  years) ;  Cromwell  v.  Arrott,  1  S-  &  R.  180 
(18  months) ;  Atlantic  Co.  v.  Tredick,  6  R.  I.  171  (1  year);  Camp  v.  Scott,  14  Vt. 
887  (2  months)  ;  Morey  v.  Wakefield,  41  Vt.  24  (10  months).  See  Barbour  v.  Ful- 
lerton,  36  Pa.  105  ( 1  month). 

A  note  containing  no  time  of  payment,  being  regarded  as  immediately  due,  can- 
not be  transferred  so  as  to  give  the  transferee  a  greater  interest  than  the  payee  him- 
self has.     Sackett  v.  Spencer,  29  Barb.  180.     But  see  Pindar  v.  Barlow,  81  Vt.  529. 

The  rule  illustrated  by  the  preceding  cases  in  this  note  has,  of  course,  no  applica^ 
tiou  to  notes  payable  on  demand  to  bearer,  e.  g.  bank-notes,  such  notes  being  obvi- 
ously intended  to  circulate  indefinitely.  Solomons  v.  Bank  of  England,  13  East, 
136  n. ;  BuUard  ^.  Bell,  1  Mas.  252 ;  Ballard  v.  Greenbush,  24  Me.  336,  338 ;  9  Op. 
Atty.-Gen.  413.  —  Eb. 
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LEAVITT,  President  of  the  American  Exchange  Bank,  v. 
PUTNAM   AND   Others. 

In  the  Court  oe  Appeals,  New  Yoke,  JtjlY,  1850. 

[Reported  in  3  Comstock,  494.] 

Appeal  from  the  Superior  Court  of  the  city  of  New  York,  where 
the  action  was  against  Putnam  and  others,  as  the  indorsers  of  a  prom- 
issory note.  The  plaintiff  was  nonsuited  on  the  trial,  and  after  judg- 
ment he  appealed  to  this  court.  (See  1  Sandf.  Superior  Court  Rep. 
199.) 

J.  W.  Gerard,  for  appellant.  I.  The  legal  effect  of  a  blank  indorse- 
ment of  a  note  past  due  is  the  same  as  that  of  one  before  maturity, 
with  but  one  difference,  that,  as  in  the  former  case  the  note  cannot  be 
presented  at  its  maturity,  the  contract  then  is  to  pay  on  demand  of  the 
maker,  his  failure  to  pay,  and  notice  to  the  indorser,  within  a  reason- 
able time  after  the  transfer,  instead  of  requiring  the  performance  of 
those  conditions  at  the  maturity  of  the  note.  Berry  v.  Robinson, 
Mitford  V.  Walcot ;  ^  Story  on  Prom.  Notes,  §  180,  and  cases  cited. 

II.  An  indorsement  not  negotiable  in  its  terms,  of  a  negotiable 
promissory  note,  is  negotiable  by  the  blank  indorsement  of  the  payee 
named  in  the  first  indorsement.  Callow  v.  Lawrence  ;  Chitty  on  Bills, 
8th  Am.  ed.  257,  260  ;  Moore  v.  Manning,  Edie  v.  East  India  Co., 
Havens  v.  Huntington,^  Rice  v.  Stearns,  Guild  v.  Eager,'  Russell  v. 
Ball,*  Wilson  v.  Codman's  Ex'rs.^  And  this  is  equally  the  case  whether 
the  indorsement  be  made  before  or  after  the  maturity  of  the  note. 
The  analogy  noticed  in  some  of  the  decisions,  between  the  indorse- > 
ment  of  a  note  past  due  and  the  drawing  of  a  new  draft  payable  on 
demand,  is  intended  only  to  illustrate  the  rule  as  to  the  time  of  de- 
mand and  notice  in  such  cases,  stated  in  the  first  subdivision  of  this 
point,  and  is  for  the  benefit  of  the  holder,  and  not  to  his  injury.  It  is 
said  to  be  equivalent  only  to  the  drawing  of  a  new  bill,  for  the  pur- 
pose of  presentment  and  notice.  In  regard  to  the  pleading  and  leg.il 
effect,  the  instrument  is  to  be  regarded  as  a  simple  indorsement.  Sea- 
bury  V.  Hungerford,'  Upham  v.  Prince,'  Dean  v.  Hewitt ; '  Chitty  on 

1  1  Ld.  Raym.  574.  ^  1  Cowen,  387.  3  17  Mass.  615. 

*  2  Johns.  50.  ^  3  Cranch,  193.  «  2  Hill,  80. 

'  12  Mass.  14.  8  6  Wend.  257. 
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Bills,  8th  Am.  ed.,  588  ;  Parsons  v.  Parsons,^  Young  v.  Wright/  Boehm 
V.  Stirling ; '  Chitty  on  Bills,  8th  Am.  ed.,  266,  and  cases  cited  in  note 
(2)  ;  Williams  v.  Field,*  Heylyn  v.  Adamson. 

S.  Sherwood,  for  respondents.  Paper  may  be  indorsed  after  due, 
but  it  then  assumes  a  new  character  and  is  govenied  by  new  rules. 
It  then  becomes  as  between  indorser  and  indorsee  a  new  draft  on 
the  maker  for  the  money  in  his  hands,  and  is  in  all  respects  a  new 
contract,  and  it  may  be  made  negotiable  or  otherwise  as  the  parties 
choose  :  it  being  a  new  draft,  its  negotiable  quality  and  time  of  pay- 
ment are  not  affected  by  the  old  note.  The  indorsement,  in  the 
present  case,  over  the  names  of  the  defendants,  if  any  thing,  is  a  new 
draft,  payable  to  A.  Thacher  alone,  and  not  negotiable.  It  gave  a 
right  of  action  to  Thacher  against  the  maker,  because  it  transferred 
it  to  him.  But,  as  a  new  draft,  no  terms  of  negotiability  are  contained 
in  it,  and  it  therefore  possesses  none.  Havens  v.  Huntington,^  Guild 
V.  Eager,'  Callow  v.  Lawrence.  It  is  a  new  contract  limited  to 
Thacher  only,  and  gives  the  plaintiffs  no  right  of  action.  Brown  v. 
Davis,  Berry  v.  Robinson,  Prosser  v.  Luquer,'  Ketch  ell  v.  Burns.' 

HuRLBUT,  J.  On  the  29th  day  of  August,  1844,  Messrs.  J.  W.  & 
R.  Leavitt  made  their  note  for  $1,570.52,  payable  to  the  order  of  T. 
Putnam  &  Co.  (the  defendants)  eight  months  after  date.  A  few  days 
after  the  maturity  of  the  note,  the  defendants  indorsed  it  as  follows : 
"  Pay  the  within  to  A.  Thacher,  value  received.  May  21,  1845.  T.  Put- 
nam &  Co."  Thacher  indorsed  without  recourse,  and  delivered  the 
note  for  a  valuable  consideration  to  the  American  Exchange  Bank,  in 
whose  behalf  this  action  is  brought. 

On  the  trial,  the  defendants  urged,  among  other  grounds  of  objec- 
tion to  the  plaintiff's  recovery,  that  the  defendants'  indorsement  was 
in  effect  a  new  draft  payable  to  Thacher  only,  and  not  negotiable,  so 
that  no  action  could  be  maintained  upon  it  in  the  name  of  the  plain- 
tiff. In  this  they  were  sustained  by  the  court,  and  the  plaintiff  was 
nonsuited. 

The  other  objections  taken  by  the  defendants  on  their  motion  for  a 
nonsuit  were  not  considered  by  the  court  below,  and  under  the  cir- 
cumstances of  the  case  cannot  be  noticed  on  this  appeal ;  so  that  the 
only  thing  for  us  to  consider  is  whether  the  indorsement  of  a  note 
made  after  due  differs  from  one  made  before  maturity  in  respect  to 
its  negotiability.  It  was  conceded  on  the  argument  that  no  express 
authority  could  be  found  sustaining  the  distinction  upon  which  the 

1  5  Cowen,  476.  ^  1  Campb.  139.  '  7  Term  Rep.  419. 

<  3  Salk.  68.  '  1  Cowen,  387.  •  17  Mass.  615. 

'  4  HiU,  420-423.  '  24  Wend.  456. 
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decision  of  the  Superior  Court  was  based,  but  it  was  urged  that  the 
defence  could  be  sustained  upon  the  principle  that  a  dishonored  note 
loses  its  mercantile  character,  and  its  indorsement  becomes  an  original 
contract  which  must  be  made  expressly  negotiable  in  terms,  or  it  could 
not  be  held  to  possess  the  character  of  negotiability.  There  is  un- 
questionably a  difference  between  the  indorsement  of  a  note  after  due 
and  one  while  it  is  running  to  maturity,  but  this  relates  only  to  a 
single  point  arising  from  the  necessity  of  the  case,  to  wit,  the  time  of 
payment,  which,  in  the  latter  indorsement,  is  fixed  at  a  future  day  by 
the  express  agreement  of  the  parties,  while  in  the  former  it  is  declared 
bylaw  to  be  within  a  reasonable  time,  upon  demand.  But  in  all  other 
respects  the  contract  is  the  same  as  an  indorsement  in  the  usual  course 
of  trade  ;  and  it  is  difficult  to  perceive  how  the  single  difference  re- 
ferred to  can  at  all  affect  the  negotiability  of  the  indorsement.  A  bill 
or  note  does  not  lose  its  negotiable  character  by  being  dishonored.  If 
originally  negotiable,  it  may  still  j)ass  from  hand  to  hand  ad  infinitum 
until  paid  by  the  drawer.  Moreover,  the  indorser  after  maturity 
writes  in  the  same  form,  and  is  bound  only  upon  the  same  condition 
of  demand  upon  the  drawer  and  notice  of  non-payment  as  any  other 
indorser.  Thus,  the  paper  preserves  its  mercantile  existence,  and 
retains  the  main  attributes  of  a  proper  bill  or  note,  and  circulates 
as  such  in  the  commercial  community.  Exceptions  to  a  general  rule 
affecting  so  important  and  numerous  a  class  of  transactions  as  the  one 
under  consideration  must  be  productive  of  great  inconvenience,  and 
will  not  be  indulged  except  for  urgent  reasons  ;  and  nothing  has  been 
made  to  appear  in  the  argument,  or  seems  to  exist  in  the  case,  which 
warrants  the  court  in  treating  the  ordinary  indorsement  of  a  dishon- 
ored bill  or  note  as  without  the  law-merchant  and  not  negotiable. 
While  it  was  questioned  whether  such  a  note  was  negotiable,  and 
whether  the  indorser  was  chargeable  except  upon  the  usual  condition 
of  demand  and  notice,  there  was  perhaps  reason  enough  to  sustain  the 
decision  of  the  court  below.  But  since  both  the  note  and  its  indorse- 
ment, by  a  long  course  of  decisions,  have  been  treated  as  within  the 
law-merchant  in  respect  to  their  main  attributes,  the  indorsement 
ought  to  be  regarded  as  negotiable  to  the  same  extent  as  an  indorse- 
ment before  maturity.  The  latter  follows  the  nature  of  the  original  bill, 
and  is  equally  negotiable.  Edie  v.  The  East  India  Co.,  Milford  v. 
Walcott,'  AUwood  v.  Hazelton,^  Bishop  v.  Dexter,"  Berry  v.  Robinson. 
The  note  in  the  present  case  was  upon  its  face  transferable,  and  its 
character  in  respect  to  negotiability  could  only  have  been  changed  by 
an  indorsement  containing  express  words  of  restriction.     The  defend- 

1  1  Ld.  Raym.  574.  2  2  Bail.  457.  »  2  Conn.  419. 
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ants'  indorsemeilt  was  a  full  one,  containing  the  name  of  the  person 
in  whose  favor  it  was  made,  but  omitting  the  words  "  or  order,"  the 
legal  effect  of  which  was,  nevertheless,  to  make  the  note  payable  to 
him  or  his  order,  and  his  indorsement  therefore  was  effectual  to  trans- 
fer the  note  to  the  plaintiff.  Chitty  on  Bills,  136 ;  Story  on  Prom. 
Notes,  §  139. 

I  am  of  opinion  that  the  judgment  of  the  Superior  Court  should  be 
reversed,  and  a  new  trial  awarded.  Judgment  reversed 


ANN  PINE  V.  ALLEN  N.  SMITH. 

In  the   Supreme  Judicial  Couet,  Massachusetts,  Septem- 
BEK  Teem,  1858. 

[Reported  in  11  Gray,  82.] 

Action  of  contract  on  a  promissory  note,  made  by  the  defendant, 
and  indorsed  to  the  plaintiff  on  the  last  day  of  grace.  Answer,  that 
the  note  was  subject  to  the  law  of  the  State  of  New  York,  and  was 
usurious  and  void.' 

Gr.  J.  Tucker,  for  the  plaintiff.  The  defendant  was  not  inadmis- 
sible as  a  witness  to  impeach  the  note  which  he  had  signed.  Rev. 
Sts.  c.  35,  §  4 ;  Little  v.  Rogers,''  Butler  v.  Kimball,'  Bubier  v.  Pul- 
sifer.* 

M.  Wilcox,  for  the  defendant.  The  note  was  indorsed  to  the  plain- 
tiff on  the  last  day  of  grace,  and  therefore  subject  to  all  legal  infir- 
mities. Conley  v.  Grant.^  The  defendant  was  therefore  a  competent 
witness  to  prove  the  facts  relied  on.  Rev.  Sts.  c.  35,  §  4 ;  St.  1846, 
c.  199 ;  Thayer  v.  Crossman,"  Cutler  v.  Bubier.' 

Meeeick,  J.  The  note  set  out  in  the  declaration  was  indorsed  and 
transferred  to  the  plaintiff  on  the  last  day  of  grace.  It  was  then  due ; 
and  payment  might  have  been  demanded  of  the  maker  at  any  reason- 
able hour  during  the  day.     Staples  v.  Franklin  Bank,'  Whitwell  v. 

^  A  portion  of  the  case  relating  to  the  question  of  usury  and  conflict  of  laws  has 
been  omitted.  —  Ed. 

2  1  Met.  108.  '  5  Met.  94.  *  4  Gray,  592. 

'  20  L.  Eep.  595  :  raisreported.  The  decision  was  that  a  negotiable  promissory 
note  not  payable  at  any  particular  place  was  not  dishonored  in  the  hands  of  a  hona 
fide  liolder  for  value,  who  took  it  before  the  close  of  business  hours  on  the  last  dav 
of  grace.    Crosby  i;.  Grant,  36  N.  H.  278. 

«  1  Met.  416.  '  4  Gray,  588.  8  i  Met.  43. 


788  VINTON   V.   KING.  [CIIAP.   IV. 

Brigham.'  She  took  it  therefore  after  it  had  in  fact  become  due,  and 
held  it  subject  to  any  defence  which  might  have  been  made  available 
against  it  while  in  the  hands  of  the  payee.  Ayer  v.  Hutchins,^  Sargent 
V.  Southgate,'  Portland  Bank  v.  Maine  Bank.'  For  this  reason,  the 
objection  taken  to  the  competency  of  the  defendant  as  a  witness  to 
facts  having  a  tendency  to  prove  any  illegality  in  the  inception  of  the 
note,  because  he  was  the  maker  of  it,  cannot  be  sustained.  The  rule 
that  a  maker  or  indorser  shall  not  be  permitted  by  his  testimony  to 
invalidate  a  security  which  he  has  put  in  circulation,  and  given  credit 
to  by  his  signature,  has  never  been  extended  to  notes  negotiated  after 
they  have  become  due  and  payable.  On  the  contrary,  it  has  been  ex- 
pressly determined  that  in  such  case  the  indorser  is  a  competent  wit- 
ness, and  his  testimony  admissible  in  relation  to  any  matters  which 
may  be  given  in  evidence  in  defence.  Thayer  v.  Grossman,^  Newell  v. 
Helton.' 


GEORGE   A.  VINTON  v.  JOHN   KING. 

In  the  Supeeme  Judicial  Court,  Massachusetts,  Octobeb 
Teem,  1862. 

[Repm-ted  in  4  Allen,  662.] 

Weit  of  entry  to  foreclose  a  mortgage.  The  defence  was  that  the 
note  and  mortgage  were  obtained  by  duress  and  fraud,  and  were  given 
for  an  illegal  consideration.  For  the  purpose  of  obtaining  a  decision 
upon  the  questions  of  law  arising  in  the  case,  Allen,  0.  J.,  directed  a 
verdict  for  the  plaintiff,  in  the  Superior  Court,  upon  evidence  which 
is  sufficiently  stated  in  the  opinion  ;  and  the  defendant  alleged  ex- 
ceptions. 

E.  Mellen,  for  the  defendant. 

G.  F.  Hoar,  for  the  plaintiff.  The  deed  was,  at  most,  voidable  only, 
and  not  void.  Perkins,  15,  16;  Somes  v.  Brewer,' Bui.  N.  P.  172. 
The  defendant  cannot  be  permitted  to  avoid  it  against  a  purchaser  for 
value,  before  maturity,  without  notice,  after  having  suffered  the  trans- 
action to  remain  unquestioned  for  months,  taking  no  pains  to  set  pur- 
chasers on  their  guard,  or  to  set  aside  the  conveyance.    Somes  v.  Brewer, 

1  19  Pick.  117.  2  4  Mass.  370.  s  5  pjct.  312. 

«  11  Mass.  204.  6  1  Met.  410.  6  10  Gray,  350. 

Brown  v.  Bain,  Court  of  Session,  June  3,  1864  (semhU) ;  Walter  v.  Kirlc,  14  111.  56; 
Savings  Bank  0.  Bates,  8  Conn.  505  (semhle) ;  Goodpaster  ».  Voris,  8  Iowa,  334  (semhk)  \ 
Crosby  v.  Grant,  36  N.  H.  273,  cmtra.  —  Ed. 

'  2  Pick.  184. 
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ubi  supra  ;  Fletcher  v.  Peck.*  The  true  reason  why  defences  between 
original  parties  are  open  when  an  overdue  note  is  indorsed  is  that,  in 
in  such  case,  it  is  not  the  contract  which  is  transferred,  but  a  right  to 
damages  for  the  breach  of  the  contract.  There  is,  in  such  case,  no 
contract  between  the  original  promisor  and  the  assignee.  The  contract 
has  already  been  broken ;  and  a  right  to  damages  is  all  that  remains. 
If  indorsed  before  failure  to  fulfil,  there  is  a  direct  promise  to  the 
assignee ;  and  he  is  not  in  privity  with  his  assignor,  and  does  not  claim 
under  him.  Fisher  v.  Leland,^  Oridge  v.  Sherborne,'  Clark  v.  Pease.* 
The  indorsement  of  a  note  payable  by  instalments,  therefore,  consti- 
tutes a  direct  promise  from  the  maker  to  the  indorsee,  to  the  extent  of 
such  instalments  as  are  not  yet  due,  and  gives  to  the  latter  a  right  to 
damages  for  the  non-payment  of  such  as  are  overdue.  But,  even  if 
non-payment  of  an  instalment  is  treated  as  notice,  it  is  only  notice 
pro  tan  to. 

Mktcalf,  J.  The  mortgage,  under  which  the  plaintiff  claims  pos- 
session of  the  premises  demanded  in  his  writ,  was  given  to  secure 
payment  of  a  note,  dated  April  26, 1858,  of  the  following  tenor  :  — 

"  Two  years  after  date,  by  instalments  of  $53  in  every  six  months 
after  this  date,  until  fully  paid,  I  promise  to  pay  Peter  Bruyett,  or 
bearer,  the  sum  of  two  hundred  and  twelve  dollars  and  interest  in 
manner  above  stated.  John  King." 

This  note,  though  payable  by  instalments,  was  negotiable  (Oridge  v. 
Sherbone'),  and  Was  transferred,  and  the  mortgage  assigned  to  the 
plaintiff,  about  three  months  after  the  first  instalment  was  overdue  and 
unpaid.  This  action  was  commenced  on  the  30th  of  May,  1859,  after 
the  second  instalment  was  made  payable.  And,  if  the  plaintiff  is  en- 
titled to  any  judgment,  it  is  only  to  a  conditional  judgment  for  pos- 
session ;  to  wit,  unless  the  defendant  pay  to  him,  within  the  time 
specified  by  statute,  such  sum  as  shall  be  found  due  on  the  mortgage. 
Rev.  Sts.  c.  107,  §  5,  and  Gen.  Sts.  c.  140,  §  5.  If  the  court  find  that 
nothing  is  due  on  the  mortgage,  the  plaintiff  cannot  have  judgment. 

In  an  action  brought  by  a  mortgagee  against  his  mortgagor,  on  a 
mortgage  given  to  secure  payment  of  a  note,  the  defendant  may  show 
the  same  matters  in  defence  (the  Statute  of  Limitations  excepted,  19 
Pick.  535)  which  he  might  show  in  defence  of  an  action  on  a  note. 
If,  therefore,  this  action  were  by  the  mortgagee,  Bruyett,  instead  of 
his  assignee,  the  plaintiff,  the  defendant  might  successfully  defend  by 
showing  that  the  note  and  mortgage  were  obtained  from  him  by  duress, 
and  the  plaintiff  does  not  deny  that  the  same  defence  may  be  made 
against  him,  if,  when  the  note  was  transferred  to  him,  it  was  dis- 
1  6  Cranch,  87,  133.  ^  4  Cush.  456. 

»  11  M.  &  W.  374.  *  41  N.  H.  414. 
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honored  by  non-payment  of  the  iirst  instalment ;  it  being  admitted 
law  that  he  who  takes  a  note  after  it  is  due  takes  it  subject  to  all  objec- 
tions and  equities  to  which  it  was  liable  in  the  hands  of  him  from  whom 
he  takes  it,  and  to  the  same  defences  in  a  suit  against  the  maker  which 
the  maker  might  set  up  in  an  action  against  him  by  the  payee ;  that 
the  circumstance  that  a  note  is  overdue  makes  it  incumbent  on  the 
party  receiving  it  to  satisfy  himself  that  it  is  a  good  one,  and  that  if  he 
omit  so  to  do  he  must  stand  in  the  situation  of  him  who  was  holder 
at  the  time  it  was  due.  Bayley  on  Bills  ('2d  Amer.  ed.),  133,  544 ; 
Chit.  Bills  (12th  Amer.  ed.),  247,  248  (10th  Amer.  ed.),  216-218 ;  3 
Kent  Com.  (6th  ed.),  90;  Gold  v.  Eddy,'  American  Bank  v.  Jenness,'' 
Andrews  v.  Pond,"  Tucker  v.  Smith.*  But  the  ground  assumed  by  the 
plaintiff  is  that  in  this  case  the  note  had  not,  within  the  rule  of  law  on 
this  subject,  come  to  maturity,  and  was  not  overdue  and  dishonored 
before  it  was  transferred  to  him,  because  the  time  for  payment  of  the 
last  three  instalments  had  not  then  come.  This  ground  is  not  main- 
tainable. As  to  the  first  instalment  of  $53  in  six  months,  and  interest 
on  $212,  the  note  had  come  to  maturity,  and  was  overdue  and  dis- 
honored when  the  plaintiff  took  it ;  and,  as  to  the  amount  of  that 
instalment,  it  is  not  to  be  doubted  that  the  defendant  may  make 
the  same  defence  against  the  plaintiff  which  he  might  have  made 
against  the  payee.  And  we  are  of  opinion  that  he  may  make  the 
same  defence  to  the  whole  note.  The  note  is  a  single  contract  to  pay 
$212  in  four  half-yearly  instalments  ;  and  the  plaintiff  took  it  with 
notice  on  its  face  that,  as  to  the  first  instalment,  the  defendant  might 
have  a  justifiable  cause  for  withholding  payment,  whatever  that  cause 
might  be;  whether  a  cause  which  affected  that  instalment  only,  —  as 
a  release  thereof  by  the  payee,  or  a  legal  set-off  against  him  to  the 
amount  thereof,  —  or  a  cause  which,  between  him  and  the  payee,  vitiated 
the  whole  note,  as  want  or  failure  of  consideration,  unlawful  consid- 
eration, fraud,  or  duress.  And  if  the  payee  had  sued  for  the  recovery 
of  the  first  instalment,  before  the  second  was  made  payable,  the  defend- 
ant might  have  defeated  the  action,  by  showing  that  the  note  was 
wholly  void ;  and  a  judgment  for  him,  on  such  ground  of  defence, 
would  have  been  conclusive  against  the  maintenance  by  the  payee  of 
a  subsequent  action  to  recover  the  other  instalments.  Black  River 
Savings  Bank  v.  Edwards.^ 

The  case  of  Clark  v.  Pease,'  to  which  we  were  referred  by  the  plain- 
tiff, would  have  been  an  authority  in  his  favor,  if  he  had  received  the 
note  before  it  was  dishonored,  and  had  shown  that  he  took  it  bona  fide, 

>  1  Mass.  1.  2  2  Met.  289.  3  13  Pet.  79. 

*  4  Qr?enl.  415.  6  lo  Gray,  887.  «  41  N.  H.  414. 
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and  paid  a  valuable  consideration  for  it.  The  authorities  are  numer- 
ous that,  against  such  an  indorsee  or  bearer,  the  fact  that  the  note  was 
originally  obtained  by  duress  is  not  a  legal  defence. 

Exceptions  sustained} 


AZEL   AMES   and  Another  v.   PHILIP   R.   MERIAM 
AND   Another. 

In  the  Supreme  Judicial  Court,  Massachusetts,  Novem- 
ber, 1867. 

[Reported  in  98  Massachusetts  Reports,  294.] 

Contract  on  the  defendants'  check,  dated  January  2,  1865,  on  a 
bank  in  Boston,  for  seven  hundred  dollars,  payable  "  to  J.  L.  Babson, 
or  bearer,"  and  indorsed  "  John  L.  Babson,  Win.  P.  Dolliver." 

At  the  trial  in  the  Superior  Court  before  Russell,  J.,  without  a  jury, 
these  facts  appeared.  The  defendants  made  and  signed  the  check  and 
delivered  it  to  Babson  on  its  date,  "  with  direction  to  deposit  or  pass 
it  before  January  4,  and  return  the  money  to  the  defendants ; "  and 
there  was  evidence  tending  to  show  that  they  received  no  considera- 
tion for  it.  Babson  did  not  deposit  it  in  any  bank,  but  on  or  about 
January  8  "passed  it  to  Dolliver,  receiving  on  it  only  about  two  hun- 
dred dollars."  Dolliver  was  a  director  in  a  bank  at  Rockport,  and 
Babson  delivered  it  to  him  "  for  the  purpose  of  having  it  deposited  in 
the  bank,"  and  to  "  obtain  the  money  on  it  and  deliver  the  amount  to 
said  Babson."  Dolliver  did  not  deposit  the  check,  but  on  or  about 
January  12  passed  it  to  the  plaintiffs  in  part  payment  of  a  debt  due 
from  him  to  them ;  and  they,  on  receiving  it,  presented  it  at  the  bank 
on  which  it  was  drawn,  but  the  bank  refused  to  pay  it.  On  the  same 
day,  but  whether  before  or  after  this  refusal  did  not  by  the  bill  of  ex- 
ceptions distinctly  appear,  one  of  the  plaintiffs  made  some  inquiry  of 
one  of  the  defendants  about  the  check,  who  replied  that  it  was  good 
and  would  be  paid,  but  not  until  he  should  see  Babson ;  and  "  the 
defendants  notified  the  bank  on  which  said  check  was  drawn  not  to 
pay  the  same,  and  it  never  was  paid."  There  was  also  evidence 
"  tending  to  show  that  one  of  the  defendants  had  promised  to  pay 

1  Field  u.  Tibbetts,  57  Me.  358;  Fitohburg  Co.  v.  Davis,  121  Mass.  121,  accord. 
—  Ed. 

It  has  been  held  that  a  default  in  the  payment  of  interest  due  upon  a  note  places 
the  note  upon  a  footing  with  overdue  paper.  First  Nat.  Bank  v.  Co.  Commissioners, 
14  Minn.  77 ;  Newell  v.  Gregg,  51  Barb.  263 ;  Hart  v.  Stickney,  41  Wis.  630. 

But  see  Nat.  Bank  v.  Kirby,  108  Mass.  497  {semUe) ;  Boss  v.  Hewitt,  15  Wis. 
260,  contra.  —  Ed. 
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said  check  at  other  times  than  that  before  stated."  It  was  not  con- 
tended that  the  plaintiffs  "  knew  or  had  reason  to  know  the  circum- 
stances under  which  the  check  was  given  or  transferred." 

The  defendants  asked  the  judge  to  rule  "  that  they  might  show  that 
the  check  was  given  without  consideration,  and  that,  if  in  fact  they 
received  no  consideration  for  it,  the  plaintiffs  could  not  recover  ;  that, 
if  the  check  was  passed  to  DoUiver  for  the  purpose  of  having  the  check 
deposited  and  cashed  in  the  bank  at  Rockport,  Dolliver  acquired  no 
title  thereto,  and  could  not  pass  the  same  to  the  plaintiffs  so  as  to  give 
them  a  right  to  recover."  But  the  judge  found  "  that  the  check  was 
received  by  the  plaintiffs  in  due  course  of  business,  in  payment  of  a 
debt,  in  good  faith,  and  without  knowledge  of  the  origin  or  history 
of  the  check ;  and  that  after  the  check  had  been  presented,  the  de- 
fendants, with  full  knowledge  of  the  time  when  it  was  presented, 
promised  the  plaintiffs  to  pay  it."  And  he  declined  to  rule  as  re- 
quested by  the  defendants,  who,  after  a  verdict  for  the  plaintiffs, 
alleged  exceptions. 

H.  D.  Smith,  for  the  defendants. 

S.  C.  Hutchins,  for  the  plaintiffs. 

BiGELOW,  C.  J.  The  rule  that  a  bill  of  exchange  or  promissory 
note,  taken  when  it  is  overdue,  is  subject  in  the  hands  of  the  holder 
to  all  the  equities  attaching  to  it  as  between  the  original  parties,  or  as 
against  the  person  from  whom  the  holder  receives  it,  does  not  apply 
to  check  on  banks,  when  they  are  taken  within  a  brief  period  of  time 
after  their  date.  These,  although  payable  on  demand,  are  not  treated 
as  being  dishonored  or  overdue  on  the  day,  or  immediately  after  the 
day,  of  their  date.  A  holder,  who  takes  a  check  in  good  faith  and  for 
value  several  days  after  it  is  drawn,  receives  it  without  being  sub- 
ject to  defences  of  which  he  has  no  notice  before  or  at  the  time  his 
title  accrues.  This  is  the  rule  of  law  as  settled  by  uniform  practice 
and  the  current  of  decisions  in  the  courts  of  the  United  States.  In  re 
Brown,  2  Story,  502 ;  Chit.  Bills  (12th  Am.  ed.),  222  and  note  ;  Byles 
on  Bills  (5th  Am.  ed.),  130,  note. 

It  is  not  contended  that  the  defendants  sustained  any  injury  or  loss 
by  the  omission  to  present  the  check  immediately  after  it  was  drawn, 
and  the  evidence  was  plenary  of  a  waiver  by  the  defendants  of  an 
earlier  presentment  of  the  check  than  was  made  by  the  plaintiffs. 

Exceptions  overruled} 

1  In  the  following  cases,  checks  were  held  to  have  been  transferred  within  a  rea- 
sonable time  :  Rothschild  v.  Corney,  9  B.  &  C.  388  (6  days) ;  Himmelmann  v.  Hotaling, 
40  Cal.  Ill  (1  day) ;  First  Nat.  Bank  v.  Harris,  108  Mass.  5U  (2  days). 

In  the  following  cases,  the  transfer  was  held  not  to  be  within  reasonable  time : 
Down  V.  Hailing,  4  B.  &  C.  330  (5  days) ;  (but  see  Bank  of  Royal  v.  Fagan,  7  Moo. 
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ELISHA  W.  CHESTER,  Respondent,  v.  CHARLES  H.  DORR 
AND  Others,  Executoes  op  James  A.  Doer,  deceased.  Ap- 
pellants. 

In  the  Court  op  Appeals,  New  Yoek,  Deoembee,  1869. 

[Reported  in  41  New  York  Reports,  279.] 

Appeal  from  a  judgment  of  the  General  Term  of  the  New  York 
Superior  Court,  affirming  a  judgment  for  the  plaintiff  upon  the  report 
of  a  referee. 

This  action  was  originally  brought  by  one  Harrington,  plaintiffs 
assignor,  against  James  A.  Dorr,  the  defendant's  testator,  as  indorser 
of  eight  promissory  notes  made  by  the  Northfield  Brick  Company. 

The  plaintiff,  Harrington  (who  is  now  deceased),  assigned  his  claim 
to  Elisha  W.  Chester,  in  whose  name  the  suit  is  now  prosecuted. 

The  defendant.  Dorr,  is  now  deceased ;  and  the  action  is  continued 
against  his  executors. 

The  following  was  the  form  of  the  notes :  — 

"  $500.  NoRTHPiELD,  January  15,  1858. 

"  Eight  months  after  date,  we  promise  to  pay  to  the  order  of  James 
A.  Dorr  five  hundred  dollars,  at  No.  34  Pine  Street,  New  York  city. 
"  The  Noethpield  Beick  Company. 

By  James  A.  Doee,  Treasurer. 
"  Indorsed, 

"  Protest  waived,  James  A.  Doee." 

The  referee  found  as  facts  that  the  Northfield  Brick  Company,  in  or 
about  th^  month  of  June,  1858,  made  the  eight  several  promissory 
notes  which  are  described  and  set  forth  in  the  complaint  in  this  action, 
bearing  the  dates  and  for  the  amounts,  and  payable  at  the  times  and 
place  in  the  complaint  stated,  and  which  amount  in  all  to  the  sum  of 
$4,000.  Second,  that,  at  the  time  of  the  making  of  the  notes,  the 
company  were  indebted  to  Michael  A.  Myers  in  the  sum  of  $4,000, 
which  indebtedness  was  evidenced  by  notes  given  by  the  company  and 
held  by  Myers,  and  which  were  past  due  and  unpaid.  Third,  that 
Myers  surrendered  to  the  company  the  past  due  notes,  so  held  by  him, 

P.  C.  61,  72) ;  First  Nat.  Bank  v.  Needham,  29  Iowa,  249  (5  months) ;  Vairin  v.  Hob- 
Bon,  8  La.  50  (25  days) ;  Skillman  v.  Titus,  32  N.  J.  96  (21  years) ;  Cowing  v.  Altman, 
1  Th.  &  C.  494  (14  months) ;  Lancaster  Bank  v.  Woodward,  18  Pa.  357  (1  year). 

See  Serrell  v.  Darbyshire  Co.,  9  C.  B.  811 ;  Lester  v.  Given,  8  Bush,  357 ;  Arents 
V.  Commw.,  18  Grat.  750,  782.— Ed. 
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and  received  therefor  the  notes  in  the  complaint  mentioned  and  de- 
Bcribed  ;  and  that  the  last-mentioned  notes  were  indorsed  by  the  defend- 
ant, James  A.  Dorr,  at  the  request  of  Myers,  and  to  enable  him,  Myers, 
to  use  them.  That  no  consideration  was  paid  to  the  defendant  for 
so  indorsing  the  notes;  but  that  Myers  gave  to  the  company,  for 
the  notes  in  the  complaint  described,  so  indorsed  by  defendant,  the 
past  due  and  unpaid  notes  of  the  said  company  hereinbefore  men- 
tioned. Fourth,  that  there  was  no  agreement  between  Myers  and 
defendant  by  which  Myers  was  restricted  as  to  the  use  which  he 
might  make  of  the  notes  in  the  complaint  mentioned,  or  any  or  either 
of  them.  Fifth,  that  Myers  continued  to  hold  the  notes  in  the  com- 
plaint described  until  after  their  maturity  ;  and  that,  after  such  matu- 
rity of  the  notes,  Myers  transferred  and  delivered  the  same  to  the 
plaintiff,  Henry  J.  Harrington,  for  a  full  and  valuable  consideration, 
equal  in  amount  to  the  amount  of  the  notes  paid  by  the  plaintiff  to 
the  said  Myers  therefor. 

JSlisha  W.  Chester,  the  respondent  in  person. 

Benjamin  D.  Silliman,  for  the  appellant.'^ 

WooDEUFP,  J.  Mr.  Justice  Story,  in  his  Treatise  on  Promissory 
Notes,  §  178,  thus  states  the  difference  between  the  legal  effect  of 
the  transfer  of  a  promissory  note  before  and  after  maturity :  "  If 
the  transfer  is  made  before  the  maturity  of  the  note  to  a  bona  fide 
holder  for  a  valuable  consideration,  he  will  take  it  free  of  all  equities 
between  the  antecedent  parties,  of  which  he  has  no  notice. 

"If  the  transfer  is  after  the  maturity  of  the  note,  the  holder  takes  it 
as  a  dishonored  note,  and  is  affected  by  all  the  equities  between  the 
original  parties,  whether  he  has  any  notice  thereof  or  not.  But  .  .  . 
it  is  not  to  be  understood  by  this  expression  that  all  sorts  of  equities 
existing  between  the  parties,  from  other  independent  transactions  be- 
tween them,  are  intended  ;  but  only  such  equities  as  attach  to-  the  par- 
ticular note,  and,  as  between  those  parties,  would  be  available  to  control, 
qualify,  or  extinguish  any  rights  arising  thereon.'' 

The  learned  author  gives  this  as  the  final  conclusion,  from  the  numer- 
ous cases  cited  by  him,  an  examination  of  which  shows  that  it  is  only 
after  some  difference  of  opinion  that  it  has  come  to  be  deemed  settled. 
Or  as  Mr.  Chitty  says  of  the  opinion  of  Duller  and  Ashurst,  JJ.,  in 
Brown  v.  Davis,  expressed  when  Lord  Kenyon  doubted  its  broad  ex- 
tent, "  This  latter  opinion  is  now  the  law."  That  opinion  was  to  the 
effect  "  that,  where  a  note  is  overdue,  that  alone  is  such  a  suspicious 
circumstance  as  makes  it  incumbent  on  the  party  receiving  it  to  satisfy 
himself  that  it  is  a  good  one  ;  otherwise,  much  mischief  might  arise." 
"  If  a  note  indorsed  be  not  due  at  the  time,  it  carries  no  suspicion 
1  The  report  of  the  case  has  been  slightly  abbreyiated.  —  Ed. 
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whatever  on  the  face  of  it ;  and  the  party  receives  it  on  its  own  intrin- 
sic credit.  But  if  it  is  overdue,  though  I  do  not  say  that  by  law  it  is 
not  negotiable,  yet  certainly  it  is  out  of  the  common  course  of  dealing, 
and  does  give  rise  to  suspicion.  .  .  .  Generally,  when  a  note  is  due, 
the  party  receiving  it  takes  it  on  the  credit  of  the  person  who  gives  it 
to  him." 

The  foundation  of  the  rule,  which  distinguishes  commercial  paper 
from  ordinary  common-law  choses  in  action,  is  in  harmony  with  the 
law  thus  stated  :  the  holder  of  the  former  is  protected  against  any  in- 
quiry into  its  previous  history,  and  is  warranted  in  giving  it  full  faith, 
according  to  its  tenor,  because  commercial  convenience  and  the  im- 
portance of  the  free  and  unembarrassed  use  of  commercial  credits 
require  it;  and  on  this  the  mercantile  customs,  which  ripened  into  the 
law-merchant,  were  founded.  These  reasons,  however,  could  have  no 
application  to  paper  which  had  been  dishonored.  The  credit  it  was 
adapted  to  invite  is  spent ;  and  the  very  fact  of  dishonor  is  inconsistent 
with  the  purposes  which  the  rule  was  intended  to  subserve. 

The  rule  is  simple  and  convenient  of  application,  is  in  no  sense  incon- 
sistent with  the  usefulness  of  negotiable  paper  .for  the  purposes  for 
which  it  is  intended,  and,  as  it  seems  to  me,  is  a  just  security  against 
mischief  and  fraud. 

In  the  terms  in  which  it  is  above  stated,  it  includes  the  defence  of 
want  of  consideration,  whenever  that  renders  the  note  invalid  in  the 
hands  of  him  who  holds  it,  when  it  becomes  due.  Such  want  of  con- 
sideration is  an  inherent  defect  in  the  contract  itself.  Or,  in  the  lan- 
guage of  the  rule,  attaches  to  the  note  itself  in  the  hands  of  one  for 
whose  accommodation  the  note  is  made,  and  does  not,  like  a  set-off  or 
other  collateral  matter  apart  from  the  note,  arise  out  of  an  independent 
transaction. 

But  the  same  learned  writer  above  referred  to  states  that  the  mere 
fact  that  an  accommodation  note  has  been  indorsed  after  it  became 
due  does  not  of  itself,  without  some  other  equity  in  the  maker,  defeat 
a  recovery  by  the  indorsee.  Story,  §  194.  And  Mr.  Chitty  states  that 
it  has  been  so  decided.  The  cases  of  Charles  v.  Marsden,  Sturtevant 
V.  Ford,  and  Caruthers  v.  "West  ^  are  in  support  of  the  proposition. 

These  are  the  cases  upon  the  authority  of  which  the  present  case 
was  decided  below. 

I  am  constrained  to  say  that  I  am  not  satisfied  that  such  an  excep- 
tion to*  the  rule  is  either  just  or  called  for  by  any  principle ;  nor  am  I 
at  all  convinced  by  the  reasons  assigned  for  the  exception. 

That  the  maker  or  indorser  of  a  note  for  the  accommodation  of  an- 
other should  be  held  to  the  terms  of  his  own  indorsement  according  to 

1  11  Q.  B.  143. 
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their  just  interpretation,  I  fully  agree.  That  one  who  receives  such 
paper  before  maturity  should  not  be  affected  by  the  mere  fact  that  it  was 
made  or  indorsed  without  consideration,  I  equally  agree.  That  when 
a  party  lends  his  note  or  indorsement  to  another  without  restriction  as 
to  its  use,  he  authorized  the  negotiation  thereof  in  any  manner  which 
may  serve  the  convenience  or  credit  of  the  borrower,  may  be  conceded. 

From  this  latter  concession,  it  is  argued  that  such  a  lending  of  one's 
name  is  furnishing  a  continuing  guarantee  of  the  payment  of  the 
note,  irrespective  of  its  terms  as  to  time  of  payment,  and  is  there- 
fore binding  whenever  it  is  transferred,  and  however  long  after  it  has 
become  payable  and  been  dishonored;  that  the  absence  of  express 
restriction  warrants  the  inference  that  the  making  or  indorsement  was 
to  enable  the  borrower  to  use  it  whenever  thereafter  it  suited  his 
pleasure ;  and  so  "  enforcing  its  payment  is  in  accordance  with  the 
object  for  which  the  note  was,  as  matter  of  accommodation,  made  or 
indorsed  ; "  and  in  the  discussion  in  England  it  has  been  suggested  that, 
supposing  an  accommodation  acceptance  to  remain  in  the  hands  of  the 
party  accommodated,  it  may  be  treated  as  giving  authority  by  implica- 
tion to  use  it  thereafter,  as  his  convenience  or  needs  may  require. 

In  respect  to  the  last  suggestion,  two  observations  are  pertinent : 
first,  it  begs  the  question ;  for,  assuming  the  rule  to  be  that  he  who 
receives  a  note  or  bill  after  dishonor  acquires  no  better  title  to  recover 
thereon  than  he  has  from  whom  it  was  received,  then  there  is  no  rea- 
son why  the  accommodation  maker  or  indorser  should  not  treat  the 
note  in  the  hands  of  the  borrower,  after  maturity,  as  functus  officio,  and 
mere  waste  paper.  And,  second,  how  is  the  maker  or  indorser  in  such 
case  to  withdraw  his  note  or  indorsement  ?  Is  he  to  be  driven  into  a 
court  of  equity,  and  to  praying  out  an  injunction,  to  prevent  a  subse- 
quent transfer  ?  I  think  not.  Take  the  present  case.  The  note  itself 
was  the  property  of  the  holder  (Myers)  at  its  maturity,  and  was  a 
valid  note,  in  his  favor  against  the  maker.  The  indorsement  of  the 
defendant  (the  appellant's  testator)  was  material  as  a  transfer  of  title, 
although,  being  made  for  Myers's  accommodation,  it  could  not  be  en- 
forced against  such  defendant  as  indorser.  I  cannot  agree  that  it  was 
incumbent  on  the  defendant  to  go  into  a  court  of  chancery  to  compel 
Myers  to  suffer  a  writing  of  the  words  "  without  recourse,"  or  an 
equivalent  expression,  as  a  qualification  of  such  indorsement. 

As  to  the  other  reason,  it  is  even  less  satisfactory,  because  it  pro- 
ceeds, I  think,  upon  an  entire  misconstruction  of  the  act  of  making 
or  indorsing  a  note  for  the  accommodation  of  another.  Its  purpose 
and  object  are  to  obtain  credit  for  such  other,  or  to  enable  him  to  do  so. 
The  very  terms  of  the  note  declare  the  credit  it  is  intended  to  procure, 
—  that  is  to  say,  until  the  maturity  of  the  note.     Within-  that  range, 
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the  malting  or  indorsement  bfeing  unrestricted  as  to  its  use,  the  borrower 
may  use  it  as  his  exigencies  require ;  and  a  transferee  may  receive  it  in 
reliance  upon  the  undertaking  which  is  imported  by  its  terms. 

But  the  very  term  of  payment  contained  in  the  note  imports  that 
the  accommodation  party  undertake/that  the  note  shall  be  paid  at  its 
maturity,  and  that  he  who  then  holds  the  note  shall  have  recourse  to 
him,  if  it  be  not  then  paid.  Where  the  accommodation  (as  in  the 
present  case)' is  by  indorsement,  that  is  the  precise  contract;  viz.,  that 
the  note  shall  be  paid  at  maturity,  and  not  that  it  shall  be  paid  at 
any  future  time.  If  the  note  be  not  paid  at  maturity,  the  contract  is 
broken ;  and  if  he  who  then  holds  it  «an  recover  thereon,  then  his 
right  of  recovery  may  be  transferred  to  another ;  and  the  recovery  of 
the  latter  will  be,  not  because  the  accommodation  indorser  undertook 
that  the  note  should  be  paid  to  him,  or  should  be  paid  at  some  date 
after  it  was  due,  but  because  a  valid  cause  of  action,  existing  in  favor 
of  the  holder  at  maturity,  has  been  transferred  to  him. 

It  is  not  according  to  the  intent  or  meaning  of  an  indorsement  for 
another's  accommodation  to  say  that  the  indorser  intends  to  give  the 
use  of  his  credit  for  any  other  period  than  that  limited  in  the  note,  or 
that  such  an  indorsement  imports  authority  to  use  it,  when  that  period 
has  elapsed. 

One  may  be  willing,  by  indorsement,  to  guarantee  the  solvency  of 
another  for  sixty  days  or  for  six  months,  and  yet  he  would  wholly 
refuse  to  do  so  for  a  period  of  two  years.  And  accordingly,  when  such 
accommodation  is  given,  it  is  a  most  material  circumstance  that  the 
time  during  which  the  borrower  is  at  liberty  to  obtain  credit  on  the 
note  is  fixed  by  the  limitation  of  the  time  of  payment  therein. 

I  deem  the  just  view  of  the  subject  to  be  that,  when  a  note  has  be- 
come due  and  is  dishonored,  the  rights  and  responsibilities  of  the  parties 
thereto  are  fixed.  The  note  then  loses  the  chief  attribute  of  commer- 
cial paper.  It  is  no  longer  adapted  to  the  uses  and  purposes  for  which 
such  paper  is  made,  and  in  respect  of  which  it  is  important  that  it 
should  circulate  freely.  And,  thereafter,  he  who  takes  it,  takes  it  with 
knowledge  of  its  dishonor,  with  obvious  reason  to  believe  that  there 
exists  some  reason  why  it  was  not  paid  to  the  holder,  and  takes  it  with 
just  such  right  to  enforce  it  as  such  bolder  himself  has,  and  no  other. 

In  thus  stating  my  views,  I  am  not  insensible  of  the  apparent  author- 
ity for  the  decision  made  below ;  but  I  am  also  aware  that  the  judges 
in  England  have  not  been  at  all  agreed  on  the  subject,  and  have  ex- 
pressed doubt  of  the  correctness  of  the  decision  in  Charles  v.  Marsden, 
upon  which  the  other  two  cases  above  referred  to  were  decided.  The 
cases  largely  collected  in  the  notes  to  Chitty  in  the  recent  edition 
warrant,  I  think,  the  dissatisfaction  I  have  expressed. 
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No  case  in  this  State  has  called  for  a  d^Bcision  of  the  question  ;  and 
yet,  in  Brown  v.  Mott  ^  and  in  Grant  v.  Ellicott,''  the  case  of  Charles  v. 
Marsden  is  referred  to  without  disapprobation,  and  the  proposition 
derived  therefrom  is  stated  ;  but  in  neither  was  the  point  now  raised 
before  the  court,  for  in  neither  did  it  appear  that  the  plaintiff  took  the 
note  after  it  became  due. 

And  that  in  other  States  in  this  country  such  an  exception  to  the 
general  rule  first  above  stated  is  repudiated,  see  Brown  v.  Hastings,' 
Britton  V.  Bishop,''  Odiorne  v.  Howard,^  Cummings  v.  Little,^  Vinton 
V.  King,  Kellogg  v.  Barton.'  And  the  general  proposition,  that  he 
who  takes  a  note  when  overdue  takes  it  subject  to  all  defences  inherent 
in  the  note,  or  arising  out  of  any  agreement  with  the  holder,  expressed 
or  implied,  and  relating  thereto,  or  in  another  form,  that  such  an  in- 
dorsee obtains  no  greater  or  other  rights  than  his  indorser  had  in  it  at 
the  time  of  the  indorsement,  has  been  stated  as  law  in  cases  almost 
without  number.  It  will  perhaps  suffice  to  refer  to  two  from  the 
Supreme  Court  of  the  United  States.  Andrews  v.  Pond  °  says  of  the 
indorsee  of  a  dishonored  bill :  "  If  he  chooses  to  receive  it,  he  takes  it 
with  all  the  infirmities  belonging  to  it,  and  is  in  no  better  condition 
than  the  person  from  whom  he  receives  it."  Fowler  v.  Brantley."  "  A 
note  overdue  or  bill  dishonored  is  a  circumstance  of  suspicion  to  put 
those  dealing  for  it  afterward  on  their  guard,  and  in  whose  hands  it  is 
open  to  the  same  defences  it  was  in  the  hands  of  the  holder  when  it 
fell  due.  After  maturity,  such  paper  cannot  be  negotiable  '  in  the  due 
course  of  trade,'  although  still  assignable."     See  also  Foley  v.  Smith.^" 

In  my  own  opinion,  the  just  rule,  and  the  rule  resting  on  the  sound- 
est principle,  requires  us  to  reverse.  The  supposed  exception  to  the 
general  rule  rests  on  neither  reason  nor,  as  I  think,  on  authority,  — ■ 
certainly  not  in  this  country. 

It  was  suggested  by  the  counsel  for  the  respondent  that,  as  matter 
of  fact,  the  defendant's  indorsement  was  not  without  consideration, 
and  for  the  accommodation  of  Myers,  who  held  the  note  at  maturity. 

The  finding  of  the  referee  on  that  subject  is  conclusive  in  this  court ; 
and  that  finding  is  that  the  indorsement  was  made  without  considera- 
tion, at  Myers's  request,  and  to  enable  Myers  to  use  the  notes.  This  is 
but  a  statement  that  the  defendant  indorsed  the  notes  for  the  accom- 
modation of  Myers.  It  was  so  treated  in  the  court  below  ;  and  it  is  an 
unwarranted  assumption  to  say  that  possibly  the  defendant  had  some 
other  inducement  to  indorse  the  notes,  in  order  that  the  plaintifi"  might 
accept  the  notes,  and  give  credit  to  the  maker  thereof,  who  was  his 
debtor. 

1  7  J.  R.  361.  2  7  Wend.  227.  3  86  Pa.  285. 

*  11  Vt.  70.  0  10  N.  H.  343.  «  45  Me.  183. 

I  94  Mass.  627.  »  13  Pet.  79.  »  14  Pet.  321.         w  6  Wall.  492. 
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MuKKAT,  J.,  also  read  an  opinion  for  reversal. 

Grovbe,  Lott,  James,  and  Daniels,  JJ.,  concurred  for  reversal. 

Mason,  J.,  thought  the  law  settled  in  this  State  in  favor  of  the 
plaintiff  by  the  cases  (7  Johns.  361 ;  7  Wend.  227 ;  and  1  Hill,  513), 
and  was  for  aiErmance. 

Hunt,  C.  J.,  was  also  for  affirmance.  He  did  not  approve  of  con- 
struing the  defendant's  contract  as  conditioned  upon  transfer  before 
due.  Judgment  reversed} 


NATIONAL  BANK  OF  PORT  EDWARD,  Respondent,  v.  THE 
WASHINGTON  COUNTY  NATIONAL  BANK,  Appellant. 

In  the  Supreme  Court,  New  York,  November  Teem,  1875. 

[Reported  in  5  Hvn,  605.] 

Appeal  from  a  judgment  in  favor  of  the  plaintiff,  entered  upon  the 
trial  of  this  action  by  the  court  without  a  jury. 

This  action  was  brought  to  recover  the  amount  of  a  certificate  of 
deposit,  of  which  the  following  is  a  copy:  — 

"CERTIFICATE  Ot  DEPOSIT. 

"  No.  20,186.  Washington  County  Bank,  Union  Village,  N.  Y.,  April 
4,  1863. 

"  This  certifies  that  J.  K.  Sanborn,  agent  of  George  Paige,  has  de- 
posited in  this  bank  five  hundred  dollars  to  the  credit  of  said  agent, 
payable  on  the  return  of  this  certificate  properly  indorsed. 

«  $500.  Edwin  Andrews,  Cashier.''^ 

A  payment  of  $2l5  had  been  made  upon  the  certificate  by  the  bank, 
on  the  20th  September,  1864. 

The  certificate  was  transferred  for  value  by  the  said  Sanborn  to  the 
plaintiff,  on  the  20th  October,  1870,  without  any  knowledge  or  notice 
of  said  payment  on  the  part  of  the  plaintiff. 

The  only  question  litigated  on  the  trial  was  whether,  as  against  the 
plaintiff,  the  defendant  had  a  right  to  have  said  payment  applied  upon 
the  certificate.  The  justice  who  tried  the  cause  disallowed  said  claim 
of  defendant. 

1  Glasscock  v.  Smith,  25  Ala.  474  ;  Battle  v.  Weems,  44  Ala.  105  ;  Barnet  v.  OfCer- 
man,  7  Watts,  130;  Bower  v.  Hastings,  36  Pa.  285;  Hoffman  i>.  Foster,  43  Pa.  137, 
accord. 

Brown  v.  Mott,  7  Johns.  361  [semble) ;  Grant  v.  Ellicott,  7  Wend.  227  (semble), 
contra  are  overruled.  —  Ed. 
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Hoies  and  Thomas,  for  the  appellant.  It  is  now  settled  in  this 
State  by  the  cases  of  Herrick  v.  "Woolverton  ^  and  Wheeler  v.  Warner '' 
that  a  note  payable  on  demand,  with  or  without  interest,  must  be 
presented  within  a  reasonable  time,  or  it  will  be  deemed  due  and 
dishonored,  so  that  a  negligent  transferee  will  take  it  subject  to  all 
equities  existing  between  the  original  parties.  Himmelmann  v.  Hotal- 
ing,*  Poorman  v.  Mills ;  ^  Chitty  on  Bills,  379;  Story  on  Prom.  Notes, 
§  207,  note  1  ;  Story  on  Bills  of  Exch.,  §§  232,  335 ;  1  Pars,  on  Cont. 
[2d  ed.],  217,  note  1 ;  Pars,  on  Notes  and  Bills,  264,  266.  The  certifi- 
cate was  outlawed  at  the  time  it  was  transferred  to  the  plaintiff.  The 
Court  of  Appeals  has  recently  decided  unanimously,  without  a  dis- 
senting voice,  "  that  a  promissory  note  payable  on  demand,  whether 
with  or  without  interest,  is  due  forthwith  ;  and  an  action  thereon 
against  the  maker  is  barred  by  the  Statute  of  Limitations,  if  not 
brought  within  six  years  after  its  date."  Wheeler  v.  Warner,^  How- 
land  V.  Edmonds,"  Herrick  v.  Woolverton,'  Payne  v.  Gardner.'  The 
said  certificate  of  deposit  possesses  all  the  requisites  of  a  negotiable 
promissory  note,  payable  on  demand,  and  must  be  regarded  and  treated 
as  such.  Barnes  v.  Ontario  Bank,^  Farmers  and  Mechanics'  Bank  v. 
Butchers  and  Drovers'  Bank,"  Bank  of  Orleans  v.  Merrill,  President, 
&c.,  Poorman  v.  Mills  &  Co.,*  Himmelmann  v.  Hotaling.* 

A.  J).  'Wait,  for  the  respondent.  In  the  ordinary  case  of  a  deposit 
with  a  bank  or  private  person,  the  money  is  not  due  or  payable  until 
it  is  demanded.  And  when  a  certificate  of  deposit  is  issued  like  the 
one  in  question,  which  by  its  terms  is  due  and  payable  only  on  "  its 
return  properly  indorsed,"  and  not  before,  it  is  not  to  be  regarded  as 
dishonored  or  subject  to  equities  between  the  original  parties  in  the 
hands  of  a  bona  fide,  holder  without  notice.  It  is  a  continuing  secu- 
rity, and  was  not  due  or  payable  until  it  was  by  plaintiff  presented  for 
payment  by  plaintiff  properly  indorsed.  Payne  v.  Gardner."  The 
delay  in  presenting  it  for  payment  is  of  no  importance.  It  was  only 
payable  "  on  its  return  properly  indorsed."    14  N.  Y.  624,  joerDenio,  J. 

Learned,  P.  J.  In  the  strict  meaning  of  the  word,  borrowed  from 
the  civil  law,  deposit  is  the  delivery  of  a  thing  for  custody,  to  be  re- 
delivered on  demand,  without  compensation.  Such  are  deposits  of 
securities  or  valuables  in  a  bank  for  safe  keeping.  But  ordinary  money 
deposits  in  banks  are  clearly  different,  in  this  respect :  the  identical 
money  deposited  is  not  to  be  returned,  only  its  equivalent ;  and  the 
money  deposited  becomes  the  money  of  the  bank.  The  bank  really 
becomes  debtor  to  the  depositor.     Still,  however,  the  bank  is,  in  theory, 

1  41  N.  Y.  581.  2  47  n.  Y.  519.  s  40  Cal  111. 

1  39  Cal.  345.  6  47  N.  Y.  519.  «  24  N.  Y.  307. 

1  41  N.  Y.  581.  8  29  N.  Y.  167.  »  19  N.  Y.  152.  w  14  N.  Y.  623. 
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supposed  to  have  the  money  on  hand,  ready  to  deliver  when  called  for , 
and  hence  it  is  that,  as  in  the  case  of  a  true  deposit,  an  actual  demand 
must  be  made  before  the  bank  can  be  required  to  pay.     This  is  the 
plain  and  undoubted  understanding  of   all  parties.      The  depositor 
puts  his  money  in  the  bank  for  better  security,  instead  of  keeping  it 
himself.     And,  when  he  actually  demands  it,  the  bank  is  to  pay,  not 
before.     The  bank  may  also  give  a  certificate  of  deposit.     "When  they 
do  this,  and  when,  as  in  this  case,  they  make  the  certificate  payable  on 
its  return,  properly  indorsed,  they  have  then  added  to  their  original 
undertaking   as  a  depositary  an  agreement  that  they  will  pay  the 
deposit  to  the  holder  of  that  certificate,  properly  indorsed.     They  are, 
therefore,  under  a  liability  as  depositary  to  be  ready  to  redeliver  the 
money  whenever  demanded ;  and,  further,  to  deliver  it  to  any  holder 
of  that  certificate,  properly  indorsed.     It  follows,  therefore,  that  they 
are  liable  to  a  bona  fide  holder  of  the  certificate,  notwithstanding  a 
payment  to  the  original  depositor.     It  was  urged  by  the  defendants 
that  the  certificate  was  payable  forthwith  ;  that  after  the  lapse  of  an 
unreasonable  time  (in  this  case  seven  years)  it  was  presumed  to  be 
dishonored,  and  therefore    that  the  assignee  took  it  subject  to  all 
equities.     We  think  not.     The  very  nature  of  the  instrument  and  the 
ordinary  modes  of  business  show  that  a  certificate  of  deposit,  like  a 
deposit   credited   in  a  pass-book,  is   intended   to   represent   moneys 
actually  left  with  the  bank  for  safe  keeping,  which  are  to  be  retained 
until  the  depositor  actually  demands  them.     Such  a  certificate  is  not 
dishonored  until  presented.     Our  statutes  recognize  depositors  as  a 
distinct  class  from  other  creditors,  and  sometimes  give  them  special 
privileges ;  and  this  is  because,  although  in  fact  the  bank  is  a  debtor, 
yet  it  is  supposed  to  be  more,  and  to  be  a  depositary,  liable  to  re- 
deliver at  any  time  on  demand. 

We  think,  therefore,  that  the  judgment  should  be  afiirmed,  with 
costs. 

Present :  Learned,  P.  J.,  Boaedman  and  Bockes,  JJ. 

Judgment  affirmed,  with  costs.^ 

1  29  N.  Y.  167,  168,  &c. 

2  Brummagim  v.  Tallant,  29  Cal.  503  ;  Tripp  v.  Curtenius  (Michigan,  1877),  9  Chic. 
Leg.  N.  839,  contra. 

See  Poorman  v.  Mills,  39  Cal.  845.  —  Ed. 

tl 
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CHAPTER   V. 
EXTINGUISHMENT. 


ANONYMOUS. 
In  the  Upper  Bench,  Hilary  Teem,  1652. 

[Reported  in  Style,  366.] 

The  question  being  upon  a  motion  in  arrest  of  judgment  in  an 
action  brought  for  money  paid  upon  a  bill  of  exchange  brought  by  a 
wrong  person,  to  whom  the  bill  belonged  not,  and  a  verdict  for  the 
defendant,  Twisden  said  that,  if  money  be  paid  to  a  wrong  person 
upon  a  bill  of  exchange,  if  the  wrong  person  ^  do  show  the  bill,  by  the 
custom  of  merchants  this  is  a  good  payment ;  and  the  party  that  paid 
it  shall  not  be  charged  again. 

Wild.     It  is  doubtful  whether  the  custom  be  so  or  not. 

But  Roll,  C.  J.,  said  :  Here  is  a  verdict  for  the  custom  ;  and  there- 
fore it  were  well  if  the  parties  would  agree  to  a  new  trial ;  but,  if  they 
will  not,  take  your  judgment,  because  the  verdict  hath  found  it  a  good 
custom.^ 

1  The  bill  in  this  case  was  presumably  payable  to  bearer,  or  indorsed  in  blank. 
—  Ed. 

2  Payment  to  the  apparent  holder,  i.  e.  to  one  in  possession  of  a  bill  or  note  pay- 
able to  bearer  or  indorsed  in  blank,  extinguishes  the  instrument.  Lovell  v.  Martin, 
4  Taunt.  799  {semble) ;  Owen w. Barrow, 4  B.  &P.  101 ;  Snow  v.  Peacock,  2  C.  &  P.  221 
{semble) ;  Leonard  v.  Leonard,  14  Pick.  280  {semble) ;  Eastman  v.  Plumer,  32  N.  H.  238 ; 
Cone  V.  Brown,  15  Rich.  262 ;  Planters'  Bank  v.  Mapey ,  2  Heisk.  360 ;  King  v.  Fleece,  7 
Heisk.  273;  Lamb  v.  Matthews,  41  Vt.  42;  Greve  v.  Schweitzer,  36  Wis.  554.  See 
also  Vinson  v.  Vives,  24  La.  An.  336. 

But  payment  to  the  ostensible  agent  of  the  payee  or  special  indorsee  is  a  good 
payment  only  when  the  agent  was  expressly  or  impliedly  authorized  to  receive 
payment.  Carver  v.  Carver,  53  Ind.  241 ;  Rumsey  v.  Schmitz,  14  Kas.  542;  Graham 
V.  Sav.  Inst.,  46  Mo.  186 ;  Davis  v.  Lane,  8  N.  H.  224  ;  Doubleday  v.  Kress,  50  N.  Y. 
410 ;  Wardrop  v.  Dunlop,  1  Hun,  325.  —  Eb. 
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GOMEZ   SERRA  v.  BERKLEY, 

In  the  King's  Bench,  Hilary  Term,  1743. 

[Reported  in  1  WiUan,  46.] 

This  was  an  action  upon  a  promissory  note  of  £130,  for  value 
received,  payable  by  defendant  to  Collison  and  Lambert,  or  order,  and 
by  them  indorsed  to  the  plaintiff.  Upon  non  assumpsit,  this  cause 
came  on  to  be  tried  at  Guildhall,  when  the  case  upon  the  evidence 
appeared  to  be  thus :  viz.,  that  this  note  was  drawn  by  Berkley,  and 
paid  away  to  the  plaintiff  by  Collison  &  Co. ;  that  afterwards  Collison 
&  Co.  took  it  back  again,  and  paid  the  plaintiff  his  money  for  it ;  that, 
after  this,  the  plaintiff  sold  goods  to  Collison  &  Co,  who,  a  second 
time,  gave  the  plaintiff  the  same  note  for  payment  thereof ;  and  after- 
wards, Collison  &  Co.  failing,  the  plaintiff  brought  this  action  against 
the  drawer ;  and  the  jury  gave  a  verdict  for  the  defendant,  because 
the  note  had  been  once  taken  up  and  paid  ;  and  now  it  was  moved  for 
a  new  trial,  because  this  is  a  note  for  value  received,  and  there  was  no 
evidence  whatever  that  the  plaintiff  knew  of  any  transaction  between 
the  defendant  and  Collison  &  Co.,  or  whether  this  was  a  lent  note  by 
the  defendant  to  them ;  for  it  appeared  to  the  plaintiff  that  the  de- 
fendant was  still  liable  to  Collison  and  Lambert  when  they  paid  the 
plaintiff  this  note  a  second  time  ;  and  the  plaintiff  ought  to  stand  in 
their  place.  And  so  it  was  held ;  and  a  new  trial  was  granted  per 
totam  curiam. 


JOHN  SON  V.  KENNION. 
In  the  Common  Pleas,  Easter  Term,'  1765. 

[Reported  in  2  Wilson,  262.] 

Action  upon  the  case  upon  a  bill  of  exchange  brought  by  Johnson, 
the  indorsee,  against  Kennion,  the  drawer  thereof,  payable  to  Benson, 
or  his  order,  who  indorsed  it  to  plaintiff,  in  order  to  get  it  discounted. 
Plaintiff  delivered  the  bill  to  Baldwin,  who  advanced  the  whole 
money.  Benson  paid  £232  to  the  plaintiff:  then  Baldwin  redelivered 
the  bill  to  the  plaintiff,  who  repaid  him  the  residue.  There  was  a 
verdict  for  the  whole  £1,000  in  the  bill.    Upon  showing  cause  why 


804  SMITH   V.    SHEPPAED.  [CHAP.   V. 

there  should  not  be  a  new  trial,  the  plaintiff,  the  indorsee,  having  been 
paid  part  of  the  sum  in  the  bill, 

Chief  Justice.  Consider  the  nature  of  these  contracts.  They  are 
negotiable  bills,  passing  through  the  hands  of  divers  persons ;  and 
though  there  are  many  indorsements  on  the  bill,  yet  there  is  but  one 
security  for  one  sum  of  meney ;  and  he  who  has  the  possession  of  the 
bill  may  bring  his  action.  Where  there  are  many  indorsers,  the  in- 
dorsees have  a  right  of  action  in  succession  ;  but  there  is  but  one  right 
of  action  under  the  bill  against  one  person  at  one  and  the  same  time. 
The  bill  being  in  one  indorsee's  hand,  the  indorser  pays  a  part ;  and 
the  objection  is  that  this  ought  to  be  considered  as  a  payment  for  the 
drawer.  But  I  think,  toto  coelo,  it  is  otherwise,  because  the  indorser  is 
no  servant,  nor  is  agent  to  the  drawer.  Suppose  Benson  had  paid  the 
whole  £1,000  to  Johnson,  and  Benson's  name  had  not  been  struck  out, 
and  an  action  had  been  brought  in  Johnson's  name  against  the  drawer, 
will  you  say  the  action  will  not  lie  ?  Suppose,  after  a  recovery  against 
Kennion,  he  had  run  away,  could  Benson  have  had  a  right  to  come 
against  Johuson  before  any  satisfaction  ?  The  bill  is  a  security  for 
every  indorser  as  cestui  que  tnist.  I  think  it  is  a  plain  case  that  John- 
son has  a  right  to  recover  the  whole  money  ;  and,  when  he  receives  it, 
he  will  have  received  £232  of  Benson's  money.  The  defendant  has  no 
reason  to  complain. 

Bathuest,  J.,  of  the  same  opinion.  Tou  cannot  split  the  bill  so  as 
to  subject  the  party  to  different  actions. 

Gould,  J.  The  thing  is  very  clear.  When  the  defendant  has  paid 
the  £1,000,  there  is  an  end  of  the  contract.  Where  the  drawer  of  the 
bill  has  paid  part,  you  may  indorse  it  over  for  the  residue  ;  otherwise 
not,  because  it  would  subject  him  to  variety  of  actions. 

A  new  trial  was  denied.-' 


SMITH,  AssiGSTEE  OF  Bagnall  and  Hand,  v.  SHEPPARD. 

London  Sittings  after  Hilaet   Teem,  coram  Lord  Mansfield, 

C.  J.,  1774. 

[Reported  in  Chitty,  Bills  {Wth  ed.),  180,  note.] 

The  defendant  was  indebted  to  Bagnall  and  Hand,  the  bankrupts, 
in  £30  for  goods  sold  October,  1774.  Comberstall,  the  bankrupts' 
servant,  brought  a  bill  of  parcels  in  the  same  handwriting  that  all 

1  Reid  V.  Furnival,  1  Cr.  &  M.  538 ;  Walwyn  v.  St.  Quintin,  1  B.  &  P.  652,  accord. 
See  Hemming  v.  Brook,  Car.  &  M.  57.  —  Ed. 
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their  former  bills  had  been,  and  fraudulently  said  his  master  was  in 
want  of  cash,  and  desired  he  would  accept  a  bill  of  exchange,  which  C. 
immediately  drew,  signed  with  his  own  name,  payable  to  Bagnall  and 
Hand,  or  order,  and  gave  a  receipt  on  the  bill  of  parcels.  The  defend- 
ant accepted  the  bill ;  and  C.  afterwards  carried  it  away.  The  bill 
was  brought  to  the  defendant  by  Spencer,  who  had  it  in  payment  for 
goods.  The  names  of  Bagnall  and  Hand  were  indorsed  on  the  bill, 
and  defendant  paid  it ;  but  that  indorsement  was  a  forgery.  It  was 
the  bankrupts'  practice  to  deliver  in  their  bills  at  Christmas ;  but  at 
Christmas,  after  this  transaction,  no  bill  was  delivered  to  defendant. 
No  evidence  appeared  in  whose  handwriting  the  indorsement  was  ;  but 
it  did  not  appear  to  be  like  the  bankrupts'  or  Comberstall's. 

LoED  Mansfield.  Each  party  is  innocent.  The  question  is  on 
whom  the  loss  must  fall.  It  should  be  on  him  who  is  most  in  fault. 
It  is  admitted  that  Comberstall  used  to  receive  money,  but  not  draw 
bills.  Here  is  a  bill  that  does  not  trust  Comberstall  at  all,  for  it  is  to 
pay  to  the  order  of  the  bankrupts  :  in  this  case,  if  he  had  been  used  to 
draw  bills,  that  would  not  vary  the  case,  because  it  is  not  pretended 
that  the  indorsement  was  by  Comberstall ;  then  he  that  takes  a  forged 
bill  must  abide  by  the  consequence,  for  the  man  whose  name  is  forged 
knows  nothing  of  it.  If  a  bill  payable  to  bearer  be  lost,  and  found  by 
another  person  in  the  street,  who  carries  it  to  the  banker  that  drew  it, 
and  he  pays,  it  is  a  good  payment ;  for  it  is  the  owner's  fault  that  he 
lost  it.  In  this  case,  the  name  of  Bagnall  and  Hand  is  forged :  it  could 
not  be  paid  without  their  hand ;  and  the  defendant  has  been  negligent 
in  inquiries  whether  it  was  their  hand  or  not.  The  ground  which  de- 
fendant relies  on  is  that  the  bill  was  not  delivered  at  Christmas,  as 
usual ;  but  that  is  of  no  weight,  because  it  had  been  delivered  before 
in  October.  Verdict  for  plaintiff } 

1  Cheap  V.  Hanley,  3  T.  R.  127 ;  Forster  i;.  Clements,  2  Camp.  17 ;  Johnson  v. 
Windle,  3  B.  N.  C.  225 ;  Foltier  v.  Schroder,  19  La.  An.  17 ;  Graves  ».  American 
Bank,  17  N.  Y.  205 ;  Palm  </.  Watt,  7  Hun,  317,  accord. 

See  E.  I.  Co.  v.  Tritton,  3  B.  &  C.  280 ;  Morrison  v.  Buchanan,  6  C.  &  P.  18 ; 
Smith  V.  Union  Bank,  1  Q.  B.  D.  31 ;  60  L.  T.  82.  —Ed. 
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BECK  V.  ROBLEY. 
In  the  Kings's  Bench,  Trinity  Teem,  1774. 

[Reported  in  1  Henry  Blachstone,  89,  note  (o).] 

Indoeseb  of  a  bill  of  exchange  against  the  acceptor.  It  appeared 
in  evidence  that  Brown  drew  a  bill  of  exchange  upon  Robley,  payable 
to  Hodgson,  or  order  ;  which  was  accepted  by  Robley,  and  indorsed 
by  Hodgson.  Not  being  paid  when  due,  Hodgson  returned  the  bill, 
and  Brown  took  it  up,  Hodgson's  indorsement  still  remaining.  Brown 
afterwards  gave  the  bill  to  Beck,as  a  security  for  money ;  and,  when  he 
gave  it,  acquainted  Beck  with  the  whole  transaction,  but  did  not  tell 
him  whether  Robley  had  effects  in  his  hands.  Upon  this  evidence,  the 
jury  found  a  verdict  for  the  defendant,  being  of  opinion  that  the  ac- 
ceptor was  discharged  by  Brown's  taking  up  the  bill,  and  that  there 
was  an  end  of  its  negotiability. 

Mansfield  moved  for  a  new  trial,  on  the  ground  that  the  jury  had 
mistaken  the  law.  He  insisted  that  the  drawer  of  a  bill,  which  in  a 
course  of  circulation  came  back  to  his  hands,  might  maintain  an  action 
as  indorsee.  [Me.  J.  Ashhuest  said  he  remembered  several  instances 
of  such  actions.]  And  here  the  bill  was  indorsed  to  Brown,  who 
might  either  have  maintained  his  action  as  indorsee,  or  put  it  again  in 
circulation,  unless  the  acceptor's  refusal  to  pay  could  prevent  the  nego- 
tiability of  it,  which  certainly  could  not  be  the  ease. 

Wallace,  contra.  A  bill  of  exchange  is  payable  at  a  given  time,  and 
is  till  that  time  negotiable.  If  payment  is  then  refused,  it  goes  back 
to  the  drawer,  and  when  he  has  taken  it  up  there  is  an  end  of  it.  If 
it  were  otherwise,  Hodgson  would  be  liable,  who  certainly  never 
meant  that  his  name  should  give  a  title  to  the  bill  after  it  had  been 
returned  to  the  drawer. 

LoED  Manseield.  I  first  thought  at  the  trial  that  the  action  was 
maintainable,  but  am  now  clearly  satisfied  that  the  jury  did  right. 
When  a  draft  is  given  payable  to  A.,  or  order,  the  purpose  is  that  it 
shall  be  paid  to  A.,  or  order ;  and  when  it  comes  back  unpaid,  and  is 
taken  up  by  the  drawer,  it  ceases  to  be  a  bill.  If  it  were  negotiable, 
Hodgson  would  be  liable,  for  which  there  is  no  color. 

Rule  for  a  new  trial  refused} 

I  Miokelberry  v.  Shannon,  25  Ga.  237  (semhle) ;  Gardner  v.  Maynard,  7  All.  456 ; 
Price  V.  Sharp,  2  Ired.  417,  accord. 

See  Louviere  v.  Lowbray,  10  Mod.  36.  —  Ed. 
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DE  SILVA  V.  FULLER. 

At  Nisi  Peius,  Easter  Sittings,  1776. 

[Reported  in  1  Chitty,  Jr.,  392.] 

Teovbe  for  a  bill,  draft,  or  check,  drawn  by  one  Cox  on  the  defend- 
ants, who  were  bankers,  payable  to  "  No.  437,  or  bearer,  on  demand." 
It  was  drawn  the  17th  June,  but  dated  the  18th.  On  the  17th  the 
plaintiff  received  it,  that  day  he  lost  it,  and  the  same  day  (the  17th) 
it  was  presented  to  the  defendants,  who  paid  it.  It  was  proved  to  be 
contrary  to  the  usual  course  of  business  to  pay  drafts  before  the  day 
ou  which  they  were  dated,  and  on  that  ground  the  plaintiff  had  a 
verdict. 


BACON  V.  SEARLES. 
In  the  Common  Pleas,  Notembee  27,  1788. 

[Reported  in  1  Henry  Blaclcstone,  88.] 

Assumpsit  by  the  indorsee  of  a  bill  of  exchange  against  the  ac- 
ceptor. 

The  bill  was  drawn  for  £95  10s.  by  one  Seymour  on  the  defendant, 
payable  to  his  own  order,  by  him  indorsed  to  the  plaintiff,  and  accepted 
by  the  defendant.  After  it  became  due,  Seymour  the  drawer  paid  the 
plaintiff  £60  10s.  as  part  of  the  contents ;  the  defendant  paid  the  resi- 
due, with  interest,  into  court,  and  pleaded  the  general  issue. 

This  cause  was  tried  before  Lord  Loughborough,  at  Guildhall,  at 
the  sittings  in  the  present  term,  and  a  verdict  found  for  the  defend- 
ant, with  leave  to  move  the  court  to  enter  a  verdict  for  the  plaintiff. 

This  motion  was  accordingly  made  by  £ond,  Serjt.,  who  contended 
that  the  payment  by  the  drawer  was  not  a  discharge  of  the  acceptor, 
he  having,  by  his  acceptance,  made  himself  liable  to  the  holder  of  the 
bill.  The  contract  between  the  indorser  of  a  bill  and  the  indorsee 
was,  he  argued,  totally  different  from  that  between  the  drawer  and 
acceptor ;  the  former  being  merely  a  contract  of  indemnity,  but  the 
latter  an  undertaking  that  the  acceptor  has  effects  of  the  drawer  in 
his  hands  to  the  amount  of  his  acceptance,  by  which  he  gives  currency 
to  the  bill,  and  makes  himself  liable  for  the  whole.  Parminter  v. 
Symons.  The  payment  of  the  drawer  in  the  present  case  gave  him  a 
lien  on  the  bill  for  the  sum  he  had  paid  :  the  holder  also  had  a  lien  for 
the  whole  amount;  but  as  a  personal  contract  cannot  be  severed  and 
made  the  ground  of  two  actions;  the  holder  must  bring  the  action 
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for  the  whole,  and  be  considered  as  a  trustee  for  that  part  which  the 
drawer  had  paid.     Johnson  v.  Kennion,  Hawkins  v.  Cardy. 

Wilson,  J.,  mentioned  the  case  of  Beck  v.  Robley  as  being  con- 
trary to  Bond's  argument. 

Lord  Loughborough.  When  a  bill  of  exchange  is  drawn,  the 
drawer  orders  the  acceptor  to  pay  so  much  of  his  money  to  a  third 
person ;  but,  if  he  anticipates  the  acceptor  and  pays  the  money  him- 
self, he  thereby  releases  the  acceptor  from  his  undertaking  :  so  that,  if 
the  acceptor  were  to  pay  the  bill  after  notice  given  him  that  the  drawer 
had  already  paid  it,  an  action  would  lie  for  the  drawer  against  the 
acceptor  to  recover  back  the  money  so  paid.  Another  reason  which 
weighs  much  with  me  is  the  great  mischief  which  would  ensue  to  mer- 
chants, among  whom  accommodation  bills  are  circulated  to  a  vast  ex- 
tent, if  after  a  bill  had  been  taken  up  by  the  drawer  the  acceptor 
should  be  liable  to  be  called  upon  for  payment. 

Gould,  J.  The  doctrine  contended  for  would  go  the  length  of 
proving  that  the  holder  of  a  bill,  having  received  the  whole  money 
from  the  drawer,  might  recover  it  again  from  the  acceptor. 

Heath,  J.,  of  the  same  opinion. 

Wilson,  J.  I  had  no  doubt  on  this  question  till  the  case  of  Johnson 
V.  Kennion  was  cited ;  but  that  was  done  away  by  what  has  fallen  from 
my  lord.  Indeed,  that  case  is  inaccurately  reported  ;  and  I  am  much 
disposed  to  think  that  the  Chief  Justice  never  said  what  he  is  there 
stated  to  have  said.  That  also  might  have  been  the  case  of  a  promis- 
sory note  instead  of  a  bill  of  exchange.  But  there  my  brother  Gould 
says  that,  where  the  defendant  had  paid  the  amount  of  the  bill,  there 
was  an  end  of  the  contract :  so  here,  the  drawer  having  paid  part, 
and  the  acceptor  the  residue,  the  contract  was  at  an  end,  the  acceptor 
being  the  agent  of  the  drawer.  There  also  my  brother  Gould  says, 
where  the  drawer  of  a  bill  has  paid  part,  you  may  indorse  it  over 
for  the  residue.  But  that  is  for  the  protection  of  the  indorsee.  Here 
the  plaintiff  knew  how  much  was  due  :  no  such  special  indorsement 
was  necessary.  The  case  then  of  Johnson  v.  Kennion  does  not  influ- 
ence the  present ;  but,  even  if  it  did,  I  shall  think  the  justice  of  this 
cause  much  in  favor  of  the  defendant.  The  plaintiff  has  received  all 
the  money,  and  yet  desires  to  be  a  trustee  for  the  drawer,  and  receive 
again  from  the  acceptor  that  which  the  drawer  has  paid.  Besides, 
though  the  presumption  is  that  the  acceptor  of  a  bill  of  exchange  has 
effects  of  the  drawer  in  his  hands  at  the  time  of  the  acceptance,  yet 
in  fact  the  effects  are  often  sent  after  the  acceptance. 

Hule  refused} 

1  Ex  parte  Tayler,  1  DeG.  &  J.  302,  accord. 

But  see  Purrsford  v.  Peck,  9  M.  &  W.  201,  per  Lord  Abinger,  C.  B.,  contra.  — Ed. 
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CALLOW  V.  LAWRENCE. 

In  the  King's  Bench,  June  23,  1814. 

[Reported  in  3  Maule  §•  Selwi/n,  95.] 

Assumpsit  on  a  bill  of  exchange,  dated  the  28th  of  July,  1812,  drawn 
oy  one  Py well,  for  £65,  payable  to  his  own  order,  seven  days  after  date, 
accepted  by  the  defendant,  and  indorsed  by  Pywell  to  the  plaintiff. 
Plea,  non  assumpsit.  At  the  trial  before  Lord  EUenborough,  C.  J.,  at 
the  London  sittings  after  last  term,  the  plaintiff  established  his  case  by 
the  usual  proof  of  the  several  handswriting.  The  defence  was  this  : 
on  the  29th  of  July,  Pywell  indorsed  the  bill  to  Taylor,  who  dis- 
counted it  for  him,  and  Taylor  indorsed  it  to  Baraett,  who,  about  two 
days  before  it  became  due,  paid  it  short  into  his  bankers.  The  bankers 
presented  it  for  payment  when  it  became  due,  and  upon  its  being 
dishonored  returned  it  to  Barnett.  About  a  week  afterwards,  Pywell 
called  on  Barnett  and  paid  him  the  amount  of  the  bill,  upon  which 
Barnett  drew  his  pen  through  his  own  and  Taylor's  indorsement,  and 
delivered  up  the  bill  to  Pywell.  It  was  proved  that  on  the  20th  of 
February,  1813,  the  bill  was  seen  in  the  hands  of  Pywell.  The  jury 
under  his  Lordship's  direction  found  a  verdict  for  the  plaintiff.  On  a 
former  day  in  this  term,  the  Attorney-General  obtained  a  rule  nisi  for 
a  new  trial,  on  the  ground  that  Pywell  having  taken  up  the  bill  it 
ceased  to  be  negotiable,  and  so  the  defendant  was  discharged  upon  the 
bill ;  and  he  cited  Beck  v.  Robley  :  2dly,  that  the  bill  should  have 
been  restamped  upon  being  reissued  after  having  been  taken  up. 

Scarlett  (with  him  Comyn)  now  showed  cause  ;  and  he  distinguished 
this  case  from  Beck  v.  Robley,  because  there  the  bill  was  drawn  pay- 
able to  the  order  of  a  third  person,  who  indorsed  it,  and  if,  after  it  was 
taken  up  by  the  drawer,  it  had  continued  negotiable  in  his  hands,  that 
third  person  would  have  been  liable,  for  which  Lord  Mansfield  said  there 
was  no  color.  But  here  the  bill  being  payable  to  the  drawer's  own 
order,  and  indorsed  by  him,  it  continued  negotiable  in  his  hands  upon 
his  own  indorsement ;  and,  if  he  passed  it,  there  was  no  reason  why  he 
should  not  be  liable.  And  in  Gomez  Serra  v.  Berkeley  the  point  in 
question  seems  to  have  been  settled ;  for  there  the  payees  of  a  promis- 
sory note,  payable  to  them  or  order,  indorsed  it  to  the  plaintiff,  and 
afterwards  paid  the  note  and  took  it  back,  and  then  passed  it  a  second 
time  to  the  plaintiff ;  and  it  was  held  that  the  plaintiff  might  recover 
against  the  maker  of  the  note,  for  the  maker  of  the  note  was  still 
liable  to  the  payees  when  they  paid  the  plaintiff  this  note  a  second 
time,  and  the  plaintiff  ought  to  stand  in  their  place.    So  here,  Pywell, 
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the  drawer  of  this  bill  payable  to  his  own  order,  stands  in  the  same 
situation  as  did  the  payees  of  the  note  in  that  case,  which  was  payable 
to  their  order,  and  therefore  here  also  the  defendant,  the  acceptor, 
being  still  liable  to  Pywell  when  he  paid  this  bill  to  the  plaintiff,  the 
plaintiff  ought  to  stand  in  Pywell's  place.  And  Pywell  might  have 
sued  the  defendant  on  this  bill,  because  the  defendant's  acceptance 
amounts  to  an  express  promise  to  pay ;  and  so,  if  Pywell  might  sue, 
the  plaintiff  may,  subject  only  to  all  the  equities  as  between  Pywell 
and  the  defendant.  Brown  v.  Davies.  Therefore,  it  appears  that  Beck 
V.  Robley  stands  on  its  own  peculiar  grounds. 

Jarvis,  contra  (with  him  the  Attorney- General),  insisted  that  the 
question  was  not  whether  Pywell  could  have  sued,  but  whether  the 
plaintiff  could,  who  it  appeared  had  taken  the  bill  more  than  six 
months  after  it  wag»due  and  had  been  taken  up.  And  in  Brown  v. 
Davies  he  observed  that  the  bill  had  not  been  taken  up  and  paid,  but 
onjy  noted  for  non-payment.  And  Gomez  Serra  v.  Berkeley  turned  on 
this  point,  that  there  was  no  evidence  that  the  plaintiff  knew  of  any 
transaction  between  the  defendant  and  the  payees  to  discharge  the  de- 
fendant. And  though  Beck  v.  Robley  admits  of  the  distinction  taken, 
yet  it  was  not  decided  upon  that,  but  upon  the  general  principle  that 
if  a  draft  be  given  payable  to  A.,  or  order,  the  purpose  is  that  it  shall 
be  paid  to  A.,  or  order,  and  when  it  comes  back  unpaid  and  is  taken  up 
by  the  drawer  it  ceases  to  be  a  bill.  At  all  events,  this  bill  should  have 
been  restamped  when  it  was  reissued,  for  it  was  then  a  new  bill. 

LoKD  Ellenboeough,  C.  J.  A  bill  of  exchange  is  negotiable  ad 
infinitum  until  it  has  been  paid  by  or  discharged  on  behalf  of  the  ac- 
ceptor. If  the  drawer  has  paid  the  bill,  it  seems  that  he  may  sue 
the  acceptor  upon  the  bill,  and  if,  instead  of  suing  the  acceptor,  he  put 
it  into  circulation  upon  his  own  indorsement  only,  it  does  not  prejudice 
any  of  the  other  parties  who  have  indorsed  the  bill,  that  the  holder 
should  be  at  liberty  to  sue  the  acceptor.  The  case  would  be  different 
if  the  circulation  of  the  bill  would  have  the  effect  of  prejudicing  any 
of  the  indorsers.  In  Beck  v.  Robley,  if  the  bill  had  been  negotiable, 
it  would  have  had  the  effect  of  rendering  Hodgson  liable  upon  his 
indorsement,  which  in  point  of  law  was  discharged  by  Brown's  taking 
up  the  bill.  That  I  think  is  the  distinction,  and  disposes  of  that  case. 
Here  Pywell  the  drawer  became  the  purchaser  of  the  bill  when  he 
paid  and  took  it  up  out  of  Barnett's  hands  :  the  bill  was  not  paid  by 
him  animo  solvendi  in  order  to  extinguish  it,  but  only  to  redeem  him- 
self from  the  situation  in  which  he  stood  upon  the  bill ;  and,  the  bill 
being  indorsed  by  him,  it  is  not  necessary  to  its  being  negotiable  that 
any  other  party  shotild  be  prejudiced.  I  own,  I  much  doubted  when 
the  rule  was  moved  whether  I  had  not  been  mistaken  at  the  trial ; 
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but  I  think,  now  that  my  attention  has  been  called  to  the  distinction  in 
Beck  V.  Robley,  that  what  I  held  was  right 

Le  Blanc,  J.  Beck  v.  Robley  was  decided  upon  the  consequence 
that  would  follow  from  holding  the  bill  to  be  negotiable ;  namely, 
that  Hodgson  the  indorser,  whom  there  was  no  color  to  charge,  must 
have  been  liable ;  and,  striking  out  Hodgson's  indorsement,  the  bill 
could  not  possibly  be  negotiable.  As  to  the  objection  on  the  stamp, 
the  answer  is  that  this  bill  had  not  discharged  its  functions. 

Batlet,  J.  I  am  of  the  same  opinion.  The  bill  was  never  dis- 
charged as  between  Pywell  and  the  defendant,  nor  as  between  the 
plaintii^  and  defendant.  The  payment  by  Pywell  to  Barnett  did  not 
in  legal  effect  strike  out  Pywell's  indorsement,  so  as  to  render  the  bill 
no  longer  negotiable ;  as  in  Beck  v.  Robley  the  payment  by  Brown 
struck  out  the  indorsement  of  Hodgson.  When  the  bill  came  back  to 
Pywell,  he  was  remitted  to  his  original  rights. 

Dampibe,  J.  When  the  rule  was  moved,  I  was  struck  with  the  case 
of  Beck  V.  Robley,  and  did  not  perceive  the  distinction ;  but  the  im- 
pression it  made  on  me  has  been  removed  by  the  distinction  pointed 
out  by  Mr.  Scarlett ;  and  it  seems  to  me  to  make  the  whole  difference. 
That  case  was  decided  upon  the  ground  that  Hodgson  would  be  liable 
if  the  bill  continued  negotiable,  but  there  is  no  such  objection  here. 
As  to  the  other  objection,  it  was  not  a  new  bill,  and  therefore  a 
fresh  stamp  was  unnecessary.  Mule  discharged} 


FREAKLEY  v.  EDWARD  FOX. 
In  the  King's  Bench,  Febbuaet  11,  1829. 

[Reported  in  9  Bamewall  %■  Alderson,  130.] 

Assumpsit.  The  first  count  of  the  declaration  stated  that  the  de- 
fendant, on,  &c.,  made  his  promissory  note,  and  thereby  promised  to 
pay  on  demand  to  one  R.  Reeves,  in  his  lifetime,  since  deceased,  or 
order,  £300  and  interest,  and  delivered  the  note  to  Reeves.    That 

1  Hubbard  u.  Jackson,  4  Bing.  390 ;  Kirkesey  v.  Bates,  1  Ala.  803 ;  French  c.. 
Jarvis,  29  Conn.  347 ;  Reichert  v.  Koerner,  54  III.  306  (semhle) ;  Wilkinson  v.  Daniels, 
1  Greene,  179;  Mead  u.  Small,  2  Greenl.  207;  Eaton  v.  MiKown,  34  Me.  610; 
Emerson  v.  Cutts,  12  Mass.  78 ;  Guild  v.  Eager,  17  Mass.  615  (overruling  Blake  v. 
Sewell,  8  Mass.  556,  and  Boylston  o.  jGreene,  8  Mass.  465) ;  Cochran  v.  Wheeler, 
7  N.  H.  202 ;  Hopkins  v.  Farwell,  32  N.  H.  425  {semble) ;  Havens  v.  Huntington,  1 
Cow.  387 ;  Williams  v.  Matthews,  3  Cow.  260 ;  St.  John  v.  Roberts,  31  N.  Y.  441 
Norton  v.  Downer,  82  Vt.  26,  accord. 

See  Ellsworth  v.  Brewer,  11  Pick.  316  ;  Penney  v.  Gregory,  102  Mass.  186. 


812  TBEAKLET   V.    FOX.  [CHAP.  V. 

Reeves  made  his  will,  and  appointed  E.  C,  C.  C,  E.  A.,  and  Edward 
Fox  executors  thereof ;  and  Reeves  afterwards  died ;  and   thereupon 
the  said  E.  C,  C.  C,  E.  A.,  and  Edward  Fox  duly  proved  the  will, 
and  took  upon  themselves  the  burden  of  the  execution  thereof ;  and 
afterwards,  and  before  the  indorsement  hereinafter  next  mentioned,  to 
wit,  on,  &c.,  C.  C,  one  of  the  said  executors,  died,  and  the  said  E.  C, 
E.  A.,  and  Edward  Fox,  so  being  surviving  executors  of  the  last  will 
and  testament  of  Reeves,  afterwards,  to  wit,  on,  &c.,  as  such  surviving 
executors,  indorsed  the  note  to  the  plaintiff,  whereby,  and  by  force  of 
the  statute,  &c.,  defendant  became  liable  to  pay  the  money  in  the  note 
specified  to  the  plaintiff.     The  second  count  varied  only  by  stating 
the  indorsement  to  have  been  made  by  E.  A.,  being  one  of  the  execu- 
tors of  Reeves.     The  defendant  pleaded,  thirdly,  that  R.  Reeves,  the 
testator,  on,  &c.,  duly  made  his  last  will,  and  thereof  constituted  and 
appointed  the  defendant,  together  with  E.  C,  C.  C,  E.  A.,  joint  execu- 
tors, and  died  without  altering  or  revoking  his  said  will ;  and  that 
afterwards,  and  after  the  death  of  Reeves,  and  before  the  said  supposed 
indorsement  of  the  said  promissory  notes,  defendant  duly  proved  the 
will  of  Reeves,  and  took  upon  himself,  together  with  E.  C,  C.  C,  and 
E.  A.,  the  burden  of  the  execution  thereof.     Replication,  that  Reeves, 
by  his  said  last  will,  after  giving  and  bequeathing  divers  legacies  to 
divers  persons,  gave  all  the  residue  of  his  personal  estate  to  the  said 
E.  C.  and  C.  C,  their  executors,  administrators,  and  assigns,  in  equal 
shares,  and  that  Reeves  did  not  by  his  said  will  forgive  the  said  de- 
fendant the  said  debts  due  to  him  upon  and  by  virtue  of  the  said  prom- 
issory notes,  and  did  not,  in  or  by  his  said  will,  or  by  making  the 
defendant  one  of  the  executors  thereof,  release  or  intend  to  release  to 
him,  the  said  defendant,  the  said  debts,  or  either  of  them ;  and  that 
the  said  several  sums  of  money  in  the  said  notes  mentioned,  being  and 
remaining  respectively  due,  owing,  and  unpaid,  the  said  defendant, 
after  the  death  of  the  said  Reeves,  and  before  the  said  indorsements  of 
the  said  notes,  or  either  of  them,  to  the  plaintiff  as  aforesaid,  to  wit, 
on,  &c.,  recognized  and  confirmed  the  said  notes  as  valid  and  subsist- 
ing, and  paid  to  the  said  co-executors  certain  sums  of  money  as  and 
for,  and  then  and  there,  being  interest  on  the  said  sums  of  money  in 
the  said  notes  specified,  to  wit,  &c.     And  that,  after  the  said  payments 
of  interest,  the  said  E.  C,  E.  A.,  and  defendant,  indorsed  the  said  note 
in  the  first  count  mentioned,  and  E.  A.  indorsed  the  note  in  the  second 
count  mentioned  to  the  plaintiff,  as  in  the  first  and  second  counts  re- 
spectively is  alleged. 

Demurrer  and  joinder. 

Campbell,  in  support  of  the  demurrer.     The  plea  is  a  good  answer 
to  both  the  counts  on  the  promissory  note ;  and  the  replication  does 
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not  give  any  sufficient  answer  to  it.  In  the  deoiaration,  the  defendant 
is  charged  as  maker  of  the  note.  It  is  not  stated  that  the  defendant 
indorsed  the  note.  If  it  had  been  averred  that  the  defendant,  Edward 
Fox,  indorsed  the  note,  he  could  not  have  pleaded  in  abatement  the 
non-joinder  of  his  co-executors.  It  is  clear,  therefore,  that  the  charge 
is  not  against  him  as  executor.  The  allegation  that  the  defendant  in- 
dorsed the  note  is  for  the  first  time  introduced  in  the  replication.  If 
that  is  meant  to  charge  him  as  executor,  it  is  a  departure  from  the 
declaration.  But,  assuming  that  it  may  be  held  that  the  first  count 
charges  the  defendant  as  an  executor  indorsing  the  note,  the  action  is 
not  maintainable  ;  for  the  holder,  by  appointing  the  maker  his  execu- 
tor, extinguished  the  debt ;  and  there  was  no  interest  in  the  note  which 
the  executors  could  assign.  Wankford  v.  Wankford,^  Cheetham  v. 
Ward,^  Sir  John  Nedham's  Case,' where  a  distinction  is  taken  between 
the  appointment  of  a  debtor  to  be  executor  or  administrator.  The 
former,  being  the  act  of  the  creditor,  extinguishes  the  debt :  the  lat- 
ter, being  the  act  of  the  ordinary,  does  not.  Then,  as  to  the  indorse- 
ment by  one  executor  as  alleged  in  the  second  count,  it  is  true  that  in 
Rawlinson  y.  Stone  it  was  resolved,  after  much  debate,  that  an  admin- 
istratrix might  indorse  a  promissory  note ;  but  there  is  no  authority 
for  saying  that  an  indorsement  by  one  of  several  executors  can  make 
them  all  personally  liable. 

i?'.  Pollock,  contra.  The  plaintiff  is  entitled  to  proceed  against  this 
defendant  either  as  maker  or  indorser  of  the  promissory  note.  It  is 
argued  on  the  other  side  that  the  appointment  of  a  debtor  as  executor 
to  the  creditor  is  a  release  of  the  debt ;  but  that  doctrine  does  not  ap- 
ply to  negotiable  instruments.  That  the  debt  is  not  absolutely  released 
is  clear ;  for  in  equity  the  executor  is  held  to  be  a  trustee  of  the  amount 
for  the  payment  of  debts  or  legacies.  Berry  v.  Usher .^  But  the  rem- 
edy by  action  is  gone  ;  and  on  that  account  the  idea  of  the  debt  being 
released  has  prevailed.  Com.  Dig.  Release  A  2;  Co.  Lit.  264  b.  And 
it  will  be  found  that  "Wankford  v.  Wankford,  and  all  the  cases  upon 
the  subject,  relate  to  debts  not  transferable.  Now,  although  in  general 
the  action  is  gone,  for  the  technical  reason  that  an  executor  cannot  sue 
himself,  that  does  not  apply  where  by  indorsement  the  right  of  action 
may  be  vested  in  a  third  person.  As  to  an  indorsement  by  one  of 
several  executors,  that  must  be  sufficient  in  order  to  transfer  the  prop- 
erty in  the  note,  as  well  as  to  release  a  debt  or  convey  a  term  of  years ; 
and  this  objection  is  only  applicable  to  the  second  count. 

Cur.  adv.  vult. 

Tho  judgment  of  the  court  was  now  delivered  by 

1  1  Salk.  299.  2  1  B.  &  P.  630.  '  8  Co.  134.  «  11  Ves.  87. 
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Lord  Tknteeden,  C.  J.,  who,  after  stating  the  pleadings,  proceeded 
as  follows  :  On  behalf  of  the  defendant,  it  was  contended  that,  by  the 
appointment  of  the  maker  to  the  office  of  executor  of  the  creditor,  the 
note  was  discharged  ;  so  that  an  indorsement,  even  by  the  debtor  him- 
self, could  not  set  it  up  and  make  it  a  binding  instrument ;  and  we  are 
of  that  opinion.  The  expression  used  in  the  oases  of  Wankford  r. Wank- 
ford  and  Cheethani  ij.Ward  is  that  the  debt  is  discharged.  It  is  consid- 
ered to  have  been  paid  by  the  executor  to  himself,  and  becomes  assets 
in  his  hands.  Upon  this  supposition,  the  rule  in  equity  depends  which 
makes  the  executor  accountable  for  the  amount  of  his  debt  as  assets. 
Upon  the  ground  that  the  debt  is  gone,  our  judgment  in  this  case 
must  be  for  the  defendant.  Judgment  for  the  defendant} 


BARTRUM,  Public  Registeeed  Oiticee  oe  the  National  Peo- 
TrwciAL  Bank  op  England,  v.  CADDY. 

In  the  Queen's  Bench,  November  29,  1838. 

YReported  in  8  Law  Journal  Reports,  Queen's  Bench,  31.2] 

Assumpsit  by  the  public  registered  officer  of  the  National  Provin- 
cial Bank  of  England  on  a  joint  and  several  promissory  note,  dated 
the  26th  of  June,  1833,  for  £200,  payable  on  demand,  made  by  John 
Hatherley  &  John  Hamlyn,  payable  to  the  defendant,  or  order,  and  in- 
dorsed by  the  defendant  to  the  co-partnership.  Averment  of  non- 
payment on  demand. 

Sixth  plea : »  that  at  the  time  of  the  making  of  the  note  Hather- 
ley &  Hamlyn  were  jointly  indebted  to  one  R.  Bartlett,  in  the  sum  of 
£200,  who  then  requested  the  said  J.  H.  &  J.  H.  to  furnish  him  with 
gome  security  for  the  said  debt,  and  thereupon  the  said  J.  H.  &  J.  H. 
requested  the  defendant  to  indorse  a  promissory  note,  to  be  drawn  by 
them  for  their  accommodation,  in  order  that  they  might  deposit  the 
same  with  the  said  R.  B.  by  way  of  security,  for  the  debt  so  due  and 
owing  by  them  to  him,  and  the  defendant  consented  to  do  so ;  that 
the  note  was  made,  and  the  defendant  indorsed  it  in  blank,  and  de- 
livered it  to  the  said  J.  H.  &  J.  H.  for  that  purpose,  and  to  and  for  no 

'  Conf.  Lowe  v.  Peskett,  16  C.  B.  500. 

A  legacy  to  the  paj'ee  of  a  negotiable  instrument  is  not  an  extinguishment  of  the 
instrument.    Carr  v.  Eastabrooke,  3  Ves.  Jr.  561.  —  Ed. 
2  9  A.  &E.  275,  B.C.  — Ed. 
'  Only  80  much  of  the  caae  is  given  as  relates  to  this  plea.  —  Ed. 
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Other  intent  or  purpose  whatever,  which  note  was  delivered  hy  them 
to  the  said  R.  B.  by  way  of  security  for  the  debt  so  due  to  him,  who 
received  it  as  a  security  as  aforesaid  ;  that  the  said  J.  H.  &  J.  H.  paid 
to  the  said  R.  B.,  on  the  1st  of  July,  1833,  the  said  debt  so  due  to  him 
from  them,  and  the  said  R.  B.  then  redelivered  the  said  promissory 
note  to  the  said  J.  H.  &  J.  H. ;  that  John  Hamlyn  afterwards,  and 
moi-e  than  two  years  from  the  date,  delivered  the  said  note  to  the  said 
co-partnership,  to  secure  to  him  a  debt  then  due  from  the  said  J. 
Hamlyn,  without  any  authority  from  the  defendant  in  that  behalf,  and 
the  said  co-partnership  have  not  been  the  holders  of  the  said  note, 
except  by  the  delivery  of  Hamlyn.     Verification. 

To  this  plea  there  was  a  demurrer  and  joinder  in  demurrer. 

Crowder,  in  support  of  the  demurrer,  argued  that  as  the  plea  only 
showed  that  the  delivery  of  the  note  to  the  plaintiff  was  a  fraudulent 
act  by  Hamlyn,  but  did  not  allege  that  the  bank  was  a  party  to  that 
fraud,  it  was  no  answer  to  the  action.  He  cited  Peacock  v.  Rhodes, 
Collins  V.  Martin,  Hodges  v.  Steward,  £Ix  parte  Pease,^  Solomons  v. 
The  Bank  of  England,^  as  showing  that  an  innocent  holder  for  value 
is  entitled  to  recover,  notwithstanding  any  fraud  or  felony  by  former 
parties.  Adams  v.  Bingley^and  Foster  v.  Pearson'  show  that  an 
antecedent  debt  will  be  a  good  consideration  for  the  indorsement,  and 
constitute  the  indorsee  a  holder  for  value. 

JEJrle,  contra.  The  defence  really  rests  upon  the  fact  that  this  note 
had  been  satisfied  and  discharged  when  it  was  indorsed  over  to  the 
plaintiff,  and  therefore  could  not  be  reissued.  The  plea  shows  that 
it  was  given  by  the  defendant  to  secure  the  debt  of  Hatherley  & 
Hamlyn  ;  that  that  debt  was  afterwards  discharged,  and  the  note  was 
delivered  up  by  the  holder  to  them.  It  was  no  longer  capable  of 
being  negotiated.  Freakley  v.  Fox,  Brown  v.  Davies,  Beck  v.  Robley, 
Thorogood  v.  Clarke.^  In  Gomez  Serra  v.  Berkley,  Callow  v.  Lawrence, 
and  Burbridge  v.  Manners,  the  bills  and  note  had  not  been  discharged 
by  the  person  originally  liable.  Then  the  55  Geo.  III.  c.  184,  §  19, 
enacts,  "  That  all  promissory  notes,  &c.,  not  thereby  allowed  to  be  re- 
issued, shall,  upon  any  payment  thereof,  be  deemed  and  taken  to  be 
thereupon  wholly  discharged,  vacated,  and  satisfied,  and  shall  be  no 
longer  negotiable  or  available  in  any  way  whatsoever,  but  shall  be  forth- 
with cancelled  by  the  person  paying  the  same."  Secondly,  this  note 
must  be  taken  to  have  been  overdue ;  and  the  holder  took  it  subject 
to  all  the  equities  to  which  it  was  liable  in  the  hands  of  the  indorser. 
Banks  v.  Colwell."  It  is  true,  it  is  a  note  payable  on  demand,  and  no 
case  determines  when  such  a  note  is  overdue.    In  Barough  v.  White,'' 

1  1  Rose,  232.  ^  13  East^  135,  n.  »  1  M.  &  W.  192. 

«  1  Cr.  M.  &  B.  849.     »  2  Stark.  221.     6  Bayley,  BiUs,  454.      '  4  B.  &  C.  825. 
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the  court  seemed  to  intimate  that  there  must  be  some  evidence  of  a 
presentment.  That  m.iy  be  inferred  in  the  jsresent  case.  Thirdly,  tlie 
indorsement  is  without  consideration,  because  the  note  was  not  the 
security  for  any  money  advanced  ;  but  it  was  given  to  secure  a  past 
debt,  and  the  plaintiff  is  not  a  holder  for  value  within  the  meaning  of 
the  rule.  De  la  Chaumette  v.  The  Bank  of  England,'  Welstead  v. 
Levy.^  In  Pearson  v.  Foster,  there  were  as  well  present  as  past 
advances ;  and  in  Adams  v.  Bingley  the  action  was  brought  against 
the  representative  of  the  maker  of  the  note  :  here  it  is  against  the 
indorser  only. 

Crowder,  in  reply.  The  plea  does  not  disclose  facts  which  show 
that  the  note  has  been  paid :  if  it  had  been,  why  did  not  the  defend- 
ant plead  that  the  note  had  been  paid?  It  is  not  alleged  that  the  note 
has  been  reissued.  It  was  given  as  a  security  for  a  debt;  and  there- 
fore, though  payments  may  have  been  made,  they  may  not  have  applied 
to  this  note.  In  the  case  of  notes  deposited  with  a  banker,  it  would 
be  so.  Where  a  bill  is  overdue,  or  is  payable  at  a  particular  time, 
it  cannot  be  reissued  ;  but  here  it  is  payable  on  demand.  Roberts  v. 
Eden '  is  an  authority  to  show  that  such  a  note  might  continue  in 
circulation. 

LoED  Dbnman,  C.  J.  (after  stating  the  pleas),  said.  It  appears  per- 
fectly plain  that  the  sum,  to  secure  which  this  note  was  given,  has 
been  paid,  and  the  note  itself  redelivered.  That  is  the  proper  mode 
of  averring  a  satisfaction.  Then,  if  the  note  has  been  actually  paid, 
the  statute  applies.  In  Freakley  v.  Fox,  though  it  is  not  a  direct  au- 
thority, it  was  assumed  that,  if  the  note  were  discharged,  it  could  not 
be  reissued.     The  plaintiff,  therefore,  cannot  recover. 

Patteson,  J.  The  argument  which  is  offered  to  show  that  this  is 
not  the  statement  of  a  payment  of  the  note  is  not  applicable  on  these 
pleadings.  If  it  had  been  given  as  a  security  for  a  floating  balance  on 
a  running  account,  that  might  have  been  replied.  But  it  appears  that 
the  note  was  made  to  secure  a  specific  debt,  which  Hatherley  &  Ham- 
lyn  owed,  and  on  which  note  they  were  primarily  liable.  Then  it  is 
averred  that  they  paid  that  debt,  and  that  the  note  was  redelivered  to 
them.  It  is  then  immaterial  whether  Hamlyn  passed  it  away,  because 
money  was  due  to  him.  The  note  had  come  into  the  hands  of  persons 
who  could  not  by  law  reissue  it.  We  must  understand  from  the  plea 
that  the  note  was  reissued,  which,  according  to  the  statute,  cannot  be 
done.  In  Freakley  v.  Fox,  it  seems  to  have  been  assumed  that  the  law 
was  so.  There  Lord  Tenterden  says,  "  On  behalf  of  the  defendant,  it 
was  contended  that  by  the  appointment  of  the  maker  to  the  office  of 
executor  to  the  creditor  the  note  was  discharged."      What  is  the 

»  9  B,  &  C.  208.  2  1  M.  &  Rob.  138.  ^  l  B.  &  P.  398. 


CHAP.  V.J  BARTRUM  V.   CADDY.  817 

meaning  of  that  passage  ?  Why,  that  it  was  impossible  to  make  the 
instrument  binding.  It  is  true  that  the  plaintiff  was  claiming  through 
the  executor ;  and,  if  he  could  not  indorse  it  in  that  character,  it  was 
not  material  whether  he  would  be  liable  on  any  other  grounds.  Still, 
if  the  doctrine  now  urged  be  correct,  the  payee  might  have  reissued 
the  note,  and  then  the  party  would  have  been  liable ;  whereas,  the 
court  say  that  the  debt  is  discharged.  They  must  therefore  have 
considered  that  it  could  not  be  reissued.  The  other  cases  of  Beck  v. 
Robley  and  Thorogood  v.  Clarke  are  more  directly  in  point.  Roberts 
V.  Eden  is  not  applicable.  The  note  there  never  came  back  to  the 
hands  of  Eden.  The  accounts  were  settled,  it  is  true ;  but  at  that 
time  the  note  was  outstanding  in  the  hands  of  the  indorsee,  and, 
though  it  might  perhaps  have  been  contended  that  the  payment  by 
the  indorsee  was  a  payment  for  the  use  of  the  maker,  it  was  not,  in 
point  of  fact,  so  contended.  Here  the  note  came  into  the  hands  of 
the  persons  ultimately  liable  upon  it. 

"Williams,  J.  The  whole  argument  is  that  there  is  no  express 
allegation  that  the  note  was  paid.  This  is  on  general  demurrer ;  and, 
if  there  be  a  substantial  allegation  of  payment  and  satisfaction  of  the 
note,  it  will  do.  The  plea  states  that  the  note  was  given  to  secure  a 
particular  debt  of  £200,  and  afterwards  that  that  sum  was  paid,  and 
the  note  delivered  up  to  the  makers.  I  think  that  that  is  a  substantial 
averment  that  the  note  was  satisfied.  If  so,  the  statute  puts  an  end  to 
all  argument. 

CoLEKiDGE,  J.  Does  the  plea  show  that  the  note  has  been  paid? 
Such  payment  is  a  matter  of  fact  which  might  have  been  traversed, 
and  it  seems  to  me  that  there  is  a  distinct  allegation  of  its  having  been 
paid.  There  was  an  antecedent  debt,  and  a  security  given  for  it  in 
the  note  indorsed  for  that  specific  debt.  The  facts  subsequently  stated 
would  warrant  any  jury  in  saying  that  the  note  had  been  paid.  The 
case  ingeniously  put,  of  a  note  given  by  way  of  security  for  a  floating 
balance,  is  answered  by  saying  that  it  is  not  this  case,  and  that,  in 
each  case,  there  is  a  question  of  fact  for  a  jury.  Under  such  circum- 
stances, a  jury  might  say  that  the  note  was  not  paid.  It  was  urged 
that  the  bank  had  no  notice  of  the  payment :  to  that  I  answer  that 
the  statute  does  not  require  any.  Judgment  for  the  defendant} 

1  Thorogood  v.  Clarke,  2  Stark.  251,  accord. 
Conf.  Thomas  v.  Fenton,  6  Dow.  &  L.  28.  —  Ed. 
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LAZARUS  V.  COWIE. 

In  the  Queen's  Bench,  June  20,  1842. 

[Reported  in  3  Queen's  Bench  Repoi-ts,  459.] 

Assumpsit  on  a  bill  of  exchange  drawn  by  George  Arnold  upon, 
and  accepted  by,  defendant,  and  indorsed  by  Arnold  to  plaintiff. 

Fifth  plea  :  that  defendant  for  the  accommodation  and  at  the  request 
of  Arnold  accepted  the  bill,  and  that  there  never  was  any  considera- 
tion or  value  whatever  for  defendant's  accepting  the  same,  or  paying 
the  amount  thereof  or  any  part  of  such  amount ;  that  the  bill  was  and 
is  an  instrument  or  bill  liable  to  the  charges  and  duty  imposed  by  the 
statute  in  such  case  rnade  and  provided  ;  ^  that  the  bill,  after  defend- 
ant had  accepted  the  same,  and  before  the  same  was  indorsed  to 
plaintiff,  to  wit,  on,  &o.,  was  by  Arnold  indorsed  and  negotiated  for 
his  own  use  and  benefit ;  that  Arnold,  when  the  bill  became  due  and 
payable,  and  before  the  same  was  indorsed  to  plaintiff,  to  wit,  on,  &c., 
fully  paid  and  satisfied  the  bill,  and  that  the  bill  was  thereupon  then 
given  up  and  delivered  to  Arnold  fully  paid,  satisfied,  and  discharged  ; 
and  that  the  bill,  after  the  same  had  been  so  paid,  &c.,  and  given  up  and 
redeli\ered  as  aforesaid,  and  also  after  the  same  was  due  and  payable, 
to  wit,  on,  &c.,  was,  without  ever  having  been  in  any  manner  re- 
stamped,  and  without  the  payment,  for  or  in  respect  of  the  reissuing 
of  the  bill,  of  any  money  or  duty  whatsoever,  indorsed  by  Arnold  to 
plaintiff,  and  was  thereupon  delivered  by  Arnold  to  plaintiff,  contrary 
to  the  form  of  the  statute,  &c. :  ^  of  all  which  said  several  premises 
the  plaintiff,  before  and  at  the  time  when  the  bill  was  indorsed  to 
him,  had  notice.     Verification. 

Special  demurrer,  stating,  among  many  other  causes,  that  the 
plea  is  double  and  multifarious,  &c.° 

Joinder  in  demurrer. 

The  case  was  now  ai'gued.^ 

/.  W.  /Smith,  in  support  of  the  demurrer. 

Flood,  contra.  The  plea  is  not  bad  for  duplicity.  The  facts 
alleged  constitute,  and  are  intended  to  constitute,  only  one  defence. 
It  is  said  that  the  plea  raises  three  answers  ;  but  it  is  the  defect  of 
stamp  only  which  makes  the  other  facts  amount  to  an  answer.  Pay- 
ment by  the  drawer  at  maturity  is  no  defence  for  the  acceptor  against 
a  bona  fide  holder  for  value  ;  negotiation  of  an  overdue  bill  is  merely 

1  55  G.  4,  c.  184.  2  §  19. 

'  Only  so  much  of  the  case  is  given  as  relates  to  this  ground  of  demurrer.  —  Ed. 

*  Before  Lord  Denman,  C.  J.,  Patteson,  Williams,  and  Wightman,  JJ. 
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SO  far  a  ground  of  suspicion  that  the  holder  is  called  upon  to  show 
that  he  did  give  value  for  it;  a  drawer  for  value  may,  until  payment 
by  the  acceptor,  reissue  the  bill  so  as  to  give  a  right  of  action  both 
against  himself  and  against  the  acceptor ;  and  even  on  an  accommo- 
dation bill  the  necessity  for  a  new  stamp  supplies  the  only  answer; 
for  the  acceptor  gives  the  drawer  authority  to  do  any  thing  which  is 
necessary  for  raising  money  on  the  bill,  inter  alia  to  reissue  it ;  but, 
as  the  drawer  is  himself  the  party  ultimately  liable,  payment  by  him 
puts  an  end  to  the  bill,  and  a  fresh  stamp  becomes  necessary,  as  much 
as  it  would  after  payment  by  the  acceptor.  For  the  same  reasons, 
the  circumstance  that  the  indorsee  had  notice  of  the  premises  would 
not  of  Itself  be  a  sufficient  answer. 

J.  W.  Smith,  in  reply.  There  are  three  distinct  defences.  1.  Pay- 
ment by  the  party  ultimately  liable,  after  which  he  reissued  the  bill 
to  plaintiff,  an  indorsee,  with  notice  :  this  alone  would  be  a  sufficient 
answer  ;  and,  as  the  reissuing  appears  to  have  been  after  the  bill  was 
due,  the  allegation  of  notice  was  unnecessary.  2.  Indorsement  to  the 
plaintiff  after  the  bill  was  due,  with  notice  of  its  being  an  accommo- 
dation bill,  is  another  complete  defence.  3.  The  Stamp  Act.  Even  if 
they  do  not  constitute  good  independent  defences,  they  fall  within  the 
observation  of  Parke,  B.,  in  Regil  v.  Green  :  ^  "  This  is  not  precisely 
duplicity,  but  the  plaintiff  has  no  right  to  include  several  matters  in 
his  replication,  so  as  to  embarrass  the  trial."  Cur.  adv.  vult. 

LoED  Denman,  C  J.,  in  this  vacation  (June  25th)  delivered  the 
judgment  of  the  court. 

In  the  case  of  Charles  v.  Marsden,  it  was  held  to  be  no  defence  that 
a  bill  was  an  accommodation  bill,  and  indorsed  to  the  plaintiff  after  it 
became  due,  unless  it  had  been  shown  also  that  it  was  agreed  not  to 
be  indorsed  after  due.  According  to  that  case,  the  indorsee,  after  it 
is  due,  stands  in  the  shoes  of  the  indorser  in  other  cases,  but  not  in 
that  of  accommodation  bills.  Again,  if  a  bill  is  paid  by  the  drawer 
before  due,  yet  he  may  reissue  it  before  due,  Burbidge  v.  Manners ; 
or,  if  he  pay  it  when  due,  he  may  also  reissue  it.  Callow  v.  Lawrence. 
This  plea  therefore  contains  no  defence  without  the  averment  of  want 
of  stamp  :  all  the  other  averments  do  not  make  a  defence ;  ^  neither 
should  it  appear  that  they  were  intended  so  to  do,  but  are  introduc- 

1  1  M.  &  W.  328. 

2  But  see  Reynolds  v.  Blackburn,  7  A.  &  E.  161 ;  Sard  v.  Rhodes,  1  M.  &  W.  153; 
Purssford  v.  Peek,  9  M.  &  W.  196;  Lane  v.  Ridley,  10  Q  B.  479;  Parr  .;.  Jewell, 
18  C.  B.  909;  16  C.  B.  684,  s.  c.  (semble) ;  Pyper  v.  McKay,  16  Up.  Can.  C.  P.  67: 
Roche  V.  Kempt,  33  Up.  Can.  Q.  B.  387 ;  Love  v.  Brown,  38  Pa.  307,  where  It  waa 
held  that  payment  by  the  drawer  at  maturity  was  a  bar  to  an  action  against  the 
accommodation  acceptor.  —  Ed. 
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toiy  only,  and  necessary  under  the  circumstances  to  raise  the  defence 
of  want  of  stamp.  The  averment  of  notice  to  the  plaintiff  at  the  end 
is  indeed  unnecessary;  but  it  is  equally  so  if  the  other  part  of  the 
plea  be  supposed  to  be  a  defence.  The  plea  therefore  is  not  multi- 
farious, but  is  one  defence,  viz.  want  of  a  stamp  ;  and  if,  under  the  other 
circumstances  stated  in  the  plea,  the  bill  required  a  fresh  stamp,  the 
plea  is  good.  Now  it  cannot  be  denied  that,  if  a  bill  be  paid  when  due 
by  the  person  ultimately  liable  upon  it,  it  has  done  its  work,  and  is  no 
longer  a  negotiable  instrument.  No  person  could  sue  on  it :  no  person 
remains  liable  on  it.  If  put  into  circulation  again,  it  becomes  a  new 
bill  payable  at  sight,  and  must  have  a  fresh  stamp.  Stat.  55  Geo.  III. 
c.  184,  §  19  ;  Holroyd  v.  Whitehead.^  If  a  bill  therefore  be  paid  when 
due  by  the  acceptor,  it  clearly  cannot  be  reissued  without  a  fresh  stamp  : 
if  so  paid  by  the  drawer,  being  also  payee,  it  might,  in  ordinary  cases, 
be  reissued  without  a  fresh  stamp.  Callow  v.  Lawrence.  But  the 
drawer  of  an  accommodation  bill  is  in  the  same  situation  as  the  acceptor 
of  a  bill  for  value  :  he  is  the  person  ultimately  liable  ;  and  his  payment 
discharges  the  bill  altogether. 

We  think,  upon  the  whole,  that  our  judgment  must  be  for  the  de- 
fendant. Judgment  for  defendant. 


HARMER  AND  Others  v.  STEELE. 
Isr  THE  Exchequer  Chamber,  May  29,  1849. 

[^Reported  in  4  Exchequer  Heports,  1.] 

Assumpsit  by  the  defendant  in  error  (the  plaintiff  below)  against 
the  plaintiffs  in  error  (the  defendants  below)  on  a  bill  of  exchange, 
dated  the  3d  of  December,  1839,  drawn  by  William  Wood  upon  and 
accepted  by  the  defendants  below,  for  payment  to  the  order  of  the 
said  W.  Wood,  six  months  after  date,  of  the  sura  of  £400,  value 
received,  in  final  settlement  of  accounts  to  that  date,  and  indorsed  by 
W.  Wood  to  the  plaintiff  below. 

The  defendant  below,  Harmer,  let  judgment  go  by  default:  the 
other  defendants,  Benham  and  Laxton,  pleaded  {inter  alia)  as  fol- 
lows :  — 

Tenth  plea ;  that,  after  the  making  and  accepting  of  the  said  bill, 
and  before  the  same  became  due,  to  wit,  on  the  day  and  year  in  the 
declaration  mentioned  as  the  day  and  year  when  the  said  bill  was 
accepted,  the  same  was  delivered,  so  accepted  by  the  defendants,  to 

1  1  Marsh.  128. 
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the  said  "W.  "Wood ;  and '  the  defendants  say  that,  after  the  said  bill 
was  so  accepted  and  so  delivered  as  aforesaid,  and  while  the  said 
"W.  Wood  was  the  holder  and  paj'ee  thereof,  to  wit,  on  the  day  and 
year  last  aforesaid,  the  said  W.  Wood  indorsed  the  said  bill  to  the 
said  defendant,  James  Harmer,  and  then  delivered  the  said  bill  so 
indorsed  to  the  said  J.  Harmer,  with  the  intention  of  divesting  him- 
self, the  said  W.  Wood,  and  whereby  the  said  W.  Wood  did  divest 
himself,  the  said  W.  Wood,-  of  all  right,  title,  and  interest  of,  in,  and 
to  the  said  bill,  and  of  the  right  of  suing  thereon  when  the  same  should 
become  due,  and  of  indorsing  the  same  again.  And  the  defendants 
further  say  that,  when  the  said  bill  was  so  indorsed  to  the  said  J.  Har- 
mer, it  was  indorsed  for  a  good  and  valuable  consideration,  then  there- 
for paid  by  the  said  J.  Harmer  to  the  said  W.  Wood  in  that  behalf, 
to  wit,  the  sum  of  £380.  And  the  defendants  say  that  the  said  J.  Har- 
mer continued  to  be  and  was  the  holder  and  possessor  of,  and  the  per- 
son entitled  to  the  said  bill,  always  from  the  time  of  the  indorsement 
thereof  by  the  said  W.  Wood  until  the  said  bill  was  afterwards,  to 
wit,  on  the  first  day  of  January,  1845,  delivered  by  the  said  J.  Harmer 
to  the  plaintiff.  And  the  defendants  say  that  the  indorsement  in  the 
declaration  mentioned  consists  merely  of  the  said  last-mentioned  de- 
livery by  the  said  J.  Harraer  to  the  plaintiff  of  the  said  bill  so  indorsed 
by  the  said  W.  Wood,  and  that  the  said  bill  was  never  indorsed  by  the 
said  W.  Wood,  otherwise  than  as  in  this  plea  mentioned  ;  and  that,  be- 
fore and  at  the  time  when  the  said  bill  was  so  delivered  to  the  plaintiff 
by  the  said  J.  Harmer,  the  plaintiff  had  notice  and  knowledge  of  all  the 
facts,  matters,  and  things  in  this  plea  mentioned.     Verification. 

The  twelfth '  plea  was  also  similar  to  the  tenth,  except  that  it  alleged 
that  the  bill  was  delivered  so  indorsed  by  Harmer  to  the  plaintiff  after 
it  had  become  due  and  payable,  to  wit,  &c. 

The  plaintiff  demurred  specially  to  all  the  above  pleas. 

Joinders  in  demurrer. 

On  the  argument  of  these  demurrers,  the  Court  of  Exchequer  gave 
judgment  for  the  plaintiff  below.^  Upon  this  judgment,  a  writ  of  error 
was  brought  into  this  court ;  and  the  case  was  argued,  on  the  27th  of 
November,  1846,^  by 

Phipson,  for  the  plaintiff  in  error.  At  all  events,  the  twelfth  plea 
is  a  good  answer  to  the  action.  It  shows  that  Wood,  the  drawer  and 
payee  of  the  bill,  indorsed  it  in  blank  and  delivered  it  for  value  to 

1  Only  80  much  of  the  case  is  given  as  relates  to  the  substantial  validity  of  this 
plea.  —  Ed. 

2  14  M.  &  W.  831. 

»  Before  Wilde,  C.  J.,  Patteson,   Coleridge,   Coltman,  Maule,  Wightman,  and 

Williams,  JJ. 


822  HAEMEE   AND   OTHERS    V.  STEELE.  [CHAP.   V. 

Harmer,  one  of  the  acceptors,  who  kept  it  until  it  was  due,  and  after- 
wards delivered  it  so  indorsed  to  the  plaintiff.  The  real  defence, 
under  this  plea,  is  the  same  as  that  in  the  case  of  Freakley  v.  Fox ; 
namely,  that  where  the  acceptor  of  a  bill,  or  maker  of  a  note,  pays  it, 
and  keeps  it  until  it  is  due,  that  is  an  absolute  satisfaction  of  the  in- 
strument. [He  cited  also  Williams  on  Executors,  p.  1126,  4th  ed. ; 
Wankford  v.  Wankford,!  Bartrum  v.  Caddy,  Beck  v.  Robley,  Callow 
V.  Lawrence,  and  Morley  v.  Culverwell.]  . 

Martin,  contra.  The  twelfth  plea  is  bad,  as  well  in  substance  as  in 
form.  With  respect  to  the  case  of  Freakley  v.  Fox,  on  which  it  is  said 
to  be  founded,  that  case  was  merely  an  instance  of  the  old  rule  of  law, 
that  the  creating  of  a  man's  debtor  his  executor  is  an  extinguishment 
of  the  debt.  Morley  v.  Culverwell  is  rather  an  authority  for  the  plain- 
tiff. There  it  was  held  that  where  the  drawer  of  a  bill  before  it  became 
due  agreed  with  the  acceptor  that,  on  his  giving  a  mortgage  security 
for  the  amount,  he,  the  drawer,  should  deliver  up  the  bill  to  him  as 
discharged  and  fully  satisfied,  and  the  acceptor  accordingly  executed 
the  mortgage  and  received  back  the  bill,  the  drawer  was  liable  on  the 
bill  to  a  party  to  whom  the  acceptor  afterwards,  before  it  became  due, 
indorsed  it  for  value.  Parke,  B.,  says  in  that  case  :  "  The  question  is 
whether  the  fact  of  the  acceptor  having  satisfied  the  bill  before  it  be- 
came due  is  any  defence  against  a  bona  fide  indorsee.  I  am  of  opinion 
that  nothing  will  discharge  the  acceptor  or  the  drawer  except  payment 
according  to  the  law-merchant ;  that  is,  payment  of  a  bill  at  maturity." 
The  cases  on  which  the  judgment  in  Freakley?;.  Fox  was  founded  are 
collected  in  Williams  on  Executors,  p.  1126,  4th  ed. ;  but  they  are  not 
applicable  here.  There  is  no  reason  why  a  man  should  be  deprived  of 
his  right  to  be  paid  the  debt  due  upon  a  bill  of  exchange,  because  on 
the  day  when  it  became  due  he  happened  to  be  the  owner  of  it.  There 
is  no  legal  extinguishment  of  the  debt.  The  only  difficulty  is  the 
technical  one  which  arises  from  the  circumstance  of  the  same  party 
being  plaintiff  and  defendant.  As  soon  as  that  is  removed  by  the 
indorsement  of  the  bill  to  another  person,  no  objection  remains.^ 

Phipson,  in  reply.  Cur.  adv.  vult. 

The  judgment  of  the  court  was  now  delivered  by 

Wilde,  C.  J.  [His  Lordship  stated  the  pleadings,  and  proceeded]  : 
The  twelfth  plea,  on  which  the  defendants  more  particularly  relied, 
requires  a  separate  consideration.  That  plea  in  effect  states,  like  the 
tenth  and  eleventh,  that,  while  Wood  was  the  holder  and  payee  of  the 
bill,  and  before  it  became  due  he  indorsed  and  delivered  it  to  Harmer, 
one  of  the  acceptors  and  of  the  defendants  below,  for  a  valuable  con- 

1  1  Salk.  299.  2  Per  Parke,  B.,  14  M.  &  W.  839. 
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Bideration,  who  became  and  continued  the  holder  of  it  till  he  delivered 
it  to  the  plaintiff ;  and  that  the  indorsement  to  the  plaintiff,  mentioned 
in  the  declaration,  consisted  merely  of  delivery  by  Harmer  to  the  plain- 
tiff of  the  bill  so  indorsed  by  Wood.  After  this  statement,  which  the 
twelfth  plea  contains  in  common  with  the  tenth  and  eleventh,  the 
twelfth  plea  adds  that  the  bill  was  delivered  by  Harmer  to  the  plain- 
tiff after  it  became  due.  The  Court  of  Exchequer  gave  no  decision  as 
to  the  validity  of  this  plea,  in  substance,  though  they  appear  to  have 
had  considerable  doubt  whether  it  would  not  have  been,  if  good  in 
form,  a  sufficient  answer  to  the  declaration.  The  substantial  answer 
which  it  was  contended  the  plea  gives  to  the  declaration  is  that  the 
bill,  at  the  time  it  became  due,  was  in  the  hands  and  the  property 
of  one  of  the  three  acceptors,  who  were  liable  to  pay ;  and-  that  the 
present  liability  to  pay,  and  present  right  to  receive,  the  amount  of 
the  bill,  concurring  in  the  same  person,  operated  as  a  payment  and 
performance  of  the  contract  of  acceptance,  on  which,  consequently,  no 
action  could  afterwards  be  maintained.  And  we  are  of  opinion  that 
this  is  a  good  ground  of  defence  in  substance.  There  is  no  doubt  that, 
when  a  bill  has  been  paid  at  maturity  by  a  sole  acceptor  to  a  third  per- 
son, who  is  the  holder,  no  action  can  afterwards  be  brought  upon  the 
acceptance ;  and  it  is  equally  certain  that  if  one  of  several  joint  ac- 
ceptors pays  the  bill  at  maturity  to  such  third  person,  being  the  holder, 
the  contract  of  acceptance  is  performed,  and  no  action  can  be  main- 
tained upon  it.  It  is  true  that,  in  this  latter  case,  it  may  be  that  the 
acceptor  who  has  paid  the  bill  may  have  a  right  of  action  against  the 
other  joint  acceptors  for  contribution,  if  the  state  of  accounts  between 
them,  or  the  terms  on  which  they  agreed  with  one  another  to  become 
joint  acceptors,  should  afford  ground  for  such  an  action;  but  that 
action  would  not  be  on  the  contract  of  acceptance  or  on  the  bill,  but 
on  a  different  contract,  arising  out  of  the  state  of  accounts  between 
the  joint  acceptors,  or  the  terms  on  which  they  agreed  together  to 
accept ;  and  the  right  to  bring  it  would  not  be  capable  of  being  trans- 
ferred by  act  of  the  parties,  by  indorsement  of  the  bill,  or  otherwise. 
If,  therefore,  the  defendant,  Harmer,  instead  of  becoming  the  holder 
by  giving  value  for  it  before  it  was  due,  and  retaining  it  till  it  was 
due,  had  acquired  it  by  paying  the  amount  to  a  third  person,  being 
the  holder,  when  the  bill  arrived  at  maturity,  there  seems  to  be  no 
doubt  that  all  right  of  action  on  the  acceptance  would  have  been 
extinguished.  And  it  appears  to  us,  on  the  authority  of  the  case  of 
Freakley  v.  Fox,  and  on  principle,  that  the  fact  of  the  defendant,  Har- 
mer, one  of  the  acceptors,  being  at  the  time  the  bill  became  due  the 
holder,  and  entitled  to  receive  as  well  as  liable  to  pay  the  amount  of 
the  bill  operated  in  respect  of  all  the  defendants  as  a  performance  of 
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the  contract  to  pay  the  bill  at  maturity,  and  put  an  end  to  the  contract 
of  acceptance.  A  case  was  put  in  argument.  Suppose  there  were 
three  acceptors,  one  for  the  accommodation  of  the  other  two :  he  pur- 
chases the  bill  during  its  currency,  and  retains  it  after  it  is  due ;  may 
he  not  indorse  it,  and  give  a  right  of  action  to  his  indorsee  ?  We 
think  the  answer  is  that  he  cannot  give  such  right  of  action  ;  that  he 
may  sue  the  other  joint  makers  for  what  may  be  due  to  him  in  respect 
of  his  having  accepted  for  their  accommodation,  and  protected  them 
from  the  payment  of  the  bill,  but  that  he  cannot  transfer  this  or  any 
other  right  against  the  joint  acceptors  by  indorsing  the  bill. 

For  these  reasons,  we  think  the  twelfth  plea  is  a  suflSoient  answer  in 
substance  ^  to  the  count  on  the  bill. 

Judgment  reversed  accordingly? 


JONES  AND  Anothbe  v.  BROADHURST. 

In  the  Common  Pleas,  January  81,  1850. 

[Reported  in  9  Common  Bench  Reports,  173.] 

Ceesswell,  J.,  now  delivered  the  judgment  of  the  court.' 
The  declaration  in  this  case  charges  the  defendant  as  the  acceptor 
of  a  bill  of  exchange  for  £49,  drawn  by  W.  &  C.  Cook,  payable  to  their 
order,  at  three  months  after  date,  and  indorsed  by  the  drawers  to  the 
plaintiffs ;  and,  among  other  pleas,  not  material  to  be  noticed  on  the 
present  occasion,  the  defendant,  by  his  fourth  plea,  alleged  that,  after 
the  indorsement  of  the  bill  of  exchange  to  the  plaintiffs,  and  before  the 
commencement  of  the  action,  the  drawers  of  the  bill  had  delivered  to 
the  plaintiffs,  and  the  plaintiffs  had  accepted  divers  goods,  of  the  value 
of  £50,  in  full  satisfaction  and  discharge  of  the  said  bill  of  exchange, 
and  all  damages  and  causes  of  action  in  respect  thereof ;  and  that  the 
plaintiffs,  from  the  time  of  the  said  satisfaction  of  the  said  bill  of 
exchange  to  the  time  of  the  pleading  of  the  plea,  had  always  held  the 
same  against  the  will  and  consent  of  the  said  drawers,  and  so  still  held 
the  same ;  and  that  the  plaintiffs  commenced  this  action,  and  still  pro- 

1  The  court  also  held  the  plea  good  in  form.  —  Ed. 

2  Gordon  v.  Wansey,  21  Cal.  77  ;  Cox  v.  Hodge,  7  Blackf.  146 ;  Walton  v.  Young, 
26  La.  An.  164 ;  Savage  v.  Merle,  5  Pick.  83,  85 ;  Edwards  u.  Campbell,  23  Barb, 
423,  accord. 

See  Smith  v.  Awbrey,  19  Ala.  63;  Stewart  v.  Hidden,  13  Minn.  43;  Glenn  v. 
Sims,  1  Rich.  34.  —  Ed. 

8  All  that  is  material  to  an  understanding  of  the  case  being  contained  in  this 
judgment,  the  rest  of  the  case  has  been  omitted. —  Ed. 
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secuted  the  same  against,  and  in  opposition  to,  the  will  and  consent  of 
the  said  drawers. 

To  this  plea,  the  plaintiffs  replied  de  injuria;  and  a  verdict  was 
found  for  the  defendant,  upon  the  trial  of  the  issue  joined  on  that 
plea. 

A  rule  has  since  been  obtained  by  the  plaintiffs,  calling  upon  the 
defendant  to  show  cause  why  judgment  should  not  be  entered  for  them 
non  obstante  veredicto,  in  respect  of  the  insufficiency  of  that  plea. 

Upon  this  record,  the  bill  of  exchange  must  be  taken  to  have  been 
accepted  upon  a  good  consideration.  The  interest  of  the  acceptor, 
therefore,  is  not  liable  to  be  affected  by  the  state  of  accounts  or  equi- 
ties between  any  other  parties  connected  with  the  bill ;  and  the  only 
question  in  which  he  has  any  interest  is  whether  the  party  seeking  to 
enforce  payment  by  him  is  the  legal  owner  of  the  bill,  and  whether 
recovery  by  and  payment  to  such  party  will  enure  as  a  satisfaction 
and  absolute  discharge  of  his  liability  upon  the  bill.  By  the  indorse- 
ment averred  in  this  declaration,  and  not  traversed,  the  plaintiffs 
became  the  legal  owners  of  the  bill ;  and  the  recovery  of  the  amount 
thereof  will  have  the  effect  of  discharging  the  defendant  from  all  future 
liability.  The  plea  does  not  allege  whether  such  satisfaction  was  given 
and  accepted  before  or  after  the  bill  became  due ;  nor  is  it  averred  to 
have  been  at  the  request,  or  for  or  on  behalf  of  the  defendant,  or  in 
satisfaction  of  his  liability  upon  the  bill,  or  of  the  cause  of  action  of 
the  plaintiffs  against  him ;  nor  does  it  in  any  way  connect  the  defend- 
ant with  the  transaction,  or  show  any  privity  between  him  and  the 
parties  to  the  satisfaction  given,  except  so  far  as  such  parties  were  the 
drawers  of  the  bill,  and  the  defendant  was  the  acceptor. 

As  the  plea  did  not  allege  that  the  satisfaction  was  made  at  the  re- 
quest, or  for  or  on  behalf  of  the  defendant,  or  in  respect  of  the  cause 
of  action  stated  in  the  declaration,  the  defendant  was  not  required  to 
give  any  evidence  to  such  effect,  to  entitle  him  to  the  verdict  he  ob- 
tained ;  and,  therefore,  the  verdict  will  not  warrant  an  intendment  of 
any  such  facts,  or  of  any  other  fact  tending  to  extend  the  import  of 
the  plea  as  stated  upon  the  record ;  and  the  question  raised  by  the 
plea,  according  to  its  terms,  is  whether  satisfaction  of  a  bill  as  between 
a  drawer  or  indorser,  and  an  indorsee  made  before  or  after  the  bill 
becomes  due,  enures  as  a  satisfaction  on  behalf  of  the  acceptor,  and 
operates  to  discharge  him  from  liability  to  the  indorsee. 

In  support  of  the  rule,  it  was  contended  that  the  plea  did  not  show 
sufficient  matter  to  bar  the  plaintiffs  from  judgment,  because  the  satis- 
faction therein  set  forth  was  not,  as  before  stated,  averred  to  have  been 
made  at  the  request,  or  for  or  on  behalf  of  the  defendant,  or  for  or  in 
respect  of  the  cause  of  action  declared  upon ;  and  that  no  legal  privity 
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was  shown  between  the  parties  who  made  satisfaction  and  the  defend- 
ant, and  therefore  the  satisfaction  made  did  not  enure  as  a  discharge 
of  the  defendant ;  and  that  the  satisfaction  was  made  by  parties  who 
were  under  a  personal  liability  upon  the  bill  declared  on,  either  abso- 
lute or  contingent;  and  that  the  plea  imports  that  the  satisfaction 
made  by  them  referred  and  was  limited  to  their  own  personal  liability, 
and  was  not  shown  to  have  extended  beyond  ;  and  that  the  satisfac- 
tion to  the  indorsee  of  a  bill,  made  by  the  drawer  or  indorser,  did  not, 
as  a  legal  consequence,  enure  as  a  satisfaction  of  the  bill  quoad  the 
acceptor,  or  any  other  person,  other  than  those  who,  if  called  upon  by 
the  indorsee  to  pay  the  bill,  would  have  a  remedy  over  against  tho 
party  who  made  the  satisfaction,  and  thereby  subjecting  such  party  to 
a  liability  to  make  double  satisfaction. 

It  was  also  insisted  that  the  plea  did  not  show  any  legal  privity  be- 
tween thedrawers  who  made  the  satisfaction  and  the  defendant;  and 
that  the  plea,  therefore,  at  most,  amounted  to  a  plea  of  satisfaction 
made  by  a  stranger,  and  as  such  could  not  be  pleaded  in  bar  against 
the  plaintiffs. 

On  the  part  of  the  defendant,  it  was  contended,  upon  showing  cause, 
that  upon  principle  and  authority  satisfaction  made  by  the  drawer  of 
a  bill  to  an  indorsee  enured  by  law  as  a  satisfaction  by  or  on  behalf  of 
the  acceptor,  and  might  therefore  be  pleaded  in  bar  to  any  action  after- 
wards brought  by  the  indorsee  against  the  acceptor ;  and  that  the 
drawer  and  acceptor's  being  parties  to  the  same  bill  was  a  sufficient 
legal  privity  to  make  satisfaction  by  the  drawer  enure  as  a  discharge 
of  the  acceptor,  as  against  the  indorsee  who  received  the  satisfaction ; 
and,  further,  it  was  contended  that  it  was  competent  to  any  one  to  plead 
in  bar  satisfaction,  even  by  a  stranger,  for  the  cause  of  action  sued  upon 
which  had  been  accepted  by  the  plaintiffs. 

The  case  was  very  elaborately  argued,  and  many  authorities  were 
referred  to  on  both  sides.  The  court  has  examined  all  the  authori- 
ties referred  to,  and  considered  the  case,  and  in  the  result  is  of  opin- 
ion that  the  plea,  as  proved  and  sustained  by  the  verdict,  does  not 
show  sufficient  matter  to  bar  the  plaintiffs,  and  that  the  rule  to 
enter  judgment  for  the  plaintiffs  non  obstante  veredicto  must  be  made 
absolute. 

In  considering  the  case  upon  principle,  it  will  be  proper  to  advert  to 
the  legal  relation  in  which  the  respective  parties  stand  towards  each 
other,  upon  the  effect  of  whose  acts  and  rights  the  determination  of 
the  rule  must  depend.  It  is  to  be  observed  that  the  drawers  and  ac- 
ceptor are  parties  to  the  same  instrument,  as  contractors  with  each 
other,  and  not  as  joint-contractors  with  a  third  person ;  and  that,  by 
the  indorsement  of  the  bill,  independent  and  different  contracts  arise 
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on  the  respective  parts  of  the  drawers  and  the  acceptor,  with  the  in- 
dorsees. The  acceptor  is  primarily  and  absolutely  liable  to  pay  the 
bill,  according  to  its  tenor.  The  drawers  are  liable  only  upon  the  con- 
tingencies of  the  acceptor's  or  drawee's  making  default,  and  of  the 
holder's  performing  certain  conditions  precedent,  such  as  presenting 
the  bill  according  to  its  tenor,  and  giving  due  notice  of  the  failure  of 
the  acceptor  or  drawee  to  pay,  upon  a  proper  presentment. 

The  contracts  created  by  the  bill,  as  regards  the  drawers  and  the 
acceptor,  are  therefore  essentially  distinct ;  and  there  seems  to  be  no 
legal  ground  why  the  indorsee  of  a  bill  may  not  accept  satisfaction  of 
the  contingent  or  absolute  liability  of  the  drawer,  without,  by  so  doing, 
discharging  the  acceptor. 

The  competency  of  an  acceptor  to  pay  may  be  doubtful ;  and  no 
valid  reason  is  apparent  why  the  indorsee  may  not  release  and  discharge 
the  drawer  or  an  indorser,  by  competent  legal  means,  either  upon  con- 
sideration more  or  less  valuable,  or  without,  and  retain  his  remedies 
against  the  acceptor,  —  unless  in  the  case  of  an  accommodation  bill, 
in  which  case  the  acceptor  is  a  mere  surety  as  between  him  and  the 
drawer,  and  entitled  to  recover  against  the  drawer  whatever  he  may 
be  compelled  to  pay  in  discharge  of  his  suretyship.  In  such  a  case, 
where  an  indorsee  who  has  received  satisfaction  from  the  drawer,  with 
notice,  sues  the  acceptor,  a  different  question  may  arise ;  but,  upon  the 
record  in  this  case,  the  bill  must  be  taken  to  have  been  a  bill  accepted 
for  value,  and  which  the  acceptor  therefore  ought,  in  all  events,  to  pay ; 
and,  having  received  value,  it  is  difficult  to  discover  any  valid  reason 
why  he  should  be  discharged  from  his  liability  to  make  the  payment, 
which  for  value  he  has  contracted  to  make,  by  reason  of  any  arrange- 
ments between  others,  to  which  he  is  no  party,  in  which  he  is  not 
shown  to  have  interfered,  or  his  rights  and  liabilities  are  not  shown 
to  have  been  in  the  contemplation  of  the  parties  to  any  such  arrange- 
ments, and  by  which  his  interests  are  not  in  any  respect  compromised 
or  affected. 

By  the  indorsement  of  a  bill,  the  indorsee  becomes  the  legal  owner  of 
it;  and  satisfaction  of  the  contingent  or  absolute  liability  of  the  drawer 
or  of  an  indoi-ser  does  not  necessarily  vacate  or  avoid  the  effect  of  the 
indorsement,  or  destroy  the  title  of  the  indorsee  to  the  ownership  of 
the  bill.  Payment  of  the  bill  by  a  drawer  or  an  indorser  may  or  may 
not,  according  to  circumstances,  entitle  the  party  paying  to  the  pos- 
session of  the  bill :  there  may  be  a  satisfaction  of  the  bill  between  such 
parties,  which  may  not  entitle  them  to  the  possession  of  the  bill.  The 
plea  in  question  has  no  statement  to  the  effect  that  the  drawers,  by 
reason  of  the  satisfaction  made,  were  entitled  to  have  the  bill  delivered 
up  :  it  only  states  thafthe  plaintifis  hold  the  bill  against  the  will  and 
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consent  of  the  drawers,  which  is  by  no  means  equivalent  to  a  state- 
ment that  they  were  entitled  to  have  the  bill  delivered  to  them.  The 
plea  does  not  aver  that  the  value  of  the  goods  delivered  in  satisfaction 
was  equal  to  the  amount  of  the  bill ;  and  it  is  consistent  with  the  lan- 
guage of  the  plea  that  the  drawers  may  have  made  satisfaction  of  the 
bill,  so  far  as  regarded  their  liability  by  any  small  composition,  leaving 
the  plaintiffs  with  all  their  remedies  in  point  of  law  against  the  ac- 
ceptor and  other  parties  to  the  bill ;  and  yet  the  drawers  may  after- 
wards have  dissented  from  the  plaintiffs'  retaining  the  bill  or  suing  the 
acceptor  upon  it. 

The  terms  of  the  plea  do  not  import  that  the  satisfaction  was  made 
upon  any  contract  or  condition,  either  that  the  bill  should  be  delivered 
up  or  be  deemed  to  be  satisfied  as  between  the  plaintiffs  and  the  ac- 
ceptor ;  and,  when  the  nature  of  the  relation  in  which  the  respective 
parties  stand  towards  each  other  is  considered,  no  principle  is  apparent 
upon  which,  as  a  consequence  in  law,  the  satisfaction  of  a  bill  as  be- 
tween the  indorsee  and  the  drawer  should  operate  as  a  satisfaction  and 
discharge  in  favor  of  the  acceptor. 

Supposing  the  effect  of  the  plea  to  be  that  the  plaintiffs  are  suing 
as  trustees  for  the  drawers,  but  against  their  consent,  such  matters 
would  furnish  no  legal  bar  to  the  plaintiffs,  as  the  law  can  take  no 
notice  of  the  trust,  nor,  consequently,  whether  the  trustee  is  enforcing 
his  legal  rights  against  a  third  person  with  or  against  the  consent  of 
bis  cestui  que  trust.  And  we  are  of  opinion  that  the  defendant  has  not 
established  any  legal  principle  which  will  entitle  him  to  judgment  upon 
this  plea. 

But  it  has,  on  his  behalf,  been  contended  that  the  plea  ought  to  be 
supported,  and  judgment  given  for  the  defendant  upon  authority. 

We  have  reviewed  the  authorities  relied  upon,  and  they  do  not  appear 
to  us  to  entitle  the  defendant  to  judgment. 

The  case  of  Bacon  v.  Searles,  was  cited ;  and  it  must  be  admitted 
that,  in  that  case,  according  to  the  report,  it  was  held  that  the  indorsee 
of  a  bill,  who  had  received  from  the  drawer  a  part  of  the  amount  of 
the  bill,  was  entitled  to  recover  from  the  acceptor  only  the  balance ; 
and  Lord  Loughborough,  then  chief  justice,  is  reported  to  have  said 
"  that,  if  the  drawer  of  a  bill  anticipates  the  acceptor,  and  pays  the 
money  himself,  he  thereby  releases  the  acceptor  from  his  undertak- 
ing ; "  and  he  adds  :  "  So  that,  if  the  acceptor  were  to  pay  the  bill  after 
notice  given  to  him  that  the  drawer  had  already  paid  it,  an  action 
would  lie  for  the  drawer  against  the  acceptor,  to  recover  back  the 
money  so  paid."  Lord  Loughborough  concludes  his  judgment  by  say- 
ing :  "  Another  reason  which  weighs  much  with  me  is  the  great  mis- 
chief which  would  ensue  to  merchants,  among  whom  accommodation 
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bills  are  circulated  to  a  vast  extent,  if,  after  a  bill  had  been  taken  up 
by  the  drawer,  the  acceptor  should  be  called  upon  for  payment."  The 
report  of  this  case  is  not  satisfactory.  Lord  Loughborough  is  made 
to  say  that  if  the  drawer  anticipates  the  acceptor,  and  pays  the  money 
himself,  he  thereby  releases  the  acceptor  from  his  undertaking ;  and 
yet  he  is  said  to  have  added,  "  that,  if  the  acceptor  were  to  pay  the 
bill  after  notice  given  to  him  that  the  drawer  had  already  paid  it,  an 
action  would  lie  for  the  drawer  to  recover  it  back  again,"  which,  as 
applied  to  the  facts  of  the  case,  is  not  very  intelligible.  If  it  was 
meant  that,  supposing  the  drawer  should  sue  the  acceptor  upon  the 
bill,  the  acceptor  could  not  plead  in  bar  the  payment  to  an  indorsee, 
after  notice  that  the  drawer  had  paid  it,  it  is  intelligible,  but  not, 
upon  the  facts  stated,  very  satisfactory.  The  point  in  judgment  was 
whether  an  indorsee,  after  having  received  payment  of  part  of  the  bill 
from  the  drawer,  was  entitled,  in  an  action  against  the  acceptor,  to 
recover  the  whole  amount  of  the  bill,  or  only  the  balance  of  the  bill 
remaining  unpaid ;  and  it  was  held  that  the  balance  only  was  recover- 
able. As  a  decision  upon  that  point,  it  has  been  overruled.  The  ob- 
servations made  by  the  judges  render  it  uncertain  whether  it  was  the 
case  of  a  bill  for  value  or  an  accommodation  bill ;  but  those  observa- 
tions are  of  doubtful  accuracy,  in  either  view  of  the  case.  If  it 
was  a  bill  for  value,  the  remark  is  not  correct,  that  payment  by  the 
drawer  discharged  the  acceptor  from  his  promise,  because  the  acceptor 
in  such  a  case  would  be  clearly  liable  to  the  drawer,  who,  by  his  pay- 
ment to  the  indorsee,  would  become  entitled  to  sue  the  acceptor  upon 
the  bill ;  and,  if  it  was  the  case  of  an  accommodation  bill,  the  remark 
is  unintelligible,  that  if  the  acceptor,  who  would  be  surety  only  for  the 
drawer,  was  to  pay  the  bill  after  notice,  the  drawer,  who  was  the  prin- 
cipal debtor,  might  recover  the  money  back  again  from  the  acceptor, 
his  surety. 

It  may  be  that  what  was  intended  to  be  said  was  that  such  a  pay- 
ment by  the  acceptor  would  make  the  indorsee  a  trustee  for  the 
drawer,  and  liable  to  refund  to  him  what  should  be  paid  by  the  ac- 
ceptor ;  but  it  is  by  no  means  clear  that  this  was  intended  to  be  said, 
because  the  remarks  refer  to  the  acceptor's  liability  to  refund  in  terms, 
and  speak  of  a  payment  by  the  acceptor,  after  notice  of  payment  by 

the  drawer, which  would  be  quite  immaterial  upon  the  question 

whether  the  indorsee  would  become  a  trustee  for  the  drawer,  in  regard 
to  the  sura  received  from  the  acceptor.  The  doubt  whether  it  was  the 
case  of  a  bill  for  value,  or  an  accommodation  bill,  is  increased  by  the 
observations  of  Mr.  Justice  Wilson,  who  referred  to  a  case  of  Beck  v. 

Robley. 

Considering  this  case  of  Bacon  v.  Searles  with  reference  to  the  point 
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decided,  —  that  part  of  a  bill  (accejited  for  value)  being  paid  by  a 
drawer  or  indorser  disentitles  the  indorsee  to  recover  from  the  ac- 
ceptor more  than  the  balance  remaining  unpaid,  —  it  has  been  over- 
ruled by  modern  decisions,  and  is  not  now  to  be  deemed  to  be  law ; 
and,  if  it  is  to  be  considered  as  the  case  of  an  accommodation  bill,  it  is 
inapplicable  to  the  questions  which  arise  upon  this  plea. 

Mr.  Justice  Wilson  referred  to  the  case  of  Beck  v.  Robley,  re- 
ported in  a  note  to  Bacon  v.  Searles,  and  which  it  would  seem  from  the 
statements  in  the  report  was  the  case  of  an  accommodation  bill.  The 
facts  were  these :  Brown  drew  the  bill  upon  Robley,  payable  to  Hod- 
son,  and  gave  the  bill  to  Hodson  as  security  for  an  advance  made  to 
him  by  Hodson.  Robley  accepted  the  bill,  and  Brown  the  drawer 
took  it  up  when  due,  in  Hodson's  hands,  and  received  back  the  bill  with 
Hodson's  indorsement  upon  it.  Brown,  after  the  bill  had  become  due, 
paid  it  to  Beck,  who  brought  the  action  against  Robley.  The  action 
was  held  not  to  be  maintainable,  and  correctly  so :  as,  after  the  bill 
had  become  due,  the  drawer  could  only  negotiate  it  subject  to  such 
equities  as  existed  against  him;  and,  it  being  an  accommodation  bill, 
Brown  the  drawer  could  not  have  sued  the  acceptor,  and  so  neither 
could  a  subsequent  holder  claiming  under  him  after  the  bill  had  be- 
come due.  The  decision  against  the  plaintiff,  therefore,  would  have 
been  correct,  irrespectively  of  another  fact  relied  upon  in  that  case, 
viz.  that  Beck,  the  plaintiff,  was  compelled  to  claim  through  the  in- 
dorsement of  Hodson,  the  payee  ;  and  the  court  was  confirmed  in  its 
decision  against  the  plaintiff,  upon  the  ground  that,  if  effect  were 
given  to  Hodson's  indorsement  under  the  circumstances,  Hodson  him- 
self might  be  rendered  liable,  —  a  result  which  ought  not  to  occur. 
It  is  unnecessary  to  consider  the  correctness  of  that  opinion ;  but 
both  the  cases  of  Bacon  v.  Searles  and  Beck  v.  Robley  would  be  well 
decided,  if  the  bills  upon  which  those  actions  were  brought  were  ac- 
commodation bills  ;  and  Beck  v.  Robley,  in  that  event,  might  be  con- 
sidered as  an  authority  for  the  determination  of  Bacon  v.  Searles. 

Upon  Bacon  v.  Searles  being  cited  as  an  authority  in  Purssord  v. 
Peek,i  as  deciding  that  a  payment  by  the  drawer  of  a  bill  discharged 
the  acceptor  pro  tanto,  Lord  Abingee,  C.  B.,  said  that,  "  if  that  were 
the  principle  of  that  case,  it  might  be  a  question  whether,  if  it  were 
now  considered,  it  would  not  be  overruled." 

The  case  of  Johnson  v.  Kennion  was  cited  as  an  authority  on  the 
part  of  the  plaintiffs  that  the  contract  created  by  the  bill  could  not  be 
severed  and  made  the  ground  of  two  actions,  and  that  the  holder  must 
bring  an  action  for  the  whole,  and  be  considered  trustee  for  the  drawer 
for  60  much  as  he  had  paid.     Mr.  Justice  Wilson  is  said  to  have  re- 

»  9  M.  &  W.  196. 
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ferred  to  the  case  of  Beck  v.  Robley  as  contrary  to  that  position  ;  but 
it  is  not  obvious  that  such  is  the  effect  of  Beck  v.  Robley.  Johnson  v. 
Kennion,  however,  distinctly  decided  that  the  indorsee  was  entitled  to 
recover  the  whole  amount  of  the  bill,  although  he  had  received  a  part 
from  the  drawer ;  and,  unless  Bacon  v.  Searles  and  Beck  v.  Robley 
were  distinguishable,  upon  the  ground  of  the  actions  being  upon  ac- 
commodation bills,  it  does  not  appear  how  the  authority  of  Johnson  v. 
Kennion  was  avoided. 

Assuming,  however,  Bacon  v.  Searles  and  Beck  v.  Robley  to  be  au- 
thorities that  the  acceptor  of  a  bill  for  value  is  discharged  altogether, 
or  pro  tanto,  by  payments  made  by  a  drawer  or  indorser  to  an  in- 
dorsee, who  afterwards  sues  the  acceptor,  they  cannot  be  considered  as 
binding  authorities;  and  they  are  inconsistent  with  Callow f.  Lawrence, 
where  the  continued  liability  of  the  acceptor  is  distinctly  determined  ; 
and  Hubbard  y.  Jackson  ^  is  a  decision  to  the  same  effect,  following  the 
authority  of  Callow  v.  Lawrence ;  and,  in  both  cases,  Beck  v.  Robley 
was  treated  as  a  decision  upon  the  ground  that  the  plaintiff  could  not 
claim  through  Hodson's  indorsement.^  .  .  . 

Reference  has  thus  been  made  to  the  several  cases  which  were  cited, 
with  some  regret,  as  the  only  result  is  to  show  that  they  are  inappli- 
cable to  this  case,  and  afford  no  assistance  to  the  court  in  determining 
the  question  raised  upon  the  record  ;  and,  in  fact,  no  determination  has 
been  brought  to  the  notice  of  the  court,  showing  this  plea  to  be  good, 
although  there  are  some  expressions  in  some  of  the  older  cases  which 
have  that  aspect,  but  which  dicta  were  not  necessary  to  the  decision 
of  the  cases  in  which  they  are  to  be  found ;  and  such  dicta  are  not 
consistent  with  subsequent  determinations.  It  certainly  has  been  no 
rare  practice  for  indorsees  of  bills  of  exchange  and  promissory  notes 
to  take  verdicts  for  the  full  amount  of  the  instruments,  after  having 
received  partial  payments  from  other  parties  to  such  instruments ;  and 
there  are  reported  authorities  in  distinct  affirmation  of  the  right  so 
exercised  by  the  plaintiffs,  —  Callow  v.  Lawrence,  before  mentioned, 
Reid  V.  Furnival,'  and  numerous  cases  in  bankruptcy,  where  proof  is' 
admitted  against  the  acceptors  of  bills  and  makers  of  notes  for  the 
full  amount,  notwithstanding  partial  payments  made  by  other  parties. 
In  JEx  parte  De  Tastet,  In  re  Corson,*  Warren  and  Bruce  were  held 

1  1  M.  &  P.  11 ;  s.  c.  4  Bing.  390 ;  3  Carr.  &  P.  134. 

2  The  learned  judge  here  stated  the  facts  in  Pierson  v.  Dunlop,  2  Cowp.  571 ; 
Walwyn  v.  St.  Quintin,  1  B.  &  P.  662 ;  Purssord  o.  Peek,  9  M.  &  W.  196 ;  Reynolds 
V.  Blackburn,  7  A.  &  K.  161 ;  Sard  v.  Rhodes,  1  M.  &  W.  153;  Field  v.  Carr,  5  Bing. 
13  ;  Thomas  v.  Fenton,  5  D.  &  L.  28 ;  Hemming  v.  Brook,  Car.  &  M.  57 ;  Pownal  v. 
Ferrand,  6  B.  &  C.  439 ;  Lane  v.  Ridley,  10  Q.  B.  479,  showing  that  these  cases  were 
irrelevant  to  the  question  before  the  court.  —  Ed. 

3  1  C.  &  M.  538.  «  1  Rose,  10. 
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entitled  to  prove  against  the  estate  of  the  bankrupts,  who  were  the 
acceptors  for  £1,364,  and  take  dividends  for  that  amount,  notwith- 
standing they  had  received  payments  from  other  parties,  reducing 
their  demand  to  £420. 

We  think,  therefore,  that  this  plea  is  contrary  to  principle,  and  that 
it  has  no  authority  to  support  it.^  Judgment  for  the  plaintiffs." 


"WILLIAMS   AND   Othees  v.  JAMES. 
In  the  Queen's  Bench,  June  3,  1850. 

[Reported  in  19  Law  Journal  Reports,  Queen's  Bench,  445.] 

Assumpsit  by  the  plaintiffs  as  indorsees  of  a  bill  of  exchange,  drawn 
on  the  5th  of  April,  1848,  by  T.  G.  Phillpotts  and  J.  Phillpotts,  for 
£26  Is.  id.,  payable  to  the  order  of  the  said  T.  6.  Phillpotts  and  J.  Phill- 
potts, one  month  after  date,  and  accepted  by  the  defendant,  and  in- 
dorsed by  the  said  T.  G.  Phillpotts  and  J.  Phillpotts  to  the  plaintiffs. 

Pleas  :  that  the  defendant  did  not  accept ;  that  T.  G.  Phillpots  and 
J.  Phillpotts  did  not  indorse  to  the  plaintiflfe  ;  and,  fourthly,  that  after 
the  accruing  of  the  causes  of  action,  &c.,  and  before  the  commence- 
ment of  the  suit,  to  wit,  &c.,  the  said  T.  G.  Phillpotts  and  J.  Phillpotts 
paid  to  the  plaintiffs,  and  the  plaintiffs  then  accepted  and  received  of 
the  said  T.  G.  Phillpotts  and  J.  Phillpotts  a  large  sum  of  money,  to 
wit,  £30,  in  full  satisfaction  and  discharge  of  the  said  causes  of 
action,  &c. 

The  plaintiffs  replied  to  the  fourth  plea  that  the  said  T.  G.  Phill- 
potts and  J.  Phillpotts  did  not  pay  to  the  plaintiffs,  nor  did  the  plain- 
tiffs accept  and  receive  of  the  said  T.  G.  Phillpotts  and  J.  Phillpotts 
the  said  sum  of  money,  modo  et  forma.     Issue  thereon. 

At  the  trial  before  Piatt,  B.,  at  the  Monmouth  spring  assizes,  1849, 
it  appeared  that  the  bill  was  drawn  by  Messrs.  Phillpotts  on  and  ac- 
cepted by  the  defendant  for  a  debt  due  to  them,  and  that  it  had  been 
indorsed  by  Messrs.  Phillpotts  to  the  plaintiffs,  their  bankers. 

'  The  remainder  of  the  opinion,  in  which  the  learned  judge  discussed  witliout 
deciding  the  general  question  of  satisfaction  of  a  claim  by  a  stranger  to  the  obliga- 
tion, has  been  omitted.  Upon  this  question,  see  Deacon  v.  Stodhart,  2  M.  &  G.  317; 
Belshaw  v.  Bush,  11  C.  B.  191 ;  James  v.  Isaacs,  22  L.  J.  C.  P.  73;  Kemp  v.  Balls,  10 
Ex.  607 ;  Smith  v.  Eggington,  10  Ex.  845 ;  Walter  v.  James,  L.  R.  6  Ex.  124 ;  Barney 
V.  Clark,  46  N.  H.  514 ;  Burr  v.  Smith,  21  Barb.  262 ;  Hartshorn  v.  Brace,  25  Barb. 
126.  — Ed. 

a  Randall  v.  Moon,  12  C.  B.  261,  accoid. 

See  Goodwin  v.  Cremer,  18  Q.  B.  757.  —  Ed. 
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For  the  defendant,  it  was  proved,  by  Joseph  Bothamley,  a  clerk  to 
Phillpotts  &  Co.,  that  the  bill  when  due,  being  in  the  hands  of  the 
plaintiffs,  was  dishonored.  Notice  of  the  dishonor  being  on  the  9th 
of  May  given  to  Phillpotts,  they  on  the  same  day  gave  a  check  for 
the  amount  to  the  plaintiffs,  in  whose  hands  the  bill  was  left ;  and  the 
plaintiffs  directed  the  witness  to  instruct  Messrs.  Phillpotts's  agent  to 
sue  the  defendant  for  the  amount  of  the  bill.  The  plaintiffs  also  put 
in  a  letter,  from  the  defendant  to  the  plaintiffs,  dated  the  9th  of  May, 
1848,  in  which  he  stated  that  he  would  pay  the  draft  due  to  Messrs. 
Phillpotts  "  to-morrow  morning,  if  you  will  be  pleased  to  hold  it."  On 
the  25th  of  May,  1848  (the  writ  having  been  issued  on  the  15th),  he 
wrote  to  Bothamley  as  follows  :  "  I  am  sincerely  obliged  to  you  for 
not  incurring  more  expense  in  the  matter  of  Williams.  Will  you  ask 
Mr.  Phillpotts  to  leave  it  stay  till  Monday,  when,  sir,  you  will  be 


Upon  this  evidence,  the  learned  judge  thought  that  the  defendant's 
liability  as  acceptor  had  not  been  discharged  by  the  payment  made  by 
Messrs.  Phillpotts,  and  that  the  plaintiffs  were  entitled  to  recover. 

A  verdict  was  accordingly  returned  for  £26  17s.,  with  liberty  to 
the  defendant  to  move  to  enter  a  verdict  on  the  last  issue.  A  rule 
nisi  having  been  accordingly  obtained, 

Whateley  {Gray  with  him)  now  showed  cause.  The  bill  was  not 
an  accommodation  bill,  and  therefore  the  payment  of  the  amount  by 
Messrs.  Phillpotts,  the  drawers,  was  no  discharge  of  the  acceptor's 
liability.  The  subsequent  letters  of  the  defendant  clearly  show  that  he 
did  not  consider  the  payment  as  made  on  his  behalf.  The  drawers  might 
have  reissued  the  bill.  Callow  v.  Lawrence  and  Hubbard  v.  Jackson.' 
It  was  unnecessary  that  the  form  of  giving  up  the  bill  to  Phillpotts, 
and  an  indorsement  by  them  to  the  plaintiffs,  should  be  gone  through, 
as  it  appears  that  Phillpotts  agreed  that  the  plaintiffs  should  continue 
to  hold  it  for  the  purpose  of  suing  on  it  for  their  benefit. 

[Patteson,  J.,  referi-ed  to  Bacon  v.  Searles.j 

That  case  was  overruled  by  Walwyn  v.  St.  Quintin,'  and  is  inconsist- 
ent with  Johnson  v.  Kennion,  Reid  v.  Furnival,'  and  Purssord  v.  Peek.* 
Moreover,  in  Bacon  v.  Searles  there  was  nothing  to  show  that  the  plain- 
tiff was  suing  as  a  trustee  for  the  drawer.  (He  was  then  stopped  by 
the  court,  who  called  upon) 

Shee,  Sei-jt.,  and  Bovill,  in  support  of  the  rule.  The  sole  question 
is  whether  the  plea  is  proved. 

[CoLEEiDGE,  J.  How  Can  the  bill  be  finally  discharged  as  against 
the  acceptor,  except  by  payment  by  him  ?  ] 

1  4  Bing.  390.  =  1  Bos.  &  P.  652. 

«  1  Cr  &  M.  538.  *  9  Mee.  &  W.  196. 
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[Lord  Campbell,  C.  J.  All  the  circumstances  here  seem  to  show 
an  intention  to  keep  the  bill  alive  for  the  benefit  of  the  drawers.] 

No  doubt,  the  ])laintiffs  might  have  replied  that  the  drawers  had  re- 
issued the  bill,  and  so  shown  a  new  promise ;  but  they  have  not  done 
so,  and  therefore  they  have  no  title  to  sue.  The  drawers  might  have 
themselves  sued  upon  it  without  reissuing  it,  or  have  recovered  the 
amount  from  the  acceptor  as  money  paid  to  his  use.  The  drawers 
made  the  payment  in  discharge  of  their  liability  as  sureties  for  the 
acceptor,  and  that  payment  will  discharge  their  principal. 

[CoLEKiDSB,  J.     Hemming  v.  Brook  ^  seems  much  in  point.] 

That  was  a  case  of  part  payment  only,  where  the  holder  clearly  has 
a  right  of  action  for  the  residue ;  and,  besides  the  indorsee,  there  was 
not  a  surety  for  the  acceptor. 

[Ekle,  J.  The  substantial  point  is  that  the  acceptor  has  not  paid  : 
it  is  quite  immaterial  what  has  taken  place  between  the  drawer  and 
the  holder.] 

The  p.ayment  discharged  the  original  liability  of  the  defendant,  which 
could  only  be  restored  by  an  actual  reindorsement  by  the  drawers  to 
the  plaintiffs.     Beck  v.  Robley. 

Lord  Campbell,  C.  J.  Prima  facie  payment  by  the  drawer  to  the 
holder  of  a  bill  of  exchange  will  discharge  the  acceptor  from  being 
sued  by  the  holder ;  but  it  is  quite  clear  that  the  drawer  may  still  reserve 
a  remedy  in  his  own  hands  against  the  acceptor,  and  may  take  the  bill 
and  sue  upon  it  himself.  Or  he  may,  if  he  pleases,  indorse  the  bill  to 
another  for  the  purpose  of  having  it  sued  upon  for  his  benefit ;  and 
there  is  no  reason  why  he  may  not  employ  the  holder  whom  he  has 
paid  for  that  purpose.  There  was  here  abundant  evidence  th.at  the 
understanding  was  that  the  bill  should  not  be  extinguished,  but  that 
the  remedy  of  Messrs.  Phillpotts  should  be  reserved  :  therefore,  the 
defendant  was  precluded  from  saying  that  his  liability  was  extin- 
guished, and  the  direction  of  the  learned  judge  was  quite  right. 

Patteson,  J.  I  quite  agree  with  what  my  lord  has  stated  ;  but  I 
think  it  should  be  qualified  by  adding  that  the  drawei'S  were  the  payees 
in  this  case,  as  that  may  make  some  difference,  for  otherwise  they  could 
not  have  reindorsed  the  bill. 

Coleridge,  J.,  and  Eele,  J.,  concurred.  Rule  discharged? 

'  Car.  &  M.  57. 

2  Davis  V.  McConnell,  3  McL.  391 ;  Mechanics'  Bank  v.  Hazard,  13  Johns.  353, 
accord.  —  Ed. 
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MILNES  V.  DAWSON. 
In  the  Excheqube,  December  5,  1850. 

[Reported  in  5  Exchequer  Reports,  948  ] 

Assumpsit  on  a  bill  of  exchange  for  £45  19«.,  payable  three  months 
after  date,  drawn  by  one  James  Hanson  upon  and  accepted  by  the 
defendant,  and  indorsed  by  Hanson  to  the  plaintiff.  The  fifth  plea 
stated  that  there  never  was  any  value  or  consideration  whatever  for  the 
indorsement  of  the  bill  by  the  said  J.  Hanson  to  the  plaintiff,  and  that 
the  plaintiff  took  and  received  and  hath  always  held  the  same  without 
any  value  or  consideration  for  the  same ;  and  that  after  the  bill  be- 
came due  and  payable  according  to  the  tenor  thereof,  and  before  the 
commencement  of  the  suit,  the  said  J.  Hanson,  with  the  assent  and 
concurrence  of  the  defendant,  took  and  appropriated  certain  scrip  cer- 
tificates and  certificates  of  shares,  of  and  belonging  to  the  defendant, 
in  divers  railway  companies  and  of  great  value,  to  wit,  of  a  value  far 
exceeding  the  amount  of  the  said  bill  and  of  all  interest  thereon,  and 
of  all  damages  by  reason  of  the  non-payment  thereof,  and  which  cer- 
tificates had  been  before  then  deposited  with  him  the  said  J.  Hanson 
as  a  security  for  the  payment  of  the  money  secured  and  made  paj^able 
by  the  said  bill,  in  full  satisfaction  and  discharge  of  the  said  bill, 
interest,  and  damages.  Verification.  Replication,  that  the  said  bill 
was  indorsed  by  the  said  J.  Hanson  to  the  plaintiff,  as  in  the  declara^ 
tion  mentioned,  for  a  good  and  sufficient  consideration,  to  wit,  to  the 
full  amount  of  the  snid  bill ;  concluding  to  the  country,  npon  which 
issue  was  joined.  There  was  another  plea,  which  raised  a  similar 
issue. 

At  the  trial  before  Parke,  B.,  at  the  London  sittings  in  last  Trinity 
term,  the  issues  raised  by  the  three  first  pleas  were  found  in  favor  of 
the  plaintiff,  and  the  jury  were  discharged  as  to  the  fourth ;  but  the 
issues  raised  by  the  fifth  and  last  plea  were  found  for  the  defendant. 

/.  Brown,  in  Michaelmas  term,  obtained  a  rule  nisi  to  enter  judg- 
ment non  obstante  veredicto  upon  the  fifth  and  last  pleas. 

Hoggins  showed  cause.  The  plea  is  a  good  answer  to  the  action 
after  verdict.  The  plaintiff  never  having  given  any  value  or  consider- 
ation for  the  bill,  and  it  being  overdue,  the  executed  agreement  between 
Hanson  and  the  defendant  precludes  the  plaintiff  from  recovering  the 
amount  of  the  bill  from  the  defendant.  [Paeke,  B.  Hanson  trans- 
fers the  bill  to  the  plaintiff,  who  thereupon  becomes  the  holder,  and 
the  right  to  sue  upon  it  is  vested  in  him.  It  does  not  appear  that  the 
bill  was  indorsed  after  it  became  due.    That  being  so,  what  possible 
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right  can  Hanson  have  to  receive  the  amount  of  the  bill  ?]  In  point 
of  law,  the  plaintiff  was  the  mere  agent  of  Hanson  to  receive  the 
money  :  a  settlement  therefore  with  Hanson  is  a  discharge  of  the  bill. 
In  case,  the  plaintiff  had  received  the  amount  of  the  bill,  it  would  have 
been  his  duty  to  account  for  it  with  Hanson,  who  could  have  enforced 
such  right  against  him  by  an  action  for  money  bad  and  received,  or  j^er- 
haps  by  treating  it  as  a  loan.  [Paeke,  B.  Suppose  the  bill  was  given 
to  the  plaintiff,  the  only  issue  is  whether  the  plaintiff  gave  a  good  and 
valuable  consideration  for  it.  Suppose  the  plea  had  alleged  that  the 
bill  was  handed  over  to  the  plaintiff  as  trustee,  would  it  have  been  a 
good  plea?  Aldeeson,  B.  The  argument  in  truth  proceeds  upon  the 
assumption  that  the  bill  never  was  transferred  to  the  plaintiff.]  It  is 
submitted  that  the  plaintiff  was  merely  Hanson's  agent,  and  had  only 
a  naked  authoi-ity  from  him  to  sue  upon  the  bill  with  that  object. 

J.  Broien,  contra,  was  not  called  upon. 

Paeke,  B.  I  am  of  opinion  that  this  rule  ought  to  be  absolute. 
The  fifth  and  last  pleas,  which  are  in  substance  the  same,  state  that 
Hanson  indorsed  the  bill  to  the  plaintiff  without  any  consideration  or 
value,  and  that  the  plaintiff  never  gave  any  consideration  or  value  for 
it ;  and  that  after  it  became  due  Hanson  and  the  defendant  entered 
into  an  agreement,  by  which  the  former  accepted  certain  scrip  in  dis- 
charge and  satisfaction  of  the  bill.  It  would  be  altogether  inconsis- 
tent with  the  negotiability  of  these  instruments  to  hold  that,  after  the 
indorser  has  transferred  the  property  in  the  instrument,  he  may,  by 
receiving  the  amount  of  it,  affect  the  right  of  his  indorsee.  When  the 
property  in  the  bill  is  passed,  the  right  to  sue  upon  the  bill  follows 
also.  The  question  whether  Hanson  could  sue  the  plaintiff,  we  are  not 
now  called  upon  to  detei-mine.  If  it  had  been  averred  that  the  plain- 
tiff held  the  bill  as  his  agent,  I  should  not  have  much  difficulty  in  say- 
ing that  the  action  would  lie.  A  bill  of  exchange  is  a  chattel,  and  the 
gift  is  complete  by  delivery  coupled  with  the  intention  to  give.  If 
the  question  as  to  the  rights  between  donor  and  donee  were  now  dis- 
cussed, with  reference  to  the  state  of  the  law  on  the  subject  as  it  stood 
towards  the  close  of  the  last  century,  we  might  hold  otherwise  than 
we  now  do.  It  has  been  said  that  the  donee  of  a  bill  of  exchange 
cannot  sue  the  donor  upon  it,  as  the  donor  may  well  allege  that  the 
donee  did  not  give  any  consideration  for  it.  See  Holliday  v.  Atkin- 
son,^ and  Mr.  Chitty's  work  on  Bills  of  Exchange,  where  the  cases  are 
to  be  found  collected  at  page  74.  And  therefore  it  may  be  said  that, 
if  this  bill  was  a  gift  from  Hanson,  the  plaintiff  could  not  have  sued 
him  upon  it :  but  still  Hanson  transferred  all  his  rights  to  the  plaintiff; 
and  how,  therefore,  can  it  be  contended  that  a  payment  to  the  donoi 

1  5  B.  &  C.  501. 
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is  to  be  taken  as  a  satisfaction  ofia  bill  in  the  hands  of  the  donee? 
The  learned  counsel  contends  that  it  is  to  be  presumed  that  the  in- 
dorsement took  place  after  the  bill  became  due  and  payable.  But  we 
are  not  at  liberty  to  draw  any  such  inference  ;  and  it  is  perfectly  con- 
sistent with  every  thing  that  is  stated  in  this  plea  that  the  full  title  in 
the  bill  was  transferred  to  the  plaintiff.  If  the  plea  had  alleged  that 
the  plaintiff  held  the  bill  as  Hanson's  agent,  merely  for  the  purpose  of 
receiving  the  money  for  him,  then  a  payment  to  either  party  would 
have  been  a  good  discharge  of  the  party  liable  upon  the  bill,  and  the 
plea  would  have  been  good  ;  but,  in  truth,  the  plea  does  not  contain 
any  such  averment,  and  consequently  it  cannot  be  sustained. 

Aldbeson,  B.  I  am  of  the  same  opinion.  It  is  not  necessary  to 
say  whether  Hanson  could  maintain  an  action  for  the  recovery  of  this 
amount  from  the  plaintiff.  But  by  the  indorsement  he  has  transferred 
to  the  plaintiff  all  the  rights  which,  before  the  indorsement,  he  had 
of  suing  upon  the  bill.  If  therefore  he  has  parted  with  all  his  rights, 
and  that  of  suing  on  the  bill,  and  the  plaintiff  has  them,  how  is  it 
possible  to  say  that  a  payment  to  Hanson,  who  has  not  the  bill,  is  a 
due  payment  to  the  plaintiff,  who  has  it  ? 

Platt,  B.,  and  Maetibt,  B.,  concurred.  Rule  absolute} 


FOSTER,  Executor  of  J.  Clark,  m.  DAWBER. 
In  the  Exchequer,  June  28,  30,  1851. 

[Beparted  in  6  Exchequer  Reports,  839.] 

Assumpsit.  The  first  count  of  the  declaration  was  on  a  promissory 
note,  dated  the  7th  of  December,  1845,  made  by  the  defendant,  for 
payment  of  £500  and  interest,  on  demand,  to  Clark,  the  plaintiff's 
testator.  The  second  count  was  on  a  similar,  note  for  £500,  dated  the 
20th  of  January,  1846. 

Pleas  to  the  first  and  second  counts  :  secondly,  that  after  the  making 
of  the  promissory  notes,  and  before  any  demand  of  the  sums  of  money 
therein  mentioned,  or  of  either  of  them,  or  of  any  interest  thereon,  and 
before  any  breach  of  the  promises  in  those  counts  mentioned,  or  either 
of  them,  the  said  J.  Clark,  in  his  lifetime,  to  wit,  &c.,  exonerated,  ab- 
solved, and  discharged  the  defendant  from,  and  then  waived,  perform- 
ance of  the  promises  therein  mentioned,  and  payment  of  the  said  notes 

1  Field  V.  Carr,  5  Bing.  13  (semUe) ;  Wooaward  v.  Elliott,  13  Ind.  516 ;  Emanuel 
V.  White,  34  Miss.  56 ;  Dow  v.  Rowell,  12  N.  H.  49 ;  Manhattan  Co.  v.  Reynolds, 
2  Hill,  140;  Carr  v.  LewU,  20  N.  Y.  138;  Griffiths  «.  Gosling,  13  Abb.  L.  J.  173.- 
Grisw'old  v.  Davis,  31  Vt.  390;  Davis  v.  Miller,  14  Grat.  1,  accord  —Ed. 
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respectively,  and  of  the  sums  of  money  and  interest  therein  men- 
tioned.    Veiification.'    Replication,  de  injuria. 

At  the  trial,  Lord  Campbell,  C.  J.,  told  the  jury  that,  in  his  opinion, 
there  was  evidence  which  would  justify  them  in  finding  a  verdict  for 
the  defendant ;  and  they  found  accordingly. 

Montague  Chambers  obtained  a  rule  nisi  to  enter  a  verdict  for  the 
plaintiif,  or  for  judgment  non  obstante  veredicto. 

Shee,  Serjt.,  and  Bramwell  showed  cause  against  the  rule  obtained 
by  the  plaintiff.  First,  there  was  evidence  in  support  of  the  second 
plea.  It  was  clearly  the  intention  of  Clark  to  exonerate  and  dis- 
chai-ge  the  defendant  from  the  payment  of  the  notes.  Now  the  objec- 
tion to  the  evidence  will  be  that  the  plea  states  the  exoneration  to  have 
taken  place  "  before  breach  ; "  and,  the  declai-ation  being  founded  upon 
promissory  notes  payable  on  demand,  a  breach  in  point  of  law  took 
place  upon  the  delivery  of  the  notes,  and  consequently  the  plea  was 
not  supported.  But  the  allegation  in  the  plea,  when  read  with  the 
context,  is  either  surplusage  or  unintelligible,  and  may  be  rejected, 
or  it  means  merely  that  the  exoneration  took  place  before  demand 
made. 

Secondly,  the  plea  is  good  after  verdict.  It  w^ill  be  contended  that 
a  promissory  note,  payable  on  demand,  is  not  in  the  nature  of  an  ex- 
ecutory contract,  and  cannot  be  waived  by  parol,  that  a  debt  arises 
upon  the  delivery  of  the  instrument ;  and  in  support  of  this  argument 
it  will  be  said  that  the  Statute  of  Limitations  runs  from  the  date  of 
the  note.  It,  however,  appears  from  the  authorities  that  the  liability 
of  a  party  upon  a  bill  of  exchange  may  be  discharged  by  waiver  alone, 
without  any  consideration.  This  is  laid  down  in  Byles  on  Bills,  5th 
ed.,  p.  145,  as  follows :  "  It  is  a  general  rule  of  law  that  a  simple  con- 
tract may,  before  breach,  be  waived  or  discharged,  without  a  deed  or 
consideration ;  but,  after  breach,  there  can  be  no  discharge,  except  by 
deed  or  upon  sufficient  consideration.  To  this  rule  it  is  said  that  con- 
tracts on  bills,  which  are  regulated  by  the  custom  of  merchants,  form 
an  exception  ;  and  the  liability  of  the  acceptor,  though  complete,  may 
be  discharged  by  an  express  renunciation  of  his  claim  on  the  part  of 
the  holder."  In  Dingwall  v.  Dunster,^  the  decision  proceeded  upon 
the  ground  that  it  did  not  appear  that  the  holder  of  the  bill  expressly 
discharged  the  acceptor.  Now,  the  rule  which  governs  bills  of  ex- 
change equally  applies  to  promissory  notes;  for  those  instruments  are 
put  upon  the  same  footing  as  bills  of  exchange  by  the  3  &  4  Anne,  c.  9. 
The  plea  is  therefore  good  after  verdict. 

Willes,  in  support  of  the  rule.     First,  the  plea  is  not  supported  by  the 

1  Only  so  much  of  the  case  is  given  as  relates  to  this  plea.  — Ed. 

2  Dougl.  236. 
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evidence.  The  transaction  between  Clark  and  the  defendant  amounted 
lo  a  gift  by  the  former  of  the  notes  to  the  defendant.  An  exoneration 
differs  from  a  gift  in  being  founded  upon  an  arrangement  between  the 
parties.  King  v.  Gillett.^  Pailliet,  in  his  Manuel  de  Droit  Civil,  Code 
Civil,  liv.  3,  tit.  3,  §  3,  throws  some  light  upon  this  subject.  A  gift  is 
a  matter  which  rests  entirely  with  the  party  who  possesses  the  prop- 
erty which  he  passes  by  the  gift.  But  this  transaction  is  not  good  as 
a  gift ;  for  neither  was  there  any  promise  under  seal,  nor  did  the  donor 
give  the  instrument,  which  was  the  subject-matter  of  the  gift,  to  the 
defendant.  The  allegation  that  the  act  took  place  "  before  breach  " 
is  not  proved ;  for  a  breach  exists  upon  the  delivery  of  the  note. 
[Pabkb,  B.  The  allegation,  if  construed  literally,  is  unintelligible 
here,  where  the  instrument  creates  a  present  duty :  it  must  either  be 
rejected,  or  it  must  be  considered  as  meaning,  before  a  demand  and 
refusal,  to  pay  the  notes.]  Secondly,  the  plea  is  bad  in  substance. 
The  authorities  do  not  fully  support  the  proposition  as  cited  from 
Byles  on  Bills.  In  the  present  case,  the  defendant  was  a  debtor  to 
Clark ;  and  an  action  of  debt  might  have  been  maintained  by  Clark 
against  the  defendant  upon  those  instruments.  No  case  is  to  be  found 
which  decides  that  a  debt  due  upon  a  promissory  note  between  the 
immediate  parties  can  be  waived  by  parol.  In  former  times,  an  ac- 
commodation acceptor  was  considered  merely  in  the  light  of  a  surety. 
For  these  reasons,  it  will  be  found  that  the  cases  referred  to  in  the 
notes  to  the  passage  relied  upon  in  Byles  on  Bills  do  not  support  the 
position  there  laid  down.  Walpole  v.  Pulteney,^  Black  v.  Peele,^  Rann 
V.  Hughes,'  Anderson  v.  Cleveland,*  Whatley  v.  Tricker,'  De  la  Torre 
V.  Barclay,'  Adams  v.  Gregg,'  Cartright  v.  Williams,'  Farquhar  v. 
Southey.' 

Paeke,  B.  (June  80),  said  :  The  court  has  already  disposed  of  all  the 
points  in  this  case  except  two.  The  first  of  these  depends  upon  the 
question  whether  the  evidence  supported  the  second  plea.  [His  Lord- 
ship, after  reading  that  plea,  and  stating  the  substance  of  the  evidence, 
proceeded  :]  There  is  no  doubt  that  the  effect  of  that  transaction  of 
the  16th  of  February,  1846,  is  to  show  that  the  testator  meant  to  dis- 
charge the  defendant  from  all  liability  upon  the  notes.  But  it  was 
contended  that,  as  the  plea  stated  the  transaction  to  have  taken  place 
before  breach,  the  plea  was  not  proved.  The  plea  is  inartificially 
drawn,  and  appears  to  have  been  copied  from  the  precedents  of  a  plea 
in  discharge  of  an  executory  contract.     Now,  it  is  competent  for  both 

1  7  M.  &  W.  55. 

2  Cited  in  Dingwall  v.  Dunster,  Dougl.  236.  »  7  T.  R.  350,  n. 
*  13  East,  430,  n.                      ''  1  Camp.  35.                      6  1  Stark.  7. 

7  2  Stark.  531.  *  2  Stark.  340.  9  2  C.  &  P.  490. 
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parties  to  an  executory  contract,  by  mutual  agreement,  without  any 
satisfaction,  to  discharge  the  obligation  of  that  contract.  But  an  exe- 
cuted contract  cannot  be  discharged  except  by  release  under  seal,  or 
by  performance  of  the  obligation,  as  by  payment,  where  the  obligation 
is  to  be  performed  by  payment.  But  a  promissory  note  or  a  bill  of 
exchange  appears  to  stand  on  a  different  footing  to  simple  contracts ; 
and  we  think  the  words  "  before  breach,"  when  taken  with  reference 
to  those  instruments,  are  either  idle  or  absurd.  If  they  are  to  be  taken 
as  having  any  meaning  in  this  plea,  they  must  be  read  in  conjunction 
with  the  context;  and  they  merely  amount  to  an  allegation  that  Clark 
discharged  the  defendant  from  all  liability  before  any  demand  of  the 
sum  of  money  mentioned  in  the  notes.  And,  if  that  be  so,  the  plea 
was  proved ;  for  Clark  exonerated  the  defendant  before  he  called  on 
him  to  pay  the  amount  of  the  notes.  We  are,  therefore,  of  opinion 
that  the  plea  was  proved. 

The  next  question  is  wliether  the  plea  is  good  after  verdict.  Mr. 
Willes  disputed  the  existence  of  any  rule  of  law  by  which  an  obliga- 
tion on  a  bill  of  exchange,  by  the  law-merchant,  can  be  discharged  by 
parol ;  and  he  questioned  the  decisions,  and  contended  that  the  author- 
ities merely  went  to  show  that  such  an  obligation  might  be  discharged 
as  to  remote  but  not  as  between  immediate  parties.  The  rule  of  law 
has  been  so  often  laid  down  and  acted  upon,  although  there  is  no  case 
precisely  on  the  point  as  between  immediate  parties,  that  the  obliga- 
tion on  a  bill  of  exchange  may  be  discharged  by  express  waiver,  that 
it  is  too  late  now  to  question  the  propriety  of  that  rule.  In  the  pas- 
sage referred  to  in  the  work  of  my  brother  Byles,  the  words  "  it  is 
said  "  are  used ;  but  we  think  the  rule  there  laid  down  is  good  law. 
We  do  not  see  any  sound  distinction  between  the  liability  created 
between  immediate  and  distant  parties.  Whether  they  are  mediate  or 
immediate  parties,  the  liability  turns  on  the  law-merchant,  for  no  per- 
son is  liable  on  a  bill  of  exchange  except  through  the  law-merchant ; 
and  probably  the  law-merchant  being  introduced  into  this  country, 
and  differing  very  much  from  the  simplicity  of  the  common  law,  at 
the  same  time  was  introduced  that  rule  quoted  from  Failliet  as  pre- 
vailing in  foreign  countries,  —  viz.,  that  there  maybe  a  release  and 
discharge  from  a  debt  by  express  words,  although  unaccompanied  by 
satisfaction  or  by  any  solemn  instrument.  Such  appears  to  be  the  law 
of  France  ;  and  probably  it  was  for  the  reason  above  stated  that  it  has 
been  adopted  here  with  respect  to  bills  of  exchange.  But  Mr.  Willes 
further  contended  that,  though  the  rule  might  be  true  with  respect  to 
bills  of  exchange,  it  did  not  apply  to  promissory  notes,  inasmuch  as 
they  are  not  put  upon  the  same  footing  as  bills  of  exchange  by  the 
statute  law.     The  negotiability  of  promissory  notes  was  created  by 
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the  Statute  3  &  4  Anne,  c.  9,  which  recites  that  "  notes  in  writing, 
signed  by  the  party  who  makes  the  siime,  whereby  such  party  promises 
to  pay  unto  any  other  person,  or  his  order,  any  sum  of  money  therein 
mentioned,  are  not  assignable  or  indorsable  over,  within  the  custom  of 
merchants,  to  any  other  person  "  (that  is  one  of  the  properties  prom- 
issory notes  are  recited  not  to  have)  ;  "  and  that  such  person  to  whom 
the  sum  of  money  mentioned  in  such  note  is  payable  cannot  maintain 
an  action  by  the  custom  of  merchants  against  the  person  who  first 
made  and  signed  the  same ;  and  that  any  person  to  whom  such  note 
shall  be  assigned,  indorsed,  or  made  payable,  could  not,  within  the  said 
custom  of  merchants,  maintain  any  action  upon  such  note  against  the 
person  who  first  drew  and  signed  the  same."  That  appears  to  apply  to 
cases  of  the  original  liability  on  a  note,  as  well  as  to  those  cases  where 
the  liability  has  been  created  by  the  assignment  of  that  instrument. 
Now,  bills  of  exchange  and  promissory  notes  differ  from  other  con- 
tracts at  common  law  in  two  important  particulars  :  first,  they  are 
assignable,  whereas  choses  in  action  at  common  law  are  not ;  and, 
secondly,  the  instrument  itself  gives  a  right  of  action ;  for  it  is  pre- 
sumed to  be  given  for  value,  and  no  value  need  be  alleged  as  a  consid- 
eration for  it.  In  both  these  important  particulars,  promissory  notes 
are  put  on  the  same  footing  as  bills  of  exchange  by  the  statute  of 
Anne ;  and  therefore  we  think  the  same  law  applies  to  both  instru- 
ments. This  court  was  of  this  opinion  in  a  case  of  Mayhew  v.  Cooze,' 
in  which  there  was  a  plea  similar  to  the  present,  although  the  expres- 
sion of  that  opinion  was  not  necessary  for  the  decision  of  that  case. 
The  plea  is,  therefore,  good  after  verdict. 

Hule  absolute  accordingly.^ 

1  23d  November,  1849,  not  reported. 

2  Black  u.  Peele,  Doug.  248 ;  Walpole  i».  Pulteney,  Doug.  249 ;  Ellis  v.  Galindo, 
Doug.  250,  n. ;  Dingwall  v.  Dunster,  Doug.  247  (semble) ;  Aston  v.  Pye,  5  Ves.  350, 
n. ;  Stevens  u.  Thacker,  Peake,  187  {semlle) ;  Farquhar  v.  Southey>  M.  &  M.  14 
(semble) ;  Nolan  v.  Bank  of  New  York,  67  Barb.  24  [semble),  accord. 

Shaw  V.  Pratt,  22  Pick.  305  ;  Smith  v.  Bartholomew,  1  Met.  276  ;  Carrier  v.  Jones, 
68  N.  Ca.  127.  But  see  Henderson  v.  Henderson,  21  Mo.  379 ;  Miller  v.  Tharel,  75 
N.  Ca.  148 ;  Campbel's  Estate,  7  Barr.  100,  contra. 

See  Parker  v.  Leigh,  2  Stark.  228.;  Adams  a.  Gregg,  2  Stark.  531  ;  Kemp  v. 
Watt,  15  M.  &  W.  681 ;  Ralli  v.  Dennistoun,  6  Ex.  483 ;  McManus  v.  Bark,  L.  R. 
5  Ex.  65. 

The  surrender  of  a  note  by  the  holder  to  the  maker  is  an  extinguishment,  and  no 
indorsement  is  necessary.  Sherman  v.  Sherman,  3  Ind.  337  ;  Peabody  v.  Peabody, 
59  Ind.  656  ;  Hale  v.  Rice,  124  Mass.  292.  The  holder  may  also  extinguish  a  note  by 
destroying  it.     Gilbert  v.  "Wetherell,  2  S.  &  S.  258.— Ed. 
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RICHARD  ATTENBOROUGH  v.  MACKENZIE. 

In  the  Exchbquee,  April  22,  1856. 

[Reported  in  25  Law  Journal  Reports,  Exchequer,  244.] 

Action  on  a  bill  of  exchange  for  £400,  drawn  by  the  defendant, 
accepted  by  one  Tingay,  indorsed  by  the  defendant  to  Tingay,  by 
him  indorsed  to  Robert  Attenborough  (the  plaintiff  being  Richard), 
and  by  him  to  the  plaintiff. 

Pleas  :  first,  denying  the  indorsement  to  Tingay  ;  secondly,  denying 
the  indorsement  by  Tingay  to  the  plaintiff ;  thirdly,  that,  while  the 
bill  was  in  the  hands  of  the  drawer  and  payee,  and  before  it  was  due, 
the  acceptor,  Tingay,  paid  the  defendant  the  amount  (less  the  interest), 
and  deposited  the  bill  with  Robert  Attenborough,  who  fraudulently 
transferred  it  to  the  plaintiff. 

Issues  were  joined  on  these  pleas ;  and  at  the  trial,  before  Alder- 
son,  B.,  it  appeared  that  the  defendant,  having  money  due  from  Tin- 
gay, got  him  to  accept  the  bill,  and  gave  it  to  one  Score  to  get  it 
discounted.  Score  oifered  it  to  one  Barton  for  that  purpose,  who  took 
it  to  Tingay,  and  got  from  him  £375,  which  was  offered  to  the  defend- 
ant, and  by  him  accepted,  he  at  the  same  time  observing  that  he  took 
it  because  the  bill  was  in  Tingay's  hands,  and  that  he,  the  defendant, 
was  thereby  discharged.  But  it  did  not  appear  that  this  had  been 
communicated  to  Tingay.  Before  the  bill  was  due,  Tingay  transferred 
it  to  Robert  Attenborough  on  discount,  and  afterwards  said  "  that  all 
that  he  knew  Robert  Attenborough  knew."  After  the  bill  was  due, 
it  came  to  the  plaintiff.  The  learned  judge,  upon  this  state  of  facts, 
directed  a  verdict  for  the  plaintiff,  reserving  to  the  defendant  leave  to 
move  to  enter  a  verdict  on  either  of  the  pleas. 

A  rule  having  been  obtained  accordingly,  but  no  one  appearing  to 
show  cause, 

JBovill  and  Sonyman,  for  the  defendant,  were  called  upon  to  sup- 
port it.  The  acceptor,  Tingay,  had  no  authority  to  transfer  the  bill, 
either  actual  or  legal. 

[Maetin,  B.  He  did  not  require  any  authority  other  than  that 
which  was  involved  in  the  transfer  of  the  bill  to  him  for  discount.] 

That  transfer  by  the  defendant  was  on  the  understanding  that  it 
should  not  be  transferred  by  Tingay,  and  that  he  took  it  to  retire  it  as 
acceptor,  and  in  discharge  of  the  drawer. 

[Pollock,  C.  B.  The  transfer  of  a  bill  cannot  be  clogged  with  any 
Buch  secret  condition,  whether  it  be  to  the  acceptor  or  any  one  else.] 
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It  was  mentioned  to  the  agent  who  came  from  Tingay. 

[ALDEESoif,  B.     But  not  communicated  to  him.J 

[Martin,  B.  On  the  expiration  of  a  reasonable  time  after  the 
agent  brought  the  money,  the  transfer  to  Tingay,  as  indorsee,  was 
complete ;  and,  if  the  defendant  did  not  mean  to  make  such  a  trans- 
fer, he  should  have  returned  the  money.] 

The  evidence  is  that  Robert  Attenborough  knew  what  Tingay  knew, 
and  therefore  knew  that  the  bill  was  not  to  be  transferred. 

[Pollock,  C.  B.  Why  not?  Assuming  that  he  knew  all  that 
Tingay  knew,  nothing  that  Tingay  knew  precluded  his  transfer  of 
the  bill.J 

If  a  party  take  a  bill,  knowing  that  the  transferror  had  no  authority 
to  transfer,  it  is  not  a  valid  indorsement.     Marston  v.  Allen. 

[Martin,  B.  No  "  authority  "  was  necessary.  The  interest  in  the 
bill  was  transferred  to  Tingay,  who  was  a  bona  fide  holder  for  value.] 

Then,  assuming  the  indorsements  are,  prima  facie,  proved,  the 
special  plea  was  sustained.  Payment  by  the  acceptor  discharges  the 
drawer.     Morley  v.  Culverwell. 

[  Pollock,  C.  B.  Payment  in  due  course,  and  payment  as  pay- 
ment. In  this  case,  the  money  w'as  paid  before  the  bill  was  due,  and 
by  way  of  discount,  not  payment.] 

The  acceptor  cannot  reissue  the  bill  after  payipg  the  amount,  less 
the  discount,  in  order  to  charge  parties  upon  it,  to  whom  he  himself 
will  be  liable. 

[Pollock,  C.  B.  Not  after  paying  it  in  due  course.  But  this  was 
not  payment,  it  was  discount;  and,  as  regards  discount,  the  acceptor 
is  in  the  s,ame  position  as  any  other  person.  It  cannot  be  contended 
that  an  acceptor  or  hona  fide  holder  of  a  bill,  by  discounting  it  before 
it  is  due,  cannot  reissue  it.] 

Not  if  he  is  ultimately  liable  upon  it. 

[Pollock,  C.  B.  He  is  always  ultimately  liable,  except  in  the  case 
of  accommodation  acceptances.] 

It  is  clear  the  defendant  understood  that  the  bill  was  discharged. 

[Martin,  B.     That  only  shows  that  he  mistook  the  law.] 

Pollock,  C.  B.  When  a  bill  has  been  created  according  to  the 
custom  of  merchants  as  a  real  commercial  transaction,  it  is  part  of  the 
general  circulating  medium  of  the  country ;  and  the  acceptor,  after  its 
issue,  stands  with  regard  to  a  retransfer  of  it  to  him  in  the  same  posi- 
tion as  any  other  person.  He  may  indeed  pay  it  to  discharge  it,  but 
discounting  it  is  not  paying  it ;  and,  if  he  discounts  it,  he  may  reissue 
it.  Nothing  will  discharge  the  drawer  but  payment  according  to  the 
law-merchant.  That  is  the  doctrine  of  Morley  v.  Culverwell.  Here 
the  bill  was  not  satisfied. 
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Martin,  B.  The  defendant  was  bound,  by  the  transfer  to  Tingay, 
when  he  took  the  money  of  Tingay.  He  could  not  retain  Tingay's 
money  on  any  other  terms  than  those  which  Tingay  understood,  —  the 
general  terms  of  discount.  He  could  not  attach  to  the  transfer  secret 
terms  or  conditions  of  which  Tingay  never  heard.  If,  indeed,  there 
had  been  a  bargain  with  Tingay  not  to  transfer  the  bill,  that  would 
have  been  a  bar  to  the  action  ;  but  nothing  of  the  kind  appeared.  As 
to  the  case  of  Morley  v.  Culverwell,  it  confirms  this  view.  There  the 
bill  was  satisfied  :  here  it  was  not.     It  was  merely  discounted. 

AiiDEESON,  B.,  concurred.  If  an  acceptor  discounts  a  bill,  he  may 
reissue  it.  Hule  discharged} 


COOK  AND  Others  v.  LISTER. 
In  the  Common  Pleas,  Januaet  19,  1863. 

[Meported  in  32  Law  Journal  ReportSy  Common  Pleas,  121.] 

This  was  an  action  which  came  on  for  trial  before  Erie,  C.  J.,  when, 
by  consent,  a  verdict  was  entered  for  the  plaintiffs,  subject  to  the  opin- 
ion of  the  court  upon  a  speciaj  case. 

The  facts  were  very  long  and  complicated,  but  the  following  short 
statement  of  them  will  suffice  for  the  present  purpose. 

The  plaintiffs  were  wool-brokers,  carrying  on  business  in  London 
and  Liverpool.  The  defendant,  Cheesebrough  &  Son,  and  Yewdall  & 
Son,  were  all  wool-merchants,  carrying  on  business  at  various  places, 
and  having  large  transactions  with  the  plaintiffs  and  with  etch  other. 
Considerable  quantities  of  wool  were  from  time  to  time  consigned 
from  one  of  these  parties  to  the  other,  against  which  consignments 
acceptances  were  drawn  in  the  usual  way,  so  long  as  money  was  plen- 
tiful. But  in  October,  1857,  in  consequence  of  an  unusual  pressure  in 
the  money-market,  a  system  of  drawing  and  accepting  bills,  and  renew- 
ing them  as  best  they  could,  was  commenced  by  the  defendant,  by 
Cheesebrough  &  Son,  and  by  Yewdall  &  Son ;  and  it  will  be  seen  by 
the  judgment  of  the  court  that,  though  the  bills  so  drawn  were  not, 
strictly  speaking,  accommodation  bills,  they  were  considered  to  be  very 
much  in  the  nature  of  accommodation  bills. 

"When  these  transactions  were  brought  to  a  close,  there  were  in  the 

1  Pollard  V.  Ogden,  2  E.  &  B.  459;  Desha  v.  Stewart,  6  Ala.  852;  Rogers  v.  Gal- 
lagher, 49  111.  182 ;  Kipp  V.  McChesney,  66  111.  460 ;  Conwell  v.  Pinnell,  11  Ind.  527 ; 
West  Boston  Bank  v.  Thompson,  124  Mass.  506  ;  Rockingham  Bank  v.  Claggett,  29 
N.  H.  292 ;  Borst  v.  Bovee,  6  Hill,  219 ;  Swope  v.  Ross,  40  Pa.  186,  accord. 

Howe  V.  Hadden,  6  C.  L.  J.  446 ;  Beebe  v.  Real  Estate  Bank,  4  Ark.  546 ;  Long  v. 
Bank  of  Cynthiana,  1  Lltt.  290;  Stark  v.  Alvord,  49  Tex.  260,  contra.  — "Ed. 
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hands  of  third  parties  hills  drawn  hy  Cheesebrough  &  Son  upon  and 
accepted  by  the  defendant,  to  the  amount  of  £100,000,  for  which  the 
defendant  had  received  consideration  to  the  amount  of  £60,000  only. 
At  the  same  time,  Yewdall  &  Son  had  drawn  upon  the  defendant,  and 
the  defendant  had  accepted  a  bill  for  £14,000,  the  only  consideration 
for  which  received  by  the  defendant  was  Yewdall  &  Son's  acceptance 
for  £10,000.  In  this  state  of  things,  each  of  these  parties  suspended 
payment,  and  their  estates  were,  in  each  instance,  wound  up  under 
inspection  and  a  deed  of  arrangement ;  but  the  plaintiffs  did  not  sign 
the  defendant's  deed  of  arrangement. 

At  the  time  of  the  suspension  of  Cheesebrough  &  Son  and  the  de- 
fendant, there  were  in  the  hands  of  the  plaintiffs  five  bills  drawn  by 
Cheesebrough  &  Son  upon  and  accepted  by  the  defendant,  and  by 
Cheesebrough  &  Son  indorsed  to  the  plaintiffs.  Upon  these  bills  there 
were  paid  to  the  plaintiffs,  as  holders,  by  the  inspectors  under  the  de- 
fendant's deed  of  arrangement,  two  dividends  of  6s.  8d.  in  the  pound, 
with  interest.  A  further  dividend  of  Is.  A^d.,  with  interest  upon  the 
same  bills,  was  paid  to  the  plaintiffs,  out  of  certain  wool  in  the  hands 
of  Cheesebrough  &  Son  at  the  time  of  their  bankruptcy,  by  a  special 
arrangement  between  their  creditors  and  those  of  the  defendant,  and 
the  plaintiffs.  And  a  fourth  dividend  of  4s.  in  the  pound,  with  inter- 
est on  these  bills,  was  paid  to  the  plaintiffs  by  the  inspectors,  under 
Cheesebrough  &  Son's  deed  of  arrangement. 

At  the  time  of  Yewdall  &  Co.'s  suspending  payment,  the  plaintiffs 
also  held  one  bill  drawn  by  Yewdall  &  Co.  upon  and  accepted  by  the 
defendant,  and  by  Yewdall  &  Co.  indorsed  to  Cheesebrough  &  Son, 
and  by  tham  indorsed  to  the  plaintiffs.  Upon  this  bill  also,  the  plain- 
tiffs, as  holders,  had  received  under  the  defendant's  deed  of  arrange- 
ment two  dividends  of  6s.  8d.  in  the  pound,  with  interest;  a  further 
dividend  of  Is.  i^d.,  with  interest,  was  paid  to  the  plaintiffs,  out  of  the 
wool  in  the  hands  of  Cheesebrough  &  Son,  under  the  arrangement 
above  mentioned;  and  a  fourth  dividend  of  5s.  7yL,  in  the  pound, 
with  interest  on  this  bill,  was  paid  to  the  plaintiffs  under  Yewdall  & 
Son's  deed  of  arrangement. 

The  defendant  now  offered  to  pay  to  the  plaintiffs  the  amount  of 
principal,  interest  and  expenses  due  on  all  these  bills,  after  taking  credit 
for  all  the  above  payments  which  the  plaintiffs  had  received  upon  them. 
The  plaintiffs,  however,  claimed  the  balance  of  principal  and  inter- 
est upon  all  the  bills,  after  crediting  the  defendant  with  those  amounts 
only  which  were  received  from  his  estate,  and  they  refused  to  credit 
him  with  the  amounts  received  from  Cheesebrough  &  Son's  and  Yew- 
dall &  Son's  estates  respectively  ;  and  they  brought  their  action  upon 
the  bills  for  the  balance  thus  calculated  accordingly.     The  defendant 
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paid  into  court  the  amount  d'ue  upon  the  balance,  calculated  according 
to  his  contention. 

The  questions  for  the  opinion  of  the  court  raised  the  point  whether 
the  defendant  was  entitled,  as  acceptor,  to  take  credit  for  the  amount 
paid  out  of  Clieesebrough  &  Son's  and  Yewdall  &  Son's  estates  respec- 
tively. 

M.  Smith  (  W.  Williams  with  him),  for  the  plaintiffs. 

JBovill  {Manisty  and  Cleasby  with  him),  for  the  defendant. 

M.  Smith,  in  reply. 

The  question  is  so  fully  discussed  in  the  judgments  of  the  court  that 
it  is  not  necessary  to  state  the  arguments  of  counsel. 

Erlb,  C.  J.  I  am  of  opinion  that  our  judgment  ought  to  be  for  the 
defendant.  The  action  was  brought  on  a  bill  accepted  by  the  defend- 
ant :  money  was  paid  into  court,  but  by  agreement  any  available  de- 
fence is  open  to  the  defendant.  The  plaintiffs,  as  holders,  have  received 
(with  the  money  paid  into  court)  20s.  in  the  pound  on  the  bills,  and 
interest  in  full ;  and  it  is  certainly,  therefore,  a  somewhat  surprising 
proposition  that  they  have  any  further  right  to  maintain  this  action. 
Under  some  circumstances,  unquestionably,  an  action  may  be  main- 
tained upon  a  bill,  even  after  it  has  been  paid  in  full.  It  is  said  by  my 
brother  Byles,  in  his  work  on  Bills  of  Exchange  (8th  edit.  p.  205), 
"  The  acceptor  being  the  principal,  and  the  drawer  the  surety,  it  might 
seem  that  a  payment  by  the  drawer  discharges  the  acceptor's  liability 
to  the  holder  pro  tanto,  and  makes  the  acceptor  liable  to  the  drawer 
for  money  paid  to  his  use ;  and  that,  if  the  drawer  pay  the  whole  bill, 
nominal  damages  only  can  be  recovered  by  the  holder  of  the  acceptor. 
The  better  opinion,  however,  seems  to  be  that,  to  an  action  against  the 
acceptor,  payment  by  the  drawer  is  no  plea,  but  only  converts  the 
holder  into  a  trustee  for  the  drawer,  when  the  holder  afterwards  re- 
covers against  the  acceptor.  But  payment  by  the  drawer  of  an  accom- 
modation bill  is  a  complete  discharge  of  the  bill."  On  that  very 
peculiar  doctrine  the  plaintiffs  rely  in  this  case.  They  admit  that  they 
have  got  all  that  they  are  entitled  to;  but  they  claim  to  go  on  with 
this  action,  in  order  that  they  may  obtain  judgment  against  the  acceptor, 
and  so  constitute  themselves  trustees  for  the  drawer  to  the  extent  to 
which  they  themselves  recover. 

Now,  what  is  the  position  of  these  parties  ?  They  were  all  engaged 
in  trade,  and  bills  passed  between  them  in  the  usual  course.  In  Octo- 
ber, 1857,  in  consequence  of  the  unusual  pressure  then  existing  on  the 
money-market,  it  became  necessary  for  the  defendant,  and  Cheese- 
brough  &  Son,  and  Yewdall  &  Son  to  raise  money  by  large  bill  trans- 
actions ;  and,  though  these  were  not  strictly  accommodation  bills,  the 
result  was  that  there  was  a  very  large  amount  of  the  defendant's  ac- 
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ceptances  in  the  bands  of  Cheesebrough  and  Yewdall,  and  that  the 
balance  as  between  those  parties  was  very  largely  in  favor  of  the  de- 
fendant. On  these  acceptances,  which  the  plaintiffs  hold,  they  are 
paid  from  time  to  time  various  amounts  out  of  the  defendant's  estate 
under  his  deed  of  arrangement,  and  also  other  amounts  out  of  the 
estates  of  Cheesebrough  &  Son  and  Yewdall  &  Son  respectively,  and 
the  balance  is  now  paid  into  court  by  the  defendant.  Then  it  is 
that  the  plaintiffs  say,  "We  require  the  defendant  to  pay  us  over 
again  the  money  that  has  been  paid  to  us  by  Cheesebrough  &  Son  and 
Yewdall  &  Son,  the  indorsers  of  the  bills,  in  order  that  we  may  pay  it 
back  to  them." 

It  seems  to  me,  however,  that  it  would  be  monstrous  and  irrational 
that  the  law  should  allow  the  plaintiffs  to  interfere  between  the  de- 
fendant and  Cheesebrough  &  Son,  and  between  the  defendant  and 
Yewdall  &  Son,  and  that  the  plaintiffs  should  recover  from  th?  de- 
fendant money  which  they  are  to  hold  as  trustees  for  those  parties. 
To  a  certain  extent,  it  may  be  reasonable  that  the  holder  may  sue  the 
acceptor,  notwithstanding  the  bill  has  been  paid  by  the  drawer,  because 
it  may  be  more  convenient  for  the  holder  to  sue  the  acceptor  in  his 
own  name  on  the  bill  than  for  the  drawer  to  sue  him.  It  has  been 
said  that  in  that  case  he  would  become  a  trustee  for  the  drawer.  It 
may  be  doubtful  whether  he  is  such  a  trustee  as  that  a  bill  could  be 
maintained  against  him  by  the  drawer  in  a  court  of  equity.  In  Pownal 
V.  Ferrand,'  it  was  held  that,  if  the  indorser  paid  the  bill,  he  could  have 
his  action  against  the  acceptor  for  money  paid  to  his  use,  although  he 
was  not  the  holder  of  the  bill.  And  in  Callow  v.  Lawrence  it  was  held 
that  the  drawer  of  a  bill  payable  to  liis  own  order,  and  indorsed  by 
him  to  another,  could,  notwithstanding  that  he  had  paid  the  bill  to  the 
indorsee,  negotiate  the  bill  afresh,  and  that  the  transferee  could  sue  the 
acceptor. 

But  the  question  is  whether,  under  the  circumstances  of  this  case, 
the  plaintiffs  can  maintain  their  claim  to  recover  from  the  defendant 
money  which  they  are  to  hold  for  the  benefit  of  the  drawers. 

If  it  be  said  that  there  is  a  contract  by  the  acceptor  of  a  bill  of  ex- 
change to  pay  20s.  of  his  own  money,  in  some  sense  that  has  been 
sanctioned  ;  but  I  cannot  think  it  reasonable  to  apply  that  strictly  to  a 
case  like  this.  The  case  of  Jones  v.  Broadhurst  was  much  relied  on  by 
the  counsel  for  the  plaintiffs.  But  considering  that  courts  of  justice 
are  instituted  for  the  purpose  of  enabling  a  creditor  to  recover  hia 
debt,  and  not  a  great  deal  more  than  his  debt,  that  case  went  a  very 
long  way.  It  does  not  warrant  the  proposition  for  which  it  is  now 
cited  ;  namely,  that  in  every  case,  except  that  of  a  strict  accommoda- 

1  6  B.  &  C.  439. 


848  COOK   AND   OTHERS   V.   LISTER.  [CHAP.   Y. 

tion  bill,  the  holder  is  entitled  to  snt  the  acceptor  for  the  whole 
amount  due  on  the  bill,  notwithstanding  that  he  has  received  payment, 
or  part  payment,  from  the  drawer.  All  that  was  necessary  to  be  de- 
cided in  that  case  was  whether  or  not,  after  verdict,  a  plea  alleging 
simply  that  goods  had  been  delivered  by  the  drawers  to  the  plaintiffs 
in  satisfaction  of  the  bill,  and  of  all  damages  and  causes  of  action  in 
respect  thereof,  was  good.  The  court  held  that  it  was  not ;  but  I 
cannot  but  observe  that  much  of  the  learning  and  industry  brought 
to  bear  on  that  judgment  is  beside  the  real  question. 

The  case  of  Randall  v.  Moon  '  is  very  distinguishable,  as  I  under- 
stand it.  It  is  the  ordinary  case  of  a  class  of  which  in  my  early  days 
there  was  a  great  number  at  every  sittings.  The  holder  frequently 
brought  actions  contemporaneously  against  the  drawer  and  acceptor, 
and  took  a  verdict  and  judgment  against  both.  And,  if  it  so  hap- 
pened that  the  drawer  paid  the  holder  of  the  bill,  the  coui't  would  not 
allow  the  damages  in  the  action  against  the  acceptor  (there  being  no 
plea  of  payment)  to  be  reduced  thereby.  But  that  is  quite  a  different 
case  from  the  present,  and  I  do  not  think  it  stands  at  all  in  our  way. 

I  consider,  on  the  fair  view  of  this  case,  looking  to  tlie  position  of 
the  parties  and  the  nature  of  the  transactions  between  them,  and  the 
circumstance  that  the  plaintiffs  have  got  what  they  are  entitled  to,  to 
the  full  amount,  that  they  have  no  further  claim  against  the  acceptor; 
and  that  it  would  be  a  perversion  of  law  and  of  justice  to  permit  them 
to  recover  in  this  action  money  which  is  to  be  held  by  them  as  trustees 
for  somebody  else  ;  and,  as  my  learned  brothers  concur  in  this  view, 
there  will  be  judgment  for  the  defendant. 

Williams,  J.  I  am  of  the  same  opinion.  There  ai'e  certain  pro- 
positions of  law  connected  with  this  case  which  cannot  now  be  dis- 
puted. I  consider  that  the  case  of  Jones  v.  Broadhurst,  which  was 
very  fully  and  maturely  considered,  has  established  the  general  pro- 
position, that  to  an  action  by  the  holder  of  a  bill  against  the  acceptor 
payment  by  the  drawer  is  no  plea.  It  may  be  right  to  consider  what 
is  the  principle  on  which  this  court  arrived  at  that  conclusion,  because 
from  the  early  part  of  the  report  of  that  case  it  would  seem  that  the 
Lord  Chief  Justice  and  Mr.  Justice  Coltman  considered  that  the  plea 
was  a  good  plea.  It  was  an  action  brought  against  the  acceptor  of  a 
bill  of  exchange,  and  there  was  a  plea  setting  up  a  satisfaction  of  the 
cause  of  action  by  the  delivery  of  goods  by  the  drawer  to  the  plaintiff ; 
and  it  would  seem  that,  when  the  court  took  time  to  consider,  the  in- 
clination, at  all  events  in  the  minds  of  two  of  the  members  of  the 
court,  was  that  the  plaintiff,  the  indorsee,  had  received  and  accepted 
the  goods  that  were  given  to  him  by  the  drawer  in  full  satisfaction  of 
1  12  Com.  B.  Rep.  261. 
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all  cLaims  upon  the  bill ;  and  then  the  only  point  left  to  be  considered 
was  whether  this,  coming  from  a  stranger  to  the  cause  of  action,  was 
an  answer  to  the  action  against  the  defendant ;  and  the  court  took 
time  to  consider,  in  order  to  look  into  the  authorities  on  that  subject, 
and  very  fully  they  were  looked  into  by  Lord  Truro,  who  showed  his 
characteristic  diligence  in  looking  into  all  the  cases.  But  in  the  course 
of  the  investigation  the  court  appears  to  have  altered  their  minds  as 
to  what  the  meaning  of  the  plea  was,  and  to  have  made  it  unnecessary 
to  decide  the  point  whether  the  plaintiff  was  prevented  from  main- 
taining his  action  by  having  received  the  goods  in  satisfaction  of  his 
claim  from  a  third  party,  by  coming  to  the  conclusion  that  the  plea  did 
not  set  up  that  the  goods  were  received  in  satisfaction  of  the  right  of 
action  against  the  acceptor,  but  only  that  they  were  received  in  satis- 
faction of  the  right  of  action  against  the  drawer,  and  therefore  it  was 
no  answer  at  all  to  the  plaintiff's  claim.  The  principle,  no  doubt,  on 
which  that  was  decided,  was  that  there  being,  by  the  nature  of  the 
transaction,  a  vested  right  of  action  in  the  holder  against  the  acceptor, 
that  right  of  action,  according  to  the  ordinary  rule  of  law,  must  be  got 
rid  of  by  a  release  or  by  an  accord  and  satisfaction.  There  must  be 
either  the  one  or  the  other. 

In  the  case  of  Belshaw  v.  Bush,^  the  point  that  was  not  decided  (al- 
'though  the  authorities  were  collected)  in  Jones  v.  Broadhurst  again 
came  on  for  consideration,  and  the  court  held  that,  where  there  was  a 
satisfaction  by  a  third  party  adopted  and  assented  to  by  the  defendant, 
that  was  a  good  answer  to  the  action ;  but  I  only  allude  to  that  because 
■  my  brother  Maule,  in  the  course  of  delivering  the  laborious  and  learned 
judgment  which  he  pronounced  on  that  occasion,  takes  occasion  to  cite 
the  case  of  Jones  v.  Broadhurst,  and  he  says :  "  The  declaration  shows 
debts,  and  goods  sold  and  delivered,  &c.,  by  the  plaintiff  to  the  defend- 
ant ;  and  it  is  not  to  be  presumed  that  there  were  other  causes  of  action 
in  respect  of  such  debts  than  those  of  the  creditor  against  the  debtor. 
In  this  respect,  the  plea  differs  from  that  in  Jones  v.  Broadhurst,  where 
the  action  was  by  the  indorsee  against  the  acceptor  of  a  bill  of  ex- 
change, and  the  plea  stated  that  the  drawers  delivered  to  the  plaintiffs, 
and  the  plaintiffs  accepted  divers  goods  in  full  satisfaction  and  'dis- 
charge of  the  bill  of  exchange,  and  of  all  damages  and  causes  of  ac- 
tion in  respect  thereof.  And  the  court  held  that  the  drawers  being 
parties  to  the  bill,  and  consequently  liable  to  pay  it,  the  satisfaction 
and  discharge  mentioned  in  the  plea  must  be  understood  to  apply  to 
the  liability  as  drawers  of  those  who  deliver  the  goods,  and  not  to 
that  of  the  defendant  as  acceptor." 

I  apprehend  the  principle  of  that  case  at  all  events  was  confirmed 

1  11  Com.  B.  Kep.  191. 
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in  the  subsequent  case  of  Randall  v.  Moon ;  but  the  general  proposi- 
tion is  established  by  those  authorities,  that  to  an  action  by  the  ac- 
ceptor payment  by  the  drawer  is  no  plea.  To  that  proposition  a 
qualification  has  also  been  established;  namely,  that  which  is  laid 
down  in  my  brother  Byles's  book,  that  payment  by  the  drawer  of  an 
accommodation  bill  is  a  complete  discharge  of  the  bill.  Now  it  is  not 
necessary  to  decide  it  in  this  case,  but  I  must  admit  that  I  have  some 
doubts  whether  that  proposition  as  generally  laid  down  is  correct, 
unless  you  add  to  it,  "  supposing  the  holder  has  notice  that  the  bill 
was  an  accommodation  bill  at  the  time  of  payment."  The  foundation 
I  have  for  those  doubts  is  as  follows :  I  have  already  attempted  to 
show  that  the  reason  why  it  was  held  in  Jones  v.  Broadhurst  that,  in 
an  action  against  an  acceptor,  payment  by  the  drawer  is  no  plea,  was 
that  the  court  considered  that  the  money  could  not  be  treated  as  hav- 
ing been  paid  and  received  in  satisfaction  of  the  claim  against  the 
acceptor ;  and  it  is  quite  obvious  that,  in  order  to  get  accord  and  satis- 
faction, you  must  have  the  mind  both  of  the  person  who  pays  the 
money  and  the  person  who  receives  the  money,  or  receives  the  goods, 
consenting.  My  difficulty  consists  in  seeing  how,  if  the  holder  of 
the  bill  is  not  aware  when  he  receivag  the  money  from  the  di-awer 
that  the  bill  is  an  accommodation  bill,  he  can  be  regarded  as  having 
accepted  the  money  in  satisfaction  of  his  claim  as  against  the  acceptor. 
On  the  other  hand,  if  he  knows  that  it  is  an  accommodation  bill,  then 
he  knows  that  virtually  the  drawer  is  in  the  situation  of  acceptor;  that 
is  to  say,  he  is  the  person  on  whom  the  ultimate  responsibility  of  pay- 
ing the  bill  must  rest.  The  doubt  I  have  just  mentioned  is  confirmed 
by  what  took  place  in  the  case  of  Randall  v.  Moon,  to  which  I  have 
before  alluded,  because  there,  as  my  Lord  has  already  said  and  ex- 
plained, the  attempt  was  made  to  set  up  in  the  action  brought.against 
the  acceptor  the  payment  made  in  the  action  against  the  drawer ;  and, 
it  being  urged  that  it  was  an  accommodation  acceptance,  Jervis,  C.  J., 
said  :  "  It  seems  to  me  that  the  payment  and  acceptance  of  the  money 
under  the  judge's  order,  in  the  action  by  the  plaintiff  against  Turner, 
the  drawer,  the  plaintiff  having  no  notice  that  Moon  was  an  accommo- 
dation acceptor,  cannot  be  considered  as  a  payment  on  behalf  of  the 
acceptor,  or  an  acceptance  in  satisfaction  and  discharge  of  the  causes 
of  action  against  the  acceptor,  because  the  right  of  action  for  damages 
had  vested  at  the  time." 

However,  although  I  thought  it  right  to  express  the  doubts  I  feel  on 
the  subject,  it  is,  as  it  seems  to  me,  not  material  now  to  decide  how 
the  law  is  with  reference  to  that  point,  because,  assuming  that  the  ac- 
tion can  be  maintained  by  the  holder  against  the  acceptor,  notwith- 
standing the  payment  made  by  the  drawer,  the  question  remains  to  be 
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considered,  whnt  is  the  amount  of  damages  that,  is  recoverable  under 
such  circumstances.  Now,  where  the  bill  is  not  an  accommodation 
bill,  —  that  is  to  say,  the  acceptor  is  the  person  out  of  whose  pocket  the 
money  to  meet  the  bills  must  come, —  then  it  should  be  held,  as  was  held 
in  the  case  of  Jones  v.  Broadhurst,  that,  notwithstanding  the  payment 
by  the  drawer,  the  holder  may  recover  the  whole  sum  against  the  ac- 
ceptor, because  he  is  the  person  who  is  to  pay  the  whole  of  the  money 
ultimately ;  and  that,  when  the  holder  has  so  recovered  from  the  ac- 
ceptor, to  the  extent  to  which  he  has  already  been  paid  by  the  acceptor, 
he  shall  hold  the  money  so  recoveVed  as  ti-ustee  for  the  drawer. 

But  a  totally  different  consideration  arises  where,  by  reason  of  its 
being  an  accommodation  bill,  it  is  impossible  to  look  at  the  holder, 
supposing  he  was  allowed  to  recover  the  whole  amount,  as  holding 
that  difference  as  trustee  for  the  drawer.  Therefore,  it  seems  to  mo 
that,  where  it  appears  that  the  bill  sued  on  is  an  accommodation  bill, 
even  supposing  that  the  holder  had  no  notice  of  it  at  the  time  he  re- 
ceived payment  from  the  drawer,  yet  that  payment  must  be  taken  in 
mitigation  of  damages,  and  that  the  holder  can  recover  no  more  than 
the  difference  between  the  amount  of  the  bill  and  that  payment. 

If  that  is  so  with  respect  to  an  accommodation  bill,  it  would  follow 
in  principle  that  it  would  be  the  same  in  all  cases  where,  supposing 
the  holder  to  recover  the  whole  of  the  money  due  on  the  bill,  the  state 
of  things  between  the  acceptor  and  the  drawer  is  such  that  it  would 
be  contrary  to  justice  that  the  money,  when  recovered,  should  be  held 
in  trust  for  the  party  who  had  first  paid  it.  In  such  a  case  as  that,  I 
think  it  is  plain  that  the  first  payment  ought  to  be  allowed  in  reduc- 
tion of  damages. 

If  that  is  so,  applying  those  principles  to  the  present  case,  and 
looking  at  all  the  circumstances,  it  is  clear  to  me  that  enough  is  paid 
into  court  to  satisfy  all  the  damages,  and  the  defendant  is  entitled  to 
judgment. 

WiLLES,  J.  I  am  of  the  same  opinion,  and  desire  to  express  my 
entire  concurrence  in  the  opinion  expressed  by  my  brother  Byles,  in 
the  8th  edition  of  his  book,  p.  158  :  "After  a  partial  payment  at  ma- 
turity by  the  acceptor,  or  any  other  party  really  the  principal  debtor, 
the  holder  cannot  recover  of  the  acceptor  more  than  the  balance."  I 
apprehend  that  that  is  good  sense  and  good  law ;  and  it  is  only  neces- 
sary to  bear  in  mind  one  or  two  of  the  elementary  considerations 
affecting  the  law  of  bills  of  exchange,  for  the  purpose  of  being  satis- 
fied that  it  is  so.  Its  good  sense  is  obvious.  Bills  of  exchange,  as 
everybody  knows,  rest  on  peculiar  considerations  :  that  which  is  most 
peculiar  is  that  they  pass  by  indorsement,  giving  a  right  of  action  to 
successive  holders.    That  which  appears  to  me  to  be  equally  elementary 
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is  this :  that  the  holder  of  a  bill  of  exchange  is  entitled  to  no  more 
than  the  principal,  and  also  interest  on  the  bill,  if  the  jury  see  fit  to 
give  it ;  and  if  I  am  told  there  is  any  law  that  the  holder  of  a  bill  of 
exchange,  having  been  paid  by  perhaps  the  sixth  indorser  of  the  bill 
the  amount  of  the  principal  and  interest  up  to  the  date  of  payment, 
is  entitled  afterwards  to  sue  each  of  the  other  five  indorsers  for  one 
farthing  each,  I  say  that  that  is  a  proposition  which  is  absurd  in  its 
statei-ient,  and  which  has  no  existence  in  the  custom  of  merchants. 

The  law  as  to  accord  and  satisfaction  (strictly  so  called)  after  breach 
is  in  my  judgment  wholly  inapplicable  to  bills  of  exchange,  because  by 
the  custom  of  merchants  to  be  found  laid  down,  not  only  in  the  law  of 
this  country,  but  in  the  law  of  all  commercial  countries  that  deal  with 
bills,  a  bill  of  exchange,  even  after  breach,  may  be  discharged  without 
accord  and  satisfaction  by  the  assent  of  the  holder.  It  is  only  neces- 
sary that  he  should  assent  to  his  having  no  longer  any  claim  on  the 
bill.  A  very  remarkable  case  of  that  kind  occurred  not  many  years 
ago,  where  a  person,  having  lent  a  relative  a  large  sum  of  money,  took 
as  security  a  promissory  note,  payable  on  demand,  and  before  he  died, 
being  anxious  that  the  relative  should  have  the  full  benefit  of  the 
money,  handed  to  him  a  receipt  in  full  for  the  amount  of  the  note. 
He  died  ;  and  the  executors  brought  an  action  on  the  note,  contending 
that  accord  and  satisfaction  was  necessary  for  the  purpose  of  discharg- 
ing the  liability  on  the  note  after  it  had  become  due.  Lord  Campbell 
at  Nisi  Prius,  and  the  Court  of  Exchequer  afterwards,  held  that  the 
doctrine  of  accord  and  satisfaction  was  inapplicable  to  bills  of  ex- 
change and  promissory  notes,  and  that  there  was  a  sufiicient  discharge 
by  the  testator  having  expressed  his  intention  in  his  lifetime,  though 
after  the  note  was  due,  not  to  sue  upon  it.  Foster  v.  Dawber.  The 
law  on  this  subject  is  referred  to  in  my  brother  Byles's  book  at  page 
182;  and  questions  arising  on  bills  of  exchange  are  not  to  be  dealt 
with,  in  my  opinion,  upon  technical  rules  with  respect  to  accord  and 
satisfaction,  but  we  are  to  see  whether  the  holder  has  got  that 
which  he  is  entitled  to  on  the  bill  in  moneys  numbered.  And  I 
further  desire  to  add,  that  it  appears  to  me  to  be  perfectly  indifferent 
whether  the  payment  is  made  by  the  debtor,  or  whether  it  is  made  by 
a  stranger. 

One  of  the  doctrines  laid  down  in  Jones  v.  Broadhurst  (perhaps  not 
necessary  for  the  decision  of  that  case :  if  it  were,  I  should  not  ven- 
ture to  express  any  opinion  in  opposition  to  it),  is  this:  if  a  stranger 
pays  A.'s  debts,  A.  not  knowing  of  it,  and  therefore  not  assenting  to 
it,  until  he  assents  to  it,  it  is  no  payment  of  the  debt  at  all ;  but  the 
creditor,  having  rece  ved  the  whole  amount  of  it,  may  get  it  over  again 
against  the  debtor.    I  desire  to  say  that  I  do  not,  as  at  present  advised. 
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assent  to  that  proposition.  The  authorities  in  this  country  before  the 
suggestion  was  made  in  the  case  referred  to  consisted  of  one  case 
which  is  reported  differently  by  Croke  and  Rolle.  Grymes  v.  Blofield.» 
But  I  apprehend  that  it  is  contrary  to  the  maxim  of  the  civil  law, 
debitorem  ignarum  seu  etiam  invitum  soUendo  liberare  possumus.  It 
is  also  contrary  to  the  well-known  principle  of  mercantile  law  with 
respect  to  payment :  because,  if  a  stranger  pays  a  portion  of  a  debt  in 
discharge  of  the  whole  demand,  the  debt  is  gone,  though  if  the  debtor 
pays  a  part  of  the  debt  in  discharge  of  the  whole,  the  debt  remains 
due,,  because  it  would  be  a  fraud  on  the  stranger  to  proceed.  So,  in 
the  case  of  a  composition  made  with  several  creditors,  the  debt  is  dis- 
charged, because  it  would  be  a  fraud  on  the  other  creditors  to  pro- 
ceed further.  And  then,  with  respect  to  the  assent  of  the  debtor,  I 
apprehend  that  it  is  a  well-known  principle  of  law  that  a  benefit  con- 
ferred upon  a  man  is  presumed  to  be  accepted  by  him  until  the  con- 
trary be  proved ;  and,  if  it  were  necessary  to  ascertain  that,  and  the 
invitum  in  the  civil  law  is  to  be  excluded  from  our  law,  then  I  say, 
according  to  the  familiar  authorities,  the  assent  of  the  debtor  ought  to 
be  presumed.  I  own  I  look  with  very  great  caution  on  the  path  which 
I  am  invited  to  tread,  and  at  the  first  step  of  which  I  am  obliged  to 
adopt  the  aifirmative  of  propositions  Avhich  appear  to  me,  according  to 
my  best  judgment  of  the  state  of  the  law,  not  to  be  orthodox.  There 
are  considerations,  no  doubt,  applicable  to  the  case  of  payment  of  part 
of  a  debt,  which  are  quite  different.  If  you  pay  the  whole  debt,  I 
should  have  thought  the  proper  conclusion  was  that  the  right  goes 
back  to  the  person  who  paid  it.  I  apprehend  that  the  case  of  Randall 
V.  Moon  may  well  be  supported,  on  the  ground  that  it  was  not  a  pay- 
ment of  the  whole  debt,  or  taken  as  such,  because  costs  had  been  in- 
curred in  the  action  against  the  acceptor,  and  they  had  become  part  of 
the  right  of  the  holder,  as  accessory  to  his  principal  debt. 

But  if  payment  by  a^  indorser  be  no  answer  to  the  action,  ought  it 
to  be  allowed  in  mitigation  of  damages?  I  apprehend,  where  the 
whole  debt  is  paid,  that  it  clearly  ought.  Where  part  of  it  is  paid,  the 
matter  admits  of  some  qualification,  because  there  is  another  class  of 
cases  to  which  reference  ought  to  be  made,  for  the  purpose  of  deter- 
mining this  :  I  mean  that  class  of  cases  in  which  an  attempt  has  been 
made  to  indorse  for  part,  where  an  indorsement  is  made,  not  as  on  a 
sale  of  the  bill,  but  an  advance  only  of  part  of  the  money,  with  an 
intention  of  transferring  the  rights  of  the  bill  to  the  indorsee.  There, 
where  the  indorsee  gets  the  right  to  recover  the  whole  money,  he 
would  be  necessarily  the  trustee  of  the  drawer  for  the  amount  he 
secures  beyond  that  which  he  has  advanced.  That  is  the  case  of  Reid 
1  Cro.  Eliz.  541 ;  Roll.  Abr.  471. 
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V.  Furnival,^  referring  to  the  case  of  Johnson  v.  Kennion,  in  which  the 
law  is  so  laid  down ;  and  in  that  case  the  agreement  between  the 
parties  must  have  been  this,  and  the  indorsement  must  have  been  so 
construed,  otherwise  the  intention  of  the  parties  could  not  be  carried 
into  effect.  The  whole  right  of  action  passes  to  the  indorsee,  who  is 
necessarily  a  trustee  to  the  extent  of  the  sum  exceeding  that  which  he 
has  advanced  upon  the  bill,  and  it  may  be,  where  part  of  the  sum  is 
paid  upon  the  bill,  that  the  same  rule  ought  to  apply.  Certainly,  I 
apprehend  that  it  ought  not  to  apply,  unless  there  be  no  other  mode 
of  doing  justice  between  the  parties.  Why  the  Court  of  Chancery  is  to 
be  invoked  for  the  purpose  of  settling  the  rights  of  parties  on  bills  of 
exchange,  1  am  quite  unable  to  see.  That  expression,  "he  is  a  trustee 
for  the  rest,"  may  or  may  not  mean  that  there  is  such  a  trust  as  may 
be  enforced  in  the  Court  of  Chancery.  I  should  have  thought  that 
an  action  for  money  had  and  received  would  lie  the  instant  the  in- 
dorsee himself  received  more  than  he  was  entitled  to.  I  should  have 
thought  that  the  drawer  might  have  brought  an  action  for  money 
had  and  received,  as  in  Pownal  v.  Ferrand  he  brought  it  for  money 
paid.  And  when  it  was  said  by  Mr.  Baron  Bayley,  in  the  case  of 
Reid  V.  Furnival,'  that  the  indorsee  would  be  trustee,  that  meant 
no  more  than  that  the  beneficial  interest  would  be  in  the  indorser, 
and  not  that  a  bill  in  Chancery  must  be  necessarily  filed  by  the 
drawer  for  the  purpose  of  getting  payment  of  what  he  was  entitled  to. 
I  apprehend  that  it  is  not  a  trust  for  the  Court  of  Chancery,  but  that 
it  is  a  confidence  such  as  arises  in  many  cases  out  of  a  contract  in  a 
mercantile  transaction,  from  which  the  law  implies  a  promise  to  pay 
money.  If  it  was  a  trust,  I  apprehend  that  the  proper  course  would 
be  for  a  court  of  law  to  shut  its  eyes  altogether,  and  to  refuse  to  ac- 
knowledge it  at  all,  rather  than  to  say  there  is  a  trust,  and  not  to  allow 
it  to  be  assailed  by  any  evidence.  I  own  I  entertain  a  clear  opinion, 
which,  perhaps,  I  might  have  more  properly  expressed  in  the  -rt^ords  of 
my  brother  Byles,  that  in  each  case  with  reference  to  bills  of  exchange, 
if  a  question  arises  who  is  the  principal  debtor,  prima  facie  the  ac- 
ceptor is  the  principal  debtor ;  and  then,  in  order,  the  drawer  and  the 
indorsers,  as  their  names  appear  upon  the  bill.  But  the  court  is  bound 
to  test  the  evidence  to  show  that  in  any  case  the  person  who  is  not  the 
principal  debtor  on  the  face  of  the  bill  is,  in  fact,  the  principal  debtor ; 
and,  if  he  is  the  principal,  he  is  the  agent  to  pay  for  all  those  debtors 
subordinate  to  him,  including  the  acceptor ;  and  that  is,  as  it  seems  to 
rne,  the  position  of  Cheesebrough  &  Co.  and  Yewdall  &  Co.  in  respect 
of  the  bills  to  which  they  are  parties. 

Keating,  J.,  concurred.  Judgment  for  the  defendant. 

1  1  C.  M.  &  E.  538. 
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AGRA  AND  MASTERMAN'S  BANK,  Limited,  v.  LEIGHTON. 

In  thb  Exchequee,  November  19,  1866. 

[Eeported  in  Law  Reports,  2  Exchequer,  56.J 

This  was  a  consolidated  action  on  two  bills  of  exchange  for  £3,000 
each,  dated  the  19th  of  December,  1865,  drawn  by  the  Blakeley  Ord- 
nance Company  upon,  and  accepted  by,  the  defendant,  payable  re- 
spectively at  three  and  four  months  after  date,  and  indorsed  to  the 
plaintiffs.  Both  actions  were  commenced  by  writ  under  the  Bills  of 
Exchange  Act,  1855  (18  &  19  Vict.  c.  67). 

Third  plea  :  ^  that,  whilst  the  bills  were  in  the  hands  of  the  plaintiffs, 
as  holders,  one  T.  A.  Blakeley  ^  paid  to  the  plaintiffs  the  full  amount 
due  to  them  in  respect  of  the  bills,  and  became  entitled  to  become  the 
holder  of  them,  yet  the  plaintiffs  did  not  deliver  the  bills  to  him,  but 
are  now  suing  on  them  without  his  authority,  or  the  authority  of  any 
other  person  entitled  to  maintain  an  action  upon  the  bills,  or  either  of 
them. 

Demurrer  and  joinder. 

Cohen  (Coleridge,  Q.  C,  with  him),  in  support  of  the  demurrer. 
The  third  plea  is  clearly  bad  on  the  authority  of  Jones  v.  Broadhurst, 
which  shows  that  satisfaction  by  the  drawer  furnishes  no  defence  to 
the  acceptor,  whose  contract  with  the  indorsee  is  entirely  distinct  and 
separate.  It  does  not  aver  that  the  payment  was  made  at  the  request 
or  on  behalf  of  the  defendant;  nor  that  there  was  in  the  payment  any 
privity  between  him  and  Blakeley  ;  nor  that  the  payment  was  on  any 
contract  that  the  bill  should  be  delivered  up ;  nor  does  it  even  say 
that  the  plaintiffs  are  suing  against  the  will  or  contrary  to  the  order 
of  Blakeley,  but  only  that  they  are  suing  "  without  his  authority."  All 
that  appears  is  that  some  stranger  has  paid  the  amount  of  the  bills  to 
the  plaintiffs,  who  may  be  now  suing  (consistently  with  the  plea)  as 
trustees  for  him. 

Sir  George  Honyman,  Q.  C.  {MUntyre  with  him),  in  support  of 
the  plea.  The  third  plea  is  good.  The  statement  is  here  made  which 
was  wanting  in  the  plea  in  Jones  v.  Broadhurst,  that  Blakeley  became 

1  Only  so  much  of  the  case  is  given  as  relates  to  this  plea.  The  fourth  plea, 
alleging  on  equitable  grounds  a  set-off  against  the  payee,  was  held  good  on  demur- 
rer. —  Ed. 

''  Blakeley  and  the  Blakeley  Ordnance  Company  were  treated  as  identical;  and 
the  company  was  supposed  to  consist  of  Blakeley  and  one  other  person. 
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entitled  to  become  the  holder  of  the  bills,  and  that  the  plaintiffs  are 
suing  without  the  authority  of  any  person  entitled  to  maintain  an 
action  upon  the  bills.  This  statement  is  inconsistent  with  the  notion 
that  the  bills  have  been  left  in  the  hands  of  the  plaintiffs  in  order  that 
they  might  sue  upon  them. 

Cohen,  in  reply. 

The  court  then  delivered  judgment  on  the  demurrer. 

Beamwell,  B.  I  think  the  third  plea  is  bad.  The  plea  is,  if  I  may 
say  so,  bad,  because  it  is  not  good,  when  the  pleader  might  so  easily 
have  made  it  good  if  he  had  chosen.  To  make  it  good,  this  meaning 
must  be  given  to  it,  that  the  plaintiffs  were  not  the  lawful  holders  of 
the  bills  at  the  time  when  the  action  was  brought.  But  this  is  not  the 
true  meaning  of  the  plea,  because  the  payment  of  the  full  amount  due, 
which  is  the  ground  of  the  defence  stated,  has  no  such  necessary  con- 
sequence. The  payment  may  have  been  made  on  account,  or  for  many 
different  reasons,  and  not  as  a  satisfaction  of  the  bills.  But  it  is  fur- 
ther said  that  Blakeley,  by  such  payment,  became  entitled  to  be  the 
holder  of  the  bills.  Possibly ;  but  it  is  quite  consistent  with  this,  that 
although,  if  he  had  insisted  upon  it,  the  plaintiffs  must  have  delivered 
the  bills  to  him,  yet  he  did  not  so  insist;  and  they  continued  to  have 
the  de  facto  possession  of  the  bills,  and  were  entitled  to  the  remedies 
of  holders  against  the  defendant.  Whether,  if  the  plea  had  alleged 
that  the  plaintiffs  were  not,  at  the  commencement  of  the  action,  the 
lawful  holders  of  the  bills,  it  would  have  been  a  good  plea,  I  will  not 
say  ;  but  I  can  conjecture  the  reason  why  this  was  not  said.  The  bills 
may  have  been  purposely  left  in  the  hands  of  the  bankers,  as  a  further 
security  in  the  event  of  the  other  discounted  bills  being  dishonored  ; 
so  that  though,  in  one  sense,  all  was  paid,  yet  it  would  not  be  true 
that  the  plaintiffs  were  not  entitled  to  sue.  I  must  therefore  hold  the 
plea  to  be  bad,  because  I  cannot  see  that  it  is  good. 

Channell,  B.  I  am  of  the  same  opinion.  On  the  third  plea,  I  have 
had  some  doubt  whether  it  might  not  be  upheld,  as  alleging  that  the 
plaintiffs,  at  the  commencement  of  the  suit,  wei-e  not  holders  of  the 
bills,  ■ — •  not  saying  that  they  were  not  in  possession  of  the  bills,  but 
that  they  were  not  holders  with  a  right  to  sue.  But,  on  the  ground 
suggested  by  my  brother  Bramwell,  I  think  the  plea  fails.  If  upheld 
at  all,  it  must  be  on  the  ground  that  the  plaintiffs  were  tortious  holders 
of  the  bills ;  but  it  stops  short  of  stating  circumstances  which  require 
that  inference.  It  does  not  say  that  the  plaintiffs  sue  against  the  will 
of  Blakeley,  but  only  that  they  sue  without  his  authority ;  and  it  is 
consistent  with  this  averment  that  Blakeley  has  not  interfered,  and  that 
they  are  therefore  entitled  to  sue. 

PiGOTT,  B.     I  am  of  the  same  opinion.     It  is  consistent  with  the 
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facts  stated  in  the  third  plea  that  the  plaintiffs  are  rightfully  in  pos- 
session  of  the  bills,  with  the  Ordinary  rights  of  action  of  holders :  it  is 
therefore  bad. 

Judgment  for  plaintiff s  on  demurrer  to  third  plea. 


WOODWARD  AND  Another  v.  PELL. 
In  the  Queen's  Bench,  November  27,  1868. 

[Reported  in  Law  Reports,  4  Queen's  Bench,  65.] 

Declaration  on  a  bill  of  exchange  drawn  upon  the  defendant  by 
Edward  Cresswell  &  Sons  to  their  own  order,  accepted  by  the  defend- 
ant, indorsed  by  Edward  Cresswell  &  Sons  to  Henry  William  Cress- 
well,  and  by  him  indorsed  to  the  plaintiffs. 

There  were  also  the  money  counts. 

The  plea  and  replication  to  the  first  count,  on  which  issue  was  joined, 
disclosed  the  same  facts  as  are  given  more  in  detail  in  the  case ;  and, 
as  the  court  had  power  by  agreement  to  amend  the  pleadings,  it  is 
unnecessary  to  set  them  out. 

At  the  trial  before  Keating,  J.,  at  the  Gloucester  summer  assizes, 
1866,  a  verdict  was  found  for  the  plaintiffs  for  £300,  subject  to  the 
opinion  of  the  court  upon  the  following  case :  — 

The  bill  of  exchange  upon  which  the  action  is  brought  was  a  bill  for 
£300,  dated  the  7th  of  August,  1865,  payable  to  drawer's  own  order, 
four  months  after  date,  drawn  by  Edward  Cresswell  &  Sons  upon  and 
accepted  by  the  defendant.  The  bill  was  duly  indorsed  by  Edward 
Cresswell  &  Sons  to  Henry  William  Cresswell :  he  indorsed  it  in  blank, 
and  handed  it  to  J.  C.  Hodges,  who  indorsed  to  his  bankers,  the  Metro- 
politan and  Provincial  Banking  Company  ;  and  they  held  the  bill,  as 
such  indorsees,  at  maturity. 

The  bank  commenced  three  actions  upon  the  bill  against  the  de- 
fendant, against  Edward  Cresswell  &  Sons,  and  against  Henry  William 
Cresswell. 

In  the  action  by  the  bank  against  H.  W.  Cresswell,  the  indorser,  the 
writ  was  issued  on  the  15th  of  January,  1866.  On  the  13th  of  March, 
1866,  H.  W.  Cresswell,  for  the  purpose  of  taking  up  the  bill,  handed 
over  to  J.  C.  Hodges  securities  for  an  amount  equal  to  that  of  the  bill ; 
and  out  of  the  proceeds  of  those  securities,  and  on  behalf  of  H.  W. 
Cresswell,  Hodges  paid,  on  the  21st  of  March,  1866,  the  amount  due 
on  the  bill  to  the  Metropolitan  and  Provincial  Banking  Company  ; 
whereupon,  on  the  3d  of  April,  an  order  was  made  to  stay  proceedings 
on  payment  of  costs.    The  bill  remained  in  the  hands  of  the  bank  until 
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the  costs  were  taxed  and  paid.  The  costs  were  taxed  at  £21  lis.  Ad., 
and  that  sum  was,  on  the  13th  of  April,  1866,  paid  to  the  bank  by  the 
plaintiffs,  as  solicitors  for,  and  on  behalf  of,  H.  W.  Cresswell ;  and  on 
the  same  day  the  bill  was  delivered  over  to  the  plaintiffs  as  such  solici- 
tors. Two  or  three  days  afterwards,  and  before  the  31st  of  May,  1866, 
the  plaintiffs,  to  whom  H.  W.  Cresswell  was  indebted  for  costs  in  an 
amount  larger  than  that  of  the  bill,  applied  to  him  for  money  on  account, 
and  he  transferred  to  them  the  bill,  which  had  already  been  indorsed 
in  blank  by  him  as  aforesaid,  in  part  payment  of  their  claim  against 
him ;  but  there  was  no  further  or  other  indorsement  of  the  bill  to  the 
plaintiffs. 

In  the  action  by  the  bank  against  the  defendant,  the  acceptor,  the 
writ  was  issued  on  the  29th  of  December,  1865.  Judgment  was  signed 
on  the  3d  of  March,  1866 ;  and,  on  the  6th  of  March,  the  bank  lodged 
a  ca.  sa.  against  the  defendant  on  the  judgment  with  the  sheriff  of 
Middlesex,  indorsed  to  satisfy  £310  9s.  lid.,  being  the  amount  due  on 
the  bill  and  costs,  and  £1  5s.  costs  of  execution,  &c.  On  the  29th  of 
March,  the  defendant,  having  been  arrested  in  another  suit,  was  in- 
formed by  the  sheriff's  officer  that  he  held  this  ca.  sa.  The  sheriff's 
officer  communicated  then  with  the  bank,  and  received  an  order  to 
detain  defendant  under  their  execution,  which  he  did  accordingly; 
and,  about  four  hours  afterwards,  he  received  an  order  to  discharge 
the  defendant,  on  payment  of  £9  Is.  lOd.  and  the  fees. 

This  payment  was  made,  and  the  defendant  was  released. 

No  receipt  was  given  by  the  sheriff  for  the  payment  made  to  him  by 
the  defendant ;  but,  on  the  12th  of  April,  when  the  sheriff  paid  over 
to  the  bank  the  £9  Is.  lOd.,  the  following  receipt  was  given  :  — 

"  The  Meteopolitan  and  Peotincial  Bank  v.  Pell. 
"  Received,  April  12,  1866,  of  Mr.  Bunn,  officer  to  the  sheriff  of 
Middlesex,  £9  Is.  lOd.,  in  discharge  of  debt  and  costs  herein. 

"  For  plaintiff's  attorney,  J.  Holditch." 

This  sum  of  £9  Is.  10c?.  was  the  amount  of  taxed  costs  due  to  the 
bank  in  their  action  against  the  defendant.  No  further  or  other  pay- 
ment was  at  any  time  made  by  the  defendant  in  respect  of  the  bill. 

The  plaintiffs,  on  the  31st  of  May,  1866,  and  after  the  bill  had  been 
transferred  to  them  by  H.  W.  Cresswell  in  manner  aforesaid,  com- 
menced the  present  action. 

The  court  were  to  have  liberty  to  make  such  amendments  in  the 
pleadings  as  the  judge  at  Nisi  Prius  might  have  made,  and  to  draw 
any  inferences  of  fact  which  a  jury  ought  to  have  drawn. 

The  question  for  the  court  was  whether,  upon  the  facts,  the  defend- 
ant remained  liable  to  pay  the  amount  of  the  bill  to  the  plaintiffs. 
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-H.  Matthews,  Q.  C,  for  the  plaintiffs.  The  bank,  being  the  holders 
of  the  bill  at  maturity,  commenced  actions  against  the  defendant,  the 
acceptor,  and  Cresswell,  an  indorser.  The  bank  obtained  judgment 
against  the  defendant  on  the  3d  of  March,  and  lodged  a  ca.  sa.  on  the 
6th  of  March ;  but  they  did  not  take  him  and  discharge  him  till  the 
29th.  On  the  21st,  Cresswell  paid  the  bill,  and  he  then  became  the 
holder ;  and  he  could  sue  the  defendant  or  any  other  party  prior  to 
himself,  or  negotiate  it,  as  he  did,  and  give  a  right  to  the  plaintiffs. 
"  A  bill  of  exchange  is  negotiable  ad  infinitum  until  it  has  been  paid 
by,  or  discharged  on  behalf  of,  the  acceptor.  If  the  drawer  has  paid 
the  bill,  it  seems  he  may  sue  the  acceptor  upon  the  bill ;  and  if,  instead 
of  suing  the  acceptor,  he  put  it  into  circulation  upon  his  own  indorse- 
ment only,  it  does  not  prejudice  any  of  the  other  parties  who  have 
indorsed  the  bill  that  the  holder  should  be  at  liberty  to  sue  the  ac- 
ceptor." Per  Lord  Ellenborough,  in  Callow  v.  Lawrence,  cited  in 
Byles  on  Bills  at  p.  157,  8th  ed.  Judgment  and  execution  issued 
against  any  party  to  a  bill,  without  satisfaction,  are  no  extinguishment 
of  the  debt  either  as  against  him  or  any  other  party.  Tarleton  v.  All- 
husen.^  In  Thompson  v.  Parish,''  Cockburn,  C.  J.,  after  alluding  to  the 
judgment  of  Littledale,  J.,  in  Beard  v.  M'Carthy,"  says:  "With  the 
greatest  respect  for  the  very  learned  judge  who  decided  that  case,  I 
cannot  help  thinking  that,  in  saying  '  that  taking  the  defendant  in  exe- 
cution is  the  same  as  if  the  defendant  had  paid  the  debt  and  costs,'  he 
has  gone  too  far.  The  effect  of  taking  the  debtor  in  execution  is,  no 
doubt,  to  suspend  all  other  remedies  against  him ;  but  it  is  going  too 
far  to  say  that  the  debt  is  thereby  altogether  extinguished."  And 
Willes,  J.,  in  the  same  case,  cites  Foster  v.  Jackson  *  as  expressly  lay- 
ing down  the  law  that  taking  a  debtor  in  execution  under  a  ca.  sa.  is 
not  an  actual  satisfaction.  Claxton  v.  Swift.^  Cresswell,  therefore, 
was  still  liable  on  the  bill  at  the  time  he  paid  it ;  and,  although  Eng- 
lish V.  Darley  °  may  be  an  authority  that  the  bank,  by  releasing  the 
acceptor  from  custody,  discharged  all  the  indorsers,  yet  that  doctrine 
is  inapplicable  in  the  present  case,  as  Cresswell  had  already  paid  the 
bill  under  legal  pressure.  This  is  simply  the  case  of  one  of  several 
sureties  sued  by  the  creditor  concurrently  with  the  principal  debtor. 
And,  the  surety  having  paid  under  pressure  of  the  action,  he  has  an 
immediate  right  of  action  against  his  principal,  which  no  subsequent 
act  of  a  third  person  can  divest. 

[Hates,  J.     Before  the  principal  debtor  had  been  taken  or  released 
from  custody,  the  debt  had  been  lawfully  discharged  by  his  surety  :  it 

1  2  Ad.  &  E.  Z2.  2  5  C.  B.  (h.  s.)  692,  698. 

8  9  Dowl.  136.  *  Hob.  59. 

5  2  Show.  441,  503.  6  2  B.  &  P.  61. 
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would  be  monstrous  if  the  subsequent  voluntary  act  of  a  third  person 
could  deprive  the  surety  of  his  right  of  action  against  the  principal.] 

[Lush,  J.  After  the  bill  had  been  paid  by  Cresswell,  could  the 
bank  have  proceeded  against  the  defendant  ?] 

In  Byles  on  Bills,  8th  ed.  p.  205,  it  is  said :  "  The  better  opinion 
seems  to  be  that  to  an  action  against  the  acceptor  payment  by  the 
drawer  is  no  plea." 

A.  iS.  Hill,  Q.  C,  for  the  defendant.  It  is  a  fallacy  to  say  that 
Cresswell  paid  and  became  the  holder  of  the  bill  on  the  21st  of  March. 
It  was  not  till  the  13th  of  April  that  he  had  perfected  his  right  to  the 
possession  of  the  bill,  when  it  was  handed  over  to  him.  Up  to  that 
time,  the  bank  were  the  holders  of  the  bill,  and  not  Cresswell ;  and 
they,  by  discharging  the  acceptor  out  of  custody,  discharged  and  ex- 
tinguished the  bill  and  all  rights  upon  it.  Jaques  v.  Withy. ^  Cress- 
well had  acquired  no  right  of  action  at  that  time. 

JT.  Matthews,  in  reply.  The  bank  had  no  right  to  the  bill  after  it 
had  been  paid  in  full  on  the  21st  of  March  ;  and  therefore  (conceding 
which  is  a  very  doubtful  point,  that  the  discharge  of  the  acceptor  from 
execution  without  payment  would  otherwise  have  extinguished  the 
bill)  the  discharge  of  the  defendant  could  have  no  operation  on  Cress- 
well's  vested  right  of  action. 

Lush,  J.  I  had  some  difficulty  at  first ;  but  I  have  come  to  a  con- 
clusion satisfactorily  to  my  own  mind  that  our  judgment  ought  to  be 
for  the  plaintiffs.  The  bank  were  indorsees  and  holders  of  the  bill  at 
its  maturity.  They  brought  actions  against  the  defendant,  the  acceptor, 
and  two  indorsers  of  the  bill.  In  the  action  against  the  defendant,  the 
acceptor,  the  bank  obtained  judgment  on  the  3d  of  March  ;  and,  on 
the  6th  of  March,  a  ca.  sa.  was  lodged  with  the  sheriff.  On  the  21st 
of  March,  before  the  defendant  was  taken  in  execution,  Cresswell,  one 
of  the  indorsers  who  had  been  sued,  paid  to  the  bank  the  amount  of 
the  bill.  If  he  had  paid  the  costs  also,  he  would  have  been  entitled  at 
once  to  the  possession  of  the  bill.  Assuming,  therefore,  that  the  non- 
payment of  the  costs,  to  which  I  will  advert  presently,  made  no  differ- 
ence, Cresswell,  having  paid  the  bill  as  indorser  or  surety,  had  a  right 
of  action  at  once  against  the  defendant,  the  principal,  or  person  pri- 
marily liable ;  and  this  right  was  vested  on  the  21st  of  March.  On 
the  29th  of  March,  the  defendant  was  detained  in  execution ;  and,  if 
the  bank  had  continued  to  hold  him,  that  would  have  been  no  answer 
by  the  defendant  to  an  action  by  Cresswell,  and  neither  in  my  opinion 
would  his  discharge  have  been  any  answer.  It  would  be  monstrous, 
as  my  brother  Hayes  observed,  if  the  act  of  a  third  person  in  discharg- 
ing the  principal  out  of  custody  could  take  away  the  prior  vested  right 

I  1  T.  K.  557. 
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which  the  surety  had  against  him.  The  discharge  was  a  mere  volun- 
tary act  by  the  banlc,  although  it  might  be  a  very  proper  act  on  their 
part.  Then,  does  the  fact  that  Cresswell  had  only  paid  the  amount  of 
the  bill,  and  not  the  costs,  before  the  discharge  of  the  defendant,  make 
any  difference  ?  Clearly  not.  He  paid  sufficient  to  cover  the  amount 
due  on  the  bill,  and  specifically  appropriated  it  to  the  payment  of  the 
bill ;  and  the  only  effect  of  the  non-payment  of  the  costs  was  that  the 
bank  had  a  lien  upon  the  bill  till  the  costs  were  paid ;  but  Cresswell's 
right  to  the  bill,  and  his  rights  and  remedies  on  the  bill  against  the 
defendant,  were  just  the  same  as  if  he  had  paid  the  costs  on  the  21st 
of  March,  and  the  bill  had  then  been  handed  to  him.  He  was  then 
the  holder  of  the  bill.  Therefore,  Cresswell  having  this  vested  right  of 
action  on  the  bill  against  the  defendant,  it  would  be  unreasonable  in 
the  extreme  if  Cresswell,  the  surety,  were  to  be  deprived  of  his  right 
of  action  against  the  principal,  because  the  principal,  by  the  voluntary 
act  of  a  third  person,  had  been  discharged ;  and  Cresswell  having  this 
right  of  action  on  the  bill  could  transfer  it  to  the  plaintiffs,  who  are 
therefore  entitled  to  recover. 

Hannen  and  Hayes,  JJ.,  concurred. 

Judgment  for  the  plaintiff i?- 


THORNTON  aito  Othees  v.  MATNARD. 
In  the  Common  Pleas,  July  9,  1875. 

[Reported  in  Law  Reports,  10  Common  Pleas,  695.] 
The  declaration  contained  nine  counts  upon  nine  several  bills  of 
exchange  drawn  respectively  by  Rutty  &  Co.  upon  and  accepted  by 
the  defendant,  and  indorsed  by  Rutty  &  Co.  to  the  plaintiffs,  and  also 
a  count  upon  a  promissory  note  drawn  by  the  defendant  payable  to 
the  plaintiffs,  and  the  money  counts  and  a  count  for  interest. 

The  defendant  pleaded  to  the  first  nine  counts  an  equitable  plea,  as 
follows :  For  a  defence  on  equitable  grounds  as  to  the  sum  of  £425, 
parcel  of  the  plaintiffs'  claim  in  respect  of  the  first  nine  counts  of  the 
declaration,  the  defendant  says  that,  after  the  acceptance  of  the  said 
several  bills,  T.  B.  Jones  was  duly  appointed  trustee  of  the  estate  and 
effects  of  John  Rutty  &  Co.,  and  their  property  became  and  was  and 

1  Brown  v.  Foster,  4  Ala.  282 ;  Sawyer  v.  Bradford,  6  Ala.  572 ;  Sawyer  v.  Pat- 
terson, 11  Ala.  523,  contra. 

Conf.  Siddall  v.  Bawcliffe,  1  Cr.  &  M.  487 ;  Sawyer  v.  White,  19  Vt.  40 ;  Claxton 
V.  Swift,  2  Show.  441,  494;  Hayling  v.  MulhaU,  2  W.  Bl.  1235. 
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is  vested  in  such  trustee  under  a  liquidation  by  arrangement  pursuant 
to  and  within  the  meaning  of  the  Bankruptcy  Act,  1869,  part  5,  and 
that  the  plaintiffs,  being  such  holders  and  indorsees  of  the  said  bills  of 
exchange  as  in  the  declaration  mentioned,  were,  long  before  this  suit, 
paid  by  such  trustee,  and  received,  out  of  the  estate  and  effects  of 
Rutty  <fc  Co.  so  vested  as  aforesaid,  the  sum  of  £425,  to  which  this 
plea  is  pleaded,  being  a  dividend  on  the  amount  of  the  said  bills  pay- 
able to  the  plaintiffs  by  Rutty  &  Co.  as  drawers  of  the  bills,  and  that 
the  plaintiffs  have  thence  hitherto  had  and  still  have  no  beneficial 
interest  whatsoever  therein,  and  that  they  are  suing  for  the  said  sura 
of  £425,  parcel,  &c.,  only  as  trustees  and  agents  for  T.  B.  Jones  as 
such  trustee  as  aforesaid,  and  for  the  benefit  of  the  said  estate  of 
Rutty  &  Co.,  and  not  otherwise ;  and  the  defendant  further  says  that, 
before  and  at  the  time  of  the  said  liquidation  by  arrangement.  Rutty 
&  Co.  became  and  were  and  still  are  indebted  to  the  defendant  in  an 
amount  equal  to  the  plaintiffs'  claim  in  respect  of  the  matter  herein 
pleaded  to,  for  money  payable  by  Rutty  &  Co.  to  the  defendant  for 
bricks  and  goods  sold  and  delivered,  and  bricks  and  goods  bargained 
and  sold  by  the  defendant  to  Rutty  &  Co.,  &c. ;  and  the  defendant 
further  says  that,  at  the  time  of  Rutty  &  Co.  becoming  indebted  to 
the  defendant  as  aforesaid,  they  became  so  on  the  faith  of  the  defend- 
ant being  indebted  to  them,  and  of  his  liability  to  them  in  respect  of 
the  bills  of  exchange  in  the  first  nine  counts  mentioned ;  and  the 
defendant  is  willing  to  set  off  and  claims  equitably  to  be  entitled  to 
set  off  the  amount  of  the  said  debt  so  due  and  owing  from  Rutty 
&  Co.  to  the  defendant  against  the  plaintiffs'  claim  in  respect  of  the 
matter  herein  pleaded  to,  pursuant  to  the  statute  in  such  case  made 
and  provided,  and  also  the  said  Bankruptcy  Act,  1869. 

To  this  plea  the  plaintiffs  demurred,  on  the  ground  that  it  substan- 
tially amounted  to  a  plea  of  payment  by  the  drawers,  without  the 
acceptor  being  party  to  the  transaction.     Joinder  in  demurrer. 

May  3.  B.  Q-.  Williams,  Q.  C.  {Lumley  Smith  with  him),  in  sup- 
port of  the  demurrer.  The  substance  of  the  plea  is  this  :  the  holders 
of  the  bills  have  received  from  the  drawers  £425,  in  part  discharge 
of  their  liability  on  the  bills,  and  therefore  quoad  that  sum  they  are 
suing  as  trustees  for  the  drawers ;  and  I,  the  acceptor,  have  an  equita- 
ble right  to  set  off  a  debt  due  to  me  from  the  drawers.  The  first 
part  of  the  plea  clearly  affords  no  defence,  payment  by  the  drawers 
being  no  defence  to  an  action  against  the  acceptor,  whether  of  the 
whole  or  of  part  of  the  amount  of  the  bill:  Jones  v.  Broadhurst; 
Agra  and  Masterman's  Bank  v.  Leighton ;  and  the  second  part 
depends  upon  the  mutual  credit  clause  of  the  Bankruptcy  Act,  1869 
(32  &  83  Vict.  c.  71),  §  39;  but  that  clause  applies  only  to  credits 
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between  the  bankrupt  and  the  person  suing.  See  Turner  v.  Thomas,^ 
where  Willes,  J.,=  says :  "  The  39th  section  of  the  32  &  33  Vict.  c.  71  is 
a  section  intended  for  the  settlement  of  all  proceedings  between  the 
bankrupt  and  persons  dealing  with  him ;  and  there  seems  no  reason 
for  bringing  in  persons  standing  outside,  who  cannot  have  the  same 
benefits.  It  is  a  settlement  appropriate  to  bankruptcy,  and  not  to 
persons  who  are  solvent.  That  is  one  reason.  Another  is,  that  the 
principle  of  George  v.  Clagett '  applies  only  to  what  may  be  said  to  be 
the  proximate  motive  of  dealing  with  the  factor;  and  the  contin- 
gency of  his  bankruptcy  and  the  mode  of  settling  accounts  with  his 
assignees  cannot  be  said  to  have  been  contemplated.  The  defence 
here  attempted  to  be  set  up  is  not  a  defence  against  the  factor,  but 
only  a  special  mode  of  settling  accounts  with  his  assignees  upon  his 
bankruptcy,  and  therefore  is  not  one  of  the  defences  falling  within 
the  principle  of  George  v.  Clagett.  And  see  Williams  on  Bankruptcy 
p.  56.  The  plea,  therefore,  is  neither  good  as  a  legal  nor  as  an  equit- 
able defence." 

Baylis,  Q.  C,  contra,  contended  that  the  plaintiffs,  having  been 
paid  a  part  of  the  amount  of  the  bills  by  the  trustee  under  the  bank- 
ruptcy of  the  drawers,  were  as  regards  the  sum  so  paid  trustees  for 
them,  and  consequently  the  defendant  had  a  right  in  equity  to  set  off 
against  their  claim  on  the  bills  any  claim  which,  but  for  the  interven- 
tion of  the  trust,  he  could  have  set  off  against  the  drawers.  He  cited 
Cochrane  v.  Green,*  Clark  v.  Cort,*  Elkin  v.  Baker,"  and  Booth  v. 
Hutchinson.' 

H.  Q.  Williams,  Q.  C,  was  heard  in  reply.  Cur.  adv.  vult. 

July  9.  The  judgment  of  the  court  (Lord  Coleridge,  C.  J.,  and 
Brett  and  Archibald,  JJ.)  was  delivered  by 

Lord  Coleridge,  C.  J.     This  was  a  demurrer  to  an  equitable  plea. 

The  declaration  contained  nine  counts  on  nine  bills  of  exchange, 
and  it  contained  other  counts  not  now  necessary  to  be  referred  to. 
The  plaintiffs  were  the  indorsees  of  the  bills  ;  the  defendant  was  the 
acceptor  ;  Messrs.  John  Rutty  &  Co.  were  the  drawers. 

The  defendant  pleaded  an  equitable  plea  to  the  counts  on  the  bills, 
as  to  £425,  parcel  of  the  amount  claimed,  that  the  drawers  became 
bankrupt,  and  that  the  plaintiffs  received  £425  as  a  dividend  on  the 
amount  of  the  bills  due  from  the  drawers  to  the  plaintiffs  as  indorsees  ; 
and  that,  as  regards  the  £425,  the  plaintiffs  sue  only  as  trustees  for  tho 

1  Law  Rep.  6  C.  P.  610.  2  Law  Rep.  6  C.  P.  616. 

3  7  T.  R.  359.  *  9  C.  B.  n.  s.  448. 

»  Cr.  &  Ph.  154.  »  11  C.  B.  n.  8.  526. 
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drawers.  The  plea  then  goes  on  to  plead  a  set-off  of  a  debt  due  to 
the  defendant,  the  acceptor,  from  the  drawers  of  the  bills. 

We  are  of  opinion  that  the  plea  is  good.  The  legal  position  of  the 
parties  is  ascertained  by  the  case  of  Jones  v.  Broadhurst.  The  judg- 
ment of  Cresswell,  J.,  in  that  case  reviews  the  authorities,  and  finally 
decides  that  payment  either  partially  or  in  full  by  the  drawer  to  the 
indorsee  does  not  disentitle  the  indorsee  to  sue  the  acceptor  for  the 
full  amount  of  the  bill.  But  Cresswell,  J.,  intimated  that  the  indorsee, 
on  recovering  from  the  acceptor,  was  trustee  for  the  drawer  to  tlie 
amount,  whatever  it  might  be,  of  the  drawer's  payment.  And  Sir 
John  Byles  adopts  his  view :  "  To  an  action,"  says  he.  "  against  the 
acceptor,  payment  by  the  drawer  is  no  plea,  but  only  converts  the 
holder  into  a  trustee  for  the  drawer,  when  the  holder  afterwards 
recovers  from  the  acceptor."  Byles  on  Bills,  10th  ed.  210.  And  this 
is  equally  true,  as  the  context  in  Sir  John  Byles's  book  shows,  whether 
the  payment  by  the  drawer  was  of  part  of  the  bill  or  of  the  whole. 

So  far,  therefore,  as  the  first  half  of  the  plea  is  concerned,  it  would 
of  itself  be  no  answer  to  the  action.  The  plaintiffs  would  be  entitled 
to  recover  the  amount  to  which  the  plea  is  pleaded,  and  to  hold  the 
amount  as  trustees  for  the  drawers.  In  the  case  before  us,  however, 
the  indorsees  under  the  circumstances  sue  for  the  amount  as  trustees 
for  the  drawers ;  and  in  this  state  of  facts  the  case  of  Cochrane  v. 
Green  ^  appears  to  be  an  authority  in  point.  It  was  there  held  that  a 
judgment  debt  recovered  in  the  name  of  a  trustee,  which,  if  recov- 
ered in  the  name  of  the  cestui  que  trust,  would  have  been  a  good 
set-off  at  law  against  the  plaintiff's  claim,  may  be  pleaded  as  an 
equitable  set-off.  The  present  is  the  converse  case.  The  plaintiffs 
sue  as  trustees :  the  defendant  sets  off  a  debt  due  from  the  cestui 
que  trust:  but  the  principle  which  governs  is  manifestly  the  same; 
for,  if  the  action  had  been  brought  by  the  cestuis  que  trust,  i.  e.  the 
drawers,  against  the  defendant,  their  debt  to  the  latter  might  have 
been  pleaded  as  a  legal  set-off.  Still  more  directly  in  point  is 
the  case  of  Agra  and  Masterman's  Bank  v.  Leighton.  That  was  an 
action  on  a  bill  of  exchange,  by  the  indorsee  against  the  acceptor. 
One  of  the  pleas  was  to  this  effect,  —  that  the  bill  was  accepted  by 
the  defendant  by  way  of  payment  for  goods  agreed  to  be  sold  and 
shipped  for  him  by  the  drawer,  and  that  the  defendant  only  received 
a  portion  of  the  goods,  amounting  to  £1200 ;  that  there  was  no  con- 
sideration for  the  bill  except  the  said  sum  of  £1200 ;  that  the  drawer 
paid  the  full  amount  of  the  bill  to  the  plaintifi";  and  that  the  defend- 
ant had  a  set-off  against  the  drawer  to  the  extent  of  £1200.  This 
was  held  a  good  equitable  plea;   and  the  judgment  of  Mr.  Baron 

1  9  C.  B.  N.  B.  448;  30  L.  J.  C.  P.  97. 
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Channell  is  a  clear  authority  that  the  indorsee  who  has  been  paid  by 
the  drawer,  when  he  sues  the  acceptor  on  the  entire  bill,  sues,  as 
regards  the  amount  which  the  drawer  has  paid  him,  as  trustee  for  the 
drawer;  and  the  ground  of  the  learned  Baron's  judgment  is  that  the 
set-off  in  the  case  before  him  was  of  a  debt  due  to  a  defendant  from 
a  cestui  que  trust  in  an  action  by  a  trustee. 

These  cases,  then,  and  the  cases  of  Elkin  v.  Baker  ^  and  Clark  v. 
Cort,'^  appear  to  establish  the  soundness  of  the  two  propositions  fol- 
lowing :  1.  That  the  holder,  having  been  paid  a  part  of  the  bill  by  the 
drawer's  trustee,  sues  as  regards  that  sum  as  trustee  for  and  for  the 
benefit  of  the  drawer's  trustee ;  and,  2.  That,  where  the  plaintiff  is 
suing  merely  as  trustee,  and  the  defendant  has  a  claim  against  the 
cestui  que  trust,  which,  but  for  the  intervention  of  the  trust  could  have 
been  set  off  at  law,  such  claim  can  be  set  off  in  equity.  If,  then, 
these  two  propositions  are  sound,  —  and  we  think  they  are,  —  it  fol- 
lows that  the  plea  is  good,  unless  the  bankruptcy  makes  any  difference. 
We  think  it  does  not. 

If  this  had  been  an  action  by  the  drawers'  trustee  in  liquidation, 
the  claim  of  the  acceptor  against  the  drawers'  estate  could  have  been 
set  off  at  law.  The  substantial  identity  of  proceedings  in  liquidation 
with  proceedings  in  bankruptcy  was  held,  upon  a  variety  of  author- 
ities, by  this  court  in  Megrath  v.  Gray;*  and,  since  the  statute  of 
5  Geo.  II.  c.  30,  if  this  had  been  an  action  by  the  assignee  in  bank- 
ruptcy, or  (now)  the  trustee  in  liquidation,  the  set-off  could  have  been 
pleaded  in  a  legal  plea;  that  is  to  say,  the  set-off  here  would  have 
been  good  at  law  but  for  the  intervention  of  the  trust,  and  therefore 
it  is  good  in  equity. 

We  do  not  think  the  objection  to  this  view  well  founded  which 
was  suggested  to  follow  from  the  case  of  Turner  v.  Thomas.*  That 
was  a  case  of  principal  and  factor ;  and  this  court  declined  to  extend 
the  rule  in  George  v.  Glagett  ^  to  a  case  where  the  factor  had  become 
bankrupt  and  it  was  proposed  to  set  off  mutual  credits.  Willes,  J., 
observed  that  the  object  of  the  mutual  credit  clause  was  to  settle  the 
affairs  of  bankrupts,  and  not  the  affairs  of  solvent  persons.  But  that 
was  a  very  different  case  from  the  present ;  and  it  is  clear  that,  in 
Turner  v.  Thomas,*  if  the  action  had  been  by  the  bankrupt's  trustee, 
and  for  a  liquidated  claim,  the  claim  of  the  defendant  against  the 
bankrupt's  estate  could  have  been  set  off. 

On  the  whole,  therefore,  it  appears  to  us  that  the  plea  is  good,  and 
that  there  must  be  judgment  for  the  defendant. 

Judgment  for  the  defendant. 

1  11  c.  B.  N.  s.  526.  2  1  Cr.  &  Ph.  154.  «  Law  Kep.  9  C.  P.  216. 

*  Law  Rep.  6  C.  P.  610.  ^  7  t.  R.  359. 


866  -WHEBLEE   V.   GOTLD  AND  OTHERS.  [CHAP. 


JOHN  WHEELER  v.  ALBERT  H.  GUILD  and  Others. 

In  the  SirpBEMB  Judicial  Couet,  Massachusetts,  Octobee 
Teem,  1838. 

[Reported  in  20  Piclcering,  545. J 

This  was  an  action  upon  a  promissory  note  dated  September  1, 188o, 
for  the  sum  of  $500,  made  by  the  defendants,  A.  H.  Guild  &  Cs).,  pay- 
able to  Daniel  G.  Wheeler,  Jr.,  or  order,  in  three  years,  with  interest, 
and  indorsed  by  the  payee  in  blank. 

The  parties  stated  a  case.^ 

Washburn,  for  the  plaintiff.  The  note  in  suit  was  not  paid  by  Staf- 
ford in  the  ordinary  course  of  business,  the  payment  being  made  before 
its  maturity  ;  and  such  payment  was  not  a  valid  payment  and  discharge 
of  the  note.  After  the  jjayment  of  the  note,  for  which  it  was  pledged, 
Brigham  &  Goodrich's  property  in  it  ceased.  Chitty  on  Bills  (.5th  ed.), 
192,  358  ;  Bayley  on  Bills  (Phillips  &  Sewall's  2d  ed.),  830  ;  Kingman 
V.  Pierce,^  Hatch  v.  Dennis,^  Ratcliff  v.  Davis,*  Jarvis  v.  Rogers,^  Gar- 
lick  V.  Jaraes,^  Fisher  v.  Bradford;!  Story  on  Bailm.  §  359;  Bleaden 
V.  Charles.*  If  the  pledge  had  consisted  of  any  other  property  than 
negotiable  notes,  it  would  not  be  contended  that  Brigham  &  Goodrich 
could  have  transferred  it.  It  is  true  that  a  negotiable  note  is  distin- 
guished from  other  property  in  this,  that  possession  in  the  usual  course 
of  business  carries  the  property  with  it.  Miller  v.  Race,  Collins  v. 
Martin,  Mason  v.  Waite.^  But  this  distinction  does  not  apply  except 
where  the  note  is  actually  delivered.  Peacock  v.  Rhodes  ;  Story  on 
Bailm.  §  322,  et  seq.  The  note  in  suit  was  not  given  up  to  Stafford 
when  he  paid  it ;  and  he  had  notice  before  the  failure  of  Brigham  that 
he  should  not  have  paid  it  to  Brigham.  Coddington  u.  Bay,"  Bay  v. 
Coddington.  The  payment  of  a  note  should  be  made  to  the  person 
having  it  in  his  possession,  with  authority  to  receive  payment.  Brig- 
ham was  not  the  holder  of  the  note.  It  was  among  the  private  papers 
of  Goodrich ;  and  the  want  of  possession  on  the  part  of  Brigham  was 
notice  to  Stafford  that  he  paid  at  his  peril.  Bayley  on  Bills  (Phillips 
&  Sewall's  2d  ed.),  320;  Chitty  on  Bills  (5th  ed.),  358;  Kingman  v. 
Pierce,^  Freeman  v.  Boynton."     The  transaction  between  Stafford  and 

1  This  "case,"  being  substantially  reproduced  in  the  opinion  of  the  court,  has 
been  omitted.  —  Ed. 

2  17  Mass.  247.  8  i  Fairfield,  261.  <  Yelv.  178,  and  notes. 
5  15  Mass.  409.                   6  12  Johns.  149.                     '  7  Greeul.  30. 
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Brigham  was  in  fact  a  sale  at  a  discount ;  and  Stafford  took  as  assignee, 
and  subject  to  the  rights  of  the  real  owner.     Peacock  v.  Rhodes. 

The  payment  to  Brigham  alone  was  not  valid,  the  note  having  been 
deposited  with  Brigham  and  Goodrich.  There  can  be  no  presumption 
that  it  was  a  partnership  transaction,  as  Stafford  took  a  receipt  in  the 
name  of  Brigham  alone.  Gow,  61 ;  Etheridge  v.  Binney ; '  Collyer  on 
Partn.  228,  229.  This  receipt  shows  that  the  transaction  was  a  mere 
personal  executory  contract  between  Stafford  and  Brigham. 

If  the  note  in  suit  had  passed  to  a  stranger  without  notice  of  sucn 
payment,  he  could  have  recovered  upon  it ;  and  there  is  no  reason  why 
the  plaintiff  should  be  bound  by  the  transaction. 

As  Stafford  extended  confidence  to  Brigham  alone,  he  should  bear 
the  loss  rather  than  the  plaintiff. 

Allen  and  Barton,  for  the  defendants.  The  receipt  given  by  Brig- 
ham and  Goodrich  shows  that  the  note  in  suit  was  placed  in  their  hands 
as  collateral  security  for  the  payment  of  notes  lodged  with  them  for 
collection,  as  attorneys.  There  is  no  evidence  that  this  right  to  hold 
the  note  in  suit  was  ever  transferred  from  Brigham  and  Goodrich  to 
Goodrich  alone ;  and  the  court  cannot  presume  such  a  transfer  merely 
from  the  circumstance  that  the  note  was  found  among  the  private 
papers  of  Goodrich. 

It  is  said  that  the  note  was  not  paid  in  the  ordinary  course  of  busi- 
ness, as  the  payment  was  made  before  the  maturity  of  the  note.  We 
contend  that  the  payment  of  a  note  before  it  is  due  is  as  good  as  a 
payment  after  its  maturity. 

The  plaintiff  reposed  confidence  in  Brigham  and  Goodrich  originally, 
by  depositing  with  them  the  note  indorsed  in  blank  ;  and  subsequently, 
by  permitting  it  to  remain  in  their  hands  a  long  time  after  the  notes 
for  which  it  was  held  as  collateral  security  had  been  paid.  The  loss 
has  been  owing  to  this  misplaced  confidence ;  and  it  ought  therefore  to 
fall  upon  the  plaintiff. 

Shaw,  C.  J.,  delivered  the  opinion  of  the  court.  The  facts  of  this 
ease  present  a  very  important  question  for  the  consideration  of  the 
court.  Whatever  affects  the  negotiability  and  the  free  currency  of 
promissory  notes  and  bills  of  exchange  is  of  the  utmost  importance 
to  a  mercantile  community,  the  business  of  which  is  to  a  great  extent 
transacted  through  the  medium  of  these  instruments. 

The  facts  which  may  be  deemed  material  are  these  :  The  plaintiff 
became  the  holder  of  the  note  in  question  by  regular  indorsement  for 
valuable  consideration,  soon  after  it  was  made,  being  a  note  dated 
September  1,  1833,  payable  in  three  years,  with  interest,  and  the  last 
indorsement  being  in  blank.     Within  a  year  from  the  date  of  the  note, 

1  9  Pick.  274. 
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to  wit,  111  March,  1834,  the  plaintiff,  John  Wheeler,  as  surety,  joined 
with  Daniel  G.  Wheeler  in  three  promissory  notes,  —  one  to  Brigham 
&  Goodrich,  attorneys  and  partners,  in  Worcester ;  one  to  Tappan  & 
Co. ;  and  one  to  Stewart  &  Co.,  of  New  York,  for  both  of  which  par- 
ties Brigham  and  Goodrich  were  agents  and  attorneys.  On  that  occa- 
sion, the  plaintiff,  John  Wheeler,  delivered  to  Brigham  and  Goodrich,  as 
collateral  security  to  his  three  joint  and  several  promises,  the  note  in 
question,  indorsed  in  blank,  and  took  their  receipt,  specifying  that  it  was 
so  received,  and  to  be  by  them  held  as  collateral  security  for  the  jjayment 
of  those  notes.  In  September,  1835,  these  three  notes  had  been  fully 
paid.  Though  Brigham  and  Goodrich  were  in  partnership  as  attor- 
neys-at-law,  yet  Brigham  was  engaged  in  much  other  business,  and  had 
many  separate  negotiations;  and  the  business  in  question  had  been 
done  in  the  partnership  name,  but  in  fact  by  Goodrich.  In  December, 
1835,  the  plaintiff  applied  to  Goodrich  for  the  note,  who  then  produced 
and  exhibited  it  from  a  file  of  private  paper.'!,  where  it  had  been  kept 
by  him  ;  and  he  would  then  have  given  it  up  to  the  plaintiff,  but  the 
plaintiff  had  not  his  receipt  with  him  to  exchange  for  it.  In  the  mean 
time,  before  this  application  of  the  plaintiff  to  Goodrich,  viz.,  on  the 
28th  of  November,  1835,  Brigham  had  received  of  Stafford,  one  of  the 
firm  of  A.  H.  Guild  &  Co.,  and  one  of  the  defendants,  $500,  to  pay  the 
note  in  question,  describing  it  as  a  note  payable  in  September,  1836, 
and  gave  him  a  receipt,  in  his  separate  name,  signed  D.  T.  Brigham, 
stating  that  the  $500  had  been  received  in  full  payment  of  the  note, 
and  the  note  to  be  delivered  up  to  Stafford.  Soon  after  the  applica- 
tion of  the  plaintiff  to  Goodrich  above  stated,  viz.  about  the  24th  of 
December,  Stafford,  one  of  the  defendants,  producing  Brigham's  re- 
ceipt, applied  to  Goodrich  for  the  note,  who  declined  giving  it,  on  the 
ground  that  Brigham  had  no  right  to  receive  pay  for  and  discharge  the 
note  ;  and,  by  mutual  consent,  it  was  placed  in  the  custody  of  a  gentle- 
man, for  the  use  of  the  party  having  the  better  title  to  it,  by  whom  it 
was  produced  in  this  court  on  the  trial. 

Some  inferences  are  to  be  drawn  from  this  evidence,  which  may 
have  a  bearing  on  the  case ;  but  we  think  they  are  plainly  deducible 
from  the  circumstances  stated,  and  they  are  these  :  that  Goodrich  did 
not  assent  to  the  payment  received  by  Brigham,  and  did  not  in  fact 
know  of  it  till  after  he  had  been  applied  to  by  the  plaintiff  for  the 
note  ;  that  Goodrich  had  the  actual  possession  and  custody  of  the  note ; 
and  that,  at  the  time  that  Brigham  received  the  money  and  gave  the 
receipt,  he  not  only  did  not  produce  or  exhibit  the  note,  but  that  he 
had  not  the  actual  custody  of  it,  nor  was  it  so  amongst  the  partnership 
papers,  as  that  it  was  in  the  actual  joint  custody  of  the  parties  aa  part- 
ners.    If  he  had  it  in  hia  possession,  or  had  regular  access  to  it,  in  the 
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ordinary  way  of  business,  there  is  no  reason  why  he  did  not  deliver  it  up 
to  Stafford,  instead  of  giving  him  a  receipt  and  a  promise  to  deliver  it. 

The  law  in  regard  to  bills  of  exchange  and  promissory  notes  is  so 
framed  as  to  give  confidence  and  security  to  those  who  receive  them, 
for  valuable  consideration,  in  the  ordinary  course  of  business,  when 
payable  to  bearer,  or  indorsed  in  blank  so  as  to  be  transferable  by 
delivery ;  and,  in  general,  a  party  taking  such  a  bill,  under  such  cir- 
cumstances, has  only  to  look  to  the  credit  of  the  parties  to  it,  and  the 
regularity  and  genuineness  of  the  signatures  and  indorsements.  So 
that  if  such  a  bill  or  note  be  made  without  consideration,  or  be  lost  or 
stolen,  and  afterwards  be  negotiated  to  one  having  no  knowledge  of 
these  facts,  for  a  valuable  consideration  and  in  the  usual  course  of 
business,  his  title  is  good,  and  he  shall  be  entitled  to  receive  the 
amount.  Miller  v.  Race,  Peacock  v.  Rhodes,  Grant  v.  Vaughan.  The 
credit  which  the  law  thus  attributes  to  notes  and  bills  of  exchange  which 
are  transferable  by  delivery  arises  mainly  from  the  confidence  inspired 
by  the  actual  custody  and  possession,  and  the  actual  delivery  of  the 
security  upon  such  negotiation.  To  so  great  an  extent  is  this  prin- 
ciple carried,  that,  in  regard  to  bank-notes,  and  in  most  respects  in 
regard  to  all  other  bills  and  notes  transferable  by  delivery,  the  title 
and  the  possession  are  considered  to  be  inseparable.  And  it  will  be 
presumed  that  the  party  thus  in  possession  of  a  bill  holds  it  for  value 
until  the  contrary  appears ;  and  the  burden  of  proof  is  on  the  party 
impeaching  his  title.     Collins  v.  Martin. 

But  these  rules  are  adopted  with  this  limitation,  that  the  party  thus 
taking  the  note  or  bill  does  it  in  the  ordinary  course  of  trade,  when  not 
overdue  or  otherwise  dishonored  by  any  thing  apparent  upon  the  face 
of  it,  and  without  notice  that  it  had  been  lost  or  stolen,  or  that  the 
holder  had  obtained  it  wrongfully,  or  had  no  just  right  to  receive  it  in 
the  way  of  business.  Paterson  v.  Hardacre.^  If  one  takes  a  note  or 
bill  with  actual  notice  that  it  has  been  lost  by  the  owner,  he  cannot 
hold  it  against  the  true  owner.     Lovell  v.  Martin.^ 

It  has  been  argued  that,  where  a  party  has  a  legal  title  by  indorse- 
ment and  delivery,  and  the  actual  possession  of  the  bill  or  note,  although 
he  holds  without  any  just  right  to  negotiate  or  collect  it,  still,  as  he 
has  a  legal  title,  a  transfer  from  him  will  vest  a  legal  title  in  another, 
and  authorize  such  other  to  take  for  his  own  use.  But  this  conse- 
quence, we  think,  does  not  follow.  The  true  ground  is  expressed  by 
Eyre,  C.  J.,  in  the  case  above  cited,  Collins  v.  Martin.  He  says  :  "  For 
the  purpose  of  rendering  bills  of  exchange  negotiable,  the  right  of  prop- 
erty passes  with  the  bills  themselves.  The  property  and  the  possession 
are  inseparable.  This  was  necessary  to  make  them  negotiable  ;  and  in 
1  4  Taunt.  114.  "  4  Taunt.  799. 
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this  respect  they  differ  essentially  from  goods."  In  another  part  of  his 
judgment,  in  assigning  the  reason  why  a  person  thus  having  a  legal 
title  may  not  enforce  the  collection  of  the  bill,  whether  he  has  given 
value  for  it  or  not,  he  says  :  "  If  it  can  be  proved  that  the  holder  gave 
no  value  for  the  bill,  then  he  is  in  privity  with  the  first  holder,  and  will 
be  affected  by  every  thing  that  affects  the  first.  This  all  proceeds 
upon  an  argumentum  ad  hominem.  It  is  saying,  you  have  the  title, 
but  you  shall  not  be  heard  in  a  court  of  justice  to  enforce  it  against 
good  faith  and  conscience."  The  same  reasoning  applies  to  other 
cases,  where  a  party  has  the  custody  of  a  bill,  without  any  just  right 
or  lawful  authority  to  collect  or  negotiate  it,  as  where  it  has  been  lost 
or  stolen,  or  embezzled  from  the  true  owner,  or  intrusted  to  an  agent 
for  a  special  purpose  only.  If  these  facts  are  known  to  the  party  re- 
ceiving it,  he  is  in  privity  with  the  party  from  whom  he  receives  it, 
and  cannot  be  heard  in  a  court  of  justice,  though  having  a  legal  title 
to  enforce  an  inequitable  and  unjust  demand.  Such  a  case  is  not 
within  the  reason  of  the  rule,  which  is  designed  only  to  protect  bills 
and  notes,  when  taken  in  good  faith,  in  the  course  of  business.  If  a 
note  is  paid,  not  in  the  usual  course  of  business,  or  to  a  person  having 
the  custody,  but  not  authorized  to  receive  payment,  and  that  known  to 
the  party  paying,  though  the  note  be  given  up,  it  is  no  discharge  against 
the  true  owner.     Kingman  v.  Peirce.^ 

So  payment  of  a  bill  or  check  before  it  is  due  will  not  be  a  dis- 
charge, unless  made  to  the  real  proprietor  of  it ;  and  therefore,  where 
a  banker,  contrary  to  usage,  paid  a  check  the  day  before  it  bore  date, 
which  had  been  lost  by  the  payee,  it  was  held  that  he  was  liable  to 
repay  the  amount  to  the  person  losing  it.  Da  Silva  v.  Fuller.  In 
this  case,  although  the  holder  had  the  legal  title  arising  from  the  pos- 
session of  the  check,  yet  he  was  not,  bona  fide,  the  holder  with  author- 
ity to  collect ;  and  as  the  banker  paid  it  out  of  the  usual  course  of 
business,  he  paid  it  at  the  risk  of  being  obliged  to  pay  it  again,  if  the 
party  presenting  it  had  not  just  right  to  receive  it. 

Most  of  the  same  principles  and  reasons  apply  alike  to  transfers  and 
to  payments.  We  think  the  rules  deducible  from  the  cases  are  these : 
where  a  party  takes  a  bill  transferable  by  delivery,  not  overdue  nor 
otherwise  apparently  dishonored,  for  valuable  consideration,  in  the 
usual  course  of  business,  and  without  notice,  actual  or  constructive, 
that  the  holder  came  by  it  unlawfully  or  without  title,  and  has  no  just 
right  to  collect  and  receive  it,  the  party  taking  it  shall  hold  it  as  a 
valid  security,  notwithstanding  that  it  has  been  lost  by  the  true  owner, 
or  stolen  from  him,  or  taken  by  the  holder  as  a  mere  agent  to  keep,  or 
for  other  special  purpose,  without  any  authority  to  collect  or  transfer 
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it ;  otherwise,  he  shall  not  be  deemed  to  have  a  good  title  to  hold  and 
enforce  payment  of  it,  or  to  withhold  the  bill  itself  or  the  proceeds 
of  it  from  the  party  justly  entitled.  Bleaden  v.  Charles.^  The  same 
rule  applies  to  payments.  If  a  bill  be  paid  at  maturity,  in  full,  by  the 
acceptor,  or  other  party  liable,  to  a  person  having  a  legal  title  in  him- 
self by  indorsement,  and  having  the  custody  and  possession  of  the  bill 
ready  to  surrender,  and  the  party  paying  has  no  notice  of  any  defect 
of  title  or  authority  to  receive,  the  payment  will  be  good.  But  in  both 
cases  faith  is  given  to  the  holder,  mainly  on  the  ground  df  his  posses- 
sion of  the  bill,  ready  to  be  surrendered  or  delivered,  and  the  actual 
surrender  and  delivery  of  it  upon  the  payment  or  transfer.  If,  there- 
fore, upon  such  payment,  the  holder  has  not  the  actual  possession  of 
the  bill  ready  to  be  delivered,  and  does  not  in  fact  surrender  it,  but 
gives  a  receipt  or  other  evidence  of  the  payment ;  and  if  it  turns  out 
that  the  party  thus  receiving  had  not  a  good  right  and  lawful  author- 
ity to  receive  and  collect  the  money,  but  that  another  person  had  such 
right,  the  payment  will  not  discharge  the  party  paying,  but  will  be  a. 
payment  in  his  own  wrong,  —  he  must  pay  the  bill  again  to  the  right 
owner,  and  must  seek  his  redress  against  the  party  receiving  his  money, 
on  the  pretence  that  he  had  a  right  to  receive  it  as  the  holder  of  the 
bill,  when  in  fact  he  had  no  such  right. 

Applying  these  principles  to  the  present  case,  the  court  are  of  opinion 
that  the  payment  made  by  Stafford  to  Brigham,  under  the  circum- 
stances, did  not  operate  as  a  payment  and  discharge  of  this  note,  and 
that  the  plaintiff  is  entitled  to  recover. 

The  plaintiff  was  the  holder  of  this  note  by  indorsement  before  it 
was  pledged  to  Brigham  and  Goodrich,  and  had  the  complete  legal 
and  equitable  title  to  it,  and  the  whole  beneficial  interest  in  it.  Being 
transferable  by  delivery,  when  transferred  to  Brigham  and  Goodrich, 
they  took  the  legal  title,  with  a  right  to  collect  it,  and  apply  the  pro- 
ceeds to  the  payment  of  the  notes,  for  the  security  of  which  it  was 
pledged,  if  they  should  not  be  otherwise  paid.  But,  when  those  notes 
were  paid,  all  right  of  Brigham  and  Goodrich  to  transfer  or  collect  it 
ceased,  and  they  had  the  mere  naked  possession  of  it  for  the  plaintiff, 
to  be  surrendered  on  demand.  Now,  whatever  might  have  been  the 
effect  of  an  actual  surrender  and  delivery  of  this  note  to  one  of  the 
promisors,  on  receiving  payment,  it  is  very  clear  that,  according  to  all 
the  rules  applicable  to  this  subject,  without  surrendering  and  deliver- 
ing up  the  note,  the  payment  must  be  considered  as  made  at  the 
risk  of  the  party  paying;  and,  as  the  party  receiving,  in  fact,  had  no 
right  to  receive  payment,  such  payment  and  receipt  did  not  discharge 
the  note,  as  against  the  true  cwner.    It  is  not  necessary  to  consider 
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whether  Brigham  was  acting  in  his  partnership  capacity  or  not ;  be- 
cause, after  the  purpose  was  accomplished,  for  which  the  note  was 
pledged  to  the  partners,  they  had  no  just  right  or  lawful  authority  to 
transfer  or  collect  the  note,  as  against  the  plaintiff.  If  they  had  jointly 
transferred  it  in  the  due  course  of  business,  although  their  transferee, 
without  notice,  might  have  held  it,  it  would  be  in  virtue  of  the  law 
which  protects  such  transfers  to  a  party  without  notice,  in  order  to 
give  effect  to  the  currency  of  bills  and  notes,  and  not  because  Brigham 
and  Goodrich  had  any  right  or  lawful  authority.  If,  therefore,  thoy 
had  given  a  transfer  in  writing  with  a  promise  to  deliver  the  note,  not 
delivering  or  producing  it,  no  title  would  have  passed  as  against  the 
plaintiff,  because  such  transfer,  without  delivery,  would  not  be  within 
the  reason  or  principle  of  the  rule. 

But  we  think  the  other  point  is  equally  decisive.  Brigham  not  only 
did  not  produce  or  exhibit  the  note,  but  he  had  not  the  actual  custody 
or  possession  of  it.  He  did  not  profess  to  act  for  the  partnership,  but 
signed  the  receipt  in  his  own  name.  Had  Brigham  and  Goodrich,  as 
partners,  been  the  true  holders  of  the  note,  or  if  they  had  had  a  joint 
authority  to  collect  it,  it  may  well  be  admitted  that  the  act  of  one  or 
the  receipt  of  one  would  bind  both.  But  all  the  right  and  author- 
ity which  they  ever  had  over  the  note,  except  to  give  it  back  to  the 
plaintiff,  agreeably  to  their  contract,  had  ceased.  A  receipt  of  one, 
therefore,  in  his  own  name,  and  not  purporting  to  be  for  the  use  of 
both,  was  not  within  the  scope  of  the  partnership  authority,  and  did 
not  bind  his  partner.  The  defendant,  Stafford,  gave  credit  to  Brigharn 
only.  For  though  his  receipt  purports  to  be,  not  merely  executory, 
but  a  present  discharge  of  the  note,  yet  as  he  had  no  authority  to  dis- 
charge it,  either  by  himself  or  for  himself  and  partner,  and  as  ho  had 
not  the  note  to  surrender  and  give  up,  the  legal  effect  and  operation  of 
his  receipt  was  an  executory  undertaking  that  he  would  procure  a  dis- 
charge of  the  note,  and  surrender  it.  The  consequence  is  that  Stafford 
paid  his  money  to  the  wrong  person,  and  must  look  to  him  for  an 
indemnity. 

Besides,  the  note  was  not  paid  in  the  due  course  of  business.  It  was 
paid  many  months  before  it  was  due.  The  full  sum  was  not  paid,  there 
being  more  than  two  years'  interest  due  on  the  notes,  which  was  wholly 
relinquished.  No  notice  was  given  to  Goodrich,  the  partner  who  trans- 
acted the  business,  of  taking  these  notes  and  giving  the  receipt  for 
them,  and  who  had  the  actual  custody  of  this  note,  —  all  of  which 
would  be  strong  evidence  to  go  to  a  jury,  to  establish  the  fact  of  con- 
structive notice  to  Stafford  that  Brigham  had  no  right,  either  in  his 
own  name  or  as  a  partner  with  Goodrich,  to  receive  payment  of  or  to 
discharge  this  note.  But  the  other  grounds  are  sufficient,  without 
relying  upon  these  circumstances. 
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The  grounds  upon  which  the  court  place  their  judgment  are  these  : 
The  plaintiff  had  once  a  good  title  to  the  note.  It  was  delivered  to 
Brigham  and  Goodrich  for  a  special  purpose,  which  was  accomplished. 
After  that,  Brigham  and  Goodrich  had  a  mere  naked  custody  of  the 
note  for  the  plaintiff,  and  had  no  right  or  lawful  authority  either  to 
negotiate  or  collect  it :  a  fortiori,  Brigham  alone  had  no  such  author- 
ity. The  defendant  Stafford  was  not  lawfully  called  upon  to  pay 
Brigham,  as  having  the  possession  and  custody  with  a  prima  facie 
title,  because  he  had  no  such  custody  or  possession,  and  the  note  was 
not  due.  Stafford  was  not  deceived  into  taking  the  note  by  the  pro- 
duction and  delivery  of  it,  because  it  was  not  delivered  or  produced  ;  if 
he  paid  it  therefore  to  Brigham,  without  having  up  his  note,  he  did  it 
on  the  faith  that  Brigham  had  good  right  to  receive  payment  and  dis- 
charge it,  and  of  course  under  the  liability  to  pay  it  over  again  to  the 
rightful  proprietor,  if  Brigham  had  not  such  right.  In  fact  and  law, 
Brigham  had  no  such  right ;  but  the  plaintiff  was  at  the  time  the 
rightful  proprietor,  and  of  course  the  defendants  obtained  no  discharge 
by  such  payment,  but,  upon  the  maturity  of  the  note,  they  were  bound 
to  pay  it  to  the  plaintiff.  The  note  having  been  put  by  Mr.  Goodrich 
into  the  hands  of  a  common  friend,  for  the  use  of  the  party  entitled, 
and  the  plaintiif  having  shown  himself  entitled,  the  note  was  rightly 
brought  in  by  the  person  to  whom  it  was  thus  intrusted,  as  evidence 
for  the  plaintiff.  Judgment  for  plaintiff }■ 


JOSHUA  PRAY  V.  SEBEUS  C.  MAINE. 

In  the   Supreme  Judicial  Court,  Massachusetts,  March 

Term,  1851. 

\Repaned  in  7  Cushing,  253.] 

This  was  an  action  of  assumpsit.  The  defendant  filed  in  set-off  a 
promissory  note  for  $100,  payable  to  Chandler  &  Maine,  or  their  order, 
signed  by  the  plaintiff,  and  indorsed  "  Chandler  &  Maine  to  Wingate," 
underneath  which  indorsement  appeared  the  name  of  "  Andrew  T. 
Wingate,"  erased. 

At  the  trial  in  the  Court  of  Common  Pleas,  before  Perkins,  J.,  it 
appeared  that  the  signature  of  Andrew  T.  Wingate,  mentioned  in  the 
indorsement,  was  put  on  the  note  for  a  good  consideration,  at  the  time 
that  the  note  was  signed  by  Pray,  and  before  it  was  delivered  to 

1  Coflman  v.  Bank  of  Kentucky,  41  Miss.  212,  accord.  — Ej>. 
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Chandler  &  Maine  ;  to  whom  it  was  given  for  the  purpose  of  securing 
the  payment  of  expenses  incurred  and  services  performed  by  them  as 
attorneys  in  relation  to  the  proceedings  upon  an  application  for  the 
benefit  of  the  insolvent  laws,  which  Pray  was,  about  to  make.  Win- 
gate  afterwards  paid  $81  in  full  of  said  services  and  expenses,  and 
Chandler  &  Maine  thereupon  surrendered  the  note  to  him,  and  made 
the  indorsement  above  mentioned.  At  the  time  the  note  was  made, 
Wingate  owed  Pray  $100,  $50  of  which  he  had  since  paid  ;  so  that 
after  he  had  paid  the  $81  to  Chandler  &  Maine,  Pray  owed  Wingate 
$31.  Wingate  then  sold  and  delivered  the  note  to  Maine  for  $31, 
without  indorsing  it. 

The  judge,  at  the  request  of  the  plaintiff,  ruled  that  the  defendant 
could  not  avail  himself  of  this  note  in  set-off  to  the  plaintiff's  demand, 
to  which  ruling  the  defendant  excepted. 

Joel  P.  Bislio]),  for  the  defendant. 

F.  W-  Saioyer,  for  the  plaintiff. 

Shaw,  C.  J.  No  title  is  shown  by  the  defendant  to  the  note  relied 
upon  as  a  set-off.  Wingate,  though  he  put  his  name  on  the  back  of 
the  note,  was  still  a  promisor  to  Chandler  &  Maine,  as  settled  in  Hunt 
V.  Adams.^  The  note  was  therefore  extinguished,  by  payment  by  a 
promisor,  who  could  not  again  put  it  in  circulation  as  against  a  co- 
promisor.  The  only  right  that  Wingate  derived,  or  could  derive, 
from  the  payment  thus  made  by  him  as  surety  and  co-promisor,  was 
to  claim  the  amount  of  Pray  for  money  paid  at  his  request,  and  for 
his  use  ;  and  that  right  was  not  negotiable. 

Exceptions  overruled? 


SAMUEL  J.  CHAPMAN  v.  CAROLINE   M.  KELLOGG. 

In  the  Supreme  Judicial  Court,  Massachusetts,  Septem- 
ber Term,  1869. 

[Reported  in  102  Massachusetts  Reports,  246.] 

Contract  on  a  promissory  note  made  by  the  defendant,  April  6, 
1866,  under  her  maiden  name  of  Caroline  M.  Fisk,  for  $200,  payable 
on  demand  to  the  order  of  the  plaintiff.  Writ  dated  January  14, 1868. 
The  answer  admitted  the  making  of  the  note,  and  alleged  that  the 
defendant  afterwards  married  Nathaniel  Kellogg,  who  was  still  living, 
and  that  he  paid  the  note. 

1  5  Mass.  358,  &  6  Mass.  519. 

Conf.  Hopkins  v.  Farwell,  32  N.  H.  425 ;  Holliman  v.  Rogers,  6  Tex.  91.  —  Ed. 
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At  the  trial,  in  tlie  Superior  Court  before  Yose,  J.,  there  was  evi- 
dence that  the  defendant  married  Nathaniel  Kellogg  in  July,  1866, 
and  lived  with  him  until  January  1,  1867,  when  he  left  her ;  and  that 
he  was  still  living,  but  never  afterwards  returned  to  her ;  that  she 
never  paid  the  note  or  furnished  means  to  pay  it ;  and  that,  between 
October  24,  1866,  and  January  1,  1867,  diflaculty  arose  between  her 
and  her  husband. 

There  was  also  evidence  that,  on  October  20,  1866,  the  plaintiff 
made  demand  on  her  to  pay  the  note,  and  she  replied  that  she  had  no 
means  to  do  so,  and  referred  him  to  her  husband  ;  that,  on  October  ' 
24,  1866,  the  plaintiff  proposed  to  the  defendant's  husband  that  he 
should  buy  the  note,  and  he  agreed  to  do  so,  "  provided  the  plaintiff 
would  indorse  it,  and  take  it  back  in  case  of  any  difficulty  between 
him  and  his  wife  ; "  that  the  plaintiff  agreed  to  these  terms,  and,  on 
receiving  from  the  defendant's  husband  the  amount  due  on  the  note, 
delivered  it  to  him  indorsed  by  himself,  and  saw  nothing  more  of  it 
until  September,  1867,  when  the  defendant's  husband  called  on  him  to 
take  it  back,  and  he  did  so,  and  paid  the  defendant's  husband  for  it. 

The  defendant  requested  the  judge  to  rule  that,  "if  the  defendant's 
husband,  at  the  request  of  his  wife,  paid  to  the  plaintiff  the  amount 
due  on  the  note,  it  was  payment  for  the  defendant,  and  extinguished 
the  debt,  and  the  note  could  not  be  again  put  in  circulation  as  a  valid 
note  to  any  party  having  notice  of  these  facts  ;"  and  also  that,  "if  the 
the  note  was  paid  by  and  transferred  to  the  defendant's  husband,  it 
was  a  payment  and  extinguishment  of  the  debt,  and  the  note  could  not 
be  again  put  in  circulation  as  a  valid  note." 

The  judge  declined  so  to  rule,  and  instructed  the  jury  as  follows  :  "  If 
the  defendant's  husband,  at  the  request  of  his  wife,  paid  to  the  plaintiff 
the  amount  due  on  the  note,  intending  to  extinguish  the  debt,  that  was 
payment  of  the  note  for  the  defendant,  and  extinguished  the  debt ; 
and  the  note  could  not  be  again  put  in  circulation  as  a  valid  note  to 
any  party  having  notice  of  these  facts.  The  purchase  by  and  transfer 
of  the  note  to  the  husband  under  an  agreement  with  the  plaintiff  that 
the  husband  should  hold  the  note,  and  that  the  plaintiff  should  pay 
back  the  money  and  resume  possession  and  control  of  the  note,  if 
desired  by  the  husband ;  and  a  retransfer  and  sale  of  the  note  by  the 
husband  to  the  plaintiff,  in  pursuance  of  this  agreement,  would  not 
extin<fuish  the  debt,  and  prevent  the  plaintiff  from  maintaining  the 
present  suit." 

The  jury  found  for  the  plaintiff;  and  the  defendant  alleged  ex- 
ceptions. 

C.  A.  Winchester,  for  the  defendant. 
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H.  W.  Bosworth,  for  the  plaintiff,  besides  cases  cited  in  the  opinion, 
cited  Stearns  v.  Bullens  ^  and  Russ  v.  George.^ 

Chapman,  C.  J.  The  note  in  suit  was  originally  valid,  having  been 
given  to  the  plaintiff  by  the  defendant  while  she  was  sole.  When  she 
married  Kellogg,  it  remained  valid  against  her ;  but,  under  our  pres- 
ent statute,  her  husband  did  not  become  liable  to  pay  it.  Gen.  Sts. 
c.  108,  §  8. 

According  to  the  plaintiff's  testimony,  he  sold  it  to  her  husband,  and 
indorsed  it  to  him,  and  thus  the  husband  acquh-ed  the  legal  as  well  as 
the  equitable  title  to  it.  The  agreement  that  the  plaintiff  should  take 
it  back  in  case  of  any  difficulty  between  the  defendant  and  her  hus- 
band did  not  prevent  the  title  from  vesting  absolutely  in  the  husband ; 
for  the  husband  was  under  no  obligation  to  return  it,  except  at  his 
own  option. 

The  question  presented  is  whether  this  title  in  the  husband  operated 
to  extinguish  the  contract.  At  coinmon  law,  there  can  be  no  doubt 
that  it  would  have  done  so.  One  of  the  reasons  for  the  extinguish- 
ment would  be  that  the  husband  became  liable  by  the  marriage  for  its 
payment.  The  statute  has  taken  this  ground  away  by  releasing  the 
husband  from  his  liability  for  his  wife's  debts.  But  another  ground 
was  that  he  could  not  maintain  an  action  against  his  wife  on  a  con- 
tract, because  there  could  be  no  valid  contract  between  them.  This 
princijjle  has  not  been  changed  by  statute.  A  contract  between  hus- 
band and  wife  is  still  a  nullity.  Lord  v.  Parker,'  Edwards  v.  Stevens,* 
Ingham  v,  White.^  He  cannot  even  indorse  a  note  to  her.  Gay  v. 
Kingsley.' 

This  note,  then,  when  it  passed  into  the  hands  of  the  defendant's 
husband,  he  having  the  legal  as  well  as  equitable  title  to  it,  became  a 
nullity.  And,  it  having  been  once  extinguished,  he  had  no  power  to 
revive  it  against  her  by  retransferring  it  to  the  plaintiff.  The  ques- 
tion here  decided  is  different  from  that  decided  in  Bemis  v.  Call.' 

Exceptions  sustained. 

•  8  Allen,  681.  2  45  N.  H.  467.  3  3  Allen,  127. 

*  8  Allen,  315.  '  4  Allen,  412,  415.  «  11  Allen,  345. 
'  10  Allen,  512. 
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GEORGE  ABBOTT  v.   CHARLES  A.  WINCHESTER  and 

Another,  Administeatoes. 

In  the  Supeemb  Judicial  Couet,  Massachusetts,  September 

Teem,  1870. 

[Reported  in  105  Massachusetts  Reports,  115.] 

Contract  against  the  admin'strators  of  the  estate  of  Rodolphus 
Converse,  on  a  promissory  note  made  by  him,  dated  August  25, 
1856,  and  payable  on  demand  to  Maria  Clark  or  order.  The  note 
■was  given  in  payment  for  services  rendered  to  the  maker  by  the 
payee,  and  was  left  in  the  hands  of  the  attesting  witness,  for  the 
benefit  of  the  payee.  The  maker  and  payee  intermarried,  September 
24,  1856.  After  the  marriage,  the  note  remained  in  the  hands  of  the 
witness  for  some  time,  and  then  was  delivered  to  the  maker,  who  held 
it  for  the  benefit  of  the  payee  some  years,  and  until  a  few  weeks 
before  his  death,  when  he  delivered  it  to  her.  She  then  for  the  first 
time  hnd  the  note  in  her  personal  possession.  After  her  husband's 
death,  she  indorsed  the  note  to  the  plaintiff.  The  case  was  submitted, 
on  the  above  facts,  to  the  judgment  of  the  Superior  Court ;  and,  on 
appeal,  of  this  court. 

M.  P.  ITnowUon,  for  the  plaintiff. 

C.  A.  Winchester,  for  the  defendants,  was  not  called  upon. 

Chapman,  C.  J.  The  note  in  suit  was  given  by  Rodolphus  Con- 
verse, the  defendants'  intestate,  to  Maria  Clark,  August  25,  1856.  It 
was  given  in  payment  for  services  rendered  to  the  maker  by  the 
payee,  and  was  left  in  the  hands  of  the  attesting  witness.  On  the 
24th  of  the  following  month,  th«  parties  intermarried ;  and  some  time 
afterwards  it  was  delivered  to  the  maker,  who  kept  it  for  the  benefit 
of  his  wife  till  a  few  weeks  before  his  death. 

The  principle  stated  in  Chapman  v.  Kellogg  must  govern  this  case. 
The  note  became  a  mere  nullity,  and  could  not  be  revived  by  the 
death  of  the  husband.  Jaclgmentfor  the  defendants} 

1  Jackson  v.  Parks,  10  Cush.  550,  accord. 

Richards  v.  Richards,  2  B.  &  Ad.  447 ;  Sykea  v.  Chadwiek,  18  Wall.  141  (semi/e), 
contra. 

Conf.  Murray  v.  Glasse,  23  L.  J.  Ch.  126. 

So  a  note  made  by  a  husband  to  wife  is  a  nullity.  Ingham  v.  White,  4  All.  412. 
—  Ed. 
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In  re  SOUTHER.  — ^a;  joarfe  TALCOTT. 

In  the  TJinTED  States  District  Court,  District  of  Massa- 
chusetts, March,  1874. 

[Reported  in  2  Lowell,  320.] 

Progs'  of  Debt.  —  Payment  by  Surety.  —  This  was  a  question 
upon  evidence  certified  by  the  register,  concerning  the  debt  offered 
for  proof  by  Frederic  Talcott,  and  called  for  a  decision  whether  the 
amount  paid  by  an  indorser  of  a  note,  after  the  bankruptcy  of  the 
maker,  and  after  an  affidavit  in  due  form  had  been  made  by  Talcott 
for  proving  the  debt,  but  before  the  first  meeting  of  the  creditors, 
and  therefore  before  the  debt  could  be  admitted  to  proof,  should 
be  deducted  from  the  debt  as  a  payment  pro  tanto.  The  case  was 
not  argued. 

Lowell,  J.  The  general  rule  undoubtedly  is  that  the  holder  ol  a 
note  may  prove  against  all  the  parties  for  the  full  amount,  and  receive 
dividends  from  all  until  he  has  obtained  the  whole  of  his  debt  with 
interest.  It  is  likewise  the  general  rule,  that  what  he  has  received 
from  one  party,  or  from  dividends  in  bankruptcy  of  one  party  to  the 
note,  are  payments  which  he  must  give  credit  for,  if  he  afterwards 
proves  against  others.  Sohier  v.  Loring,^  Ex  parte  Wildman,'^  Ex 
parte  The  Royal  Bank  of  Scotland,'  Ex  parte  Tayler.^  I  am  of  opin- 
ion that  this  latter  rule  must  be  confined  to  cases  in  which  the  payment 
has  been  made  by  the  person  primarily  liable  on  the  note  or  bill.  The 
two  cases  last  above  cited  cover  the  whole  ground  of  this  inquiry.  In 
the  former,  it  was  held  that  such  credit  must  be  given  for  dividends 
received  after  a  claim  had  been  made  in  bankruptcy,  but  before  the 
debt  was  actually  and  formally  proved;  and,  in  the  latter,  that  when 
such  payments  had  been  made  by  the  drawer  of  a  bill  of  exchange 
and  the  proof  was  offered  against  the  acceptor,  still  the  credits  must 
be  given.  One  of  the  learned  justices,  however,  in  giving  judgment, 
reserved  his  opinion  whether  the  rule  would  ajDply  if  the  holder 
offered  his  proof  as  a  trustee  for  the  drawer,  or  for  the  estate  of  the 
drawer.  The  theory  of  this  decision  is  that  no  creditor  can  prove  for 
more  than  his  actual  debt,  as  it  exists  at  the  time  of  proof,  without 
obtaining  an  undue  advantage  over  other  creditors.  The  answer 
attempted  to  be  maintained  by  the  creditor  in  that  case  was  that  a 
holder  may  sue  for  the  whole  debt  at  law  against  the  party  primarily 

'  6  Cush.  537.  2  1  Alk.  109. 

8  2  Rose,  197.  *  1  DeG.  &  J.  302. 
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liable,  and  hold  the  money  for  whom  it  may  concern.  For  this 
position,  he  cited  Jones  v.  Broadhurst,  then  recently  decided.  The 
court  of  appeal  in  bankruptcy  expressed  doubts  whether  Jones  v. 
Broadhurst  stated  the  true  rule  at  law,  and  decided  that  the  rule  in 
bankruptcy,  at  all  events,  was  well  settled  against  it,  unless,  perhaps,  the 
holder  proved  that  he  was  acting  as  trustee  for  some  one  whose  liability 
was  subsequent  to  that  of  the  bankrupt. 

It  seems  to  me,  however,  that  the  argument  in  favor  of  the  proof  in 
full  was  sound.  The  better  opinion  at  common  law  is  that  payment 
by  a  drawer  or  indorser  does  not  exonerate  the  acceptor  or  maker, 
unless  the  promise  of  the  latter  was  for  the  accommodation  of  the 
former,  or  there  is  some  other  equity  which  makes  the  note  or  bill  the 
debt  of  the  party  who  has  made  the  payment,  or  unless  he  has  made 
it  at  the  request  or  for  the  benefit  of  the  acceptor  or  maker.  Byles 
on  Bills  (10th  ed.),  221,  and  cases  there  cited.  If  this  be  not  the  rule 
at  law,  still  I  consider  it  to  be  so  in  bankruptcy.  The  statute,  sect.  19, 
adopting  the  equities  of  the  case,  declares  that  if  a  surety,  or  other 
person  liable  for  a  bankrupt  (and  this  undoubtedly  includes  indorsers), 
pays  or  satisfies  the  debt,  or  if  he  remains  liable  for  the  whole  or  any 
part  of  it,  he  may  prove  it  In  bankruptcy,  or  require  the  creditor  to 
prove  it,  in  order  that  he  may  have  the  benefit  of  the  dividends.  This 
law  does  not  expressly  meet  the  present  case,  because  the  indorsers 
here  have  neither  satisfied  the  debt,  nor  do  they  remain  liable  to  pay 
it,  but  they  have  taken  an  intermediate  course,  by  paying  a  part  for  a 
full  release  of  their  own  liability.  Under  these  circumstances,  in  the 
absence  of  any  stipulation  one  way  or  another  about  the  maker  of  the 
note,  who  was  already  a  bankrupt,  the  law  will  imply  that  the  holder 
is  to  prove  the  whole  debt ;  and,  if  the  dividends  are  more  than 
enough  to  pay  him  in  full,  after  crediting  to  the  surety  what  he  has 
received  from  him,  the  creditor  will  hold  the  surplus  for  the  benefit  of 
the  surety.  This,  though  not  within  the  exact  language  of  sect.  19,  is 
fully  within  its  spirit.  It  is  not,  however,  as  a  construction  of  that 
section  that  I  find  the  law,  but  merely  that  the  section  recognizes  a 
familiar  equity,  and  takes  for  granted  that  a  creditor  may  prove  the 
debt,  notwithstanding  payment  in  whole  or  in  part  by  a  surety,  because 
he  in  fact  proves  as  the  trustee  of  the  surety.  The  payment  made  by 
the  indorser  after  the  maker  of  the  note  was  a  bankrupt  cannot  be 
proved  by  the  surety  as  money  paid,  unless  it  comes  precisely  within 
sect.  19,  because  it  had  not  been  paid  at  the  time  of  the  bankruptcy. 
It  must  either  be  provable  as  part  of  the  note  in  the  hands  of  the 
holder,  and  for  the  benefit  of  the  indorser,  or  not  provable  at  all,  and 
in  the  latter  case  it  would  not  be  barred  by  the  discharge.  This  was 
one  of  the  motives  for  the  enactment  that  the  surety  may  compel  the 
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creditor  to  prove ;  and  it  takes  for  granted,  as  I  have  said,  that  the 
creditor  might  prove  voluntarily.  The  case  of  Jones  v.  Broadhurst, 
and  those  which  follow  it  on  the  one  side,  or  differ  from  it  on  the 
other,  deal  merely  with  the  fact,  or  the  presumption,  whether  or  not 
the  payment  is  intended  to  discharge  the  debt  of  the  principal  debtor : 
if  not,  the  richt  of  action  remains  good.  The  fact  in  this  case  is  that 
the  surety  gave  a  certain  sum  for  what  is  equivalent  to  a  covenant  not 
to  sue  him,  and  it  is  not  for  the  bankrupt  to  say  that  his  debt  is  thereby 
paid,  when  he  has  not  furnished  the  means  to  pay  it. 

Proof  admitted  in  full} 

1  Ex  parte  De  Tastet,  1  Rose,  10  ;  In  re  Ellerhorst,  5  N.  B.  R.  144 ;  Ex  parte  Har- 
ris, 2  Lowell,  568,  accord. 

Cooper  u.  Pepys,  1  Atk.  106 ;  Ex  parte  Leers,  6  Ves.  644 ;  Ex  parte  Worrall, 
1  Cox,  309 ;  Ex  parte  Tayler,  1  De  G.  &  J.  302 ;  In  re  Oriental  Bank,  L.  R.  6  Eq.  582 ; 
In  re  Howard,  4  N.  B.  R.  571,  contra,  are  not  to  be  supported. 

On  the  other  hand,  a  partial  payment  of  a  bill  by  any  party  to  it  enures  to  the 
benefit,  and  is  a  discharge  pro  tanto,  of  the  liability  of  all  subsequent  parties.  Con- 
sequently, any  payment  or  dividend  received  by  the  holder  from  a  prior  party  before 
proof  in  bankruptcy  against  a  subsequent  party  must  be  deducted  from  the  amount 
of  the  claim  provable  against  the  latter.  Ex  parte  Ryswick,  2  P.  Wms.  89 ;  Ex 
parte  Wyldman,  2  Ves.  Sr.  115;  1  Atk.  109,  s.  c.  ;  Ex  parte  Royal  Bank,  2  Rose, 
197  ;  In  re  Weeks,  13  N.  B.  R.  263;  Sohier  v.  Loring,  6  Cush.  537  ;  Blake  v.  Ames, 
8  All.  318 ;  Nat.  Bank  v.  Porter,  122  Mass.  308. 

The  two  classes  of  cases  above  cited  are  obvious,  illustrating  by  the  rules  of  law 
that  a  partial  payment  by  one  who  is  primarily  liable  upon  an  instrument  is  a  satis- 
faction joro  tanto  of  the  obligation  of  those  who  are  secondarily  liable  thereon  ;  while 
a  partial  payment  of  one  who  is  secondarily  liable  is  no  satisfaction  whatever  of  the 
obligation  of  the  primary  debtor. 

Nor  is  there  any  exception  to  the  applicability  of  this  rule  of  law  in  case  of  bills 
and  notes  accepted  or  made  for  the  accommodation  of  drawers  or  indorsers.  The 
acceptor  or  maker  is  by  the  very  nature  of  the  obligation  the  primary  debtor  with  a 
collateral  right  of  indemnity  from  the  drawer  or  indorser.  Accordingly,  it  the 
holder  receives  a  partial  payment  from  the  drawer  or  indorser,  he  may  still  prove  for 
the  full  amount  of  the  bill  or  note  against  the  accommodation  acceptor  or  maker; 
but  in  order  to  prevent  circuity  of  action,  the  courts  would  doubtless  permit  the 
holder  to  receive  no  greater  dividend  than  would,  together  with  the  partial  payment 
of  the  drawer  or  indorser,  make  up  the  full  amount  of  the  bill  or  note.  Conf .  supra, 
819, 11.  2 ;  Cook  v.  Lister,  supra,  p.  844. 

On  the  other  hand,  if  the  holder  receives  a  partial  payment  from  the  accommo- 
dation acceptor  or  maker,  and  subsequently  proves  against  a  drawer  or  indorser,  he 
is  entitled  only  to  the  dividends  upon  the  difference  between  the  full  amount  of  the 
bill  or  note  and  the  partial  payment.  It  is  true  that  he  may  nominally  make  his 
proof  against  the  drawer  or  indorser  for  the  full  amount,  but  in  such  a  case  he  proves 
in  fact  as  a  trustee  for  the  acceptor  or  maker  to  the  extent  of  the  partial  payment. 
In  re  Howard,  4  N.  B.  R.  671 ;  Downing  v.  Trader's  Bank,  2  Dill.  136.  In  so  far  as 
In  re  Baxter,  18  N.  B.  R.  497,  is  inconsistent  with  this  view,  it  seems  to  give  the 
holder  undue  advantage. 

It  may  be  added,  that  no  payment  by  a  prior  party  ajler  proof  made  against  a 
eubsequent  party  will  affect  the  amount  upon  which  the  holder  is  entitled  to  receive 
a  dividend  from  the  latter.  Ex  parte  Wyldman,  1  Ves.  Sr.  115;  1  Atk.  109,  s.  0.; 
In  re  Weeks,  13  N.  B.  R.  263  ;  Sohier  u.  Loring,  6  Cush.  537.  But  see  contra,  Ex 
parte  Lefebvre,  2  P.  Wms.  407 ;  In  re  Howard,  4  N.  B.  R.  671.  — Ed. 
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HARVEY  V.   CANE. 

In  the  High  Court  of  Justice,  Common  Pleas  Division,  Feb- 

EUAET  2,  1876. 
[  Reported  in  34  Imw  Times  Reporter,  64.] 

Geove,  J.^  I  am  of  opinion  that  the  rule  ought  to  be  discharged. 
The  facts,  so  far  as  they  are  material,  are,  that  the  defendant,  having 
transactions  with  Clippingdale,  accepted  a  bill,  which  was  perfect, 
except  that  the  drawer's  name  was  not  on  it.  The  bill  was  sent  to 
him  by  Clippingdale,  and  he  accepted  it  and  returned  it.  The  words 
"for  value  received  in  corn"  appeared  on  the  face  of  the  bill.  Clip- 
pingdale handed  the  bill  to  the  plaintiff,  and  it  is  admitted  that  the 
plaintiff  was  a  holder  for  value  and  without  notice.  He  inserted  his 
own  name  as  drawer,  and  sued  the  defendant  on  the  bill.  The  ques- 
tion which  arises  is,  whether  on  the  issue  raised  by  the  plea  of  non 
accepit  the  plaintiff  is  entitled  to  recover.  It  was  contended  that, 
although  if  the  plaintiff  had  been  an  indorsee  for  value  without  notice 
in  the  case  of  a  bill  drawn  in  the  ordinary  way,  he  might  have  sued, 
yet  he  could  not  sue  in  the  present  case,  for  he  had  no  right  to  insert 
his  own  name  as  drawer.  This  line  of  argument  admits  that  Clipping- 
dale  had  a  right  to  insert  a  drawer's  name,  and  the  plaintiff  had  no 
notice  of  any  conditions  attaching  to  the  bill.  The  case,  therefore, 
depends,  first,  on  the  question  whether,  if  the  drawer's  name  is  not 
inserted,  anybody  who  gets  the  bill  fairly  is  prima  facie  entitled  to 
insert  his  own  name  as  drawer  and  put  the  bill  in  force,  and  secondly, 
whether,  under  the  circumstances  of  the  present  case,  the  plaintiff 
had  such  authority.  I  am  of  opinion  that  he  had.  The  reasonable 
inference  to  draw  is  that  there  was  power  to  negotiate  the  bill ;  there 
were  no  conditions  or  circumstances  tending  to  show  the  contrary,  or 
to  show  that  Clippingdale  only  had  authority  to  insert  his  own  name. 
Not  only  had  Clippingdale  power  prima  facie  to  deal  with  the  bill, 
but  it  was  entrusted  to  him  without  conditions,  and  the  correspond- 

1  All  that  is  material  to  an  understanding  of  the  case  being  contained  in  the  opin- 
ion of  Grove,  J.,  the  remainder  of  the  case  has  been  omitted.  —  Ed. 
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ence  shows  that  the  defendant  contemplated  that  Clippingdale  should 
use  the  bill  as  valid.  The  plaintiff  received  the  bill  from  Clipping- 
dale,  and  it  seems  therefore  that  the  plaintiff  had  authority  to  insert 
his  own  name  and  put  the  bill  in  force.  If  any  thing  more  than 
implied  authoi-ity  be  necessary,  and  I  do  not  say  that  it  would  be,  the 
case  comes  within  the  principle  of  what  is  said  by  Maule,  J.,  in  Mon- 
tague V.  Perkins,  "  The  defendant,  when  he  wrote  his  name  in  blank 
and  issued  this  acceptance,  must  have  known  what  was  obvious  to 
anybody,  that  he  put  it  in  the  power  of  any  person  to  whom  he  gave 
it  to  fill  it  up  and  pass  him  off  as  having  accepted  the  bill  for  any 
amount  at  any  time  warranted  by  the  stamp.  He  must  be  taken  to 
have  intended  the  natural  consequence  of  his  act."  Here  it  was  put 
in  Clippingdale's  power  to  pass  off  the  defendant  as  having  accepted 
the  bill,  and  therefore  every  word  of  what  Maule,  J.,  says  there  would 
apply  to  the  present  case.  I  agree  with  Mr.  Prentice  that  Cruchley  v. 
Clarence  does  not  go  quite  the  length  in  favor  of  the  plaintiff  here 
that  Mr.  Channell  contended  it  did,  but  at  the  same  time  it  is  a  strong 
authority.  There  it  was  held  that  a  bill  issued  with  a  blank  for  the 
]iayee's  name  might  be  filled  up  by  a  bona  fide  holder  with  his  own 
name,  and  would  bind  the  drawer.  Lord  Ellenborough  said,  "  As  the 
defendant  has  chosen  to  send  the  bill  into  the  world  in  this  form,  the 
world  ought  not  to  be  deceived  by  his  acts.  The  defendant  by  leav- 
ing the  blank  undertook  to  be  answerable  for  it  when  filled  up  in  the 
shape  of  a  bill."  Le  Blanc,  J.,  says,  "  It  is  the  same  thing  as  if  the 
defendant  had  made  the  bill  payable  to  bearer,"  and  Bayley,  J.,  "  The 
issuing  of  the  bill  in  blank  without  the  name  of  the  payee  was  an 
authority  to  a  bona  fide  holder  to  insert  the  name."  Some  argu- 
ment to  show  that  the  case  is  distinguishable  from  the  present  may  be 
based  on  the  expression  used  by  Le  Blanc,  J.,  but  the  other  judgments 
make  the  case  a  strong  authority  for  the  plaintiff's  right  to  recover. 
Schultz  V.  Astley,^  is  also  a  strong  authority  to  the  same  effect,  and 
Sir  John  Byles,  quoting  that  case,  observes  :  "  It  is  not  even  neces- 
sary that  the  bill  should  be  drawn  by  the  same  person  to  whom  the 
acceptor  handed  the  blank  acceptance"  (Byles  on  Bills,  11th  ed. 
p.  187).  That  is  applicable  here  where  the  acceptor  handed  the  bill 
to  Clippingdale.  A  question  might  arise  whether,  supposing  without 
the  authority  of  the  acceptor,  but  by  accident  or  in  consequence  of 
some  fraud,  the  bill  were  to  come  into  the  hands  of  a  bona  fide  holder 
for  value,  he  would  be  entitled  to  insert  his  own  name  as  drawer  and 
sue  upon  the  bill,  but  it  is  unnecessary  to  decide  this,  as  it  does  ncrt 
arise   here.      Stoessiger  v.   The    South-Eastern   Railway  Company,^ 

1  2  B.  N.  C.  544.  2  3  E.  &  B.  549. 
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might  be  an  authority  under  such  a  state  of  facts  as  I  have  all'tided  to, 
but  it  is  distinguishable  from  this  case,  for  there  the  bill  was  imper- 
fect when  lost ;  it  was  only  a  piece  of  paper.  On  that  case,  Erie,  C.  J., 
rests  his  judgment  in  M'Call  v.  Taylor.  In  Awde  v.  Dixon,  what  was 
called  a  bill  was  only  a  preliminary  document  for  the  purpose  of 
forming  a  different  bill  from  that  on  which  the  defendant  was  sued ; 
the  person  who  obtained  an  advance  from  the  plaintiff  on  the  bill  had 
no  authority  to  deal  with  it,  and  perhaps  was  a  forger.  It  is  not 
necessary  to  decide  whether,  if  the  instrument  were  filled  up  without 
authority,  and  afterwards  came  into  the  hands  of  a  bona  fide  holder 
for  value,  the  acceptor  could  be  sued  on  it,  or  rather  whether,  as  Mr. 
Channell  contends,  he  would  prima  facie  be  liable.  Here  the  facts 
were  that  the  bill  was  given  in  order  that  it  might  be  put  into  circu- 
lation, and  Clippingdale  gave  what  authority  he  himself  had  to  the 
plaintiff,  who  thereby  acquired  a  right  to  sue. 

Judgment  for  the  plaintiff  with  costs  of  motion  and  of  action} 


ANNE  DRXJMMOND  v.   CREDITORS  OF  JAMES  DRUM- 

MOND. 

In  the  Couet  of  Session,  Scotland,  Febed-aet  8,  1785. 

{Reported  in  Morrison's  Dictionary  of  Decisions,  1445.] 
James  Deummond  subscribed  as  the  acceptor  of  a  bill  drawn  in 
these  terms  :  "  Against  Martinmas  next,  pay  to  Anne  Drummond,  or 
order,  the  sum  of  1035  merks,  for  value."    But  there  was  no  subscrip- 
tion of  the  drawer. 

1  Moiese  v.  Knapp,  30  Ga.  942,  accord. 

Scard  v.  Jackson,  34  L.  T.  Kep.  65,  note  a.  [In  the  High  Court  of  Justice,  Com- 
mon Pleas  Division,  Nov.  8,  1875.  This  was  a  case  tried  before  Denman,  J.,  at  the 
Monmouthshire  summer  assizes.  The  plaintiff,  Eleanor  Scard,  sued  as  the  admin- 
istratrix of  Thomas  Williams  on  a  bill  of  exchange  accepted  by  the  defendant. 
The  bill  in  question  had  a  blank  space  left  for  the  drawer's  name,  and  came  into 
possession  of  the  plaintiff,  Eleanor  Scard,  as  administratrix,  after  it  was  overdue. 
She  inserted  her  own  name  as  drawer.  The  learned  judge  directed  a  verdict  for  the 
plaintiffs,  with  leave  to  move. 

Powell,  Q.  C.  (./«//■  with  him)  moved  to  enter  the  verdict  for  the  defendant,  on  the 
ground  (amongst  others)  that  the  plaintiff  Eleanor  Scard  had  no  right  to  put  her  own 
name  on  the  bill  as  drawer.    He  cited  Byles  on  Bills,  p.  323,  latest  edit. ;  Montague  v. 

Perkins. 

The  Court  (Grove,  Denman,  and  Archibald,  JJ.)  were  of  opmion  that  the  plain- 
tiff was  entitled  to  insert  her  name  as  drawer  and  sue  on  the  bill  as  administratrix, 
and  refused  a  rule.]  Fair  u.  Cranston,  Mor.  Diet.  Dec.  1677;  McDonald  v.  Eankin, 
Court  of  Session,  June  13,  1817,  accord.  — Ed. 
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It  was  objected  by  the  other  creditors  of  James  Drumraond,  that  a 
bill  not  subscribed  by  the  drawer,  though  accepted,  could  not  be  sus- 
tained as  a  ground  of  debt. 

But  as  the  creditor's  name  was  inserted  in  the  body  of  the  bill  in 
question,  and  thus  there  occurred  all  the  essential  requisites  of  a  prom- 
issory note,  the  Court  repelled  the  objection.^ 


RUSSELL  V.  LANGSTAFFE. 
Its  the  Kmo's  Bench,  Novembbk  22,  1780. 

[Reporied  in  2  Douglas,  514.] 

One  Galley  having  had  frequent  money  transactions  with  the  plain- 
tiff, who  was  a  banker,  and  having  overdrawn  his  cash  account,  the 
plaintiff  suspecting  his  credit,  refused  to  advance  him  any  more 
money,  without  the  addition  of  the  name  of  some  indorser  of  whom 
he  should  approve.  Upon  this.  Galley  applied  to  the  defendant,  and 
he  indorsed  his  name  on  five  copper-plate  checks,  made  in  the  form  of 
promissory  notes,  but  in  blank ;  i.  e.,  without  any  sum,  date,  or  time 
of  payment,  being  mentioned  in  the  body  of  the  notes.  Galley  after- 
wards filled  up  the  blanks  with  different  sums  and  dates,  as  he  chose, 
and  the  plaintiff  discounted  the  notes.     One  of  them  was  made  pay- 

1  Smith  V.  Taylor,  Court  of  Session,  Feb.  27,  1824.  [Smith  was  in  use  of  accom- 
modating Nis]pet  with  blanlc  bill  stamps  signed  by  him.  One  of  these  Nisbet  deliv- 
ered to  Taylor,  for  the  purpose  of  retiring  his  acceptance  to  Taylor,  for  £50,  then 
lying  due  at  the  Commercial  Bank.  The  stamp  was  filled  up  by  Taylor,  in  Nis- 
bet's  presence,  for  £86,  the  former  signing  as  drawer,  and  Nisbet  as  co-acceptor 
with  Smith.  Taylor  then  indorsed  the  bill  so  filled  up,  to  the  bank  in  payment  of 
Nisbet's  acceptance  of  £50,  and  delivered  to  Nisbet  the  balance  of  £36.  Nisbet 
having  become  bankrupt,  Taylor  retired  the  bill,  and  charged  Smith  for  payment. 
He  brought  a  suspension,  on  the  grounds,  1.  That  Taylor  having  filled  up  and 
signed  the  blank  bill  as  drawer,  and  being  in  the  knowledge  that  it  was  granted  for 
the  accommodation  of  Nisbet,  must  be  held  to  have  come  exactly  into  his  place,  and 
consequently  was  not  entitled  to  the  privileges  of  an  onerous  holder,  who  had 
acquired  the  bill  after  it  was  filled  up ;  and  2,  That  the  bill  was  null  as  a  blank 
writ,  under  the  act  1696,  u.  25.  It  was  answered  for  Taylor,  1.  That  thougli  he  was 
in  form  the  drawer  of  the  bill,  he  had  truly  advanced  value  for  it,  and  was  therefore 
the  creditor  in  the  bill,  and  entitled  to  the  privileges  of  an  onerous  holder;  and  2. 
That  the  act  1696  did  not  apply  to  bills  of  exchange.  The  Lord  Ordinary  found  the 
letters  orderly  proceeded,  and  the  Court  adhered. 

The  Court  were  of  opinion,  that  if  a  holder  had  truly  given  value  for  a  skeleton 
bill,  it  was  of  no  consequence  whether  he  appeared  on  it  in  the  character  of  drawer 
or  indorser  ^  — Ed. 
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able  on  the  22d  of  September,  two  on  the  27th  of  September,  and  two 
on  the  4th  of  October.  These  notes  not  being  paid  when  they 
became  due,  the  plaintiff  on  the  14th  of  October,  called  upon  the 
defendant,  as  indorser,  for  the  payment  of  all  of  them,  and  upon  his 
refusal,  brought  this  action,  which  was  tried,  before  Plotham,  Baron, 
at  the  last  assizes  for  the  county  of  Durham.  It  appeared  that  Galley 
bad  become  a  bankrupt  on  the  20th  of  September,  and  that,  on  the 
27th,  the  defendant  had  been  present  at  a  meeting  of  his  creditors. 
It  also  appeared  that  Russell  knew  the^  notes  were  blank  at  the  time 
of  the  indorsement.  The  plaintiff  and  the  defendant  lived  in  the 
same  town. 

For  the  defendant,  at  the  trial,  it  was  objected,  1.  That  these  notes 
being  blank  at  the  time  of  the  indorsement,  they  were  not  then  prom- 
issory notes,  and  that  no  subsequent  act  of  Galley  could  alter  the 
original  nature  or  operation  of  the  defendant's  signature,  which,  when 
it  was  written,  was  a  mere  nullity.  It  was  also  objected,  2.  That  the 
notice  of  the  non-payment  by  the  drawer,  was  not  given  soon  enough 
to  the  indorser.^ 

The  judge  being  of  opinion  with  the  defendant  on  the  first  point,  he 
directed  the  jury  accordingly,  and  they  found  a  verdict  for  him. 

On  Wednesday,  the  8th  of  November,  Arden  obtained  a  rule  to 
show  cause,  why  there  should  not  be  a  new  trial ;  which  was  argued 
this  day,  by  the  Attorney  General,  Lee,  and  Scott,  in  support  of  the 
verdict,  and  Dunning  for  the  plaintiff. 

1.  The  Attorney  General  gave  up  the  first  point,  but  Lee  said  he 
thought  it  of  consequence  enough  to  be  argued.  It  never  had  been 
determined,  he  said,  and  deserved  consideration.  The  copper-plate 
checks  in  this  case,  without  sum  or  date,  were  mere  waste  paper,  and 
Langstaff's  name  upon  them  had  no  more  effect  than  if  written  on  any 
other  blank  piece  of  paper.  An  indorsement  supposes  a  bill,  or  prom- 
issory note,  then  actually  existing ;  and  if  a  party  take  an  indorsed 
bill  or  note,  knowing,  at  the  time,  that  it  was  not  the  subject  of  an 
indorsement  when  the  name  was  written  on  the  back  of  it,  he  is  not 
injured  if  he  is  afterwards  told  that  he  shall  not  be  permitted  to  treat 
it  as  a  bill  or  note.  The  very  declaration,  in  this  action,  necessarily 
states  a  pre-existing  note,  previous  to  the  indorsement;  and  such 
forms  are  not  to  be  considered  as  useless,  and  without  a  meaning. 
How  can  the  plaintiff  be  permitted  to  say  that,  by  this  signature,  the 
defendant  contracted  for  a  given  sum,  when  he  knows  that,  at  the 
time   of  the  signature,  he   did  not  contract  for  any  thing?     This 

1  So  much  of  the  case  as  relates  to  the  queBtion  of  diUgence  has  been  omitted.  — 
Ed. 
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defence  miglit  not  be  competent,  as  against  a  third  person,  but  it 
seems  just  and  fair,  as  against  the  plaintiff,  who  was  aware  of  the 
original  nature  of  the  transaction. 

On  the  other  side  Dunning  insisted  that  there  could  not  be  a  doubt 
but  the  direction  was  wrong.  It  strengthened  the  plaintiff's  case,  that 
he  knew  the  notes  were  blank  when  indorsed.  For  what  purpose 
could  he  suppose  the  indorsements  were  made  by  the  defendant,  but 
to  authorize  Galley  to  fill  them  up  with  any  sum  he  pleased,  and  to 
bind  himself,  as  his  security,  to  that  extent.  The  declaration  states 
the  notes  to  have  been  made  before  the  indorsements  ;  so  all  declara- 
tions against  indorsers  must ;  but  the  defendant,  by  indorsing  them, 
concluded  himself  from  contending  or  proving,  that  they  were  not 
filled  up  when  he  signed  them. 

Lord  Mansfebld.  There  is  nothing  so  clear  as  the  first  point. 
The  indorsement  on  a  blank  note  is  a  letter  of  credit  for  an  indefinite 
sum.  The  defendant  said,  "  Trust  Galley  to  any  amount,  and  I  will 
be  his  security."  It  does  not  lie  in  his  mouth  to  say,  the  indorse- 
ments were  not  regular.  The  direction  having  been  wrong  on  this 
point,  it  is  needless  to  go  into  the  other. 

The  rule  made  absolute} 


MERTENS  V.  WINNIISTGTON. 
At  Nisi  Peius,  coeam  Loed  Kenton,  C.  J.,  Makch  4,  1794. 

[Reported  in  1  Espinasse,  113.] 

Assumpsit  against  the  defendant  as  drawer  of  a  bill  of  exchange. 

The  bill  in  question  was  drawn  by  the  defendant  on  Carrioni  in 
Italy,  in  favor  of  Webbould :  Webbould  indorsed  it  to  Burton,  Forbes, 
and  Gregory,  they  sent  it  to  their  correspondent  in  Holland,  who  sent 
it  to  Italy,  where  it  was  presented  to  Carrioni  for  payment,  who 
refused  it ;  upon  which  the  plaintiffs,  who  were  merchants  resident  at 
Venice  paid  the  bill  for  the  honor  of  Burton,  Forbes,  and  Gregory, 
and  now  brought  their  action  against  the  defendant  as  drawer. 

The  counsel  for  the  defendant  contended,  that  where  a  bill  is  taken 
up  for  the  honor  of  any  of  the  parties  whose  names  are  on  it,  that 
such  person  only  shall  be  liable. 

But  Lord  Kenyon  was  of  opinion,  that  where  a  bill  is  so  taken  up, 
that  the  party  who  does  so,  is  to  be  considered  as  an  indorsee  paying 

1  Violett  V.  Patton,  5  Cranch,  142;  Douglass  v.  Scott,  8  Leigh,  43;  Orrick  v. 
Colston,  7  Grat.  189,  accm-d.  —  Ed. 


APPENDIX.  887 

full  value  for  the  bill,  and  as  such  entitled  to  all  the  remedies  to 
which  an  indorsee  would  be  entitled,  that  is,  to  sue  all  the  parties  to 
the  bill,  and  he  therefore  directed  the  jury  to  find  a  verdict  for  the 
plaintiff.* 


Ex,  parte  LAMBEKT. 
In  Chancery,  bei-oee  Lord  Eeskine,  C,  Decembee  5,  6,  1806. 

[Reported  in  13  Vesey,  179.] 

In  1792  Adams  and  Co.  merchants  at  New  York,  having  consider- 
able dealings  with  Lane,  Frazer,  and  Boylston,  of  London,  drew  two 
bills  upon  them :  one  dated  the  18th  of  October,  at  120  days'  sight  for 
158Z.  16s. :  the  other  dated  the  5th  of  December,  at  ninety  days'  sight 
for  600?.  The  bills  were  accepted.  The  first  that  came  due  being 
dishonored,  both  bills  were  taken  up  by  the  petitioner  for  the  honor 
of  the  drawers,  upon  the  22d  of  February,  1793.  On  the  20th  of 
April,  1793,  a  commission  of  bankruptcy  issued  against  Lane,  Frazer, 
and  Boylston.  Adams  and  Co.  also  failed ;  and  proceedings  took 
place  in  America  for  the  purpose  of  dividing  their  estate  among  their 
creditors;  under  which  the  petitioner  received  a  dividend  of  is.  2d.  in 
the  pound  upon  the  bills  he  had  taken  up.  The  commissioners  under 
the  commission  of  bankruptcy  against  Lane,  Frazer,  and  Boylston, 
rejecting  his  proof  for  the  balance,  on  an  affidavit  of  one  of  the  bank- 
rupts, that  they  had  no  effects,  and  the  bills  were  for  the  accommoda- 
tion of  the  drawers,  the  petition  was  presented,  praying  that  he  may 
be  admitted  to  prove. 

Mr.  Michards  and  Mr.  Cullen,  in  support  of  the  petition.  The 
Solicitor  General  Sir  Samuel  Romilly,  against  it.  The  case  Ex  parte 
Wackerbath^  was  cited  in  support  of  the  petition,  and  was  disap- 
proved by  the  Lord  Chancellor. 

Dec.  6th.  The  Lord  Chancellor,  Eeskine.  I  continue  of  the 
opinion  I  expressed  yesterday.  Upon  this  affidavit  there  is  no  doubt, 
that  if  Adams  and  Co.  had  themselves  been  plaintiffs  in  an  action,  the 
acceptors  of  these  bills  might  as  against  them  have  insisted,  that  the 
bills  were  drawn  merely  for  the  accommodation  of  the  drawers ;  and 
they  had  no  efiects ;  though  that  would  not  have  been  an  answer  to 
an  indorsee  for  valuable  consideration,  without  notice.  Then  what  is 
this  case  ?    A  bill,  accepted,  being  dishonored,  is  taken  up  for  the 

1  Fairly  v.  Eoch,  Nels.  Lut.  274  (semble) ;  Cox  v.  Earle,  3  B.  &  Al.  430 ;  Goodall  v. 
Polhill,  1  C.  B.  233 ;  Konig  v.  Bayard,  1  Pet.  250,  accord. 

See  Ex  parte  Wyld,  2  De  G.,  F.  &  J.  642.  —  Ed. 

2  Yes.  674. 
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honor  of  the  drawer  by  the  petitioner.  The  effect  is,  that  he  has  a 
clear  right,  as  against  the  drawer.  So  he  has  a  right  to  stand  in  the 
place  of  the  drawer  ;  but  cannot  make  a  title  stronger  than  that  of  the 
drawer ;  and  oust  the  assignees  of  the  bankrupts  of  the  defence,  which 
they  would  have  against  him.  The  petition  was  dismissed ' 


MILLER  V.   CRAYTON,  Appellant. 
In  the  Sttpeeme  Couet,  New  Yoek,  Apeil  Teem,  1874. 

[Reported  in  3  Thompson  ^  Cooh,  360.] 

Appeal  from  a  judgment  in  the  Cayuga  County  Court  afBrming  a 
judgment  of  a  justice's  court  in  favor  of  plaintiff.  The  action  was 
brought  by  Adam  Miller  as  a  purchaser  and  holder  of  a  promissory 
note  for  $66,  dated  May  3,  1866,  payable  April  1,  1866,  and  purport- 
ing to  be  executed  by  the  defendant,  David  Crayton.  The  plaintiff 
purchased  the  note  of  the  payee's  agent  May  9, 1866.  The  defendant 
denies  the  making  of  the  note,  and  says  that  it  is  a  fraud  and  a 
forgery,  and  that  the  plaintiff  is  not  a  bona  fide  holder  of  the  note. 
Defendant  admitted  having  made  a  note  for  $64.  The  remaining 
facts  appear  in  the  opinion. 

1  Gazzam  v.  Armstrong,  3  Dana,  554  ;  McDowell  v.  Cook,  14  Miss.  420,  accord. 

In  re  Overend,  L.  R.  6  Eq.  344,  contra. 

In  the  last  case  Sir  R.  Malins,  V.  C,  said :  "In  every  point  of  view,  therefore,  I 
am  obUged  to  come  to  the  conclusion  that  tliough  Ex  parte  Lambert,  13  Ves.  179, 
may  he  considered  as  having  been  law  in  accordance  with  the  current  of  authorities 
when  Lord  Erskine  decided  it,  although  it  does  not  seem  that  even  that  proposition 
can  be  maintained  when  the  facts  are  looked  at,  yet  it  is  so  wholly  opposed  to  the 
more  modern  authorities  that  it  is  in  fact  completely  overruled  by  them. 

"  It  is  singular  that,  under  these  circumstances,  none  of  the  subsequent  authorities 
have  professed  in  terms  to  overrule  Ex  parte  Lambert,  but  they  have  nevertheless 
effectually  done  so  by  a  current  of  decisions  in  direct  opposition  to  it,  and  it  certainly 
is,  I  must  say,  very  remarkable  that  this  case,  completely  overruled  by  a  current  of 
authorities  extending  over  more  than  half  a  century,  continues  to  be  cited  in  all  the 
text-books — ^Chitty,  Bayley,  and  even  Mr.  Justice  Byles'  book  —  as  if  it  were  still 
law,  although  the  same  books  cite  the  authorities  that  have  in  principle  completely 
overruled  it.  Ex  parte  Lambert  is  the  case  referred  to  for  the  proposition  of  law, 
which,  I  am  bound  to  say,  shows  that  it  is  the  habit  of  even  the  best  text- writers  to 
take  these  things  for  granted  one  after  another.  .  .  .  The  person  who  takes  up  a 
bill  supra  protest  for  the  honor  of  a  particular  party  to  the  bill,  succeeds  to  the  title 
of  the  person  from  whom,  not  for  whom,  he  receives  it,  and  has  all  the  title  of  such 
person  to  sue  upon  it,  except  tliat  he  discharges  all  the  parties  to  the  bill  subsequent 
to  the  one  for  whose  honor  he  takes  it  up,  and  that  he  cannot  himself  indorse  it 
over."  See  to  the  same  effect  the  opinion  of  Lord  Eldon  in  Ex  parte  Wackerbath, 
5  Ves.  574.  — Ed. 
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F.  D.  Wright,  for  appellant. 

James  Lyon,  for  respondent. 

Gilbert,  J.  Putting  the  evidence  in  a  light  most  favorable  to  the 
defendant,  there  was  enough  to  warrant  a  verdict  that  the  note  in 
suit  was  made  by  him.  He  and  his  witnesses  gave  as  the  only  reason 
why  the  note  was  not  made  by  him,  that  it  was  for  sixty-six  instead  of 
sixty-four  dollars.  Such  discrepancy  may  have  arisen  innocently  in 
many  ways,  and  is  insufficient  to  shake  our  belief  that  the  note  is  a 
genuine  instrument. 

The  only  other  material  question  in  the  case  is,  whether  the  plain- 
tiff is  a  bona  fide  holder  for  value  and  entitled  to  protection  against 
the  defence  that  the  note  was  fraudulently  obtained  by  the  payee. 

The  plaintiff  testifies  that  he  gave  for  the  note  ninety  per  cent  only 
of  the  amount  thereof.  But  this  fact,  it  seems,  does  not  make  him  a 
holder  in  bad  faith.  Williams  v.  Tilt.^  This  case  practically  over- 
rules the  previous  cases,  where  a  contrary  doctrine  had  been  asserted ; 
Ramsdell  v.  Morgan,''  and  Krutzer  v.  Parks,'  and  holds,  that  a  man 
may  be  a  purchaser,  bona  fide,  notwithstanding  the  transfer  to  him  was 
tainted  with  usury.  The  note  is  dated  May  3,  1866,  and  purports  on 
its  face  to  be  payable  April  1,  1866.  Literally,  therefore,  it  was  over- 
due when  the  plaintiff  purchased  it.  But  the  evidence  clearly  estab- 
lished that  the  time  of  payment  agreed  upon  by  the  parties  to  the  note 
was  April  1,  1867,  and  there  can  be  no  question  that  it  was  competent 
to  prove  this  fact  by  parol.  No  doubt  the  terms  of  the  note  were 
sufficient  to  put  the  plaintiff  upon  inquiry,  and  so  operated  as  a 
notice  to  him.  The  question  is,  what  is  the  extent  of  that  notice? 
We  have  held  at  this  term  (Weeks  v.  Fox,^)  that  when  a  note  was 
signed  by  au  agent,  it  was  notice  to  the  holder  that  the  person  who 
made  the  note  was  acting  under  a  power,  and  that  he  was  bound  to 
inquire  and  ascertain  what  the  actual  authority  was ;  but  that  he  was 
under  no  obligation  to  inquire  into  the  consideration  of  the  note.  So 
here  the  plaintiff  had  notice,  that  the  time  of  payment  specified  in 
the  note  was  not  the  true  one.  He  was,  therefore,  bound  to  inquire 
and  ascertain  the  time  when,  in  fact,  it  was  payable.  The  legal  pre- 
sumption is,  that  he  did  make  that  inquiry,  and  that  he  ascertained  the 
fact  to  be  as  it  really  exists.  He  was  not  bound  to  inquire  further. 
The  result  is,  that  he  must  be  treated  as  a  bona  fide  holder  for  value, 
and  without  notice  of  the  fraud  set  up  in  defence. 

With  respect  to  the  other  questions  presented  by  the  appellant,  we 

1  36  N.  Y.  819.  2  16  Wend.  664. 

s  2  Sandf .  60.  <  3  Th.  &  C.  354. 
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need  only  say,  that  we  have  found  no  error  in  the  proceedings  below. 
The  judgment  should  be  afBrmed,  with  costs. 

Judgment  affirmed} 

1  Boehm  v.  Sterling,  7  T.  R.  432;  Drake  v.  Rogers,  32  Me.  524;  Cowing  v. 
Altman,  71  N.  Y.  435,  accord. 

HUSTON  V.  YOUNG. 

In  the  Supreme  Judicial  Court,  Maine,  1851. 

[Reported  in  33  Maine  Reports,  85.] 

On  report  from  the  District  Court,  Eice,  J. 

Assumpsit,  by  an  indorsee  against  the  maker  of  a  note  bearing  date  January  14, 
1847,  payable  in  two  years  from  date  with  interest. 

The  defence  was,  that  the  suit  commenced  Oct.  8,  1849,  was  premature. 

It  was  agreed  that,  if  the  testimony  is  admissible,  the  defendant  can  prove  that 
the  note  was  made  January  14,  1848,  and  that  the  figures  1847,  in  the  date,  were 
inserted  by  mistake  instead  of  the  figures  1848.  Whether  that  testimony  was  admis- 
sible, against  objection  by  the  plaintiff,  was  the  question  submitted  for  decision ;  the 
defendant  baring  agreed,  that  if  it  was  not  admissible,  a  default  should  be  entered. 

Lowell,  for  the  plaintiff. 

Ruggles  &  Gould,  for  the  defendant. 

Wells,  J.  The  question  presented  in  this  case  is,  whether  the  defendant  can  be 
permitted  to  show,  that  the  note  in  suit  was  antedated  by  mistake,  and  that  the  time 
of  payment  had  not  elapsed  when  the  action  was  commenced. 

The  plaintiff  presents  the  note  in  evidence  duly  indorsed,  and  the  legal  presump- 
tion is,  that  it  was  indorsed  before  it  became  due.  Ranger  v.  Gary,  1  Mete.  369. 
The  plaintiff  is  therefore  to  be  considered  as  having  taken  the  note  before  it  was 
payable  according  to  its  terms,  and  there  is  no  evidence,  that  he  is  not  a  bona  fide 
holder  and  purchaser  for  a  valuable  consideration.  He  had  no  knowledge  of  any 
mistake  in  the  date,  and  had  a  right  to  consider  it  as  correctly  written.  He  was 
authorized  to  regard  the  note  as  a  true  exposition  of  the  contract  between  the  orig- 
inal parties,  and  he  cannot  be  prejudiced  by  any  error  in  it,  arising  from  their  mis- 
take of  which  he  was  ignorant.  The  testimony  offered  was  inadmissible,  and  a 
default  must  be  entered.  Defendant  defaulted,  (a)  —  Ed. 


(a)  See  Tobey  v.  Chipman,  13  AU.  123;  Cowing  v.  Altman,  71  N.  Y.  436.  —  Ed. 
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In  re  EUEOPEAN  BANK.    Me,  ■parte  ORIENTAL  COMMER- 
CIAL BANK. 

In  Chanceet,  bepoee  Sie  G.  M.  Geffaed,  L.  J.,  Januaey  29,  Feb- 

ETJAET  8, 18, 1870. 

\Re^aTUd  in  Law  Reports,  5  Chancery  Appeals,  358.] 

This  was  an  appeal  from  an  order  of  the  Vice-Chancellor  Malins 
dismissing  a  summons  taken  out  by  the  Oriental  Commercial  Bank 
with  reference  to  certain  bills  drawn  on  and  accepted  by  the  Euro- 
pean Bank,  which  was  now  in  course  of  winding  up,  but  able  to  pay 
its  debts  in  full.  The  Eastern  Commercial  Bank  were  the  holders  of 
the  bills,  but  the  Oriental  Commercial  Bank  claimed  the  proceeds  on 
the  ground  that  the  bills  were  bought  with  their  moneys  by  one 
Demetrio  Pappa;  that  the  Eastern  Commercial  Bank  had  notice  of 
this  through  Demetrio  Pappa ;  and  that,  whether  they  had  notice  or 
not,  they  could  stand  in  no  better  position  than  Demetrio  Pappa 
would  have  stood  if  he  had  not  parted  with  the  bills,  because  they 
were  overdue  when  he  transferred  them. 

The  bills  in  question  were  bought  by  Demetrio  Pappa  on  the  21st 
of  March,  1867,  for  15s.  4c?.  in  the  pound.  They  were  at  that  time 
overdue.  Demetrio  Pappa  had  an  account  with  the  National  Bank  of 
Scotland  in  the  name  of  George  John  Pappa,  a  relation  of  his,  which 
account,  in  his  aiEdavits,  he  alleged  to  be  his  own.  On  the  19th  of 
March,  1867,  a  sum  of  £2,594  6s.  Id.  was  paid  into  this  account,  and  on 
the  21st  of  March  a  sum  of  £2,300  was  drawn  out  and  applied  in  the 
purchase  of  the  bills  in  question,  along  with  bills  of  the  Oriental 
Commercial  Bank  for  £2,000. 

In  1866,  after  a  petition,  upon  which  an  order  for  winding  up  the 
Oriental  Commercial  Bank  was  afterwards  made,  had  been  presented, 
D.  Pappa,  who  was  the  manager  of  the  bank,  sent  out  G.  J.  Pappa  to 
Patras,  as  he  alleged,  on  his  private  business,  but,  as  he  admitted,  with 
instructions  also  to  receive  the  debts  due  to  the  bank  and  to  settle  its 
debts.  He  denied  that  the  bills  of  the  European  Bank  were  pur- 
chased with  moneys  of  the  Oriental  Commercial  Bank  collected 
abroad  by  G.  J.  Pappa,  and  the  Vice-Chancellor,  upon  the  evidence 
before  him,  considered  that,  although  there  was  great  reason  to  sus- 
pect that  D.  Pappa  had  made  the  purchase  with  assets  of  the  Orien- 
tal Commercial  Bank,  it  was  not  proved  with  sufficient  distinctness 
that  he  had  done  so,  and  that  the  case  of  the  applicants  therefore 

failed. 

On  the  appeal  motion  the  Oriental  Commercial  Bank  adduced  fresh 
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evidence  which  proved  most  indisputably  that  the  £2,594  Gj.  1^.  paid 
into  the  account  of  G.  J.  Pappa  on  the  20th  of  March,  1867,  was 
made  up  of  two  sums  of  £2,094  6s.  Id.  and  £500,  and  that  the  larger 
of  these  two  sums  arose  from  assets  of  the  Oriental  Commercial  Bank 
which  G.  J.  Pappa  had  collected  abroad,  and  had  handed  over  to  D. 
Pappa  on  his  return. 

The  Eastern  Commercial  Bank  was  a  limited  company,  of  which 
Demetrio  Pappa  was  the  promoter.  It  was  registered  on  the  4th  of 
April,  1867,  under  a  memorandum  of  association  dated  the  2d  ot 
April,  and  articles  dated  the  4th  of  April,  in  that  year.  Pnppa  was 
the  managing  director,  and  until  July,  1867,  he  was  the  only  director. 
He  sold  the  bills  in  question  to  the  Eastern  Commercial  Bank  on  the 
6th  of  April,  1867,  at  16s.  in  the  pound,  and  paid  himself  for  them  by 
a  check  which  he,  as  managing  director,  drew  on  the  funds  of  that 
company. 

Mr.  Jcickson,  and  Mr.  W.  JF.  JKarslake,  for  the  Oriental  Commer- 
cial Bank,  in  support  of  the  appeal  motion :  — 

The  money  with  which  these  bills  were  purchased  is  proved  to 
have  been  our  money,  and  D.  Pappa  could  not  hold  them  as  against 
us.^  .  .  .  But  if  the  Court  is  against  us  as  to  notice,  still  the  circum- 
stance that  the  bills  were  overdue  when  bought  is  equivalent  to 
notice  :  Esdaile  v.  La  Nauze,^  Holmes  v.  Kidd,  CoUenridge  v.  Far- 
quharson,^  Ex  parte  Swan.* 

Mr.  Pearson,  Q.C.,  and  Mr.  Locock  Webb,  for  the  Eastern  Commer- 
cial Bank. 

No  doubt  the  indorsee  of  an  overdue  bill  takes  it  subject  to  its 
equities,  but  they  must  be  equities  attaching  to  the  bill,  equities 
between  the  holder  and  the  drawer  or  acceptor.  No  other  equity  is 
recognized.  This  is  the  result  of  the  cases  which  are  collected  in 
Ex  parte  Swan;  and  Charles  v.  Marsden  contains  strong  dicta  show- 
ing that  the  equity  goes  no  further. 

The  Lord  Justice  Giffabd.  Why  is  not  an  equity  between  the 
indorser  and  a  third  party  to  be  enforced  ? 

The  law,  we  submit,  is,  that  it  is  not  to  be  enforced,  nor  is  it  expe- 
dient that  it  should. 

Mr.  W.  W.  Kwrslake,  in  reply. 

Feb.  18.  Sib  G.  M.  Gipfaed,  L.  J.,  after  stating  the  facts  and 
reviewing  the  evidence,  continued  :  — 

I  have'  read  the  evidence  at  some  length  in  consequence  of  the 

1  The  counsel  for  the  appellant  here  contended  that  notice  to  Pappa  was  notice  to 
the  Eastern  Bank. — Et>. 

2  1  Y,  &  C.  Ex.  394,  8  1  Stark.  259.  *  Law  Rep.  6  Eq.  344. 
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nature  of  the  charge,  and  I  do  not  hesitate  to  say  that  it  is  proved  to 
demonstration  that  the  £2,094  6s.  Id.  was  the  amount  arising  from  the 
discount  of  bills  belonging  to  the  Oriental  Commercial  Bank,  and  that 
this,  with  a  sum  of  £500,  forms  the  sum  which  appears  in  the  trust 
account  under  date  of  the  19th  of  March  as  a  sum  of  £2,594  6s.  Id., 
and  that  the  sum  of  £2,300  under  date  the  21st  of  March,  on  the 
other  side  of  the  account,  was  drawn  out  and  applied  in  the  purchase 
of  the  bills  from  Melas  Brothers,  of  which  the  bills  in  question, 
amounting  in  all  to  £1,000,  formed  part,  the  rest  being  bills  for  £2,000 
on  the  Oriental  Commercial  Bank.  To  speak  plainly,  and  in  such  a 
case  there  ought  to  be  plain  speaking,  Demetrio  Pappa  has  sworn  that 
which  is  not  true,  and  has  applied  to  his  own  purposes  the  moneys 
arising  from  the  discount  of  bills,  which  bills,  he  knew,  belonged  to 
the  Oriental  Commercial  Bank.  A  grosser  fraud  there  cannot  be. 
Now  at  all  events  the  facts  have  been  proved,  and  it  remains  to  be 
seen  what  the  law  is  as  applicable  to  these  facts.  The  bills  and  moneys 
belonging  to  the  Oriental  Commercial  Bank  were  not  received  either 
by  George  John  Pappa  or  Demetrio  until  after  the  presentation  of  the 
petition  for  winding  up  that  bank  ;  therefore  no  question  of  account  as 
between  the  bank  and  Demetrio  Pappa  arises.  The  £237  paid  over  by 
John  George  Pappa  to  the  liquidator  has  nothing  to  do  with  this 
matter ;  it  is  in  no  way  concluded  by  any  receipt  given  by  or  settle- 
ment of  accounts  with  the  official  liquidator ;  and  if  the  bills  in  ques- 
tion were  now  in  the  hands  of  Demetrio  Pappa,  beyond  all  question 
the  Oriental  Commercial  Bank  could  follow  their  moneys  into  them, 
and  assert  a  right  to  a  proportional  part  of  the  proceeds.  Is  then  the 
Eastern  Commercial  Bank  in  any  better  position  than  Demetrio 
Pappa  would  have  been  ?  In  my  opinion  they  were  not  affected  with 
notice  through  Demetrio  Pappa.  He  purchased  the  bills  before  the 
Eastern  Commercial  Bank  was  formed.  He  stood  in  the  relation  of 
vendor  to  that  bank,  and  though  he  was  managing  director  and  some- 
thing more,  and  paid  himself  by  check,  he  is  not  in  the  position  of  a 
partner  in  an  ordinary  firm,  but  of  agent  acting  for  the  bank  as  princi- 
pal. He  cannot  be  taken  to  have  disclosed  his  own  fraud  :  Kennedy 
V.  Green  ^  therefore  applies. 

But  the  want  of  notice  is  not  conclusive  on  the  case.  The  bills 
were  overdue  when  the  Eastern  Commercial  Bank  took  them,  there 
were  equities  affecting  the  bills,  and  the  Eastern  Commercial  Bank 
has  no  better  title,  either  legal  or  equitable,  than  Demetrio  Pappa 
had.  The  law  on  this  subject  cannot  be  better  stated  than  is  done  by 
Vice-Chancellor  Malins  in  his  judgment  in  Ux  parte  Swan.^ 

1  3  My.  &  K.  699.  ^  Law  Eep.  6  Eq.  359,  360. 
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In  this  case  there  is  an  equity  attaching  directly  to  the  bills.  The 
result  therefore  is  that  the  Oriental  Commercial  Bank  can  follow  their 
moneys  into  the  bills  in  the  possession  of  the  Eastern  Commercial 
Bank,  precisely  in  the  same  way  as  though  Demetrio  Pappa  had  not 
parted  with  them.  I  have  not  calculated  the  exact  amount  which 
was  applied  in  payment  of  these  bills,  but  as  the  amount  applied  in 
payment  of  them  and  the  other  bills  was  £2,300,  and  the  £2,300  was 
drawn  against  a  sum  of  £2,594  6s.  Id.,  which  was  made  up  of  a  sum  of 
£2,094  Qs.  Id.  belonging  to  the  Oriental  Commercial  Bank  and  of  £500 
belonging  to  Demetrio  Papjja,  and  it  must  be  taken  according  to  the 
case  of  Pennell  v.  Deffell,'  that  these  two  sums  contributed  ratably,  it 
will  follow  that  the  Oriental  Commercial  Bank  is  entitled  to  so  much 
of  the  proceeds  of  the  bills  as  is  represented  by  their  proportion  of  the 
purchase-money,  and  the  Eastern  Commercial  Bank  to  so  much  as  is 
represented  by  the  £500 ;  the  proportion  will  be  somewhere  about 
four-fifths  and  a  fraction,  and  a  fraction  less  than  one-fifth.  There 
will  be  a  declaration  to  this  effect  and  payment  accordingly.  The 
amounts  can  be  calculated.^ 

The  order  of  the  Vice-Chanoellor  will  be  discharged,  and  the  order 
I  have  suggested  substituted  for  it.  If  the  additional  evidence  had 
been  before  him,  I  gather  from  his  judgment  that  his  order  would 
have  been  the  same  as  that  which  I  now  make.' 

1  4  D.  M.  &  G.  372. 

^  The  remainder  of  the  opinion  relating  to  a  question  of  costs  has  been  omitted. 
—  Ed. 

"  Crosby  v.  Tanner,  40  Iowa,  136 ;  Hibernian  Bank  v.  Everman,  52  Miss.  500 
{semble),  contra. 

Conf.  Warren  v.  Haight,  65  N.  Y.  171. 

If  the  holder  of  a  bill  is  induced  by  fraudulent  representations  to  transfer  it,  and 
the  fraudulent  transferee  in  his  turn  transfers  it  after  maturity  even  to  a  purchaser 
for  value  without  notice,  the  innocent  purchaser  stands  in  no  better  position  than 
his  fraudulent  predecessor.  But  see  Etheridge  v.  Gallagher,  55  Miss.  458  (semble), 
contra.  —  Ed. 
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